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an indication of Radiology's value. Thus, I cannot justify any reliance
on these offers as an accurate reflection of Radiology's market value.
Mr. Stryker's market valuation analysis thus deserves no weight.
3.

The Earnings Approach

The final prong of the Delaware Block Method valuation analysis
is the earnings value factor. Mr. Stryker based his earnings analysis
on the earnings of Radiology for the five-year period of 1982 through
1986. In analyzing these earnings, Mr. Stryker gave extra weight
to the 1986 earnings because he believed they better reflected Radiology's current earning power. Mr. Stryker capitalized the earnings
at a 15% discount rate. His earnings approach valued Radiology at
$6,687,000 or $672 per share.
[13] The parties argue over what Radiology's 1985 earnings were.
However, I do not need to address this issue because I find the
reliance on historical earnings unwarranted in this case where reliable
projections are available, whose preparers undoubtedly considered
Radiology's historical earnings in making their calculations. I find
it intrinsically more appealing to rely on the future prospects of a
company, where reliable projections are available, than the historical
earnings of the company because the theoretically more correct measure of the entity's value, under an earnings valuation approach, is
the present value of its future cash flows or earnings. Correspondingly, I find it unnecessary to address the parties' arguments as to
the proper capitalization rate and the proper treatment of Radiology's
growth rate because reliance on historical earnings is unwarranted
in this case where reliable projections are available.
In rejecting Mr. Stryker's earnings approach, I note, parenthetically, plaintiff's argument that this Court can consider defendants' breach of fiduciary duty in weighing defendants' valuation
analyses. "If corporate fiduciaries engage in self-dealing and fix the
merger price by procedures not calculated to yield a fair price, these
facts should, and will, be considered in assessing the credibility of
the respondent corporations' valuation contentions." Neal v. Alabama
By-Products, supra, at 11. Defendants argue that Mr. Stryker performed
the valuation analyses and only became a part of this litigation after
this Court had determined liability.
The concern over credibility, in my opinion, is not so much
with Mr. Stryker as it is with the information given to him. That
is, the conduct of persons who supply the information upon which
one bases a valuation analysis is relevant to the credibility of that
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information and, therefore, that analysis. See Alabama By-Products v.
Neal, Del. Supr., 588 A.2d 255, 258 (1991). In this case, defendants'
breach of fiduciary duty undermines the credibility of the information
defendants supplied to Mr. Stryker and, therefore, undermines the
credibility of Mr. Stryker's earnings approach.
C.

Summary

I conclude that Mr. Stryker's valuation analysis as to asset value
and market value deserve no weight. I give no weight to his earnings
valuation principally because of the availability of reliable projections
of Radiology's earnings, and secondarily because of my doubts as
to the credibility of the information supplied to him.
As far as Ms. Danyluk's analysis, I conclude that her comparable
company valuation deserves no weight because of the noncompar-

ability of the companies chosen. Thus, I am left to use Ms. Danyluk's
discounted cash flow valuation. However, as discussed earlier, I use
only a 5 % growth rate and do not use her implicit minority discount
adjustment. Also, I do not use her S-Corporation adjustment directly.
Therefore, I find the fair value of plaintiff's shares as follows:

Net Sales

(In Thousands of Dollars)
238 Days
1987
1988
1989
1990
3228
5197
5457
5730

Terminal
1991
Year
6016
6317

General &

Administrative
Officers Salary
Depreciation
Rent
Operating
Expenses

2082
362
145
164

3352
555
234
252

3520
555
246
252

3696
555
258
252

3880
555
271
252

4074
583
284
265

2753

4393

4573

4761

4958

5206

Operating Profit
Interest Expense
Other Expense
Profit Before
Taxes
Adjustment for
Officers
Salaries

475
176
12

804
232
19

884
194
19

969
156
19

1058
125
19

1111
131
19

287

553

671

794

914

961

313

472

464

455

446

464
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Adjusted Profit
Before Taxes
Total LongTerm Interest
Expense
Adjusted Profit
Before Interest
Expense
Taxes @ 34%
Debt-Free Net
Income
Plus:
Depreciation

600

1025

1135

1249

1360

1425

176

232

194

156

125

131

776
0

1257
0

1329
0

1405
0

1485
0

1556
0

776

1257

1329

1405

1485

1556

145

234

246

258

271

921

1491

1575

1663

1756

250

250

250

Gross Cash
Flow
Less: Capital

Expenditures

163

Incremental
Working
Capital
Net Cash Flow

14
744

23
1218

24
1301

25
1388

26
1480

Present Value
Time Period

.3260

1.1521

2.1521

3.1521

4.1521

Present Value
Factor @
18% Discount
Rate

.9475

.8264

.7003

.5935

.5030

Present Value of
Cash Flow

705

1007

911

824

744

Terminal Year Debt
-Free Net Income
Capitalization Factor
Capitalized Value
Present Value Factor * for
Terminal Year
Present Value of
Capitalized Amounnt
Sum of Present Valuies
of Cash Flows

1556
13%
11,969
.5030
6020
4191
10,211
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Less: Sum of Current
and Long-Term
Portion of Debt

840
9371

Add: Non-Operating
Assets

1411

Fair Value of Common
Equity

1281

10,782

Fair Value of Common

Equity (9950 Shares
Outstanding) (Per
Share Basis)

1084

Fair Value of Dr.
Kurtz's 250 Shares
III.

271,000
THE LAND-HO LOANS

The second major issue that I must address is the determination
of what amount represents the damages to be awarded to plaintiff for
the Land-Ho loan. In an earlier decision, I held that Dr. Papastavros'
decision to have Radiology loan a total of $715,000 to Land-Ho was
self-interested and constituted a violation of his fiduciary duties. See
In re Radiology Assocates, Inc., supra, at 35.
The loans purportedly were demand notes and Dr. Papastavros
supposedly could call them at any time. Radiology made the loans
to Land-Ho at a time when Papastavros Associates was starving for
cash. Papastavros Associates' cash crunch resulted from a malfunctioning computer system. This cash crunch resulted in a drop of
Papastavros Associates' professional fees. A cutback in the amount of
Radiology's charges to Papastavros Associates followed Papastavros
Associates' cash crunch. This cutback lead to a reduction in the amount
of salary and distributions paid to Radiology's shareholders.
Having considered the testimony of the witnesses on this point,
I find that Radiology likely would have lent money to Papastavros
Associates had it not made the Land-Ho loan. I hold this belief because,
first, Papastavros Associates was an established practice with a steady
earnings stream. The loan would have provided Radiology with a
better return on the capital than the bank would have provided and
the loan would carry little risk. Second, Papastavros Associates was
a related party. Thus, if Radiology had the money available and
Papastavros Associates provided the best available return on the capital
with little risk, Radiology, in all likelihood, would have loaned Pa-
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pastavros Associates the money. Finally, Radiology, in effect, had
loaned Papastavros Associates substantial amounts in 1985: $75,000
cash loan; $120,000 increase in allowable outstanding accounts receivable; and a 1985 reduction in Papastavros Associates "billings"
by Radiology followed by a "gift" of $900,000 worth of accounts
receivable to Radiology by Papastavros Associates. These loans strongly
suggest that Radiology would have loaned Papastavros Associates the
money it needed if it were available.
Since Radiology probably would have loaned Papastavros Associates the money, plaintiff claims that Papastavros Associates' professional fees would have been $635,000 more than they were.
Correspondingly, plaintiff argues that Radiology's charges to Papastavros Associates would have been more. Also, he argues that Radiology's distributions and salaries would have been $671,500 more.
Specifically, plaintiff argues that if Radiology had not loaned the money
to Land-Ho, in the end, plaintiff would have received $16,875 more
in total distributions from Radiology.
Defendants argue that they owe plaintiff only $584.53 as a result
of the Land-Ho loans. They argue that Dr. Papastavros' breach of
fiduciary duty in loaning money to Land-Ho only entitles plaintiff to
his proportionate share of the interest Land-Ho did not pay to Radiology as the loan obligated it to pay.
Defendants attack plaintiff's theory of damages in four ways.
First, they argue that Radiology's salaries were, in fact, salaries and
not returns on equity. Thus, defendants contend plaintiff's argument
that the decrease in salaries paid by Radiology properly is a part of
plaintiff's damage due to the Land-Ho loan is without merit. However,
as stated earlier, Radiology salaries wholly or, at least, mostly represent
returns on equity. See id. at 9. Thus, this argument by defendants
fails to undermine plaintiff's theory of damages.
Defendants also argue that plaintiff's theory of damages rests on
a ruling that Papastavros Associates acted improperly in reducing the
amount of payments to Radiology when, in fact, this Court made no
such ruling. Plaintiff responds (and I agree) that plaintiff's theory,
indeed, does not rest on such a ruling. Plaintiff only is attempting to
show that Radiology would have had money available to loan to
Papastavros Associates if Radiology had not loaned money to Land-

Ho and that if this money was available, Radiology likely would have
loaned it to Papastavros Associates thereby alleviating the cutbacks
caused by the cash crunch. Plaintiff is not attempting to show that
the reduced payments were improper but that the reductions flowed
from the breach of duty.
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The third point that defendants argue is the causal relationship
between Papastavros Associates' cash crunch and the Land-Ho loans.
That is, defendants argue that the loans to Land-Ho and Papastavros
Associates' cash crunch were not related. However, as I stated above,
Radiology likely would have loaned Papastavros Associates the money
if it was available because Papastavros Associates was a related entity
and represented a good investment and because Radiology had loaned
Papastavros Associates substantial amounts in 1985 thereby indicating
its willingness and desire to loan Papastavros Associates money if it
was available. Thus, I conclude that, in fact, the Land-Ho loan and
Papastavros Associates' cash crunch were related.
The final point defendants raise is that plaintiffs calculation as
to the amount of Radiology's lost distributions is incorrect because it
is greater than Papastavros Associates' lost revenue and Radiology's
revenue, over time, had equaled 70% of Papastavros Associates'
revenue. Thus, defendants argue that Radiology's lost revenue equals
$444,500 (70% of $635,000), at most. I agree. Radiology's sole source
of revenue came from Papastavros Associates. Given their relationship,
the best reflection of Radiology's lost revenue is an average percentage
of Papastavros Associates' revenues to Radiology revenue.
Defendants further contend that lost revenue does not necessarily
equal lost distributions. However, in this case, I find that $444,500
represents best the lost distributions. I believe that lost distributions
equal lost revenue since Radiology had less revenue not so much
because it did less business but because it cut its fees to Papastavros
Associates.
[14] Given these conclusions as to defendants' attacks on plaintiffs
theory of damages, I am left to choose between defendants' $23,381
figure (total amount of interest Land-Ho has not paid to Radiology
on the loans required) or plaintiff's $444,500 figure (Radiology shareholders' lost distributions). Defendants' figure represents only the
amount of interest Radiology should have received. Plaintiff's figure
attempts to represent what plaintiff would have received had the breach
of fiduciary duties not taken place. Plaintiffs figure is a more accurate
representation of the actual damage done to plaintiff because of the
loans to Land-Ho. Further, I am wary of giving directors incentives
to breach their fiduciary duties. That is, if I merely return to plaintiff
the interest not paid, it would give directors little incentive to not
breach their fiduciary duties through loans to themselves because the
chances of being found liable are minimal and because the damages
awarded only would be the amount of unpaid interest on the improper
loans. Thus, I hold that Dr. Papastavros' breach of fiduciary duty
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to the Land-Ho loan entitles plaintiff to $11,168 ($444,500 x [250/
9950]).
IV.

COSTS

[15-16] The final issue before me is plaintiff's request that defendants be ordered to pay his costs, including plaintiff's expert witness
fees. Plaintiff's expert witness costs as to this litigation were solely
to establish fair value. Ms. Danyluk had nothing to do with the
resolution of the entire fairness claim. Thus, as with any appraisal
proceeding, plaintiff should bear the costs of his own expert. See Neal,
supra, at 10-11; Pinson v. Campbell-Taggart, Inc., Del. Ch., C.A. No.
7499, Jacobs, V.C. (Feb. 28, 1989) (Revised Apr. 21, Aug. 11, and
Nov. 8, 1989), slip op. at 20. With respect to costs of this proceeding,
however, I conclude that it would be more equitable to assess them
against the defendants. 8 Del. C. § 262(j).
V.

CONCLUSION

I find the fair value of Dr. Kurtz's 250 shares of Radiology
stock to be $271,000 (or $1,084 per share). In addition, Dr. Papastavros' breach of fiduciary duty with regard to the Land-Ho loan
entitles Dr. Kurtz to $11,168. Finally, this litigation does not entitle
plaintiff to recover his expert witness fees, but all costs of the proceeding are assessed against defendants.
The parties shall agree upon and submit an appropriate form
of order. Absent such agreement, plaintiff shall submit an order on
notice.

THORPE v. CERBCO, INC.
No. 11,713
Court of Chancery of the State of Delaware, New Castle
November 15, 1991

(Revised November 20, 1991)
A derivative and class suit was brought by holders of Class A
common stock of CERBCO, Inc. against the corporation and Robert
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and George Erikson, owners of a preponderant majority of CERBCO's Class B common stock. This action was brought as a result
of the Eriksons' attempt to sell their controlling interest to Insituform
of North America. The complaint lists five objections to the sale:
(1) the defendants hold their control in trust for all shareholders; (2)
the sale of control over Insituform East was an opportunity belonging
to CERBCO and the Eriksons breached their duty to CERBCO by
precluding the company from taking advantage of that opportunity;
(3) a 1982 proxy statement concerning the recapitalization procedure
that allowed the Eriksons to gain control was false or misleading
and the recapitalization should be rescinded; (4) a 1990 proxy statement omitted relevant matters; and (5) the company's directors
wasted company assets by paying the Eriksons' attorney's fees. The
defendants contend that the complaint fails to state a claim and that
the requirements of rule 23.1 were neither complied with nor excused.
The court of chancery, per Chancellor Allen, held that a controlling shareholder may have an obligation to share a control premium if the sale involves corporate participation, and the buyer was
interested in obtaining the controlling stock in order to acquire a
corporate asset, and was not principally interested in buying the
stock itself. Additionally, the suit need not be dismissed for noncompliance with Rule 23. 1. Because the shareholders made a demand
upon the board to prevent or remedy an alleged wrong, the shareholders are deemed to concede that the board is able to function on
the question. However, the demand was reviewed by a specially
appointed committee of two, and the board has not acted upon their
findings. Though the committee is subject to review only on the
good faith and reasonableness of the investigation, the review of this
investigatibn does not preclude judicial review of the board's actions.
The court also concluded that the claim, with respect to the 1982
proxy statement, was not time barred. Though the allegations may
be difficult to prove given the time-delay, failure of proof does not
mean that the defendants have failed to state a claim.
1. Corporations

0

Securities Regulation

101
C= 349B

Delaware embraces the legal principle that a controlling shareholder qua shareholder has no obligation to share a control premium.
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101

Securities Regulation

c

349B

The legal principle that a controlling shareholder qua shareholder
has no obligation to share a control premium does not apply when
the sale of control transaction involves corporate participation.
3.

Corporations

C=101

Securities Regulation

c=349B

The legal principle that a controlling shareholder qua shareholder
has no obligation to share a control premium does not apply when
the buyer may have been interested in acquiring a corporate asset
and was not principally interested in buying the control stock.
4.

Corporations

0

Securities Regulation

206(2)
C-, 349B

If the shareholders do not make a demand upon a corporation's
board of directors to prevent or remedy an alleged breach of duty,
the court will simply ask whether the board as then constituted was
independent or disinterested with respect to the transaction complained about, or whether there were facts that raised a reasonable
doubt that the challenged transaction did not otherwise reflect a valid
exercise of business judgment.
5.

Corporations

0

Securities Regulation

206(1)
C

347B

Under Delaware case law, once a shareholder makes a demand
upon a corporation's board of directors to prevent or remedy an
alleged wrong, the shareholder is deemed to concede that the board
is able to function on the question.
6.

Corporations

C

Securities Regulation

206(1), 206(3)
0

347B

When a shareholder makes a demand to a corporation's board
of directors to prevent or remedy an alleged wrong, the concession
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that the board is able to function on the question is not simply a
factual presumption that might be rebutted by an allegation of fact,
but a conclusive presumption.
7.

Corporations

0=206(i), 206(3)

Securities Regulation

C

347B

When the presumption is made that a corporation's board of
directors is able to function on the question of whether to prevent
or remedy an alleged wrong, the court is required to look only at
the good faith and reasonableness of the investigations.
8.

Corporations

0

206(3)

Securities Regulation

C

347B

When a court focuses solely on the good faith and reasonableness
of the investigation in a demand refused case, it must examine the
two substantive elements of the business judgment rule.
9.

Corporations

C=P1101

Securities Regulation

0

347B

When the court applies the business judgment rule in examining
the good faith and reasonableness of the investigation in a demand
refused case, the approach is premised on the assumption that the
body whose good faith and reasonableness is being reviewed is the
decision maker whose resulting business judgment is under review.
10.

Corporations

C;= 206(3)

Securities Regulation

O 347B

In an examination of the good faith and reasonableness of the
investigation in a demand refused case, when the investigation relates
to an entity that is not the decision maker, the entity's good faith
and prudence alone may not justify deference to someone else's
decision.
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C- 206(3)

Securities Regulation

c

347B

In a demand refused case, when a corporation's board of directors fails to act on the investigating committee's report, fails to
disclose it to the stockholders after request, and the committee members resign from the board after the investigation, the committee's
investigation itself, even if presumed to be in good faith and reasonable, will not preclude judicial review of the claim of corporate
injury by the self-interested controlling shareholder.
12.

Corporations

<

Securities Regulation

206(3)
0= 347B

Even if the court is required to presume the independence of
a majority of the board and assume the investigating committee
operated in good faith and reasonably, the failure of a corporation's
board of directors to act on the committee's report, failure to disclose
it to the stockholders after request, and resignation of the committee
members from the board after the investigation raise a reasonable
doubt concerning the whole board's good faith and justify the conclusion that the requisites of Rule 23.1 have been satisfied.
13.

Limitation of Actions

0= 241

Securities Regulation

0

347B

Allegations arising out of a nine year old proxy statement do
not fail as a matter of law nor are they time-barred because, though
they may be difficult to prove given the time-delay, etc., failure of
proof is a different matter than failure to state a claim.
14.

Corporations

0:-211(6)

Securities Regulation

C

347B

The intervening election and the intervening resignations of the
director elected by Glass A stockholders makes a claim asserting that
a proxy statement omitted relevant matters not simply theoretical
but imaginary.
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Lawrence C. Ashby, Esquire, Stephen E. Jenkins, Esquire, and
Keith R. Sattesahn, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware; and Joseph M. Hassett, Esquire, George H.
Mernick, III, Esquire, Albert W. Turnbull, Esquire, and Gregory
A. Kalscheur, Esquire, of Hogan & Hartson, Washington, D.C.,
for plaintiffs.
Howard M. Handelman, Esquire, Vernon R. Proctor, Esquire, and
John H. Newcomer, Jr., Esquire, of Bayard, Handelman & Murdoch, P.A., Wilmington, Delaware, for defendant CERBCO, Inc.
Michael Hanrahan, Esquire, and Carla I. Brown, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for
defendants Robert W. Erikson and George William Erikson.
ALLEN, Chancellor

This derivative and class suit has been brought by holders of
Class A common stock of CERBCO, Inc., a Delaware company.
Defendants are the corporation itself and Robert W. and George
Win. Erikson. The Eriksons together own a preponderant majority
of CERBCO's Class B common stock and, as a consequence, have
the right to elect three of the corporation's four directors. They each
serve as a director of CERBCO and an officer of the Company.
Pending is defendants' motion to dismiss the Second Amended
and Supplemental Complaint ("the Amended Complaint") on grounds
that it fails to state a claim upon which relief may be granted, and
because the requirements of Rule 23.1 governing the institution of
derivative suits were, allegedly, neither complied with nor excused.
For the reasons that follow, the motion to dismiss will be granted
in part and denied in part. Thus, the complaint will not be dismissed.
The stay of discovery earlier ordered will be lifted.
I.
The relevant facts, as alleged in the Amended Complaint, appear
as follows:
CERBCO is a holding company that owns or controls three
operating companies, only one of which is profitable. CERBCO's
principal asset is a controlling stock interest in another Delaware
corporation, Insituform East, Incorporated. Insituform East is a
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sublicensee of Insituform of North America, Inc. (INA) which itself
holds the North American rights to exploit proprietary rights to a
process used in the in situ repair of buried sewer or water pipelines.
(See Insituform of North America, Inc. v. Chandler, Del. Ch., C.A. 9205,
Allen, C. (Oct. 20, 1987)).
CERBCO's capital structure results from a recapitalization that
took place nine years ago. In 1982, the shareholders of CERBCO
adopted a charter amendment that created Class A and Class B
common stock. Each share of "old" CERBCO common stock was
exchanged for one share of Class A and one share of Class B stock,
which, as mentioned, elects 75% of the members of the board of
directors. In other matters, the Class B stock also has greater voting
power, with each share having one full vote, while each share of the
Class A stock only has one-tenth of a vote. The Class B stock is
convertible into Class A stock on a share-for-share basis.
This recapitalization of CERBCO was authorized by a vote at
a November 19, 1982, stockholder meeting. The proxy materials
prepared by CERBCO for this meeting stated that the recapitalization
was in the best interests of the stockholders "since it should provide
better continuity of present management" and make changes in
control more difficult. (Proxy statement at 14).
At the time of the 1982 recapitalization, the Eriksons owned
less than 43 % of CERBCO common stock. The recapitalization itself
did not increase the Eriksons' control over CERBCO. But at the
present time, as a result of the conversion of much of the Class B
stock to Class A over the past nine years, the Eriksons own almost
80% of the Class B stock.
In March 1985, CERBCO acquired a controlling interest in
Insituform East in exchange for nearly half of CERBCO's net worth.
One year later, Insituform East shareholders authorized a recapitalization transaction in which a new Insituform East Class B common
stock was created in addition to the Class A common stock that
already existed. The Insituform East Class B common stock has the
right to elect a majority of the directors, but no right to any cash
or stock dividends that the Class A stock is entitled to receive.
CERBCO gave up its right to dividends and exchanged its Class A
common stock in Insituform East for Class B stock and has controlled
that company since.
In March 1990, the Eriksons, as individual stockholders of
CERBCO, entered into a Letter of Intent with Insituform of North
America for the sale of their CERBCO Class B common stock
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holdings for a price of $24.24 per share or a total of $6,000,000.1
The market price for the Class B shares at that time was $3.00 per
share.
Among other things, the Letter of Intent provided that the
Eriksons would "cause the respective facilities, management, books
and records and key employees of CERBCO and [its] Subsidiaries"
to be available for review by INA. The Letter of Intent also provided
that the Eriksons would be indemnified by INA for any costs associated with a lawsuit filed because of the proposed transaction,
and prohibited INA from dealing with anyone other than the Eriksons
in their individual capacities.
Claiming that the Eriksons' sale of control of CERBCO represented a breach of fiduciary duty and a diversion of an advantageous
opportunity which belonged to the Company itself to sell its control
over Insituform East, the plaintiffs, on May 11, 1990, made a demand
on the board of directors of CERBCO to rescind the proposed
transaction, or in the alternative to demand an accounting from the
Eriksons for the control premium reflected in the sale consideration.
A special committee consisting of two CERBCO directors was established in July 1990 to review the demand. The special committee
prepared a report in late 1990 that set forth its findings. The member
of the special committee then resigned from the CERBCO board.
The CERBCO board has not made the special committee report
public, or furnished a copy to plaintiffs despite requests to do so.
The proposed Erikson stock sale was discussed at the CERBCO
annual meeting on July 27, 1990. The number of shares to be sold,
the price of the shares, the Eriksons' continued involvement in the
management of CERBCO, and a number of other details about the
proposed stock sale were disclosed in the proxy materials for the
1990 meeting. The litigation demand made on the board was not
disclosed in these proxy materials. Specific provisions of the Letter
of Intent such as those making the records of CERBCO available
to INA and indemnifying the Eriksons were also not disclosed in
2
the proxy materials.

On August 24, 1990, this suit was instituted seeking to enjoin
any sale of the Eriksons' Class B stock or to impress the premium

1. The Eriksons were not selling their Class A common stock holdings which
amounted to about 10% of the outstanding CERBCO Class A stock.

2. The Letter of Intent was not provided to the plaintiffs in this action until
August 31, 1990.
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received in any sale with a constructive trust. On September 19,
1990, the Eriksons announced that the Letter of Intent had expired
without the completion of the sale of their stock holdings to INA.
They also announced that they were not continuing negotiations with
INA, and that they were no longer interested in selling their stock
holdings.
II.
As I understand it, the Amended Complaint attempts to allege
five claims. First, it claims that because of the circumstances through
which they acquired corporate control (the 1982 recapitalization) the
defendants hold that control in trust for all shareholders and may
not realize a control premium upon sale of control without sharing
that premium with others. 3 Second, it is alleged that the sale of
control over Insituform East was an opportunity belonging to
CERBCO and that the individual defendants breached their duty to
CERBCO by precluding the Company from taking advantage of
that opportunity so that they themselves might have a chance to do
so. This claim seeks money damages. Third, it is claimed that the
1982 proxy statement was false or misleading and as a result the
recapitalization should be rescinded. Fourth, it is asserted that the
1990 proxy statement omitted relevant matters in failing to disclose
the existence of plaintiffs' demand. Lastly, it is charged that the
directors are causing the company to waste assets by paying the
4
attorney's fees of the Eriksons in this litigation.
III.

Accepting. the well pleaded allegations of the Amended Complaint as true, plaintiffs have, in my opinion, alleged several claims
upon which, if proven, relief may be granted. The central claim
that is alleged-the diversion of the opportunity to sell the Insituform
East subsidiary on advantageous terms-is a corporate, not a shareholder claim. I conclude, below at pp. 9-12, that the pertinent
pleading does establish good grounds to excuse the presuit demand
contemplated by Rule 23.1. See Aronson v. Lewis, Del. Supr., 473

3. As an independent claim, this theory of recovery would appear to be
moot now with respect to a prospective sale to INA, and not yet ripe with respect
to any future transaction. Stroud v. Milliken, Del. Supr., 552 A.2d 476 (1989).
4. This last claim (Amended Complaint 38) is, in my opinion, premature
and will be dismissed without prejudice.
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A.2d 805 (1984); Levine v. Smith, Del. Supr., 591 A.2d 205 (1991).
Also with respect to the central claim, I conclude (pp. 7-9) that
the claim is valid and currently ripe, even though the proposed sale
has been abandoned. Accepting the allegations of the Amended
Complaint as true, I cannot say on this motion that the corporation
was not wrongfully injured by the Eriksons allegedly precluding it
from capturing an advantageous transaction, in order to make an
alternative transaction available to themselves in their personal capacities. Thus, the claim for damages gives specificity and immediacy
to the legal issue framed.
A.
On the merits, defendants claim they have a right to sell their
stock for whatever price they may get and that there is no requirement
that they share with others any premium that their stock, by reason
of its controlling character, may demand. On their view, all that is
involved here is an invalid claim by plaintiffs to a share in the
premium that their block of B stock justifies. Since, they say, plaintiffs
have no such right, the central claim that they try to assert should
be dismissed.
[1-2] Accepting for purposes of analysis the correctness in Delaware
of the legal principle that a controlling *shareholder qua shareholder
has no obligation to share a control premium, that principle would
not decide this case for two related reasons. First, the complaint
does not allege a simple sale of stock. The Letter of Intent contemplated that the stockholders would exercise corporate power in order
to effectuate the change in control transaction. See supra p. 3. While
the right to inspect books and interview management of the corporation may seem a small imposition, that may not be the case.
But whether it is a burden or is essentially costless to the corporation
is not the point. The ability to involve corporate property, personnel
or processes was (presumably) a material item in the buyers negotiation and indisputably constitutes corporate participation in the sale
of control transaction. The shareholders of the corporation-that is
all of the shareholders-are entitled to demand that the corporation
itself not be used by a controlling shareholder in a way that facilitates
a change in corporate control if that change benefits only the con-

trolling shareholder and not the corporation itself or all of its shareholders.
[3] The more significant distinction between a simple sale of a
controlling block of stock and the transaction alleged in the complaint
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is the inference, fairly raised by plaintiffs' pleading, that the buyer
was interested in acquiring a corporate asset (CERBCO's Insituform
East stock) and was not principally interested in buying the Eriksons'
CERBCO stock. The complaint is capable of being read as alleging
that the Eriksons exercised CERBCO corporate power to preclude
an advantageous corporate transaction so that the buyer, in order
to achieve its business purpose, would be required to deal with
themselves as stockholders. Such behavior, if proven, is very far
from the simple sale of a stockholder's stock.
In my opinion if it is proven that the Eriksons did use their
control over CERBCO to preclude an advantageous corporate sale
of CERBCO's Insituform East stock, in which INA was or would
have been interested, in order to promote the prospects of their sale
of their CERBCO stock, they will have been shown to have violated
their duty to CERBCO and its other shareholders. Since the allegations of the Amended Complaint are broad enough to encompass
that possibility, it cannot be dismissed now for failure to state a
claim upon which relief may be granted.
B.
[4] I turn now to the question whether this suit must be dismissed
for non-compliance with Rule 23.1. This involves a brief dilation
upon a particularity of our law; the distinction, under Rule 23.1,
of "demand refused" derivative litigation and "demand excused"
litigation. This distinction is relevant here because when they first
learned of the proposed sale of the Eriksons' stock, plaintiffs demanded that the board act to prevent what they saw as an impending
breach of fiduciary duty. Had they not made that demand, this court
would now simply ask whether the board as then constituted was
independent or disinterested with respect to the transaction complained about (or whether there were facts that raised a reasonable
doubt that the challenged transaction did not otherwise reflect a valid
exercise of business judgment). Levine v. Smith, Del. Supr., 591 A.2d
194, 205 (1991). Since the transaction challenged was allegedly the
diverting to CERBCO's controlling shareholder of an advantageous
opportunity to sell CERBCO's stock in Insituform East, the answer
to that question would be apparent. As alleged, the transaction was
a species of self-dealing by directors who could block board action.
Thus, presuit demand would not be required to challenge it.
[5] But, under the Delaware case law, once a shareholder makes
such a demand upon the board to prevent or remedy an alleged
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breach of duty, the shareholder is deemed to have made an important
concession: that the board is able to function on the question. See
Spiegel v. Buntrock, Del. Supr., 571 A.2d at 773-76 (1990); Levine v.
Smith, Del. Supr., 591 A.2d 194, 209 (1991); Abbey v. Computer &
Communications Tech. Corp., Del. Ch., 457 A.2d 368 (1983). As our
Supreme Court said most recently: "A shareholder plaintiff, by
making demand upon a board before filing suit, 'tacitly concedes
the independence of a majority of the board to respond . .

.'

Levine v. Smith, supra at 212 (citing Spiegel). In Spiegel, the Supreme
Court explained:
Whenever any action or inaction by a board of directors
is subject to review according to the traditional business
judgment rule, the issues before the Court are independence, the reasonableness of its investigation and good faith.
By electing to make a demand, a shareholder plaintiff tacitly
concedes the independence of a majority of the board to
respond. Therefore, when a board refuses a demand, the
only issues to be examined are the good faith and reasonableness of its iiivestigation.
Spiegel, 571 A.2d at 777.
[6-7] This tacit concession appears to be not simply a factual presumption that might be rebutted by an allegation of fact5 but a
conclusive presumption. Thus, the court is faced with a situation in
which it appears required to look only at the good faith and reasonableness of the investigations and is required to ignore the apparent fact, as pleaded, that the action complained of (the preclusion
of a CERBCO sale) was self-interested action benefitting a controlling
shareholder. Thus, the current rule may be thought to exact a heavy
price from shareholders who elect to try (in a context when they
will not have much information) to employ internal corporate mechanisms before filing a claim on behalf of the corporation.
[8-10] The Supreme Court has made it clear that when it focuses
our attention solely upon the good faith and reasonableness of the
5. Such as an allegation of later uncovered facts showing a self-interest of
the board or an allegation that a special committee of independent directors had
been authorized only to investigate and recommend to the full (conflicted) board

but not to act in the matter. This second type of allegation would amount to a
claim that while the board may have been able to act independently through a
fully empowered special committee of independent directors (thus justifying a stock-

holder in making demand), the board in fact chose not to do so, thus justifying
treating the board as not independent.
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investigation in a demand refused case, it directs us to examine the
two substantive elements of the business judgment rule (the trigger
for the invocation of the business judgment form of review, independence, having been tacitly conceded in its analysis). This approach
is premised upon the assumption that the body whose good faith
and reasonableness is being reviewed (the special committee here)
is the decision maker whose resulting business judgment is under
review. But in some cases (see, e.g., fn. 5) the reasonableness and
good faith of the investigation relates to an entity (a special committee)
that is not the decision maker. Thus, in such a case, its good faith
and prudence may not alone justify deference to someone else's
decision.

[11-12] Consider for example, this case. It may be that the special
committee did function in good faith and prudently and that it
concluded that, in the circumstances, a sale by the Eriksons to INA
constituted a breach of duty by the Eriksons. One cannot know that
yet, but the alleged resignation of the members of the committee
from the board following submission of their report is not inconsistent
with that possibility. The board however has apparently not acted
on that report. No action at all has been taken so far as the complaint
(or the record otherwise) shows. How in these circumstances can the
committee's investigation, even if it is presumed to be in good faith
and reasonable, itself preclude judicial review of the claim of corporate
injury by the self-interested controlling
[start - revised - November 20, 1991]

shareholder? Even if one is required to presume the independence
of a majority of the board and if one assumes that the special
committee operated in good faith and reasonably, nevertheless, the

circumstances alleged (the failure of the board to act on the report,
the failure to disclose it to stockholders after request and the res-

ignation of the committee members from the board), if considered
to be true, do raise a reasonable doubt concerning the whole board's
good faith and justify my conclusion that the requisites of Rule 23.1
have been satisfied here.
IV.
[13-14] Nor can I conclude on a motion to dismiss that a claim
for breach of fiduciary duty arising out of the 1982 proxy statement
fails as a matter of law or is time-barred. I acknowledge that it
appears to be undisputed that the Eriksons did not directly acquire
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their controlling interest in the corporation as a result of the recapitalization authorized in 1982. Yet, it is also plainly (admittedly) the
case that that recapitalization was designed to promote that end. As
to the claim that the defendants failed to disclose an intention to
sell, for a premium, the control that they expected ultimately to
acquire as a result of the recapitalization, I apply notice pleading
standards. The allegations may prove difficult to prove given the
time-delay, etc., but failure of proof is a different matter than failing
to state a claim. Moreover, defendants' laches defense may prove
factually sound, but the length of time involved does not establish
laches as a matter of law. H. & S. Mfg. Co. v. Benjamin F. Rich Co.,
Del. Ch., 164 A.2d 447, 449 (1960).
[15] Finally, with respect to the claim directed to the 1990 election.
The intervening election and the intervening resignations of the
directors elected by the A stockholders makes that claim not simply
theoretical but imaginary. Cf. Virginia Bankshares, Inc. v. Sandberg,
111 S.Ct. 2749 (1991).
For the foregoing reasons, the motion to dismiss will be denied.
The stay of discovery is lifted immediately. Defendants shall produce
a copy of any report prepared by the special committee or its counsel
relating to the matters alleged and in the possession, custody or
control of any defendant within ten days of this date. IT IS SO
ORDERED.
[end - revised - November 20, 1991]

UELTZHOFFER v. FOX FIRE DEVELOPMENT CO.
No. 9871
UELTZHOFFER v. DRUMMOND BUILDERS, INC.
No. 9900 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
December 19, 1991
In this consolidated action, the plaintiffs sought dissolution of
a corporation in which they held a fifty percent interest. Plaintiffs
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claimed that defendants had breached their fiduciary duties, had
committed fraud and conspiracy, and had wrongfully terminated one
of the plaintiffs from his position as construction manager. Plaintiffs
also sought the appointment of a receiver for another corporation in
which they held a minority interest and sought specific performance
of an alleged agreement to transfer a house which was being built
by one of the defendant corporations.
The court of chancery, per Vice-Chancellor Berger, held that
plaintiffs were entitled to dissolve the corporation in which they held
a fifty percent interest; that defendants breached their fiduciary duties
by failing to liquidate the corporation in a timely manner; and that
plaintiffs were not entitled to damages for wrongful termination. The
court also found that defendant shareholder breached her fiduciary
duty when she caused payments to be made to herself while failing
to make equal payments to plaintiff shareholders and that plaintiffs
were entitled to specific performance.
1. Corporations

cz:=314(1)

Where the directors of an out-of-business corporation that is
deadlocked within the meaning of section 226(a) failed to liquidate
in a timely manner for self-interested reasons, such failure constituted
a breach of fiduciary duty. DEL. CODE ANN. tit. 8, § 226(a) (1991).
2.

Corporations

C--- 99(1)

Where plaintiff and defendant shareholders have both been issued
shares of a corporation's stock in similar circumstances and without
actual payment of consideration, defendants were estopped from
arguing that plaintiff's shares were issued for inadequate consideration.
3.

Corporations

-=- 308(11)

Where plaintiff shareholder is employed by a corporation in
which he is a minority shareholder, and is discharged by the majority
shareholders, he is not entitled to damages for lost wages.
4.

Corporations

0=-592, 610(2)

A shareholder who owns fifty percent of a corporation is entitled
to dissolve the corporation either pursuant to section 226 or section
275. DEL. CODE4ANN. tit. 8, §§ 226, 275 (1991).
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C=314(1), 310(4)

A shareholder breaches her fiduciary duty by using her control
of a corporation to cause payments to be made to herself while
excluding other shareholders.
6.

Corporations

C=314(1), 310(4)

Where a shareholder breached her fiduciary duty by using her
control of a corporation to cause payments to be made to herself
while excluding other shareholders, she is required to disgorge a pro
rata percentage of the payments she received, together with interest,
to the extent that the corporation did not have sufficient corporate
assets to distribute profits to other shareholders.
7.

Corporations

0

182.1(2)

Minority shareholders do not have the right to be paid for their
proportionate interest in the total assets of the corporation so long
as the corporation is still engaged in business.
8.

Frauds, Statute of

0=- 144

The statute of frauds does not apply in a case where defendants
admit the existence of an oral agreement.
9.

Specific Perforrhance

0-30

Where a contract price has been omitted from a contract but
the agreement between the parties is clear and the contract price is
subject to accurate computation, specific performance is not precluded.
10.

Corporations

3

320(12)

Where there is no evidence to show that any additional time
or expenses were devoted to withdrawn counterclaims, plaintiff may
not recover indemnification for costs and attorneys' fees incurred in
defending said counterclaims.
11.

Costs

C:- 32(1)

A prevailing party is entitled to reimbursement of costs.
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C--- 172

Attorneys' fees must generally be borne by each party.
Robert B. Anderson, Esquire, of McCarter & English, Wilmington,
Delaware, for plaintiffs.
Edward M. McNally, Esquire, and Gretchen S. Knight, Esquire,
of Morris, James, Hitchens & Williams, Wilmington, Delaware, for
defendants.
BERGER,

Vice-Chancellor
I.

The facts, as I find them based upon the evidence and the
credibility of the witnesses, are summarized below. Ueltzhoffer and
Marta had been friends for many years and were both very experienced in the construction trade when they decided to develop what
later became known as Smith Mill Farms in late 1983. Marta learned
from a realtor that a parcel of about eight acres on Polly Drummond
Hill Road was for sale. Marta and Ueltzhoffer agreed that Ueltzhoffer
would buy the parcel, using money provided by Marta. The timing
of this development opportunity suited both men. Ueltzhoffer was
out of work and Marta apparently had some interest in finding a
project that his daughter, DeMichiel, could handle. Drummond was
incorporated to develop Smith Mill Farms, and the stock was equally
divided between the Ueltzhoffer and Marta families.'
Ueltzhoffer, DeMichiel and Marta were the three directors and
all of the officers of Drummond. Ueltzhoffer was the construction
supervisor and handled all field responsibilities while DeMichiel was
responsible for all office matters, including accounting and finances.
Marta had no day-to-day involvement in Smith Mill Farms. However, Marta continued to have more than a fatherly interest in the
project since he was holding a note and mortgage for the repayment
of the funds he had advanced for the purchase of the land.

1. Although it appears that only 100 shares were authorized to be issued,
Drummond issued 150 shares to Mr. 'and Mrs. Ueltzhoffer and 50 shares to each
of Marta's three daughters. Later, DeMichiel obtained the shares issues to her two
sisters.
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Smith Mill Farms, which was a rather small project involving
twenty-four single-family homes, was very successful. Nonetheless,
some problems were beginning to develop between Ueltzhoffer and
the Marta family. In the spring of 1985, Marta, through his attorney,
asked to have 150 shares of Drummond stock issued to him. Marta
testified that he thought he was entitled to the shares because of his
financial commitment to Smith Mill Farms. Ueltzhoffer disagreed.
The understanding at the outset had been that ownership would be
divided fifty-fifty, and Ueltzhoffer did not want to shift that balance.
Moreover, Marta was being compensated for his financial backing
in the form of a payment of approximately $2,000 per home at the
time of each sale. Another source of friction, according to Ueltzhoffer,
was a problem Ueltzhoffer had with the painting contractor, who
was DeMichiel's husband.
Ueltzhoffer suggested that the business, which he called a partnership, be dissolved at the conclusion of the Smith Mill Farms
project. However, DeMichiel suggested that they continue in business
together and develop a larger parcel just to the north of Smith Mill
Farms, which later became known as Fox Fire. Ueltzhoffer agreed,
and, even before the new business was incorporated, the parties
began pre-selling Fox Fire homes from the models at Smith Mill
Farms. In May 1986, Fox Fire Development Company was incorporated.
The parties are in sharp disagreement as to what corporate
structure they intended. The documents of incorporation list the
Ueltzhoffers and DeMichiel as the three directors and the principal
officers of Fox Fire Co. A corporate resolution adopted at the time
of incorporation authorizes the issuance of 600 shares of Fox Fire
Co. stock to DeMichiel for $600. An August 1986 corporate resolution, signed by DeMichiel, authorizes the issuance of 400 shares
of Fox Fire Co. stock to the Ueltzhoffers for $400. DeMichiel does
not question her signature on the documents, but testified that she
does not know why she signed it. She now claims that the corporate
resolution was a mistake and that she is the sole stockholder of Fox
Fire Co.
Ueltzhoffer initially expected the ownership of Fox Fire Co. to
be equal, as it was with Drummond. When he learned that the
ownership was to be divided sixty-forty, he objected, but ultimately
agreed to the arrangement based upon the understanding that profits
would be distributed equally notwithstanding the division of stock
ownership. Marie Bifferato, Esquire, the attorney for Fox Fire Co.,
confirmed Ueltzhoffer's testimony and provided an explanation for
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both the sixty-forty stock division and the slight delay in issuing the
Ueltzhoffers' stock. Ms. Bifferato testified that the shares in Fox Fire
Co. initially were to be divided equally. However, DeMichiel and
Marta's comptroller instructed her to change the stock proportions
in order to reflect DeMichiel's efforts in obtaining the Fox Fire land
and for tax purposes. The Fox Fire land had been purchased by
Marta in 1984 in DeMichiel's name. When the property was transferred to Fox Fire Co., the parties avoided the payment of transfer
taxes because, as of the date of the transfer, DeMichiel was both
the record owner of the real estate and the sole stockholder of Fox
Fire Company. Shortly after that transfer, the stock certificate for
400 shares was issued to the Ueltzhoffers.
I find the evidence to be almost overwhelming that the issuance
of 400 shares to the Ueltzhoffers was not a mistake. First, Ms.
Bifferato, a respected member of the bar, gave an entirely credible
account of the parties' agreement. Second, it would make little sense
for the Ueltzhoffers to be named as both officers and directors of
Fox Fire Co. if they held no ownership interest in the business.
Third, DeMichiel never made any effort to rescind the "mistake"
or notify the company's lender that the Ueltzhoffers were not, in
fact, stockholders. Finally, DeMichiel's trial testimony, which lacked
credibility on its own, was different from her deposition testimony.
In her deposition, DeMichiel suggested that Ms. Bifferato had given
her blank pages to sign and that, therefore, DeMichiel did not realize
that she was authorizing the issuance of stock to the Ueltzhoffers.
After Ms. Bifferato testified in court that she did not do that,
DeMichiel then testified that she did not know why she had executed
the relevant corporate documents.
For most of the same reasons, I also find that Ueltzhoffer and
DeMichiel agreed to split Fox Fire Co. profits equally notwithstanding
the unequal division of stock ownership. Marta was paid for his
efforts in acquiring the land and improving it. He received $5500
per unit on the sale of each residence. Since there are approximately
eighty-six units in Fox Fire, Marta's compensation would be almost
$500,000 upon the sale of the last unit. Considering the fact that
the parcel cost approximately $275,000 and the zoning and subdivision process cost less than $100,000, it appears that Marta was
being adequately compensated for his role in Fox Fire. Moreover,
it is undisputed that Ueltzhoffer objected when Marta attempted to
change the fifty-fifty ownership division that existed between Ueltzhoffer and DeMichiel with respect to Drummond. It is entirely consistent, therefore, that Ueltzhoffer would object to a sixty-forty stock
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arrangement for Fox Fire Co. and that he would require an agreement
that profits be distributed equally.
At Smith Mill Farms, Drummond performed both the site work
and construction of the houses. However, at Fox Fire, Drummond
was responsible only for the construction. Fox Fire Co. performed
the site work and sold the finished units. The Fox Fire project did
not proceed as smoothly as did Smith Mill Farms. From the evidence
it appears that three problems contributed significantly to Fox Fire's
limited success. First, the site itself was hilly and subject to erosion
and drainage problems. Second, New Castle County was enjoying
a housing boom in the mid-1980s. As a result, it was very difficult
to obtain skilled tradespeople and, with increased demand for their
services, the construction trades increased their prices. Third, Fox
Fire was designed as a combination of single-family residences and
townhouse clusters. The single-family residences and the end units
of the clusters were popular, but the middle units of the townhouse
clusters apparently were difficult to sell. The townhouses presented
an additional problem because they consisted of five units and construction financing could not be obtained until at least three of the
units had been sold.
This combination of problems led to cost overruns, settlement
delays and some negative publicity. The friction between the parties
that had surfaced during their Smith Mill Farms project became
more prominent at Fox Fire as these difficulties arose. The tension
between the parties came to a head in the fall of 1987 when Marta
learned that Ueltzhoffer was discussing a new project with someone
else. It bothered Marta the Ueltzhoffer "wasn't loyal to the operation." Trial Trans., Vol. 3, p. 71. Marta went and found Ueltzhoffer and the other proposed developer either drinking or having
lunch at what Marta described as a saloon. Marta discussed Ueltzhoffer's future plans and Marta made the "good business decision"
that the Ueltzhoffer/DeMichiel partnership was not working out and
that the parties ought to end their relationship. Trial Trans., Vol.
3, p. 73. On November 6, 1987, Ueltzhoffer was removed from his
position as construction superintendent at Fox Fire, and from that
day forward he has received no compensation, dividends or other
distribution of funds from Drummond or Fox Fire Co.
Following Ueltzhoffer's removal, Drummond was replaced as
the builder at Fox Fire. Marta Corp., a newly formed corporation
owned entirely by DeMichiel, took over as the builder. The change
in corporate form, however, worked virtually no change in what was
happening in the field. Drummond did not have its own work force;
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it relied on subcontractors. When Marta Corp. replaced Drummond,
the only people who were no longer at the job site were Ueltzhoffer
and Richard Deptula, the electrician with whom Ueltzhoffer had
been discussing the new project.
Defendants now agree that as of November 1987, Drummond
was deadlocked both at the board and stockholder level and that it
has not been doing business since that time. As of November 1987,
Drummond's books showed that the company had a net worth of
$504,170. Nonetheless, no steps were taken to dissolve the company
and distribute its assets. Rather, in 1988, Fox Fire Co. backcharged
Drummond in the amount of $411,000 for cost overruns at Fox Fire.
The validity of the backcharge depends upon whether Drummond was to be paid actual cost plus 15% profit for the units
constructed at Fox Fire or, as defendants maintain, budgeted cost
plus 15% profit. Before construction began at Fox Fire, Ueltzhoffer
and DeMichiel prepared cost breakdowns for the different housing
units. The cost breakdowns were submitted to Fox Fire Co.'s lender
to obtain financing and were used to determine the pricing of the
finished homes. They were also attached to purported agreements
between Fox Fire Co. and Drummond that required Drummond to
build the designated house at the budgeted price, as reflected in the
cost breakdown. The Ueltzhoffers maintain that these agreements
were manufactured after the fact as a way to syphon funds out of
Drummond.
Their position finds support in the record. First, Michelle Pinder,
a certified public accountant who supervised the accounting work
done for Drummond and Fox Fire Co., testified that Drummond
billed Fox Fire Co. for its actual cost plus 15%, at DeMichiel's
instruction, until 1988. Second, neither Ms. Pinder, the Ueltzhoffers,
nor the accountants retained by the Ueltzhoffers in 1987 ever saw
copies of the agreements before the backcharge was assessed in late
1988. Third, the dates on many of the agreements, all of which were
signed only by DeMichiel on behalf of both parties, are difficult to
explain. For example, there are twelve agreements that purport to
be between Fox Fire Co. and Drummond that are dated prior to
the formation of Fox Fire Co. At trial, DeMichiel testified that she
knew there was going to be a Fox Fire Co. before it was incorporated
and that is why Fox Fire Co. appears as a party to the agreement.
At her deposition, however, she suggested that the dates on one of
those twelve agreements (which appeared in typed form on the first
page and handwritten on the last) must have been typographical
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errors. Two other agreements that are dated in 1986 are on forms
that appears to have been prepared in 1987. Five agreements are
dated in 1988, long after Drummond had ceased doing business.
Finally, there are similar agreements dated late in 1988 that purport
to be between Fox Fire Co. and Marta Corp. notwithstanding
DeMichiel's testimony that Marta Corp. has been paid at actual
cost plus 15%, not budgeted cost plus 15%.
Considering all of this evidence collectively, I am satisfied that
the agreements have no force and effect. Ueltzhoffer testified that
he never knew about these agreements and he never agreed to the
pricing arrangement reflected in the agreements. Ueltzhoffer's testimony is consistent with the admitted practice both prior to the
disputes between the parties and after Marta Corporation replaced
Drummond. I conclude, therefore, that there was no valid basis for
the backcharge to Drummond in the amount of $411,000.
The remaining questions of fact concern the partially built home
in Fox Fire that is the subject of the Ueltzhoffers' claim for specific
performance. DeMichiel admits that she and Ueltzhoffer had an
agreement pursuant to which Drummond would either build or pay
for the building of a personal residence for each of them. DeMichiel
had a house built for her in Rehoboth Beach, Delaware, and Ueltzhoffer was in the process of having a house built for him on Lot 76
in Fox Fire when he was terminated in 1987. There was no specific
dollar amount limiting either party. The cost was only important to
the agreement in the sense that each party was to receive an equal
benefit from Drummond. Thus, if the cost to Drummond for
DeMichiel's home was $100,000, any amounts in excess of $100,000
charged to Ueltzhoffer's "house" account would have to be paid by
Ueltzhoffer.
DeMichiel knew that Ueltzhoffer was building on Lot 76 and
she also knew that Ueltzhoffer had enlarged the standard "Belmont"
model that he had chosen for his home. The only thing that she did
not know was what the total cost would be. DeMichiel asked Ueltzhoffer to prepare a contract of sale with respect to Lot 76 in order
to obtain construction financing. However, when Ueltzhoffer presented the contract, with the standard sales price listed, DeMichiel
refused to sign. She testified that, given the enlarged size of the
proposed Ueltzhoffer home, it did not make sense to her that the
house could be completed at the standard price. From Ueltzhoffer's
perspective, the sales contract was merely a vehicle by which the
company could obtain additional financing and the price was not
intended to reflect actual cost. Moreover, the agreement between
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the parties called for each of them to have a house built at cost, not
at the price that would be charged to a third party buyer. In sum,
the absence of a sales contract does not indicate an absence of
agreement. DeMichiel admitted that the parties were to have houses
built for themselves and that the price was to be determined at cost.
II.
The issues with respect to Drummond have been resolved, in
part, by defendants' last minute concession that the company is
deadlocked within the meaning of 8 De. C. §226(a) and out of
business. Although plaintiffs seek the appointment of a receiver to
dissolve the corporation and distribute its assets, defendants argue
that such a step is unnecessary. The only remaining dispute, they
say, concerns the propriety of the $411,000 backcharge. As to the
backcharge, I have already concluded as a matter of fact that there
was no agreement between the parties to have Drummond build the
houses at Fox Fire for the budgeted amount plus 15% profit, and
that Drummond was to be paid actual cost plus 15%. Accordingly,
I find that the backcharge was improper.
Plaintiffs argue that the appropriate equitable relief is an award
of money damages based upon the value of the company as of

October 31, 1987. They say that it is impossible to "undo" the
backcharge and make them whole. I am not sure, however, that the
approach they suggest is necessary. Plaintiffs are entitled to 50% of
the company's assets and they are entitled to a prompt distribution
of those assets. A receiver should be able to accomplish that task.
[1] The only difficulty that I foresee concerns the recovery of the
backcharge from Fox Fire Co., together with interest. I find that
DeMichiel and Marta's failure to liquidate Drummond in a timely
manner constituted a breach of fiduciary duty. They were directors
of Drummond and were in control of the company. Their decision
not to distribute Drummond's assets in 1987 was self-interested. It
allowed Fox Fire Co., which DeMichiel claimed to own, to avoid
paying Drummond for all of its work at Fox Fire and then to
effectively eliminate that account payable through the backcharge.
Accordingly, I find DeMichiel and Marta personally liable, together
with Fox Fire Co., for the full amount of the backcharge and interest
from November 1, 1987. See Smith v. Van Gorkom, Del. Supr., 488
A.2d 858 (1985).
III.
[2] The issues with respect to Fox Fire Co. are more complicated.
The first question is whether the Ueltzhoffers are stockholders. I
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have already concluded, as a matter of fact, that the issuance of 400
shares to Ueltzhoffers was not a mistake. Defendants argue, however,
that the stock was not validly issued because the Ueltzhoffers did
not tender adequate consideration for their shares. See 8 De. C.
9152. The resolution by which the 400 shares were issued to the
Ueltzhoffers, like the one for the issuance of 600 shares to DeMichiel,
recites that the shares were being issued in consideration for the
payment of $400 (or $600 in the case of DeMichiel). In both cases,
no cash was tendered to Fox Fire Co. Rather, in the case of DeMichiel
a bookkeeping entry was made in the form of an adjustment to
DeMichiel's loan account. DeMichiel, who controlled the corporate
books and records, could have caused a similar bookkeeping entry
to be made with respect to the Ueltzhoffers' shares but, apparently,
she chose not to. Under these circumstances, I conclude that defendants are estopped from arguing that plaintiffs' shares were issued
for inadequate consideration. See Finch v. Warrior Cement Corp., Del.
Oh., 141 A. 54, 62 (1928). Moreover, a finding that the Ueltzhoffer
shares were issued without consideration, under the facts of this case,
would only lead to the conclusion that the Ueltzhoffers must pay
into Fox Fire Co. the amount of $400 plus interest. See Highlights
for Children, Inc. v. Crown, Del. Ch., 227 A.2d 118, 122 (1966).
Alternatively, defendants argue that plaintiffs breached their
fiduciary duties and abused their discretion as directors by "determining" that the consideration to be paid for their 400 shares was
to be only $1.00 per share. There are several problems with this
argument. First, as with the lack of consideration argument, DeMichiel
was assessed the same $1.00 per share for her stock as were the
Ueltzhoffers. Thus, I find it difficult to understand how the same
consideration is fair as to one stockholder and unfair as to others.
Moreover, there is no evidence that the Ueltzhoffers determined
the amount they were to pay for their shares. To the contrary, it
appears that Ms. Bifferato drew up the corporate resolutions and
that the dollar amount were merely a nominal amount included to
establish that there was some consideration paid for the stock. Fox
Fire Co. had no assets at the time of incorporation. When the
company purchased the land from DeMichiel, Fox Fire Co. paid
DeMichiel the purchase price plus closing costs. The corporation
also obligated itself to compensate Marta for his expenses in improving the parcel through zoning and subdivision. Thus, although
Fox Fire Co. had a substantial asset by the time the shares were
issued to the Ueltzhoffers, the company also had liabilities equal to
the value of that asset. As a result, I conclude that the Ueltzhoffers
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were not "getting something for nothing," as defendants suggest,
and I find no unfairness in the price per share that was set for the
Ueltzhoffers' stock.
IV.
[3] Having determined that the Ueltzhoffers are stockholders of Fox
Company, several questions remain as to their claims to profits and
damages. First, Ueltzhoffer claims that DeMichiel and Marta conspired to remove him as construction superintendent in order to
secure all of the profits from Fox Fire for themselves. He seeks
damages in the amount of $1200 per week for the period that he
was deprived of his job at Fox Fire. I conclude that Ueltzhoffer is
not entitled to damages for lost wages either as a matter of fact or
law.
Ueltzhoffer was employed by Drummond as construction superintendent. Drummond, in turn, was retained by Fox Fire Co.
as the builder at Fox Fire. By the fall of 1987, it is apparent that
the Ueltzhoffers and the Martas were not getting along. The Fox
Fire project was not proceeding smoothly and both costs and tensions
were mounting. I am satisfied from the testimony of many tradespeople that Ueltzhoffer was doing a competent job at Fox Fire.
Nonetheless, Marta and his daughter obviously thought that at least
some of the problems at Fox Fire were Ueltzhoffer's fault. The final
straw came when Marta learned of Ueltzhoffer's plans to do business
with someone else on a future project. At that point, Marta decided
to sever the business relationship he and his daughter had with the
Ueltzhoffers.
Ueltzhoffer acknowledges that he had no employment contract,
but argues that he is entitled to damages, nonetheless, because his
termination amounted to a wrongful freeze out of his stock interest
in Drummond and Fox Fire Co. He points out that when Drummond
was replaced by Marta Corp. at the Fox Fire job site, the only
difference was that Ueltzhoffer was gone and the building profits
were going entirely to DeMichiel as the sole stockholder of Marta
Corp. Plaintiffs argue that in close corporations profits frequently
are taken out as salary and that termination of a minority stockholder's employment without a valid business purpose has been
recognized as a breach of fiduciary duties in other jurisdictions. See
Wilkes v. Springside Nursing Home, Inc., Mass. Supr., 353 N.E.2d 657
(1976).
There are two problems with plaintiffs' argument. First, to the
extent that there is some sort of "business purpose" test associated
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with the determination as to whether Ueltzhoffer's termination was
wrongful, I find that defendants have established one. While it is
my conclusion, from the evidence at trial, that Ueltzhoffer was
handling a difficult situation competently, I can understand how the
Martas would assess the situation differently. There were delays,
difficulties in coordinating the trades and some of the buyers were
dissatisfied with the number of items on their punch lists and the
amount of time it was taking to get those problems cleared up.
Thus, I am not prepared to conclude that the Martas terminated
Ueltzhoffer for the sole and improper purpose of freezing him out
of the corporate entities.
[4] As a matter of law, I am unaware of any Delaware authority
following Wilkes or applying Wilkes outside of the context of a close
corporation. Moreover, DeMichiel, as a 50% stockholder of Drummond, was entitled to dissolve the corporation either pursuant to 8
Del. C. §275 or §226. In effect, that is what DeMichiel did in
November 1987, although she failed to distribute the company's
assets to its stockholders. Viewed from this perspective, I conclude
that DeMichiel had no obligation to continue Ueltzhoffer as construction superintendent and neither she nor her father acted wrongfully in terminating his employment. Likewise, it was not wrongful
for DeMichiel to form a new corporation and replace Drummond
at the job site. Her fiduciary duties did not require that she continue
in business with Ueltzhoffer.
[5-6] The Ueltzhoffers also claim that they are entitled to an equal
share of the profits of Fox Fire Co. AS noted earlier, I accept
Ueltzhoffer's testimony, confirmed by Ms. Bifferato, that Ueltzhoffer
and DeMichiel were to share the profits of Fox Fire Co. equally.
Defendants argue that there are no profits to share and they presented
expert evidence in support of their contention. Assuming that Fox
Fire Co. is not generating profits today, it does not necessarily follow
that there were no profits distributed in the past. In fact, the evidence
establishes that in 1987 and 1988 DeMichiel received distributions
from Fox Fire Co. Based upon DeMichiel's tax returns, she received
$96,004 from Fox Fire Co. in 1987 and $186,135 in 1988. That
same amount, with interest, is due to the Ueltzhoffers as their share
of the corporate profits. To the extent that Fox Fire Co. does not
_have sufficient corporate assets to pay this amount, DeMichiel must
disgorge 50 % of the payments she received, together with interest.
She has breached her fiduciary duties by using her control of Fox
Fire Co. to cause payments to be made to herself while excluding
the Ueltzhoffers.
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[7] As they did with Drummond, the Ueltzhoffers seek a money
judgment for the amount of their stock interest in Fox Fire Co. In
Drummond, it is conceded that the company will be dissolved. No
such suggestion has been made by defendants with respect to Fox
Fire Co. DeMichiel owns 60% of the stock of Fox Fire Co. and the
company apparently is still in business. Although the Ueltzhoffers
are entitled to 50% of any profits, I find no basis on which to
conclude that they are entitled to have their shares bought out based
upon the value of the company either in 1987 or today. The Ueltzhoffers are minority stockholders of Fox Fire Co., and, as such, they
have certain rights. However, under the facts as I find them, those
rights do not include the right to be paid for their proportionate
interest in the total assets of the company.
V.
[8] The remaining issue concerns the request for specific performance as to the house that the Ueltzhoffers were building. Defendants
object on several grounds, including the statute of frauds, unclean
hands and Ueltzhoffer's failure to perform his duties as a construction
supervisor. None of these arguments has merit. First, the statute of

frauds does not apply in a case where defendants admit the existence
of the oral agreement. See Wolf v. Crosby, Del. Ch., 377 A.2d 22
(1977). Second, it is not at all clear from the testimony that the
adequacy of Ueltzhoffer's performance as a construction supervisor
has anything to do with the agreement with respect to the construction
of personal homes. Moreover, as noted earlier, I am satisfied that
Ueltzhoffer was terminated because of disagreements between the
parties, but that his performance as a construction supervisor was
entirely competent. Thus, if satisfactory performance was a condition
to the agreement, I conclude that Ueltzhoffer performed the agreement. I also find no basis for the claim of unclean hands. Defendants
suggest that Ueltzhoffer defrauded them by obtaining work on his
house without charge and passing the cost along in the form of
increased charges against the other units in the project. The evidence
does indicate that some framing work was done on Lot 76 without
charge. However, apparently it is not unusual in the construction
industry for tradespeople to do some work for the principals of a
project as a courtesy. Accordingly, I do not find any basis to conclude
that Ueltzhoffer was attempting to defraud DeMichiel or that his
conduct amounted to unclean hands.
[9] Defendants' remaining objection goes to the burden of proof.
They point out that the exact amount Ueltzhoffer would have to
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pay in order to obtain title to Lot 76 has not been determined. As
noted earlier, that amount is readily calculable, since it will be the
difference between the costs absorbed by Drummond for the construction of DeMichiel's home in Rehoboth Beach and the costs
absorbed by Drummond for the purchase of the land and construction
of the home for Ueltzhoffer on Lot 76. Defendants argue that the
accounting that will be required before the dollar amount can be
fixed should preclude specific performance because one of the terms
of the agreement-the price-has not been established. I find otherwise. The agreement between the parties is clear, the contract price
is subject to accurate computation and the Ueltzhoffers are entitled
to enjoy the same benefit, albeit belatedly, that DeMichiel has been
enjoying in the form of a personal residence. The accounting that
defendants speak of should be able to be accomplished in a period
of no more than sixty days without great expense. Indeed, it may
be an appropriate task for a receiver to undertake.
[10-12] The last issue concerns indemnification, costs and attorneys'
fees. Plaintiffs seek indemnification for costs and attorneys' fees

incurred in defending the counterclaims that originally were brought
against them in their capacity as officers and directors of one or
both companies. Defendants argue that, since those counterclaims
were withdrawn, there is no basis for the indemnification claim. I
find nothing in this evidence to show that any additional time or
expense was devoted to the withdrawn counterclaims. Accordingly,
the request for indemnification is denied. With respect to costs, I
find that plaintiffs have prevailed and are entitled to reimbursement
of costs. Attorneys' fees, generally, must be borne by each party.
In this case, I find insufficient basis to modify the general rule.
I request that attorneys for plaintiffs submit a proposed form
of order in accordance with this opinion, on notice.

IN RE VITALINK COMMUNICATIONS CORP.
SHAREHOLDERS LITIGATION
No. 12,085 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
November 8, 1991

A proposed settlement of a class action was submitted to the
court for approval. Several shareholders (the "objectors") objected
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to the approval of this settlement agreement. This action was brought
by plaintiff/shareholders alleging breach of fiduciary duties of the
board with respect to a proposed merger. The suit was based upon
plaintiff's allegations that defendants had failed to gather sufficient
information to inform themselves as to the possibility of eliciting
higher bids for the company.
The court of chancery, per Vice-Chancellor Chandler, held that
while the actions of the Vitalink Board did not constitute a "canvass
of the market," the board had a sufficient body of reliable information
upon which they could judge the adequacy of NSC's bid. Accordingly,
the Vitalink Board satisfied its duty of care by having reliable grounds
upon which to evaluate the adequacy of the offer. The court further
held that the board did not violate its duty of candor because the
potential harm of the disclosure outweighed its potential benefit;
therefore, the board had no duty to disclose certain details. The
court approved the settlement agreement, ruling that it conveyed
some benefit to the shareholders and it was fair. Additionally, the
court awarded $275,000 to plaintiff's attorneys for their fees.
1.

Compromise and Settlement
Pretrial Procedure

C= 1, 4

C-505

Delaware courts favor the voluntary settlement of lawsuits. This
is particularly true in the case of class actions because settlements
promote the interest of judicial economy.
2.

Compromise and Settlement

0--51, 56, 57, 63

To decide whether to approve a settlement agreement, the court
must exercise its own judgment as to the adequacy and fairness of
the proposed settlement. The burden rests upon those proposing the
settlement to persuade the court that it is fair and reasonable in all
circumstances.
3.

Compromise and Settlement
Pretrial Procedure

0:4,

14, 17(1)

C-- 505

In a non-opt out class action, absent class members are not
afforded the option to opt-out of the settlement, so the court must
apply a heightened standard to decide whether to approve the set-
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tlement. The court must seek to protect the interests of these absent
class members.
4.

Compromise and Settlement

C:-55, 56, 57

The court need not consider the merits of the case in applying
this heightened standard. However, the court should consider a
variety of factors including: (1) the probable validity of the claims;
(2) the apparent difficulties in enforcing the claims through the courts;
(3) the collectibility of any judgment recovered; (4) the delay, expense,
and trouble of litigation; (5) the amount of the compromise as
compared with the amount and collectibility of a judgment; and (6)
the views of the parties involved, pro and con.
5.

Corporations

0=307, 310(1), 310(2), 331

Once a board determines to sell the company, its duty of care
changes from a duty to preserve the company to a duty to attain
the highest price reasonably attainable for the stockholders under the
circumstances.
6.

Corporations

C-307, 310(1), 331

The standard to determine if a disinterested board satisfied its
duty of care with respect to a transaction is whether the board is
adequately informed and acting in good faith.
7. Corporations

C=310(1), 310(2), 312(5), 331

Where issues of corporate control are at stake, the board (even
if it is disinterested) must satisfy an enhanced test that requires a
judicial judgment of the reasonableness of the board's actions in the
given circumstances. The test is whether the circumstances gave a
disinterested and well motivated director a basis reasonably to conclude that if the transactions contemplated by the merger agreement
were to close, they would represent the best available alternative for
the corporation and its shareholders.
8.

Corporations

0=,310(1), 314(1)

When a board considers only one offer, they must have had a
body of reliable evidence upon which to judge the adequacy of the
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bid or they must have canvassed the market to determine if it could
have elicited higher bids in order to satisfy the enhanced reasonableness test.
9.

Corporations

C--- 310(1), 312(5)

A "no-shop" clause, a "lockup," and a termination fee do not,
in themselves, prevent a company from canvassing the market.
10.

Corporations

0-310(1), 312(5), 314(1)

The actions of the board did not constitute a canvass of the
market when the board held discussions with two other companies,
contemporaneous with its discussions with the ultimate bidder, that
broke off before reaching valuation issues, thus providing little indication as to the adequacy of the single bid. Such actions do not
constitute an effective probe of the market and did not provide the
board with sufficient information to judge the adequacy of the bid
they accepted.
11.

Corporations

0;- 310(1)

The discounted cash flow method of valuation is a valid method
of assessing the fairness of a proposed transaction. A discounted cash
flow analysis is one means of obtaining reliable information upon
which to judge whether a bid was the best offer reasonably attainable.
12.

Corporations

0

310(1)

The comparable transaction method of valuation may be used
to determine the fairness of a transaction, but if the transactions are
not truly comparable, then this method is inherently unreliable. Using
this method may overvalue a company when it is compared with
companies involved in transactions during more favorable economic
conditions, with growing companies rather than declining companies,
or with companies in periods when financing was readily available.
13.

Corporations

C=310(1)

The comparable company analysis is a valid method of valuation.
The utility of a comparable company approach depends on the
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similarity between the company the court is valuing and the companies used for comparison. The exclusion of noncomparable companies makes this type of valuation analysis more reliable.
14.

Corporations

0

3 10(1)

Where all three methods of valuation (discount cash flow, comparable transaction, and comparable companies) were used as the
primary basis for opining that a proposed transaction was fair, the
overall fairness opinion constituted reliable information upon which
the board partially could judge the adequacy of an offer, notwithstanding the infirmities of one of the methods of valuation.
15.

Corporations

C

310(1), 310(2), 314(1)

Before the board accepted the bid (1) the parties negotiated for
a number of months over the terms and structure of their relationship,
(2) the board rejected two previous offers, (3) the board believed the
offer it accepted was the best offer, (4) the offer represented a 23.5%
premium over the company's trading price, and (5) the board structured a fee arrangement with its financial advisors that created an
incentive for them to conclude the deal at the highest possible price.
All these elements combined to create a body of reliable evidence
upon which the board could judge the adequacy of the bid.
16.

Corporations

0= 310(1)

Materiality exists when the omitted fact would have assumed
actual significance in the deliberations of the reasonable shareholder.
There must be a substantial likelihood that the disclosure of the
omitted fact would have been viewed by the reasonable investor as
having significantly altered the total mix of information available.
17.

Corporations

c-

310(1)

An entity need not disclose a financial advisor's underlying facts
and analyses in every case. In deciding whether a court should
require disclosure of this type of information, a court should weigh
the potential benefits of the disclosure against its potential harms.
To be the subject of a disclosure obligation, information relating to
value must be considered reliable.
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310(1), 314(1)

The potential harm of disclosing valuation techniques, analyses
and limitations was great because it could have misled shareholders
into believing that a higher price was attainable, when, in fact, all
circumstances indicated that a higher price was not attainable. The
potential benefit of disclosure was its role in affirming the board's
decision. Because the potential harm outweighed the minimal benefits, the board was not under a duty to disclose this unreliable
information.
19.

Corporations

0:- 310(1), 314(1)

If the board proves that it has satisfied its duty to get the best
deal reasonably possible for the shareholders, then it is irrelevant
which route, canvassing the market or the body of reliable evidence,
it employs. Accordingly, the board has no obligation to disclose
which method it used to evaluate the fairness of the transaction.
20.

Corporations

C

310(1), 314(1)

Since the extension of the tender offer period provided an enhanced market check and the amendments to the Lockup cancellation
agreement and reimbursement agreement provided certainty that the
total expenses of cancellation would not exceed a certain amount,
the settlement provided some, albeit speculative, value to the shareholders and did not convey only illusory benefits.
21.

Compromise and Settlement

C= 6(1), 6(4)

When the claims asserted are weak, the benefits conferred on
shareholder by a settlement agreement, even though they are speculative, are of sufficient value for the claims covered.
22.

Compromise and Settlement

-=- 6(1), 63

The court may approve a settlement agreement when the record
is sufficiently developed so as to afford the court an adequate basis
upon which to evaluate the fairness of the settlement.
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Compromise and Settlement
Corporations

C

0

55

320(12)

In a class action, a court should award reasonable plaintiff's
attorneys' fees and expenses where the attorneys achieve benefits for
the class. In determining the amount of fee allowances, the court
should consider: (1) the benefits achieved in the action; (2) whether
the fee is contingent; (3) the efforts of counsel; (4) the difficulty of
the litigation; and (5) the standing and ability of counsel involved.
24.

Compromise and Settlement
Corporations

0-

C---55, 63

320(12)

In a class action settlement that does not create a settlement
fund, there is a three-pronged test the court must apply to evaluate
the propriety of a fee request. The court must ask: (1) whether the
claims were meritorious when the plaintiff filed them; (2) whether
the settlement creates a benefit to the corporation; and (3) whether
plaintiff's litigation was causally related to the benefits. When plaintiffs attorneys meet all three prongs, they are entitled to attorneys'
fees.
25.

Attorney and Client

0= 146

Compromise and Settlement
Corporations

0-55

0=320(12)

The contingent nature of a fee agreement demands a higher fee
for the work performed.
Joseph Rosenthal, Esquire, of Rosenthal, Monhait & Gross, P.A.,
Wilmington, Delaware; and Abbey & Ellis, New York, New York,
for plaintiff.
Steven J. Rothschild, Esquire, Randolph K. Herndon, Esquire, and
Robert A. Glen, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for defendants NSC and Vitalink.
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Bruce M. Stargatt, Esquire, and Bruce L. Silverstein, Esquire, of
Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; and
Boris Feldman, Esquire, of Wilson, Sonsini, Goodrich & Rosati,
Palo Alto, California, for defendant Leslie Denend.
Gregory P. Williams, Esquire, J. Michael Christopher, Esquire, and
Helen M. Richards, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for objectors.
CHANDLER, Vice-Chancellor

Plaintiff, John P. McCarthy Profit Sharing Plan, was a shareholder of Vitalink Communications Corporation ("Vitalink"). On
May 9, 1991, plaintiff, alleging breaches of fiduciary duties and the
aiding and abetting of the breaches, instituted a class action suit on
behalf of all Vitalink common stockholders who were to have their
equity interests in Vitalink eliminated because of its merger with
Network Systems Corporation ("NSC"). The defendants in this case
are Vitalink, Leslie Denend, who was Chief Executive Officer, President and Director of the Vitalink Board of Directors (the "Board")
and NSC.
Plaintiff and defendants filed a Stipulation and Agreement of
Compromise, Settlement and Release (the "Settlement Agreement")
with this Court on July 16, 1991. On July 18, I entered an Order
(i) certifying a class of Vitalink's shareholders for the purpose of the
settlement and (ii) approving the Notice of Pendency of Class Action,
Class Action Determination, Proposed Settlement, Settlement Hearing and Right to Appear (the "Notice"). Pursuant to the Order,
the parties mailed the Notice to the members of the class on July 29,
1991.
On September 6, 1991, Charles L. Grimes, John D. Burton,
Reed Rubin, Louise I. G. Ireland, Renate Winston (as custodian
for Hella Winston), William P. Wood, Jr., Louisa W. Ruby, Charles
Kelly, Gadfly Foundation, Inc., Fidelity Bank (as custodian for
Gordon W. Chaplin and as custodian for Susan C. Steinberg) (collectively, the "Objectors") filed an objection and a memorandum
in opposition to the proposed settlement. On September 16, I held
a hearing to determine whether I should approve the Settlement
Agreement. This is my decision as to whether I approve the Settlement Agreement.
Part I of this Opinion gives a brief factual history. Part II
delineates the class action approval standard. Part III discusses the
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probable validity of the claims. Part IV weighs the value of the
claims against the value of the settlement. Part V discusses plaintiff's
request for lawyers' fees and expenses. Finally, Part VI states my
conclusions.
I. FACTUAL HISTORY
Vitalink was a corporation duly organized under Delaware law
with its principal offices located in Fremont, California. Vitalink was
a high-technology company that designed, manufactured, marketed
and supported data communications products known as wide area
bridges. Vitalink experienced tremendous growth in the late 1980s.
By the end of 1989, Vitalink controlled approximately 70 percent
of the market and had developed dose relationships with many of
its 1500 customers.
In early 1990, Vitalink's competitive outlook began to deteriorate. Routers, rather than bridges, became the more desirable interconnect product for many of Vitalink's customers. Vitalink's stock
"tumbled from $17 in mid-February to $11 [per share] by the end
of the month." (Def. Exh. 15 at N200316.)
In February 1990, the Board engaged Kidder, Peabbdy & Co.,
Inc. ("Kidder") to assist in exploring Vitalink's financial and strategic alternatives to the industry's changes. By late April, Kidder
had prepared a draft Offering Memorandum that Vitalink would
have delivered to any party interested in purchasing it, if it had
been finalized. In April 1990, Vitalink instructed Kidder to suspend
its efforts related to the exploration of Vitalink's strategic and financial
alternatives.
In late October 1990, the Board hired Leslie G. Denend as its
new Chief Executive Officer and President. An independent executive
search firm had located Denend. Denend had no previous affiliation
or financial interest with Vitalink. The Board instructed Denend to
familiarize himself with Vitalink, explore the company's alternatives
and report his findings.
On December 10, 1990, Denend first met with NSC. NSC is
a corporation that designs, manufactures and services high performance data communications equipment which connects mainframe
computers, minicomputers and workstations. At the conclusion of
this meeting, Denend believed that all business combination discussions with NSC had ended and that NSC would not contact Vitalink
again. (Denend Dep. at 13, 29.)
In mid-January 1991, Vitalink representatives held a phone
conversation with NSC about the possibilities of an original equip-
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ment manufacturer ("OEM") relationship. (Denend Dep. at 29.)
The proposed relationship would attempt to maximize the value of
NSC's router technology and Vitalink's distribution network.
In late January or early February 1991, Vitalink began to hold
discussions with another company ("A Co."). (Denend Dep. at 34,
39.) Following this meeting with A Co., Denend held another meeting
with NSC. (Denend Dep. at 30.) The topic of this meeting was
NSC technology that possibly could be used in an OEM relationship.
At the conclusion of this meeting, Denend believed that NSC would
not make a proposal for the acquisition of or a business combination
with Vitalink. (Denend Dep. at 35, 36.)
On February 12, 1991, Vitalink held a board meeting. At this
meeting, the Board considered the possibility of executing change in
control employment agreements (the "Control Agreements") with
its key employees. (Denend Exh. 4 at V0004172.) Also, Denend
summarized his view of Vitalink's business alternatives. (Id.)
After this board meeting, Vitalink representatives also held discussions with another company ("B Co."). In all, Vitalink held two
meetings and a phone conversation with B Co. Ultimately, B Co.
decided that the pursuit of a business combination with Vitalink was
not in its best interests because of its goal to pursue an initial public
offering. (Denend Dep. at 20.) B Co. revealed its decision to Vitalink
by March 25, 1991. (Valdez Dep. at 64-65.)
On March 5, 1991, Denend signed his Control Agreement.
(Denend Exh. 3.) On March 15, 1991, Vitalink met with NSC again.
It was at this meeting that Vitalink and NSC decided that an OEM
relationship would not be the best way to exploit their respective
strengths. (Valdez Dep. at 56; Altman Dep. at 13; Def. Exh. 16 at
VA0003517.) Also during March, Vitalink rehired Kidder to explore
its strategic alternatives.
In this same time frame (i.e., early spring 1991), Vitalink
continued to discuss a possible business combination with A Co.
Ultimately, A Co. desired to have a three-way combination with A
Co., Vitalink and a third party ("C Co."). Denend believed that
such a transaction would take about eight to twelve months to
consummate. (Denend Dep. at 21.)
During March and April 1991, Vitalink continued its discussions
with NSC. The parties focused their attention on the possibility of
a business combination and its form and structure since they had
decided that an OEM relationship would not be the most valuable
way to structure the relationship between the two entities. (Denend
Dep. at 52-53, 58-59, 62.) At the April 9, 1991 Vitalink board
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meeting, the Board considered the possibility of a business combination with NSC and its probable advantages and disadvantages.
(Def. Exh. 24 at VA004212.)
Between April 9 and April 23, Kidder conducted its due diligence as to a possible VitalinkfNSC business combination. On
April 23, 1991, the Vitalink Board held a meeting where it determined that it was not realistic to expect another bidder to surface
given the outcome of negotiations with A Co., B Co. and C Co.
(Def. Exh. 26 at VA004239.) Thus, the Board requested NSC to
make a concrete bid. (Id. at VA004240.)
Shortly after the Board's April 23 meeting, NSC made its first
bid for Vitalink. The offer was a market offer. That is, it basically
was an offer to purchase Vitalink at its trading price. The bid was
for $7.40 cash and $1 of NSC common stock. Also, NSC conditioned
the offer on Vitalink granting NSC an option to buy 19.9% of
Vitalink's common stock (the "Lockup"), Vitalink agreeing to not
solicit alternative offers (the "No-Shop") and certain Vitalink officers
agreeing to enter into new employment agreements with NSC. At
the April 29, 1991 board meeting, the Vitalink Board rejected the
offer. (Def. Exh. 25 at VA004244.)
On May 1, 1991, NSO made a second offer to buy Vitalink.
NSC increased the consideration offered so as to give a small premium
($.20-$.25 per share). Again, the Board rejected NSC's offer as
inadequate.
On May 1, 1991, NSC made a third offer to buy Vitalink.
Pursuant to this bid, NSC offered to purchase all Vitalink common
stock for $10.50 cash per share. Also, it was subject to the conditions
discussed above as applying to the first offer (i.e., the Lockup, NoShop and employment agreements). On May 5 and 6, the Board
met to consider this third offer. On May 6, 1991, the Board accepted
NSC's offer, recommended it to Vitalink's stockholders and publicly
announced the transaction. The May 6, 1991 dosing trading price
for Vitalink was $8.50 per share. Thus, the $10.50 offer represented
approximately a 23.5% premium over Vitalink's market price.
On May 9, 1991, plaintiff filed this suit with this Court. Pursuant
to the terms of the offer, NSC commenced the tender offer on
May 13. On May 29-30, the parties executed the Settlement Agreement. The purported consideration given to plaintiff and the class
for the execution of the Settlement Agreement was: (1) NSC extended
the tender offer for ten days so that it would not close until June 20,
1991; (2) the parties amended their merger agreement so that Vitalink's reimbursement of NSC's fees and expenses was limited to
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$1.75 million; (3) the parties amended the Lockup so as to limit the
cancellation amount payable to NSC to $2,771,331 (the number of
Lockup shares multiplied by $1 per share); and (4) the parties agreed
to publicly announce the extension of the tender offer and the amendments to their merger agreement and the Lockup.
The tender offer expired on June 20, 1991. At the close of the
tender offer, NSC owned approximately 90.7% of Vitalink. The
parties consummated the merger on July 1 by performing a shortform merger. See 8 Del. C. § 253. On July 11, 1991, NSC mailed
notice to the former stockholders of Vitalink who had not tendered
their shares informing them of the consummation of the merger.
As described above, the parties filed the Settlement Agreement
with the Court on July 16, 1991. On July 18, I entered an Order
certifying a class for the purpose of the settlement and approving
the Notice to the class. Pursuant to the Order, the parties mailed
the Notice to members of the class on July 29. On September 6,
1991, the Objectors filed an objection and a memorandum in opposition to the proposed settlement. Finally, on September 16, I held
a hearing to determine whether I should approve the Settlement
Agreement.
II.

CLASS ACTION SETTLEMENT APPROVAL
STANDARD

[1] As a general matter, Delaware courts have favored the voluntary
settlement of lawsuits. See, e.g., Nottingham Partners v. Dana, Del.
Supr., 564 A.2d 1089, 1102 (1989); Polk v. Good, Del. Supr., 507
A.2d 531, 535 (1986); Rome v. Archer, Del. Supr., 197 A.2d 49, 53
(1964); Braun v. Fleming-Hall Tobacco Co., Del. Supr., 92 A.2d 302,
309-10 (1952). Further, Delaware courts have favored the settlement
of class actions in particular because the settlements promote the
interest of judicial economy. See generally In re MAXXAM Group, Inc.
Stockholders Litig., Del. Ch., C.A. No. 8636, Allen C. (Apr. 16, 1987),
slip op. at 2; Amsellem v. Shopwell, Inc., Del. Ch., C.A. No. 5683,
Hartnett, V.C. (Sept. 6, 1979), slip op. at 5.
[2-3] As far as the standard that I must use in deciding whether
to approve the settlement, this Court consistently has held that:
[a] motion of this sort requires the court to exercise a
judgment of its own as to the fairness and adequacy of the
proposed settlement. Polk v. Good, Del. Supr., 507 A.2d
531 (1986); Rome v. Archer, Del. Supr., 197 A.2d 49 (1964).
In doing so, the court acts on behalf of the absent class
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members and seeks to protect and advance their interests
....

The burden rests upon those proposing the settlement

to persuade the court that it is fair and reasonable in all
of the circumstances.
In re Amsted Indus., Inc. Litig., Del. Ch., Cons. C.A. No. 8224,
Allen, C. (Aug. 24, 1988), slip op. at 3. Accord In re Resorts Int'l
Shareholders Litig., Del. Supr., 570 A.2d 259, 266 (1990); Polk, 507
A.2d at 535; Friedman v. Baxter Travenol Laboratories, Inc., Del. Oh.,
C.A. No. 8209, Jacobs, V.C. (Feb. 18, 1986), slip op. at 6. Indeed,
the status of this suit as a non-(b)(3) class action heightens the
standard even further since this type of class action affords the
members no opportunity to opt out. See In re Amsted Indus., Inc.,
Litig., No. 8224, slip op. at 1.
[4] In exercising its business judgment and applying this heightened
standard, it is not necessary for the Court to decide the merits of
the case. See Barkan v. Amsted Indus., Inc., Del. Supr., 567 A.2d 1279,
1284 (1989); Rome, 197 A.2d at 53; In re Beatrice Cos. Litig., Del.
Ch., C.A. No. 8248, Allen, C. (Apr. 16, 1986), slip op. at 2, aff'd,
Del. Supr., 522 A.2d 865 (1987). However, the Court must consider
a number of factors. These factors include:
(1) The probable validity of the claims, (2) the apparent
difficulties in enforcing the claims through the courts, (3)
the collectibility of any judgment recovered, (4) the delay,
expense, and trouble of litigation, (5) the amount of the
compromise as compared with the amount and collectibility

of a judgment, and (6) the views of the parties involved,
pro and con.
Polk, 507 A.2d at 536. Accord In re First Boston, Inc. Shareholders Litig.,
Del. Ch., C.A. No. 10,338, Allen, C. (June 7, 1990), slip op. at
1; In re MAXXAM Group, Inc. Stockholders Litig., No. 8636, slip op.
at 2. In this case, the parties' primary disputes rest upon factors (2)
and (5): the probable validity of the claims and the amount of the
compromise as compared with the probable amount of a judgment
for the claims.
III.

PROBABLE VALIDITY OF THE CLAIMS

At the outset, I note that the Objectors do not claim that
Vitalink's Board breached its fiduciary duty of loyalty. Further, to
the extent that plaintiff's initial complaint alleged a breach of the
fiduciary duty of loyalty, I firmly believe that any such loyalty claim
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is wholly meritless. I believe that any loyalty claim is meritless because
Vitalink's Board unanimously approved the transaction, because three
of Vitalink's four board members were completely disinterested (and,
therefore, the entire Board is deemed "disinterested," see Aronson v.
Lewis, Del. Supr., 473 A.2d 805, 812 (1984)) and because there is
no evidence that an interested party "controlled" the actions of the
Board. See generally id.; Roberts v. General Instrument Corp., Del. Ch.,
G.A. No. 11,639, Allen, C. (Aug. 13, 1990), slip op. at 17.
A.

Duty of Care

1. Duty and Standard of Review
[5-71 When the Board determined to sell Vitalink, its duty of care
changed from a duty to preserve the company to a duty to attain
the highest price reasonably attainable for Vitalink's stockholders
under the circumstances. See Barkan, 567 A.2d at 1286; Mills Acquisition
Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 1288 (1989);
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506
A.2d 173, 182 (1986). Having determined the duty of the Board, I
must determine the standard I would use at trial to decide whether
the Board fulfilled their duty.
In each instance where the board is not predominantly selfinterested or under the control or dominating influence of
a person with a conflicting interest, the principal judicial
inquiries relate to whether the board was adequately informed and acting in good faith. This court has been pointedly instructed, however, that "where issues of corporate
control are at stake" action of even a disinterested board
must meet an enhanced test before they will qualify for the
deference that courts ordinarily accord to good faith business
judgments. See Mills Acquisition Co. v. Macmillan, Inc., Del.
Supr., 559 A.2d 1261, 1287-88 (1989). This enhanced test
requires a judicial judgment of reasonableness in the circumstances .... In such a setting, the additional level of

inquiry comes to this: whether the circumstances afford a
disinterested and well motivated director a basis reasonably
to conclude that if the transactions contemplated by the
merger agreement close, they will represent the best avail-

able alternative for the corporation and its shareholders.
Roberts, No. 11,639, slip op. at 17-18. Thus, the question boils down
to this: did the Board have a reasonable basis to conclude that the
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NSC offer was the best available alternative to the corporation and
its stockholders?
[8] In this case, the Vitalink Board was considering only one offer
when the members made their decision. Thus, the Board must have
had a body of reliable evidence upon which to judge the adequacy
of the NSC bid or must have canvassed the market to determine if
it could have elicited higher bids in order to satisfy the enhanced
reasonableness test described in Roberts. See Barkan, 567 A.2d at 128687. The Objectors claim that the Vitalink Board neither had canvased the market to determine if it could have elicited higher bids
nor had a sufficient body of reliable evidence to judge the adequacy
of the bid. On the other hand, defendants argue that the Board
canvassed the market and had a sufficient body of reliable evidence.
2.

Canvassing the Market

[9-10] From December 1990 until May 1991, Vitalink held extensive
negotiations with NSC as to entering into some sort of business
relationship or combination with NSC. Besides the NSC negotiations,
the Board also considered whether it should conduct a public auction.
However, the Board, with Kidder's advice, determined that an auction could have disastrous effects on Vitalink's competitive position.
(Rein Dep. at 137-39; Valdez Dep. at 58, 173-74; Valdez Aff. 17.)
The Board followed this advice even though supposedly everyone
knew Vitalink was ready to make a deal. (Rein Dep. at 109.) Further,
the Board considered contacting a number of technologically compatible companies but decided against it for various reasons. (See
Rein Dep. at 109, 187-88; Valdez Dep. at 76.)
As stated earlier, the Board was in actual contact with A Co.,
B Co. and C Co. during the spring of 1991. Ultimately, Vitalink
held two meetings and a phone conversation with B Co. before B
Co. indicated that it was not interested in pursuing further negotiations regarding a business relationship or combination. (Denend
Dep. at 20; Rein Dep. at 120-22.) Also, Vitalink held several discussions with A Co. and C Co. as to having a three-way business
relationship or combination before A Co. and C Co. indicated that
the entire transaction would take up to a year to complete. (Denend
Dep. at 20-21.) The Board decided not to pursue a transaction with
A Co. and C Co. because they believed it would be highly complex
and because they believed A Co. and C Co. had to enter into a
first step transaction before Vitalink could enter the picture and,
until that happened, further negotiations were meaningless. (Rein
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Dep. at 111-18.) Kidder advised Vitalink that it was doubtful that
any other company would have an interest in pursuing a business
combination transaction with Vitalink given its poor competitive
position. (Valdez Aff. 22; Def. Exh. 29 at VA004257-58.)
The Objectors argue and I agree that defendants' and plaintiffs
briefs contain a lot of smoke and little fire. That is, defendants and
plaintiff focus on the Board's considering contacting many companies.
However, when the smoke clears, the Board actually held discussions
only with three entities in the context of two alternative transactions
(i.e., a transaction with B Co. and a three-way transaction witl A
Co. and C Co.). Further, I am disappointed with defendants' attempts to imply that the Board actually contacted more than these
three companies when the record does not support such assertions.'
The Objectors also argue that the No-Shop clause, the Lockup
and the termination fee prevented Vitalink from being capable of
canvassing the market. Defendants argue, and I agree, that these
provisions do not, in themselves, prevent a company from canvassing
the market. See generally In re Fort Howard Corp. Shareholders Litig.,
Del. Ch., C.A. No. 9991, Allen, C. (Aug. 8, 1988), slip op. at 32
(where court held a lockup option and a window shopping clause
did not prevent a market check), appeal denied, Del. Supr., 547 A.2d
633 (1988). The No-Shop agreement was subject to a fiduciary out
clause whereby the Board could shop the company so as to comply
with, among other things, their Revlon duties (i.e., duty to get the
highest price reasonably attainable for shareholders). Also, the Lockup
did not constitute a real impediment to an offer by a third party.
(See Valdez Dep. at 137.) Finally, the parties ultimately agreed to
limit the termination fee to $2,771,331. This amount represented $1
per share for each of the Lockup option shares. If this amount is
spread across 100% of Vitalink's shares, it represents $. 199 per share
or a little less than 1.9% of the value of the transaction. I do not
believe this possible payment prevented a canvass of the market. See
generally Roberts, No. 11,639, slip op. at 21 (where the Court held
that a 2% breakup fee was limited); Braunschweiger v. American Home
1. For example, on page 35 of defendants' brief, defendants assert that
Vitalink met with D Co. and refer to their brief at page 14. On page 14 in discussing
Vitalink's relationship with D Co., defendants' brief refers to Rein's deposition at
143 and defendants' exhibit 24 at 4213. Both references only state that the Board
considered contacting D Co. I see no authority in the record to support defendants'

assertion that Vitalink held discussions with D Co. and the effort to create the
impression of such discussions based on nonexistent authority is troubling to me.
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Shield Corp., Del. Oh., C.A. No. 10,755, Allen, C. (Oct. 26, 1989),
slip op. at 19 (where the Court held that a $.25 per share cancellation
fee was not onerous).
Ultimately, in determining whether the Board canvassed the
market, I have considered a number of factors. First, Vitalink held
discussions with three companies besides NSC in the context of two
transactions alternative to the NSC transaction. Although these discussions gave an indication as to the extent of the market's interest
with Vitalink at any price, the discussions gave little indication as
to the adequacy of the NSO bid because negotiations with these
companies broke off before the parties ever discussed valuation issues.
(Denend Dep. at 26-27.) Second, the discussions were somewhat
contemporaneous with the NSC agreement. That is, the discussions
with these three companies concluded by mid-March 1991 and were
sufficiently close to the May agreement so that the timing of the
discussions, in itself, did not jeopardize whatever information the
discussions provided as to the adequacy of the NSC bid. Third, the
Lockup option, the No-Shop clause and termination fees did not
prevent, in themselves, a canvass of the market. Finally, forty-five

days passed between the public announcement of the transaction and
the closing of the tender offer. In this period, no bidder came forward.
The goal of the canvassing requirement is to ensure that a board
has adequately informed itself as to whether it is getting the best
deal reasonably possible for the shareholders. After considering the
factors enumerated earlier, I am persuaded that the actions of the
Board were not an effective probe of the market and did not provide
the Board sufficient information to judge the adequacy of the NSC
bid. The Board's actual contacts with other companies only indicated
that some members of the market were unable or unwilling to enter
into a transaction with Vitalink at any price. Further, I refuse to
rely principally upon the market test as constituting a canvass of the
market for two reasons. First, I refuse to rely on it because the term
canvass connotes greater action by the Board than an implicit market
test. Second, I refuse to rely principally on the implicit market test
as constituting a canvass of the market because of my heavy reliance
on this factor in deciding that the Board had a sufficient body of
reliable evidence to judge the adequacy of the NSC bid. That is, if
I also rely on it here, it will be difficult to distinguish between the
two tests. Thus, I hold that the actions of the Board did not constitute
a canvass of the market.
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Body of Reliable Evidence

With respect to the issue whether the Board had a sufficient
body of reliable evidence upon which to judge the adequacy of NSC's
bid, the first element the Board relied upon was the Kidder fairness
opinion as to the proposed transaction with NSC. In deciding that
the transaction would be fair to Vitalink, Kidder performed three
types of valuation analyses: a discounted cash flow analysis, a comparable transaction analysis and a comparable company analysis.
[11] The Delaware courts have affirmed the validity of the discounted cash flow method of valuation repeatedly. See Cede & Co.
v. Technicolor, Del. Ch., C.A. No. 7129, Allen, C. (Oct. 19, 1990),
slip op. at 17; Neal v. Alabama By-Products Corp., Del. Ch., C.A. No.
8282, Chandler, V.C. (Aug. 1, 1990), slip op. at 21, aff'd, Del.
Supr., 588 A.2d 255 (1991).
The DCF model entails three basic components: an estimation of net cash flows that the firm will generate and
when, over some period; a terminal or residual value equal
to the future value, as of the end of the projection period;
and finally a cost of capital with which to discount to a
present value both the projected net cash flows and the

estimated terminal or residual value.
Cede & Co., No. 7129, slip op. at 17-18.
In this case, Kidder's discounted cash flow analysis valued Vitalink between $9.50 and $11.75 per share. In evaluating a discounted
cash flow analysis, the quality of the projections relied upon is central
to the reliability of the underlying methodology. See Harris v. RapidAmerican Corp., Del. Ch., C.A. No. 6462, Chandler, V.0. (Oct. 2,
1990), slip op. at 15. In preparing their analysis, Kidder relied upon
information that was overly optimistic: the projected revenue growth
was dependent on new product development that was no longer on
schedule. (See Objectors' Exh. B at 6.)
The Objectors attack Kidder's discounted cash flow analysis
because of its reliance on these overly optimistic projections. This
attack is completely meritless. The use of the overly optimistic projections, if anything, overvalues Vitalink. Thus, since NSC's bid
rests within the value range even using the overly optimistic pro-

jections, the use of this methodology is a very strong indication as
to the adequacy of the NSC bid.
The Objectors also attack Kidder's discounted cash flow analysis
by contending that Kidder manipulated the discount rate and the
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terminal multiple it used. That is, Kidder used a 14% discount rate
and terminal multiples of 10, 12 and 14 in its April 1990 analysis.
In its June 1990 analysis, Kidder again used a 14% discount rate
and terminal multiples of 14. (Valdez Dep. Exh. 2 at KP001884.)
However, Kidder used terminal multiples ranging from 3-6 and
discount rates from 18-22% in its May 1991 analysis. (Valdez Dep.
Exh. 10 at KP000048.)
The Objectors take issue not so much with the correctness of
these numbers but with the failure of the Board to question Kidder's
changes. The defendants and plaintiff contend, and I agree, that the
changes Kidder made were appropriate. Vitalink was a very different
company in May 1991 than it was in February and April 1990. "In
February of 1990 the company was growing, the company still had
market share, which would be termed significant. In March 1991
the company's revenues were declined. The company's market share
within the broader context of the industry was also declining."
(Valdez Dep. at 19-20.) Vitalink was a much riskier company in
May 1991 than in February and April 1990. (Id.) Thus, Kidder's
adjustments to account for these differences were appropriate.
The failure of Vitalink's Board to question Kidder regarding
the changes is irrelevant. At this juncture, the issue only is whether
the Board had reliable information upon which to judge whether the
NSC bid was the best offer reasonably attainable. The failure to
inquire as to why Kidder made the adjustments makes no difference
because, in fact, the adjustments were appropriate and the discounted
cash flow analysis constituted reliable information. Further, in all
likelihood, the Board thought, as I do, that the reason for the changes
was obvious: the severe downturn in Vitalink's prospects.
[12] The second valuation method Kidder used in determining the
fairness of the transaction was the comparable transaction method.
This method identifies transactions comparable with the one at hand
and adjusts the value of those transactions to account for the differences between the companies in the prior transactions and the
companies in the pending transaction.
In this case, Kidder's comparable transactions analysis valued
Vitalink between $12.27 and $21.02 per share. However, Kidder
.downplayed the reliability of this methodology because it relied on
transactions from the late 1980s where values were high and financing
was readily available and because it relied on transactions for groving
companies as opposed to companies like Vitalink that were declining.
(Objectors' Exh. B at 6.)
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The differences in the economic condition of the takeover market
between the late 1980s and present are obvious. Thus, reliance on
transactions from that era clearly overvalue the Vitalink transaction.
The question then becomes to what extent did the comparable transactions analysis overvalue the Vitalink transaction. However, Kidder
did not indicate nor did the Board inquire as to the extent of the
method's overvaluation.
The failure of the Board to inquire and of Kidder to determine
the extent of the overvaluation undermines defendants' argument
that the Board had sufficiently reliable information to determine the
adequacy of NSC's bid. The Board or, in its stead, Kidder should
have accounted fully for the bid's seeming inadequacy under this
analysis. Without this inquiry, a cloud of doubt as to the adequacy
of NSC's bid remained on Kidder's analysis. The Board should have
fully accounted for this cloud.
[13] The final valuation method that Kidder used was the comparable company analysis. This Court has affirmed the general validity of this approach repeatedly. See Harris, No. 6462, slip op. at
21. This method first identifies comparable publicly traded companies. See id., slip op. at 19-20. It then calculated the value of the
company to be valued through the application of earnings and other
multiples to the comparable companies and the company to be valued.
See id.
Under the comparable company method, Kidder determined
Vitalink's value to be between $7.14 and $11.49 per share. The
Objectors first attack Kidder's comparable company analysis by pointing out that Salomon Brothers ("Salomon"), NSC's investment
banker, failed to use this method in valuing Vitalink. However, the
mere non-use by Salomon of this method is irrelevant. As noted
earlier, the Delaware courts have affirmed the validity of this approach
repeatedly. The failure of one investment banker to use the methodology, in itself, is not an indication that it was an unreliable
method of valuing the pending transaction.
The Objectors next contend that Kidder's comparable company
valuation is flawed because it excluded four "upper tier" companies
from its analysis and, yet, included the lower than "lower tier"
companies. (See Valdez Exh. 10 at KP000064.) Defendants argue
and I agree that the exclusion of the upper tier companies by Kidder
was appropriate. Obviously, the utility of a comparable company
approach depends on the similarity between the company the court

is valuing and the companies used for comparison. See Neal v. Alabama
By-Products Corp., Del. Ch., C.A. No. 8282, Chandler, V.C. (Aug. 1,
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1990), slip op. at 21 n.6, aff'd, Del. Supr., 588 A.2d 255 (1991);
Citron v. E.I. DuPont de Nenours & Co., Del. Ch., 584 A.2d 490,
510 (1990). The exclusion of noncomparable companies makes this
type of valuation analysis more reliable. In this case, Vitalink dearly
had become a lower tier company. Vitalink's revenues and earnings
were falling quickly in late 1990 and early 1991. Further, despite
Vitalink's strong customer base, its outlook was bleak. (Def. Exh.
17 at KP001708; Rein Dep. at 104.) The exclusion of the upper
tier companies from its analysis made Kidder's analysis more reliable.
The Objectors contend that if Kidder properly excluded upper
tier companies, it also should have excluded companies they allege
to be lower than the lower tier companies. The Objectors argue that
these lower than the lower tier companies were noncomparable with
Vitalink because of the differences in income. (See Objectors' Brief
at 24.) However, income is not the only factor that determines the
comparability of companies. A court can consider many factors in
determining the comparability of companies. Such factors include
product mix, revenue, revenue and earnings growth rates, assets and
geographic markets. The Objectors do not attempt to distinguish
Vitalink from the lower than the lower tier companies. on the basis
of any factor except income. In my opinion, given the Objectors'
ability to cite only differences in income and given Vitalink's bleak
outlook, Kidder's inclusion of all of the lower tier companies and
not the upper tier companies was appropriate.
[14] Kidder used these three valuation methods (i.e., the discounted
cash flow analysis, comparable transactions analysis and comparable
company analysis) as the primary basis for opining that the proposed
transaction with NSC was fair to Vitalink. Despite the infirmities
of its comparable transaction valuation, overall, I believe that Kidder's fairness opinion constituted reliable information upon which
the Board partially could judge the adequacy of NSC's offer.
Besides Kidder's fairness opinion the Board relied on a number
of other factors in deciding that NSC's bid was the best bid available.
Before accepting NSC's third bid, the Board rejected two offers it
thought were inadequate. Additionally, NSC conditioned its offer on
the granting of the Lockup. (Def. Exh. 28 at VA004253; Altman
Dep. at 44.) NSC also conditioned its offer on the execution of the
Control Agreements. (Altman Dep. at 30-32.) Moreover, the Board
believed that NSC's final offer was "about as close to a turnedinside-out-pocket offer [as Vitalink was] going to get." (Rein Dep.
at 186.) Further, the bid represented approximately a 23.5% premium over market price. Also, Kidder's preliminary analysis indi-
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cated that $10 per share represented a good price. (Valdez Dep. at
124-26; Valdez Aff. 21.) Further, Vitalink had constructed Kidder's
fee arrangement so that Kidder would be paid more if a third party
(i.e., not NSC) consummated the merger with Vitalink. Thus, Kid-

der's failure to get such a third party to consummate the merger is,
in itself, an indication that no other bidder would have paid more
than $10.50 per share. Similarly, the final factor upon which the
Board relied in determining the adequacy of NSC's bid was a market
test administered by the circumstances. "[W]hen it is widely known
that some change of control is in the offing and no rival bids are
forthcoming over an extended period of time, that fact is supportive
of the board's decision to proceed." Barkan, 567 A.2d at 1287. In
this case, forty-five days passed between the time the parties first
publicly announced the transaction (May 6, 1991) and the closing
of the tender offer (June 20, 1991) without even an inquiry from
an interested acquiror. (Valdez Aff. 34.)
The Objectors contend that the Board's reliance on this last
factor, the implicit market test, is meritless. They argue that no
potential bidder came forward because of NSC's Lockup and because
of the No-Shop clause. However, Valdez testified that the Lockup
"was not an insurmountable barrier for another alternative buyer
to slip forward." (Valdez Dep. at 137.) Also, the No-Shop clause
was subject to a fiduciary out clause. (Rein Exh. 2 at 10.) I agree
with defendants' arguments that the Lockup option and the No-Shop
clause were, at best, minimal impediments to an implicit market
test.
[15] In making its argument that the Board did not have a sufficient
body of reliable evidence upon which to judge the adequacy of NSC's
bid, the Objectors also argue that the Board breached their duty of
care by failing to determine the inherent value of Vitalink before
accepting the NSC offer. The Objectors contend that this ignorance
resulted in the Board not having an adequate basis to determine
whether NSC's bid was the best offer reasonably possible. See generally
In re Trans World Airlines, Inc. Shareholders Litig., C.A. No. 9844,
Allen, C. (Oct. 21, 1988), slip op. at 11, 18.
In TWA, the special committee basically did not know that its
duty was to attain the best offer reasonably possible. See id., slip op.
at 8-9. Further, to the extent the special committee did know they
had such a duty, they thought its financial advisor would fulfill it.
Id., slip op. at 10. However, the financial advisor believed its duty
was only to address the issue of the offer's fairness. Id. Finally, in
deciding whether the offer was fair, the financial advisor relied on
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a number of valuation techniques that resulted in a broad range of
values ($14.50 to $66.29 per share) without expressing to the committee how it used the different valuation results in concluding that
the offer was fair. Id., slip op. at 11.
The focus of the TWA decision was not so much whether the
special committee knew the company's inherent value per se but
whether the special committee had sufficient information to satisfy
its duty to attain the highest price reasonably possible for the shareholders. I realize that the Vitalink Board did not have perfect information. Nevertheless, I hold that the Vitalink Board had sufficient
information so as to satisfy the concerns of the Court in TWYA.
Further, although the circumstances in which a body of reliable
evidence exists is limited, see Barkan, 567 A.2d at 1287, I hold that
this same information constituted a body of reliable evidence upon
which the Vitalink Board could judge the adequacy of NSC's bid.
This body of information which I hold as sufficient to satisfy
TWA and as constituting a body of reliable evidence consists of a
number of elements. First, the parties negotiated for a number of
months over the terms and structure of their relationship. Second,
the Board rejected two bids before accepting NSC's third offer. Third,
the Board believed that this was NSC's best offer. (Rein Dep. at
186.) Indeed, NSC conditioned its offer on the granting of the
Lockup. (Def. Exh. 28 at VA004253; Altman Dep. at 44.) Also
NSC conditioned its offer on the execution of the Control Agreements.
(Altman Dep. at 30-32.) Fourth, the offer represented approximately
a 23.5% premium over Vitalink's trading price. Fifth, Vitalink
structured Kidder's fee agreement so that it had an incentive for

Vitalink to consummate the transaction at the highest possible price.
(See Def. Exh. 31 at KP000576.) These five elements afforded a
reasonable basis for the Board to conclude that it was getting NSC's
best bid.
In holding that the Board had a reasonable basis to conclude
that NSC's last offer was the best overall offer, I rely on a number
of other factors besides the factors enumerated above. First, Kidder
produced a range of Vitalink's fair values ($7.14 to $21.02 per share).
This range was much more limited than the range presented to the
special committee in TWA. Second, Kidder's preliminary analysis
indicated that a $10 per share price was a good price. (See Valdez
Dep. at 124-27; Valdez Aff. 21.) Third, Kidder opined that the
$10.50 price was fair. Fourth, the Vitalink Board and Kidder believed
no other bidder was interested. Fifth, Vitalink structured its fee
agreement with Kidder so that Kidder had an incentive to have
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Vitalink consummate a sale with a third party. Finally, and most
importantly, no third party even inquired as to making a competing
bid.
Ultimately, I believe that all of these factors combine to allay
the Court's concerns in TWA over whether a board sufficiently knows
its duty and has a sufficient basis to conclude that it has satisfied
its duty. Correspondingly, I find that these factors constituted a body
of reliable evidence such that the Vitalink Board could reasonably
conclude that it was getting the best deal possible for Vitalink's
shareholders. Thus, I conclude that the Vitalink Board satisfied its
duty of care by having reliable grounds upon which to judge the
adequacy of NSC's offer.
B.

Duty of Candor

The Objectors argue that the Board failed to satisfy their duty
of candor under Delaware law and their duty not to make material
misrepresentations in the offering documents under federal law. In

making these assertions, the Objectors first contend that the Offer
to Purchase and the Schedule 14D-9 did not discuss or summarize
Kidder's valuation analysis and its limitations nor did they contain
a summary of the various valuation ranges that Kidder calculated.
The Objectors argue that defendants' subsequent inclusion of such
information in the Notice of Merger was an implicit admission as
to the information's materiality. The Objectors' second contention
is that the Board violated its disclosure duties by failing to inform
the stockholders that they were not soliciting bids from third parties.
Finally, the Objectors take issue with the deletion of the sentence:
"[wie have not been represented to, and did not solicit third party
indications of interest in acquiring all or any part of the Company."

(Objectors' Exh. D at KP000571.) The Objectors argue that the
deletion of this sentence from the Kidder opinion that Vitalink sent
to its shareholders was inappropriate.
Defendants and plaintiff argue that the Objectors' contentions
as to the failure to fully disclose Kidder's opinion are meritless.
Defendants contend that Kidder advised the Board that the range

of fair values produced by the comparable transaction analysis was
overstated. Defendants argue that the analysis was misleading because
it overstated Vitalink's value. Thus, defendants argue it was not
material. Similarly, the Board concluded that Kidder's discounted
cash flow analysis produced an overly optimistic result because Kidder
based its analysis on product development that was behind schedule.
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Defendants argue that the analysis was misleading because it overstated Vitalink's value. Thus, defendants argue it was not material.
Finally, defendants argue that the Board concluded that Kidder's
comparable company analysis produced a result that only confirmed
the Board's and Kidder's opinions and would not have changed the
total mix of information sent to the shareholders had it been disclosed.
Thus, defendants argue, it was not material.
Plaintiff and defendants failed to address the Objectors' second
disclosure argument. However, defendants argue that the Objectors'
third argument regarding the deletion of the sentence in the Kidder
opinion is meritless. Defendants argue that they deleted the sentence
in order to remove any suggestion that Kidder did not concur with
the Board's decision not to pursue offers from third parties while
negotiating with NSC. Defendants argue that the deletion was not
misleading.
[16-17] Before I address the specific arguments, I first must discuss
the disclosure standards. Materiality exists when:
the omitted fact would have assumed actual significance in
the deliberations of the reasonable shareholder. Put another
way there must be a substantial likelihood that the disclosure
of the omitted fact would have been viewed by the reasonable investor as having significantly altered the total mix
of information available.
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944 (1985)
(quoting TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976)).
An entity need not disclose a financial advisor's underlying facts and
analyses in every case. See In re Dataproducts Corp. ShareholdersLitig.,
Del. Ch., C.A. No. 11,164, Jacobs, V.C. (Aug. 22, 1991), slip op.
at 16-17. In deciding whether a court should require disclosure of
this type of information, a court should weigh the potential benefits
of the disclosure against its potential harm. See Weinberger v. Rio
Grande Indus., Inc., Del. Ch., 519 A.2d 116, 126-27 (1986). Further,
"[t]o be the subject of a disclosure obligation, information relating
to value must be considered reliable." Van de Walle v. Unimation,
Inc., Del. Ch., C.A. No. 7046, Jacobs, V.C. (Mar. 6, 1991), slip
op. at 37.
At the outset, I note that I do not agree with the Objectors'
assertion that the subsequent disclosure of the underlying details of
the Kidder opinion in the Notice of Merger acted as an implicit
admission of its materiality. There are many possible reasons why
the disclosure was only included in the later disclosure (e.g., the
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Board may have not believed it was material but was overly cautious
as to what disclosures to make after it had some time to think about
this lawsuit). The Objectors have failed to persuade me that the
subsequent disclosure was made because the Board believed it was
material.
[18] As to the Objectors' arguments regarding defendants' failure
to disclose Kidder's valuation techniques, analyses and limitations,
I agree with defendants that the nondisclosure of Kidder's discounted
cash flow analysis and range of value ($9.50 to $11.75 per share)
was proper. The nondisclosure was proper because the analysis was
not material. The analysis was not material because its potential
benefit was, at best, minimal: to act as a mere affirmance to the
shareholders of the Board's message that this was a very good deal.
However, its potential harm was great. Even if the disclosure included
a sentence explaining why the analysis was overly optimistic, it could
have mislead shareholders into believing that a higher price was
attainable. That is, because the Board did not know the extent of
the overstatement and, therefore, could not have disclosed the extent
of the overstatement, the shareholders could have read the disclosure
and reasonably believed that even if $11.75 was not attainable, a
price higher than $10.50 was reasonably attainable when all of the
circumstances indicated that this was not the case. Since I believe
the potential harm of the disclosure of this analysis outweighs its
potential benefit, the Board did not have to disclose it. See Weinberger,
519 A.2d at 126-29.
I also agree with defendants that disclosure of Kidder's comparable transaction analysis would have been inappropriate. Clearly,
the analysis produced an unreliable range of values ($12.27 to $21.02
per share) because Kidder based its analysis on market conditions
that have changed drastically. Disclosure of this analysis would have
presented an enormous potential for harm to the shareholders. Even
if the disclosure included a sentence why Kidder believed the analysis
produced an inflated range, it could have mislead shareholders into
believing that a higher price was attainable. That is, because the
Board did not know the extent by which the range was inflated and,
therefore, could not have disclosed it, the shareholders could have
read the disclosure and reasonably believed that even if $21.02 per
share was not attainable, a price higher than $10.50 per share was
reasonably attainable when all of the circumstances indicated that
this was not the case. Further, Kidder gave little or no weight to
this analysis in its opinion. (See Valdez Aff.
25.) Thus, it was
proper for the Board to not disclose this analysis. See generally Van
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de Walle, No. 7406, slip op. at 37 (where court held that unreliable
information cannot be the object of a disclosure obligation); In re
Genentech, Inc. Shareholders Litig., Del. Ch., C.A. No. 11,377, Chandler, V.C. (June 6, 1990), slip op. at 19 (where court relied, in
part, on the fact that the investment banker did not give any serious
consideration to certain valuation ranges in determining that the
company did not have to disclose them); Wdnberger, 519 A.2d at
527-30 (where court held that the potential benefits of a disclosure
must be weighed against its potential harm and where court relied,
in part, on the fact that the investment banker gave little or no
weight to a valuation analysis in determining that it was unreliable
and did not have to be disclosed).
I also agree with defendants' claim that the disclosure of the
comparable company range of fair value ($7.14 to $11.49 per share)
was not necessary. I am not persuaded that disclosure of this analysis
would have changed the total mix of information received by the
shareholders. Also, it is necessary to draw a line somewhere or else
disclosures will become so voluminous that they no longer serve their
purpose. See TCG Sec., Inc. v. Southern Union Co., Del. Oh., C.A.
No. 11,282, Chandler, V.C. (Jan. 31, 1990), slip op. at 18. Thus,
I hold that the comparable company analysis falls outside of this line
of materiality.
[19] As to the Objectors' second disclosure argument that the Board
should have disclosed that it did not canvass the market, I hold that
this disclosure was not necessary. The reason for the canvassing
requirement is to ensure that a board is getting the best deal possible
for the shareholders. See Barkan, 567 A.2d at 1287. However, a court
can also be so ensured when a board has a reliable body of evidence
with which to evaluate the fairness of a transaction. See id. I have
held earlier that, even though the Vitalink Board did not canvass
the market, the Board did have such a body of reliable evidence.
Thus, the Board has proven that it has satisfied its duty to get the
best deal reasonably possible for the shareholders. It is irrelevant by
which route (i.e., the canvass route or the body of reliable evidence
route) the Board proved that it satisfied its duty. Therefore, I hold
that the Board's non-canvassing was immaterial and did not have
to be disclosed.
As to the Objectors' third contention that the deletion of the
sentence from the Kidder opinion sent to shareholders was inappropriate, I agree with defendants that the deletion was not improper.
The deletion helps to remove any suggestion that Kidder did not
agree with the Board's decision not to pursue third party offers.
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Further, the edited version of the opinion does not suggest or imply
in any way that Kidder was requested to solicit third party offers.
Thus, the deletion of the sentence was not misleading and, therefore,
not improper.
C. Aiding and Abetting Claims Against NSC
Plaintiffs original complaint included claims against NSC for
aiding and abetting the alleged wrongdoings of the Vitalink Board.
The Objectors do not contend nor is there any evidence that these
claims are meritorious.
IV. WEIGHING THE VALUE OF THE SETTLEMENT
AGREEMENT AGAINST THE VALUE OF THE CLAIMS
[20] The second major facet of the parties' arguments deals with
the value of the Settlement Agreement as compared to the value of
the claims. The Settlement Agreement between plaintiff and defendants called for: (1) NSC to extend the tender offer for ten days
until June 20, 1991; (2) NSC and defendants to amend the cancellation agreement under the Lockup so as to limit the cancellation
amount payable to NSC to $2,771,331 ($1 per share for each Lockup
share); (3) NSC and defendants to amend the merger agreement so
as to limit Vitalink's reimbursement of NSC fees and expenses to
$1,750,000; and (4) NSC and defendants to publicly announce the

agreements stated in (1)-(3).
The Objectors argue that the purported benefits conveyed by
the Settlement Agreement are wholly illusory. They argue that the
extension of the tender offer conveyed no benefit because there was
no expectation that a third party offer would arise and because the

Lockup option and the No-Shop acted as a severe impediment to
such offers. They also argue that the amendments to the Lockup
option and termination agreements were illusory because the Lockup
and the No-Shop acted as a severe impediment to the amendments
ever becoming operative. Further, assuming that the Lockup and
No-Shop did not act as an impediment to third party offers, the
Objectors argue that the amendments to the cancellation amount
payable and reimbursement agreement were illusory because any
potential third party offer would have come forward already and
made his bid. Also, the limitations on these amendments, they argue,
were illusory in themselves because the parties did not know whether
they would be exceeded if they became payable.
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The extension acted to enhance Vitalink's market check and to
add to the Board's body of reliable evidence that this was the best
deal reasonably attainable for the shareholders. As discussed earlier,
the Lockup option and No-Shop acted as no real impediment to
third party offers. Thus, the extension of the tender offer provided
some benefit to Vitalink's shareholders.
As far as the amendments to the cancellation agreement and
reimbursement agreement, the Lockup and No-Shop acted as no
real impediment to a third party offer. Thus, the amendments could
have become operative. Further, the amendments were not illusory
because the parties did not expect a third party offer to arise. That
is, just because the parties did not expect a third party offer did not
mean that one could not arise. Finally, just because the parties did
not know whether the limitation amounts would be exceeded does
not mean they could not have been exceeded. Indeed, if NSC expended more than $1,750,000 on its expenses and required more
than $2,771,331 for its Lockup cancellation, it would not have been
unusual. Since the extension of the tender offer period provided an
enhanced market check and the amendments to the Lockup cancellation agreement and reimbursement agreement provided certainty
that the total expenses of cancellation would not exceed a certain
amount, the settlement provided some, albeit speculative, value to
Vitalink shareholders and did not convey only illusory benefits.
[21] The Objectors argue that the value of the settlement is minimal
in comparison with the claims asserted and the claims that could be
asserted. As far as the claims that could be asserted, there is no
indication of their merit. As far as the claims asserted, I have found
them to be very weak. Thus, I hold that the benefits conferred by
the settlement, even though they are speculative, are of sufficient
value for the claims covered by the Settlement Agreement.
[22] The Objectors also argue that the record is insufficiently developed to allow me to evaluate the proposed settlement in an informed manner. See generally In re Republic Am. Corp. Litig., Del. Oh.,
C.A. No. 10,112, Allen, C. (June 7, 1990), slip op. at 2 (where
court declined to approve or reject a settlement proposal because the
record contained insufficient information). I disagree with the Objectors. I have found the record to be sufficiently developed so as
to afford a reasonable basis to respond to all of the asserted claims.
Since I hold that there is an adequate basis upon which I am able
to determine whether the Settlement Agreement was fair and since
I have found the Settlement Agreement to be fair and reasonable,
I approve the Settlement Agreement.
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PLAINTIFF'S ATTORNEYS' FEES AND EXPENSES

[23-24] Plaintiff requests me to award $275,000 for its attorneys'
fees and expenses. In a class action, a court should award reasonable
plaintiffs attorneys' fees and expenses where the attorneys achieve

benefits for the class. See Chrysler Corp. v. Dann, Del. Supr., 223 A.2d
384, 386 (1966). In determining the issue of the amount of fee
allowances in stockholder actions, a court should consider: (1) the
benefits achieved in the action; (2) whether the fee is contingent;
(3) the efforts of counsel; (4) the difficulty of the litigation; and (5)
the standing and ability of counsel involved. See, e.g., SugarlandIndus.,
Inc. v. Thomas, Del. Supr., 420 A.2d 142, 142-50 (1980). Specifically,
in evaluating fee requests where the settlement does not create a
settlement fund, a court must apply a three-pronged test in evaluating

the propriety of a fee request: (1) whether the claims were meritorious
when plaintiff filed them; (2) whether the settlement creates a benefit
to the corporation; and (3) whether plaintiff's litigation was causally

related to the benefits. See Allied Artists Pictures Corp. v. Baron, Del.
Supr., 413 A.2d 876, 878-80 (1979).
A claim is meritorious if there is some reasonable hope for its
success when plaintiff filed it. See Chrysler Corp., 223 A.2d at 384.
The litigation is causally related to the benefit if the benefit arises
after plaintiff filed the lawsuit and the defendant corporation is unable
to demonstrate "that the lawsuit did not in any way cause their
action." Allied Artists Pictures Corp., 413 A.2d at 880.
Plaintiff argues and I agree that plaintiffs claims were meritorious when it filed them. Plaintiff reasonably believed that the claim
had a good chance of success because Denend acted as negotiator
for the transaction while also agreeing to work for Vitalink if NSC
acquired it and because the Board had not contacted many other
companies before agreeing to the transaction.
As far as the second factor, the benefits achieved from the
litigation generally constitute the factor given the greatest weight in
determining the fee to be awarded. See In re Anderson Clayton Stockholders' Litig., Del. Ch., G.A. No. 8387, Allen, C. (Apr. 14, 1988),
slip op. at 3. In this case, the settlement called for an extension of
the tender offer for ten days. This extension provided an enhanced
market check. Also, the settlement called for a limitation on the
amount of the reimbursement agreement and the Lockup cancellation
agreement. These limitations gave potential third parties greater
certainty as to how much a successful bid for Vitalink would cost.
Further, the settlement called for the public announcement of these
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agreements. This public announcement further enhanced the market
check afforded by the extension of the tender offer and the limitation
of reimbursement agreement and Lockup termination agreement.
Ultimately, the settlement provided speculative benefits to the class.
Nonetheless, the class benefitted.
As to the third factor, there is a presumption of a causal relationship between the plaintiff's efforts and the benefits. See In re
Beatrice Cos. Liig., No. 8248, slip op. at 18. However, this presumption is not even necessary in this case because all agree that
the benefits from the settlement were a direct result of the litigation.
Since plaintiff's attorneys have met all three prongs, I believe
they are entitled to attorneys' fees. In evaluating the amount of the
fee request, plaintiff relies on the contingent nature of the fee, the
quality of legal services, the standing and ability of counsel and
public policy considerations in arguing that I should award the entire
$275,000.
[25] Plaintiff's attorneys took this case on a contingent basis. In
all fairness, the contingent nature of its fee agreement demands a
higher fee for its work. See Joseph v. Shell Oil Co., Del. Ch., C.A.
No. 7450, Hartnett, V.C. (Apr. 19, 1985), slip op. at 14, ajf'd per
curiam, Selfe v. Joseph, Del. Supr., 501 A.2d 409 (1985).
The Objectors contend that plaintiff's attorneys failed to respond
to some of its questions as to the proposed settlement. (Objectors'
Brief at 39 n.15.) However, I believe that plaintiff's attorneys adequately responded to this claim at the settlement hearing. (See
Squitieri at 75-76.) Thus, there is nothing that can lead me to believe
that plaintiff's attorneys' services were anything but expeditious and
effective.
As to plaintiff's attorneys' standing and ability, I find them to
be in good standing and highly experienced in shareholder class
action suits. "Lastly, I am mindful of the significant institutional
role of class and derivative actions in the enforcement of the fiduciary
duties assumed by corporate officers and directors." In re Anderson
Clayton Stockholders' Litig., No. 8387, slip op. at 13.
After evaluating the contingent nature of the fee, the quality of
legal services, the standing and ability of counsel, and the public
policy considerations, I find $275,000 to be reasonable and award
plaintiff's attorneys this amount.
VI.

CONCLUSION

I find that the shareholders' due care and candor claims carry
very little chance of success at trial. Further, I find that the Settlement
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Agreement conveyed some benefit to the shareholders. Thus, I hold
that the Settlement Agreement is fair and approve it. Finally, I award
$275,000 to plaintiffs attorneys for their fees and expenses.
An Order consistent with this Opinion shall be prepared and
submitted by counsel for the plaintiff and defendants.

