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Rapid argues from Rapid's p/e ratio, from Rapid's unaffected
publicly-traded price and from my subtraction of only the market
value of debt from the valuation calculation that I need not add
anything to my prior determination of value in order that my
determination of Rapid's fair value reflects Rapid's control over
its subsidiaries. Ultimately, I find petitioners' analysis to be thorough and reasonable and Rapid's analysis to be unpersuasive.
Therefore, I find that I must add $22.29 per share to my earlier
fair value determination of $51 per share in order that my fair
value determination reflects Rapid's control over its subsidiaries.
Counsel shall confer and submit a stipulated form of order
implementing this decision.

LITLE v. WATERS
No. 12,155
Court of Chancery of the State of Delaware, New Castle
February 10, 1992
Plaintiff instituted this lawsuit against defendants alleging that
they had committed, and were continuing to commit, various
breaches of fiduciary duties. Plaintiff and one of the defendants,
Waters, jointly formed two corporations, the first a Delaware corporation and the second a New Hampshire Subchapter S corporation. Plaintiff was responsible for the management of both
companies and defendant Waters was responsible for providing the
necessary capital. Subsequently, defendant Waters fired plaintiff as
CEO of both corporations and merged the two corporations while
retaining the Subchapter S status. Although the new corporation
reported earnings, the board had not declared dividends. Therefore,
plaintiff was forced to pay taxes from his own personal funds and
could not use any cash distributions of the corporation. Plaintiff
argued that the failure to issue dividends constituted a breach of
fiduciary duties resulting in actionable oppression. Further, plaintiff
contended that defendants breached a contract by not providing
sufficient funds to cover the payment of taxes. The defendants
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moved to dismiss plaintiffs claims under Delaware Chancery Court
Rules 12(b)(6) and 9(b).
The court of chancery, per Vice-Chancellor Chandler, held
that plaintiffs claim for breach of fiduciary duties and oppression
did state claims for which relief could be granted and thus denied
the defendants' motion to dismiss. However, because the material
terms of the alleged contract were too indefinite to enforce, the
defendants' motion to dismiss the breach of contract claim was
granted.
1. Pretrial Procedure

C=624

A court will not dismiss a complaint for failing to state a claim
for which it can grant relief unless the plaintiff would not be entitled

to relief under any state of facts which could be proven to support
the claim asserted. DEL. CH. CT. R. 12(b)(6).

2.

C:= 624, 687

Pretrial Procedure

In deciding a motion to dismiss under Rule 12(b)(6), all well
pled allegations of the complaint are taken as true, and a court
must construe all inferences in the light most favorable to the
plaintiff. DEL. CH. CT. R. 12(b)(6).
3.

Pretrial Procedure
Pleading

c= 689

0=- 353

A motion to dismiss does not concede pleaded conclusions of
law or fact where there are no allegations of specific facts which
would support such conclusions.

4.

Corporations

DEL. CH.

CT. R. 12(b)(6).

0=- 314(1)

An interested director is one that stands on both sides of a
transaction or expects to derive personal financial benefit from the

transaction in the sense of self-dealing, as opposed to a benefit
which devolves upon the corporation or all stockholders generally;
although a director is not an interested director in every case where
he has a financial interest that differs from stockholders generally.
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Corporations

C314(l), 314(2)

Defendant was an interested director where he was able to ensure
that he would receive a greater share of the cash available for
corporate distributions via loan repayment and put pressure on plaintiff to sell his shares at a discount since the shares were only a
liability to plaintiff.
6.

Corporations

C

314(1)

Even where a majority stockholder exists and is a member of
the board, he does not necessarily control the other board members.
7.

Contracts

0

9(1)

Although vagueness and indefiniteness are matters of degree,
no reasonable person could find that the alleged agreement, which
provided for sufficient funds to cover any taxes the stockholders
would have to pay, contained a sufficient delineation of the material
terms: the agreement had no provision as to how much would be
paid and to whom it would be paid.
8.

Corporations

C

152

The withholding of dividends must be explicable only on the
theory of an oppressive or fraudulent abuse of discretion.
9.

Corporations

C

154

If the plaintiff adequately claims oppression, the court can order
defendant to make dividends to plaintiff as a remedy.
10.

Corporations

C

182.3

Oppression is a violation of the "reasonable expectations" of
the minority, which are constituted by the spoken and unspoken
understandings on which the founders of a venture rely when commencing a venture.
11.

Corporations

C

174, 182.3

A secondary definition of oppressive conduct describes it as
burdensome, harsh and wrongful conduct; a lack of probity and
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fair dealing in the affairs of a company to the prejudice of some
of its members, or a visible departure from the standards of fair
dealing; and is a violation of fair play on which every shareholder
who entrusts his money to a company is entitled to rely.
A. Gilchrist Sparks, III, Esquire, Edmond D. Johnson, Esquire,
and David G. Thunhorst, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for plaintiff.
Anthony W. Clark, Esquire, and Robert A. Glen, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware,
for defendants.
CHANDLER,

Vice-Chancellor

Plaintiff, Thomas J. Litle, instituted this lawsuit against defendants alleging that they had committed, and continue to commit,
various breaches of fiduciary duties. Plaintiff named DMGT Corporation, James L. Waters, and Edward J. Fleming III as defendants.
The defendants have moved to dismiss plaintiff's complaint
pursuant to Chancery Court Rules 12(b)(6) and 9(b). This is my
decision on these motions. Part I of the decision delineates the
factual history of this case. Part II addresses defendants' motion
to dismiss pursuant to Rule 12(b)(6). Part III addresses defendants'
motion to dismiss pursuant to Rule 9(b). Finally, part IV contains
my conclusions.
I.

FACTUAL HISTORY

The pertinent facts, as gleaned from the complaint, demonstrate
that, in 1979, Litle and Waters formed Direct Order Sales Corporation ("DOSCO"), a Delaware corporation which engaged in
the catalog sales and merchandise fulfillment business. In 1983,
Litle and Waters formed Direct Marketing Guaranty Trust Corporation ("old DMGT"), a New Hampshire corporation which
engaged in the credit card processing business for catalog sales
transactions. When the two men formed old DMGT, Waters owned
2/3 of the stock of both companies and Litle owned 1/3.1

1. Currently, Waters owns 64.67 % of DMGT Corporation, an entity formed
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In setting up these companies, the two men purportedly agreed
that Waters would provide the capital and Litle the management
for the two entities. In fact, DOSCO required a substantial infusion
of capital to keep it afloat. Waters provided this capital via loans
from himself and from some of his wholly owned companies. By
contrast, old DMGT performed very well from its outset.
Litle alleges that he and Waters, who were the only stockholders
and who constituted a majority of the Board, decided that old
DMGT would elect to qualify as a Subchapter S corporation under
the Internal Revenue Code. 2 This election meant that the federal
government would not tax the income of the entity on the entity
level, rather, it would pass through the income to its shareholders
in a fashion similar to that of a partnership, notwithstanding whether
or not the entity made cash distributions to its shareholders. Litie
purportedly consented to the Subchapter S corporation election and,
therefore, the pass through of income with its corresponding tax
consequences in reliance on Waters' alleged promise that the company always would make available sufficient funds to the shareholders to cover any taxes incurred as a result of the company's
S-corporation election. Litle does not allege that DMGT's certificate
of incorporation, bylaws, minutes, any other corporate document
or any written document reflects this purported promise.
In September 1985, Waters fired Litle from his positions as
president and CEO of both old DMGT and DOSCO. Subsequently,
Waters merged old DMGT into DOSCO and changed the name
of DOSCO to DMGT Corporation ("DMGT"), one of the defendants in this case.3 Thereafter, Waters used the combined entities' profit to pay down the debt that DOSCO had owed to him.
Since the DOSCO/old DMGT merger, DMGT has done very
well. Indeed, DMGT has reported earnings of approximately
$739,000 in 1987; $909,000 in 1988; $3.8 million in 1989; and
$3.6 million in 1990. Assuming a tax rate of 28% and after sub-

from the merger of DOSCO and old DMGT, and Litle owns 32.337. A third
party, who is not a party to this lawsuit, owns the remaining 37 of DMGT
Corporation.

2. By the time of old DMGT's election, it seems as though DOSCO already
had elected to qualify for S corporation status. (See Complaint 10; Def. Reply
Brief at 4 n.*.)
3. The propriety of this merger is not an issue in this case. Rather, it is
an issue in litigation pending in New Hampshire. Therefore, I do not consider its
propriety.
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tracting $1.075 million of losses passed through to Litle prior to
1985, these earnings have resulted in a tax liability of $560,000 for
Litle, according to plaintiff. However, DMGT has not distributed
anything in the form of dividends to its shareholders. Therefore,
Litle has had to pay, or borrow in order to pay, the taxes out of
his own pocket rather than from cash distributions from the corporation.
According to plaintiff, Waters caused DMGT to not pay dividends in order to make Litle's shares worthless so that Waters could
buy Litle out "on the cheap." (See P1. Brief at 8.) Indeed, plaintiff
alleges, defendants attempted to justify DMGT's hoarding of cash
by requesting professional support from their accountants for the
need to retain cash. However, plaintiff alleges, DMGT's accountants
have failed to come forward with such support.
At all times relevant to this lawsuit, Waters has been the majority
shareholder and Chairman of the Board of DMGT. Also, Fleming
has been the president and a director of DMGT. According to
plaintiff, Fleming has held his lucrative positions with DMGT at the
pleasure of the Board which Waters did, and continue to, dominate.
Besides hoarding DMGT's cash and failing to distribute it to
its shareholders in the form of dividends, plaintiff alleges that DMGT's
Board has issued Stock Appreciation Rights ("SARs") rather than
stock to its key officers so that the no-dividend policy would hurt
only Litle while enriching the SAR holders by reason of Litle's tax
subsidy to DMGT. 4 Plaintiff argues that the issuance of the SARs
purportedly were not the decision of a disinterested board. Indeed,
plaintiff alleges, at all relevant times, Fleming has been the largest
holder of SARs.
II.

THE MOTION TO DISMISS UNDER RULE 12(B)(6)
A.

Standard

[1-3] Under a motion to dismiss pursuant to Chancery Court Rule
12(b)(6), a court will not dismiss the complaint for failing to state

4. The value of SARs is tied to the value of DMGT. They are different
from common stock because they do not require the holders to have DMGT income
passed through to him for tax purposes and they do not entitle the holder to
dividends. The alleged tax subsidy is as follows: DMGT has made a substantial
amount of taxable income. The common stockholders, such as Litle, pay the tax
on this income. However, they do not receive dividends from the company. Therefore, the SAR holders share in the wealth of the entire company, including the
cash distributions that DMGT allegedly should have made, without having to bear
their corresponding portion of the tax liability.
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a claim for which it can grant relief unless the plaintiff would not
be entitled to relief under any state of facts which could be proven
to support the claim asserted. See Glaser v. Norris, Del. Ch., C.A.
No. 9538, Chandler, V.0. (Jan. 6, 1992), slip op. at 7; Weinberger
v. UOP, Inc., Del. Oh., 409 A.2d 1262, 1263 (1979), rev'd on other
grounds, Del. Supr., 457 A.2d 701 (1983) (citing Fish Eng'g Corp. v.
Hutchinson, Del. Supr., 162 A.2d 722, 724 (1960)). In deciding a
motion to dismiss under Rule 12(b)(6), all well plead allegations of
the complaint are taken as true. See Good v. Getty Oil Co., Del. Oh.,
518 A.2d 973, 975 (1986); Delaware State Troopers Lodge v. O'Rourke,
Del. Ch., 403 A.2d 1109, 1110 (1979). Also, a court must construe
all inferences in the light most favorable to plaintiff. See Weinberger,
409 A.2d at 1263; Morgan v. Wells, Del. Oh., 80 A.2d 504, 505
(1951). However, "such a motion does not concede pleaded conclusions of law or fact where there are no allegations of specific facts
which would support such conclusions." Glaser, C.A. No. 9538, slip
op. at 7 (quoting Weinberger, 409 A.2d at 1264).
B.

The Purported Claims
1. Count I

In the complaint, plaintiff alleges that "the Director Defendants
breached their fiduciary duties to the stockholders in that the course
of action embarked upon was designed to and did favor one group
of stockholders to the detriment of another." (Complaint
40.)
Defendants argue that "the declaration and payment of a dividend
rests in the discretion of the corporation's board of directors in the
exercise of its business judgment; that, before the courts will interfere
with the judgment of the board of directors in such matter, fraud
or gross abuse of discretion must be shown." Gabelli & Co. v. Liggett
Group, Inc., Del. Supr., 479 A.2d 276, 280 (1984). Further, defendants argue, the mere existence of funds from which the entity could
pay dividends does not prove fraud or abuse of discretion by a board
in its determination not to declare dividends. See Baron v. Allied Artists
Pictures Corp., Del. Oh., 337 A.2d 653, 659 (1975), appeal dismissed,
Del. Supr., 365 A.2d 136 (1976).
The essence of defendants' argument is that plaintiff's complaint
fails to allege sufficiently that the directors are guilty of fraud or
abuse of discretion in not declaring dividends. Defendant argues that
plaintiff does not allege that any of the individual acts taken by the
Board (e.g., the repayment of loans, the issuance of SARs and the
decision to not declare dividends), in themselves, were somehow
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wrongful. Therefore, defendant contends, the facts alleged in the
complaint do not lead to the conclusion that "the withholding of
dividends is explicable only on the theory of an oppressive or fraudulent abuse of discretion." Eshleman v. Keenan, Del. Ch., 194 A. 40,
43 (1937); accord Gabelli & Co., 479 A.2d at 280.
Plaintiff argues that defendants have incorrectly recast his allegation simply as one to compel the payment of a dividend. The
correct interpretation of the allegations in Count I, plaintiff says, is
that the Board did not declare a dividend as part of a course of
action designed to further their personal financial interests to the
exclusion of and at the expense of Litle's financial interests and
expectations as a stockholder. The alleged personal financial interests
at stake were Waters' desire to buy Litle's shares at a price below
fair market value, Waters' desire to maximize his share of the
corporation's distributions and Fleming's desire, as an owner of a
significant number of SARs, to keep corporate distributions at a
minimum. Plaintiff insists that these actions and interests sufficiently
state a claim that the Board breached their fiduciary duties by favoring
one group of stockholders over another.
Defendants respond by reiterating their argument that the Board's
decision to not declare dividends is not "explicable only on the theory
of an oppressive or fraudulent abuse of discretion." Eshleman, 194
A. at 43. Further, defendants attempt to distinguish Blackwell v.
Nixon, Del. Ch., C.A. No. 9041, Berger, V.C. (Sept. 26, 1991),
from the instant case because that Court's decision to grant relief
to the plaintiff solely relied on the theory that the Board had treated
shareholders differently in terms of providing liquidity. Defendants
argue that Blackwell is distinct from the instant case because, in the
instant case, the Board treated all shareholders the same in their
status as shareholders.
In making their respective arguments, the parties overlook an
important issue. That is, what is the proper standard of judicial
review of the Board's actions? Plaintiff merely states in a footnote
that an entire fairness standard applies. (See P1. Brief at 16 n.11.)
Defendants, by relying on Eshleman and Gabelli & Co., imply that
the business judgment standard applies.
[4] An interested director is one that stands on both sides of a
transaction or expects to derive personal financial benefit from the
transaction in the sense of self-dealing, as opposed to a benefit which

devolves upon the corporation or all stockholders generally. See Aronson
v. Lewis, Del. Supr., 473 A.2d 805, 812 (1984). However, a director
is not an interested director in every case where he has a financial
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interest that differs from stockholders generally. Cinerama, Inc. v.
Technicolor, Inc., Del. Oh., C.A. No. 8358, Allen, C. (June 24, 1991),
memo. op. at 23. The decision as to whether a director is disinterested
depends on whether
the director ...

involved had [a] material financial or other

interest in the transaction different from the shareholders
generally. "Material" in this setting refers to a financial
interest that in the circumstances created a reasonable probability that the independence of the judgment of a reasonable
person in such circumstances could be affected to the detriment of the shareholders generally.
Id. at 26.
[5] Waters served his own personal financial interests in making
his decision to have DMGT not declare dividends. By not making
dividends, he was able to ensure that he would receive a greater
share of the cash available for corporate distributions via loan repayments. Further, the decision enabled him to put pressure on Lile
to sell his shares to him at a discount since the shares are and were
only a liability to Litle (i.e., Litle receives no corporate distributions,
yet, he owes taxes on the company's income). Indeed, the loan
repayments continue to enable Waters to keep the pressure on Litle
to sell the shares at a discount since the loan repayments provide
cash that he can use to pay his DMGT tax liability, while Litle has
to find sources of cash other than distributions from DMGT to pay
his DMGT tax liability. (See Complaint
23, 28, 29, 33 and 34.)
These interests in the dividend decision were more than mere minimal
interests in the transaction. Waters was (and is) putting himself in
a position to acquire a full 1/3 of DMGT stock at a discount.
Therefore, given these facts, I must consider Waters to be an interested director with respect to the Board's decision to not declare
dividends.
As to Fleming, plaintiff implies that two theories support a
conclusion that Fleming is an interested director. First, plaintiff
alleges that Waters controlled and dominated Fleming. (See id.
36
and 38.) Second, plaintiff notes that Fleming was the largest holder
of SARs and that, as such a holder, he stood to gain fmancially
from DMGT not declaring dividends. (See id.
37 and 38.)
[6] Even where a majority stockholder exists and is a member of
the Board, he does not necessarily control the other Board members.
See Chasin v. Gluck, Del. Ch., 282 A.2d 188, 191-92 (1971). Therefore,
a court might not consider other Board members to be "interested"
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if plaintiff provides no facts regarding control beyond an interested
transaction by a majority shareholder. See id. In this case, plaintiff
attempts to show that Waters dominated Fleming by pointing out
that Fleming's lucrative position as an officer in the company as
well as the value of his SARs 5 completely depended on Waters'
support. (Complaint
36 and 38.) If these facts remain unrebutted
at trial, it would require me to consider Fleming to be an interested
director because he could not exercise his judgment independent of
Waters' interests without jeopardizing his substantial financial interest. See In re Radiology Assocs., Inc., Del. Ch., C.A. No. 9001,
Chandler, V.C. (May 16, 1990), slip op. at 21.
Since plaintiffs complaint sufficiently alleges facts which justifies
the applicability of the entire fairness standard and defendant has
not adequately rebutted its applicability, I apply the standard in
deciding this motion. Therefore, the burden shifts to defendants to
demonstrate that the decision to not declare dividends and to repay
the company's debt to Waters was intrinsically fair. See Weinberger,
457 A.2d at 703. At this stage, of course, the complaint's allegations
must be accepted as true. Nor have defendants pointed to any
evidence that the decision was entirely fair. Therefore, plaintiff's
claim continues to be one for which I can grant relief. Defendants'
motion to dismiss Count I is denied.
2. Count II
In Count II of plaintiff's complaint, plaintiff alleges that he
"consented to [DMGT's] Subchapter S election in reliance upon
Waters' promise that DMGT would always make available sufficient
funds to the stockholders to cover any taxes which the stockholders
might be required to pay as a result of DMGT's Subchapter S
status." (Complaint 45.) Defendants argue that the complaint is
unclear whether the two men made the purported agreement to issue
dividends in their positions as stockholders or directors. However,
they contend, the agreement is unenforceable in either case. That
is, if the two men made the agreement as shareholders, they argue,
it is unenforceable since only directors of a Delaware corporation
are authorized to declare dividends unless there is some restriction
in the corporation's certificate of incorporation, see 8 Del. C. § 170(a)

5. The value of the SARs depended on Waters' support because his vote
was necessary to ensure that the company would not distribute dividends, which
non-distribution enhances the value of the SARs. See supra note 4.
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(1991), and since DMGT's certificate of incorporation contains no
such restriction. On the other hand, if the two men made the
agreement as directors, they contend, it is unenforceable because an
agreement to issue dividends would be an improper abdication of
fiduciary duty in the absence of an appropriate charter provision
and would be void as against public policy.
Plaintiff contends that the agreement was not a contract to
declare dividends but, rather, an agreement to make funds available.
Plaintiff argues that they could make the funds available in a manner
appropriate to the needs of the stockholders and the company. For
example, they could have made the payments as salaries, bonuses,
dividends, consulting fees or loan repayments.
[7] Defendant responds that the alleged agreement is too vague and
indefinite to be enforceable as a contract. I agree. Even if I assume
that the parties intended to make a contract, "material provisions
of an agreement can be so indefinite that the agreement will not be
enforced." Hindes v. Wilmington Poetry Soc!y, Del. Oh., 138 A.2d 501,
503 (1958); accord J. Calamari & J. Perillo, Contracr § 2-9, at 53
(3d ed. 1987). The material terms are uncertain where they fail to
provide a reasonable basis for determining the existence of a breach
and for giving the appropriate remedy. See Restatement (Second) of
Contracts § 33(2), at 92 (1981); 1 R. Lord, Williston on Contracts § 4.18,
at 414 (4th ed. 1990). Although vagueness and indefiniteness are
matters of degree, J. Calamari, supra, § 2-9, at 53, no reasonable
person could find that the alleged agreement at issue contains a
sufficient delineation of the material terms: the agreement has no
provisions as to how much will be paid, how it will be paid, when
it will be paid and to whom it will be paid. Therefore, I dismiss
the allegation as failing to state a claim for breach of a contract
right because it is merely conclusory and unsupported by specific
facts that could justify a finding that one of the defendants breached
a contract for which I can grant relief.
Plaintiff also claims that the facts surrounding the alleged agreement give rise to an equitable claim for promissory estoppel. However, promissory estoppel only operates as a substitution for
consideration. See Hazen v. Miller, Del. Oh., C.A. No. 1292-S, Jacobs,
V.0. (Nov. 18, 1991), ltr. op. 7-8 n.3. Therefore, this argument
does not change my decision that I must dismiss the allegation as
failing to state a claim for which I can grant relief.
As far as a claim under quantum meruit, plaintiff does not
allege that he has worked for the company since September 1985
nor does he allege that DMGT owes him money. Therefore, I fird
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that this argument also cannot save the alleged agreement from my
decision to dismiss it under Rule 12(b)(6).
3.

Count III

[8] The final facet of plaintiff's complaint is that "[t]he Director
Defendants' refusal to declare dividends so that Litle would suffer
an oppressive tax burden constitutes a gross and oppressive abuse
of discretion." (Complaint 51.) Defendants basically repeat the
argument they made in response to Count I. That is, "the declaration
and payment of a dividend rests in the discretion of the corporation's
board of directors in the exercise of its business judgment; that,
before the courts will interfere with the judgment of the board of
directors in such matter, fraud or gross abuse of discretion must be
shown." Gabelli & Co., 479 A.2d at 280. Indeed, the withholding
of dividends must be explicable only on the theory of an oppressive
or fraudulent abuse of discretion. See Eshleman, 194 A. at 43. Ultimately, defendants argue, Count III is a conclusory allegation that
does not satisfy this standard for Rule 12(b)(6) purposes.
Plaintiff admits that his claim must allege fraudulent, oppressive
or gross abuse of discretion. 6 (See P1. Brief at 20-21.) However,
plaintiff asserts, Count III includes allegations sufficient to state a
claim for oppression. That is, plaintiff argues that "oppressive conduct is a flexible concept which must be evaluated in the context of
the specific facts of the case." (Id. at 21.) Plaintiff contends that
defendants' continual failure to provide distributions from the corporation so that he can pay his substantial tax liability while the
corporation provides such distributions via loan repayments to the
other stockholder and while the corporation is rich with cash sufficiently alleges oppressive abuse of discretion.
Plaintiff relies on a number of non-Delaware cases to aid his
argument that defendants' conduct constitutes oppression. Defendants
attempt to distinguish these cases because they were actions to liquidate and dissolve the corporations under special state statutes authorizing such relief if the directors were guilty of oppressive conduct.
See Gidwitz v. Lanzit Corrugated.Box Co., Ill. Supr., 170 N.E.2d 131,
133-35 (1960); Gimpel v. Bolstein, N.Y. Supr., 477 N.Y.S.2d 1014,
1017 (1984); Balvik v. Sylvester, N.D. Supr., 411 N.W.2d 383, 384-

6. Since plaintiff makes this admission, I assume that the entire fairness
standard does not apply to this claim.
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85 (1987); White v. Perkins, Va. Supr., 189 S.E.2d 315, 318-19 (1972);
Masinter v. WEBCO Co., W. Va. Supr., 262 S.E.2d 433, 437-38
(1980). Further, defendants argue, even where a court finds oppressive conduct, the finding does not always justify a remedy of
compelling dividends. See White, 189 S.E.2d at 320.
[9] Defendants' argument that the non-Delaware cases are distinguishable because they relate to a statutory dissolution procedure is
unpersuasive. The cases address what constitutes oppressive behavior
to minority shareholders. Since I am not aware of a Delaware case
that has found oppressive behavior, I look to decisions, such as these,
that have found oppression for guidance as to whether I can interpret
defendants' conduct as oppressive abuse of discretion. Further, defendants' contention that even where a court finds oppression it does
not necessarily compel dividends as a remedy is irrelevant. That is,
if I find that plaintiff adequately claims oppression, I can order
defendants to make dividends to plaintiff as a remedy. See Eshleman,
194 A. at 43; accord F. H. O'Neal & R. Thompson, O'Neal's Oppression
of Minority Shareholders § 3.05, at 22 (2d ed. 1991).
[10] A number of courts have found oppression in a minority
shareholder setting. However, one case, Gimpel, attempts to set a
standard for determining the existence of oppression. In Gimpel, the
Court stated that "[t]he most prominent [definition of oppression]
stems from the writings of F. Hodge O'Neal, [which] define 'oppression' as a violation of the 'reasonable expectations' of the minority." Gimpel, 477 N.Y.S.2d at 1018; accord Balvik, 411 N.W.2d
at 388. The reasonable expectations are the spoken and unspoken
understandings on which the founders of a venture rely when commencing a venture. See Gimpel, 477 N.Y.S.2d at 1019.
[11] The Court in Gimpel did not use the reasonable expectations
test because the corporation was 53 years old, the current shareholders
were not the original shareholders and the plaintiff had stolen from
the corporation, thereby breaking all bargains. See id. Therefore, the
Court applied a secondary definition of oppressive conduct 7 in determining whether the majority shareholders were oppressing the
minority shareholder. This definition of oppressive conduct describes
it as "burdensome, harsh and wrongful conduct; a lack of probity
and fair dealing in the affairs of a company to the prejudice of some

7. The Court stated that the second definition of oppressive conduct was
only applicable after it had found that the reasonable expcctations test was inap-

plicable. See Gimpd, 477 N.Y.S.2d at 1020.
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of its members; or a visible departure from the standards of fair
dealing, and a violation of fair play on which every shareholder who
entrusts his money to a company is entitled to rely." Gimpel, 477
N.Y.S.2d at 1018 (citations omitted); accord White, 189 S.E.2d at
320.
In deciding whether the complaint adequately alleges oppression
in this case, I analyze defendants' conduct under both of the definitions of oppression described in Gimpel. First, as far as the applicability of the reasonable expectations test to this dispute, the reasons
for the test's inapplicability in Gimpel are not present here: the oldest
entity involved is only thirteen years old, the original shareholders
are the present shareholders8 and there is no allegation that the
plaintiff has ever stolen from the corporation.
As far as whether plaintiff makes an adequate argument that
defendants violated his reasonable expectations, it is only reasonable
to believe that when Waters and Litle entered into these ventures
that neither expected that the other would use their power so as to
make the stock a liability when the company was making money in
order to effectuate a squeeze out. Plaintiff makes an adequate argument that defendants violated this reasonable expectation. For
example, he alleges that the company was rich with cash and that
the only reason that the company did not make dividends was to
aid Waters to buy Litle out for less than fair value. (See Complaint
50.)
Under the second definition of oppression described in Gimpel,
I also find that plaintiff's allegations are sufficient to state a claim.
A reasonable person could interpret plaintiffs allegations that Waters'
conduct, with the aid of Fleming, in attempting to squeeze Litle out
of the company by failing to pay a dividend since September 1985
when the company seemed to be able to pay dividends was a visible
departure from the standards of fair dealing and fair play.
Ultimately, plaintiff's allegations in Count III set forth a classic
squeeze out situation: the squeezing out of a minority shareholder
by failing to pay dividends. See F. H. O'Neal, supra, § 3.04, at 13.
Indeed, this failure to pay dividends can be especially devastating
in a Subchapter S corporation setting, as this case is, since the
corporation passes its income through to its shareholders even though

8. A disinterested third party holds three percent of DMGT. However, the
three percent differential is not a substantive change in ownership from the original
ownership percentages.
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the corporation has not made any distributions to the shareholders.
See id.
I realize that "[f]ew, if any, cases have involved a set of facts
egregious enough to meet [the fraudulent, oppressive or gross abuse
of discretion] standard." Blackwell, C.A. No. 9041, at 9. However,
at this juncture, I am unable to conclude that plaintiff would not
be able to demonstrate at trial that a court can only interpret
defendants' conduct as a fraudulent, oppressive or gross abuse of
discretion. Therefore, plaintiff's allegations state a claim for which
I can grant relief. Thus, I deny defendants' motion to dismiss Count
III pursuant to Rule 12(b)(6).
III.

THE MOTION TO DISMISS UNDER RULE

9(B)

Under Chancery Court Rule 9(b), averments of fraud must be
stated with particularity. Clearly, Count I of plaintiff's complaint
does not involve a claim for fraud. Also, Count III does not involve
fraud since plaintiff's claim rests on the oppression facet of the
oppressive or fraudulent abuse of discretion standard delineated in
Eshleman. Therefore, I deny defendants' motion to dismiss for failing
to plead fraud with particularity since none of the claims that actually
survive defendants' 12(b)(6) motion attempt to claim fraud.
IV.

CONCLUSION

Counts I and III of plaintiff's complaint state claims for which
I can grant relief. However, Count II does not state a claim for
breach of contract because the alleged contract's material terms are
too indefinite to enforce. Therefore, I deny defendants' motion to
dismiss plaintiff's complaint for failing to state a claim as to Counts
I and III and grant the motion as to Count II. Further, I deny
defendants' motion to dismiss plaintiff's claims for failing to aver
fraud with particularity pursuant to Rule 9(b) because Counts I and
III do not allege fraud.
An Order has been entered in accordance with this Memorandum Opinion.
ORDER
For the reasons set forth in this Court's Memorandum Opinion
entered in this case on this date, it is
ORDERED:
1) Defendants' motion to dismiss Count II of Plaintiff's complaint is GRANTED;
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2) Defendants' motion to dismiss Counts I and III of Plaintiff's
complaint is DENIED.

MARHART, INC. v. CALMAT CO.
No. 11,820
Court of Chancery of the State of Delaware, New Castle
April 22, 1992
Defendants, a corporation, and its directors, sought to dismiss
a complaint alleging fraud and breach of fiduciary duty in connection
with a corporate restructuring. Defendants argued that (1) the breach
of fiduciary duty count should be dismissed for failure to state a
claim; (2) the remaining fraud claim is not within this court's subject
matter jurisdiction; (3) the individual defendants should be dismissed
for lack of personal jurisdiction; and (4) the complaint should be
dismissed as to the class that plaintiff purports to represent because
plaintiff has not satisfied the requirements of Delaware Court of
Chancery Rule 23.
The court of chancery, per Vice-Chancellor Berger, denied defendants' motion to dismiss on all counts. The court held that the
complaint stated a cause of action for breach of the fiduciary duty
of full disclosure and further, that the court's ruling rendered the
remaining grounds for dismissal, lack of subject matter, and personal
jurisdiction, moot. On the remaining grounds, the court held that
the complaint alleged fraud with sufficieit particularity and that the
complaint adequately alleged numerosity to satisfy Chancery Court
Rule 23.
1. Corporations

0:-310(1)

Where a corporate voluntarily discloses information, directors
owe a duty to honestly disclose all material facts when they undertake
to give out statements about the business to stockholders and said
information must be stated truthfully and candidly.
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Corporations

0=310(l)

Delaware directors are fiduciaries and are held to a high standard
of conduct.
3.

Corporations

0:-310(I)

It is a settled principle of law that fiduciaries, who undertake
the responsibility of informing stockholders about corporate affairs,
be required to do so honestly.
4.

Equity

0=C35

The court of chancery has subject matter jurisdiction over a
claim for breach of fiduciary duty.
5.

Courts

C

12(2.2)

A claim for breach of fiduciary duty provides the basis for
personal jurisdiction over non-resident directors pursuant to section
3114. DEL. CODE ANN. tit. 10, § 3114 (1991).
6.

Pleading

C= 354(29)

The failure to plead a fraud claim with particularity constitutes
grounds for dismissal. DEL. CH. CT. R. 9(b).
7. Fraud

C

9

The elements of a claim of fraud are: (1) a false representation
made by defendant, (2) with the intent to induce plaintiff to act or
refrain from acting, (3) justifiable reliance by plaintiff, and (4) damage.
8.

Fraud

0

9

In order to prove fraud at law, plaintiff must also prove that
defendant made the false representations knowingly or with reckless
indifference to the truth whereas, at equity, negligent misrepresentations are actionable.
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0= 43

Allegations, which include direct quotes from press statements
describing business plans that never materialized, and allegations
that plaintiff justifiably relied on the purported statements and suffered damages, are sufficient to allege fraud with particularity in
order to inform the party charged with fraudulent representations of
the nature of the representations relied upon.
10.

Parties

C

35(17)

In determining the validity of the numerosity requirement of
Delaware Court of Chancery Rule 23(a), a court may consider the
geographical diversity of the members of the proposed class and the
size of each claim. DEL. OH. CT. R. 23(a).
11.

Parties

C

35(51)

A class action was designed to achieve efficiency and promote
uniformity of decisions in cases involving parties similarly situated.
William Prickett, Esquire, Michael Hanrahan, Esquire, and Carla
I. Brown, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware for plaintiffs.
R. Franklin Balotti, Esquire, Timothy S. Levenberg, Esquire, Scan
P. McDevitt, Esquire, and Helen M. Richards, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and Juli Marshall, Esquire,
of Latham & Watkins, Los Angeles, California, of counsel, for
defendants CalMat Co., Richard A. Grant, Jr., A. Frederick Gerstell,
Bert A. Getz, Grover R. Heyler, Albert J. Hicks, William T. Huston,
William Jenkins, Oscar T. Lawler, Thomas M. Linden, Thomas
L. Lowe, Stuart T. Peeler, and Harold H. Short.
Edward P. Welch, Esquire, Anthony W. Clark, Esquire, and Cathy
J. Testa, Esquire, of Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware, for defendants Alfred D. Boyer and Robert G.

Sutherland.
BERGER,

Vice-Chancellor
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This is the decision on a motion to dismiss a complaint alleging
fraud and breach of fiduciary duty in connection with a corporate
restructuring. Marhart, Inc. ("Marhart") brought this action individually and on behalf of those who held stock in CalMat Co.
("CalMat") during the period from April 1 to July 19, 1988, and
who opted out of a class settlement in Shields v. Conger, Cal. Super.,
C.A. No. 001,130, Cooperman, J. (May 2, 1990). Defendants argue
that (1) the breach of fiduciary duty count should be dismissed for
failure to state a claim; (2) the remaining fraud claim is not within
this Court's subject matter jurisdiction; (3) the individual defendants
should be dismissed for lack of personal jurisdiction; and (4) the
complaint should be dismissed as to the class that plaintiff purports
to represent because plaintiff has not satisfied the requirements of
Chancery Court Rule 23.
I.
The relevant facts, as alleged in the complaint, may be summarized as follows. CalMat is primarily in the business of producing
aggregates, cement and asphalt, although it also owns and develops
real estate. During 1986 and 1987, Industrial Equity (Pacific) Ltd.
("IEP") acquired 19% of CalMat's outstanding stock. In response
to IEP's acquisition, and in order to defend against a possible
takeover, CalMat's directors adopted a "poison pill" in September
1987 and announced that they were exploring ways to enhance
stockholder value. IEP countered with an announcement that it would
be submitting a proposal for a business combination in the near
future. Following litigation between CalMat and IEP, the two companies entered into a standstill agreement under which IEP agreed
that it would not acquire any additional CalMat stock for three years
except pursuant to an offer by IEP to acquire 100% of the company.
On March 22, 1988, IEP announced that it was prepared to
offer $40 per share for all of CalMat's outstanding stock. At that
price, the value of the entire company would have been approximately
$1.2 billion. CalMat announced in a March 30, 1988, press release
that its board had rejected the IEP offer because the $40 per share
price was inadequate. The press release noted CalMat's continuing
effort to maximize stockholder value afiid was followed by another
press release a few days later in which CalMat announced a restructuring program. The press release stated that CalMat would sell its
real estate division and cement business, worth up to $800 million,
and distribute the after-tax proceeds to the stockholders. The com-
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plaint sets forth the purported purpose of this and related press
reports:
CalMat's purpose in announcing a restructuring that would
include the disposition of $800 million of assets with the
proceeds to be distributed to the stockholders was intended
to convey to the CalMat stockholders and the investing
public that the company intended to effect a transaction
that would be financially superior to the IEP $40 offer.
The prompt sale of $800 million of assets and prompt
distribution of the after-tax cash proceeds directly to the
stockholders was a critical element in convincing the investing public and CalMat's stockholders that the restructuring would be a financially attractive alternative to the
IEP Offer. The announcement of the Restructuring and
Distribution was intended to and did encourage investors
to purchase and hold CalMat stock at prices of $40 per
share or more.
Complaint, 20.
On April 14, 1988, following a meeting between the two companies' representatives, it was reported in the press that IEP had
agreed not to proceed with any proposal for thirty days. Late in
May 1988, IEP announced that it had been engaging in considerable
dialogue with CalMat and that it was interested in a friendly transaction but that CalMat had not shown enthusiasm for a transaction
with IEP. CalMat made no public response to IEP's comments, and
the company made no announcements of any changes in its restructuring plan until a July 20, 1988, press release announcing the
implementation of a restructuring program.
Plaintiff alleges that the transactions announced on July 20,
1988, were designed to allow IEP to dispose of its CalMat stock at
a premium rather than to maximize CalMat stockholder value as
previously reported. The new restructuring program included: (1)
an agreement between IEP and Onoda USA, Inc. ("Onoda"), a
subsidiary of Japan's largest cement manufacturer, pursuant to which
Onoda obtained an option to buy IEP's block of CalMat stock at
$41.75 per share; (2) an agreement between CalMat and Onoda
pursuant to which Onoda obtained an option to put those IEP shares
to CalMat in exchange for $45.20 per share in cash or the stock of
CalMat's cement subsidiary; (3) Onoda's agreement not to acquire
any additional CalMat stock or solicit proxies and to vote in favor
of the CalMat board's nominees and proposals; and (4) the sale of
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a substantial part of CalMat's real estate assets and authorization
to repurchase CalMat's stock through the proceeds from that sale.
The complaint details the aspects of these proposals that differ
from the original restructuring program. For example, the agreement
between CalMat and Onoda is not an agreement of sale of the
CalMat cement business. Rather, if Onoda decides to exercise its
put, CalMat may decide to use stock instead of cash to pay for the
repurchase. The net result is that the amount immediately distributable to CalMat's stockholders under the new restructuring program was approximately one-half of what was originally reported.
This change was not lost on CalMat's investors. CalMat stock had
been trading above $40 per share in early April 1988, and the price
dropped to $30 per share following announcement of the new restructuring program in July 1988.
II.
Since defendants' arguments as to lack of subject matter and
personal jurisdiction both turn upon their contention that the disclosure allegations fail to state a claim for breach of fiduciary duty,
it seems appropriate to begin the analysis with that issue. Defendants
maintain that, absent a transaction requiring stockholder action,
directors of Delaware corporations owe no fiduciary duty of full and
fair disclosure. They read the decisions of our Supreme Court as
limiting the circumstances under which a duty of disclosure arises.
See, e.g., Stroud v. Milliken Enterprises, Inc., Del. Supr., 552 A.2d 476,
480 (1989); Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278,
279 (1977). However, those cases do not involve situations such as
that presented here, where a corporation voluntarily discloses information at a time when no stockholder action is being requested.
Historically, the duty of full and fair disclosure extended to
material information voluntarily provided to stockholders. Pursuant
to 8 Del. C. 5 144 (1953), directors and officers were jointly and
severally liable for damages resulting from their knowing distribution
or publication of materially false written statements about the condition of the corporation. In Hall v. John S. Isaacs & Sons Farms,
Del. Ch., 146 A.2d 602, 609-10 (1958), this Court read the statute
to require that "corporate directors ...

honestly disclose all material

facts when they undertake to give out written statements concerning
the condition or business of their corporation." The statute was
repealed in 1967 as part of a substantial revision of the corporate
code, but the Court has found no legislative history explaining the
decision to delete 9 144.
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The legal rule announced in § 144 seems to have survived the

repeal of the statute. In Kelly v. Bell, Del. Ch., 254 A.2d 62, 71
(1969), aff'd, Del. Supr., 266 A.2d 878 (1970), this Court noted,
"Of course directors owe a duty to honestly disclose all material
facts when they undertake to give out statements about the business
to stockholders." More recently, this Court recognized that, even
where there is no obligation to disclose certain information, if it is
volunteered, the information must be stated truthfully and candidly.
Freedman v. Restaurant Assocs. Indus., Inc., Del. Ch., C.A. No. 9212,
Allen, C. (Sept. 21, 1990), slip op. at 19.
[2-3] In Freedman, the allegedly false disclosure was made in the
context of a management buyout and, thus, presented a situation
where stockholder action was being requested. However, I do not
see that factor as being dispositive. Delaware directors are fiduciaries
and are held to a high standard of conduct. See Guth v. Loft, Inc.,
Del. Supr., 5 A.2d 503, 510 (1939). It is entirely consistent with
this settled principle of law that fiduciaries who undertake the responsibility of informing stockholders about corporate affairs, be
required to do so honestly.'
Based on the foregoing, I am satisfied that the complaint states
a cause of action for breach of the fiduciary duty of full disclosure.
Defendants allegedly issued press releases that misrepresented their
restructuring plans. Those misrepresentations allegedly were knowingly made and material to CalMat's stockholders. In addition,
plaintiff claims to have suffered damages as a result of the disclosures.
If plaintiff is able to prove these facts, it should be entitled to relief.
III.
[4-5] Having held that the complaint states a claim for breach of
fiduciary duty, two of defendants' remaining grounds for dismissal
are moot. Clearly, this Court has subject matter jurisdiction over a
claim for breach of fiduciary duty and such a claim, likewise, provides
the basis for personal jurisdiction over non-resident directors pursuant
to 10 Del. C. § 3114. Thus, only two arguments remain-that the

1. That is not to say that defendant directors in this case were under any
obligation to make the disclosures that they did with respect to the restructuring
plan. Cf Raskin v. Birmingham Steel Corp., Del. Ch., C.A. No. 11,365, Allen, C.
(Dec. 4, 1990).
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fraud claim was not alleged with sufficient particularity and that
plaintiff may not act on behalf of a class. 2
[6-8] The failure to plead a fraud claim with particularity constitutes
grounds for dismissal. Chancery Court Rule 9(b); Mayer v. Adams,
Del. Supr., 174 A.2d 313 (1961). The elements of a claim of fraud
are: (1) a false representation made by defendant; (2) with the intent
to induce plaintiff to act or refrain from acting; (3) justifiable reliance
by plaintiff; and (4) damage. Gaffin v. Teledyne, Del. Oh., C.A. No.
5786, Hartnett, V.C. (Oct. 9, 1987), slip op. at 7-8 ("Gaffin I").
At law, plaintiff must also prove the defendant made the false representation knowingly or with reckless indifference to the truth whereas,
at equity, negligent misrepresentations are actionable. Stephenson v.
Capano Dev., Inc., Del. Supr., 462 A.2d 1069, 1074 (1983).
[9] The complaint alleges that the representations made by defendants regarding future corporate restructuring plans were false. It
provides direct quotes from press statements describing business plans
that never materialized. Plaintiff further alleges that it justifiably
relied on the representations of defendants in forming its decision
whether to buy, sell or hold shares of CalMat stock. Finally, plaintiff
alleges that it suffered damages as a result of the purported misstatements. These allegations include sufficient particularity "to inform the party charged with fraudulent representations of the nature
of the representations relied upon." Miller v. Loft, Inc., Del. Oh.,
153 A. 861, 862 (1931). Accordingly, the motion to dismiss the fraud
claim is denied.
IV.
Finally, defendants argue that plaintiff has not satisfied several
requirements of Chancery Court Rule 23 and, thus, may not maintain
this as a class action. Specifically, defendants contend that the com-

plaint does not adequately allege numerosity or commonality to satisfy
Rule 23(a) and that it does not establish that questions of law or
fact predominate as required by Rule 23(b)(3).
[10] The numerosity requirement of Rule 23(a) is not controlled
by strict numerical guidelines. Rather, the Court may consider a
number of factors, including the geographical diversity of the members of the proposed class and the size of each claim. Zimmerman v.

2. There is no need to discuss the defense of insufficiency of service of
process since the Amended Sheriff's Report establishes that timely and adequate
service was accomplished.
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Home Shopping Network, Inc., Del. Ch., C.A. No. 10,911, Jacobs,
V.C. (Aug. 14, 1990), slip op. at 28-29. Plaintiff alleges that there
are more than twenty-five members of the proposed class. They are
located throughout the United States and, possibly, in foreign countries. Moreover, given the fact that the proposed class members are
stockholders, it is reasonably inferable that not all of them own
sufficient stock to make an individual action economically viable.

These factors are sufficient to meet the numerosity requirement of
Rule 23(a).
As to the commonality requirement, defendants argue that each
of the class members will have to prove individual reliance on separate
representations as well as injury. In addition, defendants suggest that
the common law fraud claim will be governed by the substantive
law of each of the class members' places of residence. Essentially
the same argument was rejected in Gaffin I. See also Gaffin v. Teledyne,
Inc., Del. Ch., C.A. No. 5786, Hartnett, V.C. (Dec. 4, 1990). In
Gaffin I, this Court found that any differences in law or fact were
not material because "it was the general course of conduct complained

of which served to unite the different class members." Gaffin I, C.A.
No. 5786, slip op. at 12. Here, the misrepresentations made to the
putative class members were made through press releases rather than

individual contact between both members and stockholders. Accordingly, there will be common questions of fact as to the accuracy of
the press releases, which I find sufficient to satisfy the commonality
requirement of Rule 23(a).

[11] Pursuant to Rule 23(b)(3), this Court must find that questions
of law or fact common to the class predominate and that proceeding
as a class action is the best available means of litigating the claims.
This requirement was designed to achieve efficiency and promote
uniformity of decisions in cases involving parties similarly situated.
Nottingham Partners v. Dana, Del. Supr., 564 A.2d 1089, 1096 (1989).
I find that these purposes will be promoted through the class action.
Questions as to the truth of the statements made by defendants about
CalMat's restructuring plan undoubtedly will form the focus of the
litigation and will predominate over any questions affecting individual
class members, such as the amount of their damages. As to the
superiority of a class action over other available methods, defendants
have not suggested a superior way of adjudicating this matter and
this Court is aware of none.

Based on the foregoing, I conclude that plaintiffs' class claims
are not subject to dismissal for failure to satisfy the requirements of
Chancery Court Rule 23.
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IT IS SO ORDERED.

MARKS v. MENOUTIS
No. 12,242
Court of Chancery of the State of Delaware, New Castle
February 3, 1992
Plaintiffs were, at one time, the undisputed majority stockholders
of nominal defendant corporation, and held three of the five positions
on its board of directors. Plaintiffs allege that defendants caused the
corporation to issue to themselves, without authorization, options to
purchase additional shares of the corporation. Upon exercising these
options, defendants became the majority stockholders of the corporation and executed a written consent purporting to remove the
plaintiffs from the board and to appoint themselves as the corporation's sole directors. Plaintiffs brought an action pursuant to Delaware Code Annotated, title 8, section 225 to determine who the
lawful directors of the corporation were. Defendants moved to amend
their answer to the action in order to assert a counterclaim.
The court of chancery, per Vice-Chancellor Jacobs, held that
actions under section 225 were intended to be expedited summary
proceedings and, therefore, should be limited to the narrow issues
necessary to decide the dispute. Allowing the proposed counterclaim
would not have resolved or contributed toward the resolution of the
dispute because the counterclaim presented no claim upon which
relief could be granted under section 225. Therefore, the court denied
defendants' motion to add a counterclaim.
1.

Pleading

0

236(1)

Although leave to amend should be freely granted when justice
so requires, that issue always involves the sound exercise of discretion.
2.

Pleading

0-

238(1)

Discretion in granting leave to amend will not be exercised in
the movant's favor if it would result in serious prejudice to the
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opposing party or would broaden the remedy in a particular case
inconsistently with the legislative purpose.
3.

Corporations

C- 283(3)

For a moving party's proposed permissive counterclaim to be
cognizable under section 225, it must present an issue, the determination of which would promote the judicial determination of the
corporation's lawful directors. DEL. CODE ANN. tit. 8, § 225 (1991).
4.

Corporations

C

283(3)

The scope of a section 225 and the remedy that the statute
affords are restricted. DEL. CODE ANN. tit. 8, § 225 (1991).
5.

Corporations

C---

283(3)

The purpose of section 225 is to grant
of the corporate election process in order
from being immobilized by controversies
officers or directors. DEL. CODE ANN. tit.
6.

Corporations

0

a quick method of review
to prevent a corporation
as to who are its proper
8, § 225 (1991).

283(3)

Actions under section 225 are summary proceedings and trials
pursuant to it should be limited to its narrow issues. DEL. CODE
ANN. tit. 8, § 225 (1991).
7.

Corporations

C

283(2)

A shareholder consent for jointly-owned shares is effective only
as to the shareholder's proportionate interest in the jointly-owned
shares.
8.

Corporations

0:, 283(3)

Jurisdiction under section 225 cannot be predicated upon an
.act that may occur in the future. The claim must be one that is
ripe under section 225 when it is made. DEL. CODE ANN. tit. 8, §
225 (1991).

1993]

9.

UNREPORTED CASES

Corporations

c= 283(3)

A court cannot directly order a transaction to be rescinded in
a section 225 proceeding. DEL. CODE ANN. tit. 8, § 225 (1991).
10.

Corporations

0= 283(3)

The purpose of section 225 is to afford an expeditious determination of the corporation's directors and officers. DEL. CODE ANN.
tit. 8, § 225 (1991).
Pamela S.
Greenfield
Greenfield,
Chimicles,

Tikellis, Esquire, and Carolyn D. Mack, Esquire, of
& Chimicles, Wilmington, Delaware; and Richard D.
Esquire, and Mark Rifkind, Esquire, of Greenfield &
Haverford, Pennsylvania, for plaintiffs.

Edward M. McNally, Esquire, of Morris, James, Hitchens & Williams, Wilmington, Delaware, for defendants.
JACOBS,

Vice-Chancellor

This is an action brought pursuant to 8 Del. C. § 225, to
determine who are the lawful directors of Analab, Inc. ("Analab").
Pending is a motion by the defendants James and Angela Menoutis
(the "Menoutises") to amend their answer to assert a counterclaim.
The plaintiffs oppose that motion. For the reasons now set forth,
the motion for leave to add a counterclaim will be denied.
I.
The complaint was filed on August 6, 1991. The plaintiffs were,
until July 1991, the undisputed owners of a majority of the Analab's
outstanding shares, and held three of the five positions on Analab's
board of directors. The defendants are the Menoutises and three of
their relatives and/or associates, and they claim to be Analab's sole
lawful directors.
The complaint alleges that in July 1991, the Menoutises caused
Analab to issue to themselves, without authorization, options to
purchase additional shares of Analab. The Menoutises exercised those
options and thereby increased their stock ownership from 42% to
over 50%. Then, in August 1991, the Menoutises, as claimed majority stockholders of Analab, executed a written consent pursuant
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to 8 Del. C. § 228, purporting to remove the plaintiffs from the
board and to appoint themselves and the other defendants as Analab's
sole directors. In their complaint the plaintiffs claim that their removal
pursuant to that August 1991 written consent action was illegal and
ineffective, because the July 1991 options upon which the consent
was predicated were legally invalid. Plaintiffs therefore ask this Court
to determine, pursuant to section 225, that they are, and continue
to serve as, directors of Analab.
In their answer the defendants take the position that the grant
of the July 1991 options, and the consent action taken pursuant to
their exercise of those options, were proper and valid. They request
the Court to declare that they constitute Analab's sole and lawful
board of directors. Thus, the issue, as framed by the present pleadings, concerns the validity of the Menoutises' written consent action
in August 1991. The resolution of that issue depends, in turn, upon
the validity of the options granted to the Menoutises in July 1991.
On November 6, 1991, three months after'the complaint was
filed, the Menoutises moved for leave to amend their answer to
assert a counterclaim. The proposed counterclaim challenges the
validity of the transaction whereby one of the plaintiffs, Burton Marks
("Marks"), originally became a stockholder of Analab when he
purchased 115,000 shares in 1989. The Menoutises allege that in
that transaction Marks acted as attorney for both Mr. Menoutis and
Analab, and in that capacity, Marks breached his duty to his clients
by (inter alia) (i) failing to advise them of his adverse interest, and
(ii) taking advantage of his fiduciary position by persuading Menoutis
and Analab to allow him to pay a lower price for his shares than
was paid by the other stockholders who had invested in Analab. The
Menoutises claim that as a consequence of that and other conduct,
the issuance of the 115,000 shares to Marks in 1989 was invalid,
and those shares should be declared void and not votable.
If the relief requested in the counterclaim were granted, the
total number of Analab shares entitled to vote would be reduced
from 900,000 to 785,000 shares. As a result, the Menoutises would
become Analab's majority stockholders, irrespective of the validity
of (and without counting) the shares that were issued to them in
July 1991 pursuant to the challenged options.'

1. The Menoutises own 400,000 shares, which would represent 50.9% of
785,000 outstanding voting shares, if Marks' 115,000 shares were found to be
invalid and not votable.
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II.
The plaintiffs oppose the motion to amend on several grounds.
First, they argue that the proposed counterclaim is, in reality, a
wholly independent action whose determination would not resolve
the plaintiffs' section 225 claim. That claim (to repeat) concerns the
validity of the Menoutises' consent action ousting the plaintiffs as
Analab directors and installing the defendants as Analab's sole directors in August 1991. Plaintiffs contend that the 1989 MarksAnalab transaction would only be voidable, as distinguished from
void, and that any declaration of its invalidity could operate only
prospectively. Put differently, the plaintiffs argue that Mr. Marks
would remain a shareholder of the corporation, and remain entitled
to vote his shares, until such time as the Court were to invalidate
the 1989 transaction and the corporation repurchased Marks' shares
at his purchase price. That adjudication could not occur (if at all)
until some time in the future, and would not relate back to the July
and August 1991 date that is pertinent to the primary section 225
claim. Therefore, plaintiffs conclude, to allow the counterclaim will
prejudicially complicate and expand the scope of this litigation, but
will not resolve the dispute framed by the present pleadings.
Next, the plaintiffs contend that the proposed counterclaim
amounts to a poorly disguised claim for rescission that is already
the subject of an independent damage and rescission action brought
by the Menoutises and Analab against Marks and the other plaintiffs.
Plaintiffs urge that the Menoutises' rescission claim could be entertained by the New Jersey Court, but in no case can it be heard by
this Court, which is not empowered to grant rescissory relief in a
section 225 proceeding.
The Menoutises' response is two-fold. They insist that the proposed counterclaim, if upheld, would resolve the dispute currently
before the Court. Their argument goes as follows: If the counterclaim
is upheld, Mr. Marks' 115,000 shares would not be votable, and
the total number of Analab shares entitled to vote would be reduced
from 900,000 to 785,000 shares. Thus, the Menoutises would be
Analab's majority stockholders, even if the shares issued to them
pursuant to the July 1991 options were determined to be invalid.
Accordingly, the counterclaim (if upheld) would effectively moot the
plaintiffs' section 225 claim, because the Menoutises' election of the
defendants as Analab's sole directors would be valid, irrespective of
the merits of the plaintiffs' complaint. That is so (the Menoutises
argue) because (a) the Court's invalidation of Mr. Marks' 115,000
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shares would operate nunc pro tunc (i.e., retroactively to 1989), and
(b) such a ruling would entitle the Menoutises to section 225 relief,
because in November 1991 they executed a second written section
228 consent (independent of the August 1991 consent), voting their
shares (excluding the additional "option" shares acquired in July
1991) once again to install the defendants as Analab's sole directors.
The Menoutises further contend that their New Jersey lawsuit
does not preclude them from seeking relief in this proceeding, because
under section 225 this Court is empowered to determine whether a
"swing" block of shares is entitled to vote in an election of directors.
Moreover (they say), allowing the counterclaim would not delay the

trial or the resolution of the primary section 225 claim that forms
the subject of the complaint.
[1-2] Although leave to amend should be granted freely when justice
so requires, that issue always involves the sound exercise of discretion.
Discretion will not be exercised in the movant's favor if that would
result in serious prejudice to the opposing party, or would broaden
the remedy in a particular case inconsistently with the legislative
purpose. Bokat v. Getty Oil Co., Del. Siupr., 262 A.2d 246, 251-52
(1970); Cede & Co. v. Technicolor, Inc., Del. Supr., 542 A.2d 1182,
1189-90 (1988); Bowl-Mor Co. v. Brunswick Corp., Del. Ch., 297 A.2d
61, 63, appeal dismissed, Del. Supr., 297 A.2d 67 (1972). For the
reasons that follow, I conclude that the proposed counterclaim against
Mr. Marks cannot be considered in this section 225 proceeding, and
that to permit its injection into this case would seriously prejudice
the plaintiffs and be inconsistent with the purpose of the section 225
remedy.
III.

The complaint and proposed counterclaim involve two totally
distinct transactions. Each arises out of different facts and occurred
at a different point in time. The transaction attacked in the complaint
occurred in July and August 1991; the one challenged in the proposed
counterclaim occurred in 1989. Thus, the counterclaim is permissive,
not compulsory. That conclusion is buttressed by the Menoutises'
simultaneous prosecution of the identical underlying claim in their
New Jersey action. See Bossier v. Connell, Del. Ch., C.A. No. 8624,
Hartnett, V.C., ltr. op. at 6-7 (Oct. 7, 1986).
[3-6] The claim alleged in the complaint is cognizable under section
225, because it concerns the validity under Delaware law of the
Menoutises' August 1991 consent action purporting to elect the
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defendants as Analab's sole directors. For the Menoutises' proposed
(permissive) counterclaim to be cognizable under section 225, it
likewise must present an issue the determination of which would
promote the judicial determination of Analab's lawful directors. That
is because the scope of a section 225 action, and the remedy that
statute affords, are restricted. As Vice-Chancellor Hartnett stated in
Bossier:
The purpose of 8 De. C. 9 225 is to grant a quick
method of review of the corporate election process in order
to prevent a corporation from being immobilized by controversies as to who are its proper officers or directors. In
order to preserve an expedited remedy this Court has consistently held that a proceeding brought pursuant to [§ 225]
is a summary proceeding and this Court has consistently
limited trials pursuant to it to narrow issues.
Id., slip op. at 5 (citations omitted).
To allow the proposed counterclaim in the case at bar would
disserve that purpose, because the counterclaim-no matter how it
may be decided-will not resolve, or contribute towards, the resolution of, the dispute framed by the current pleadings. Even if this
Court upheld the counterclaim and validated the November 1991
written consent (purporting again to elect the defendants as Analab's
sole directors), that would not help the Court decide who are Analab's
lawful directors. That is because the counterclaim, in its present
posture, presents no claim upon which relief can be granted under
8 Del. C. § 225.
The only vehicle that makes the Menoutises' counterclaim arguably cognizable under section 225 is the November 1991 written
consent. 2 On its face, however, that consent is legally insufficient to
accomplish the election of the Menoutises' directorial slate, no matter
how the Court rules on the merits of the 1989 transaction upon
which that counterclaim depends.
[7] First, the consent was signed only by Mr. Menoutis; however,
the shares being voted are owned by Mr. and Mrs. Menoutisjoinly.
Therefore, the consent is effective only as to Mr. Menoutis' proportional interest in the jointly-owned shares. Cook v. Pumpely, Del.

2. That consent was not made a part of the counterclaim, but was made
available to the plaintiffs, who appended a copy to one of their briefs. The contents
of that written consent are not disputed.
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Ch., C.A. Nos. 7917 & 7930, Berger, V.C., ltr. op. at 18-20
(Mar. 24, 1985). That interest does not constitute a majority of the
Analab shares entitled to vote (for the sake of argument, 785,000
shares, assuming that the Marks' 115,000 shares are not counted).
Second, even if both Mr. and Mrs. Menoutis had executed the
consent, that action would still be ineffective to elect their director
slate, because the consent purports to vote only 380,000 shares,

which would not represent a majority of 785,000 voting shares.
Because the counterclaim is cognizable only by virtue of the November 1991 consent that in all events would be ineffective to elect
the defendants, the proposed counterclaim is not sufficient to support
3
the relief it seeks under section 225.

[8] Finally, the Menoutises argue that the Court should disregard
these defects and entertain their counterclaim anyway. They say that
if they are found to be the owners of a majority of Analab's shares,
they will execute yet another consent that will be effective to remove
the plaintiffs from, and establish the defendants as, Analab's board
of directors. But jurisdiction under section 225 cannot be predicated
upon an act that may occur in the future. The claim must be one
that is ripe under section 225 at the time it is made. The Menoutises
proposed counterclaim is not ripe. Stroud v. Miliken Enterprises, Inc.,
Del. Supr., 551 A.2d 476, 479-80 (1989), and this Court will not
entertain it.

Moreover, even if both Mr. and Mrs. Menoutis were to execute
a third written consent that was legally effective, it would still be
inappropriate for the Court to entertain the counterclaim. The Menoutises seek a determination that the Marks' shares are not votable
because they were issued pursuant to an invalid transaction. The
plaintiffs contend that such relief cannot be made under section 225
absent a total rescission of the 1989 transaction, which (they contend)

is beyond the Court's power to grant in a section 225 action.
[9] This Court cannot directly order a transaction to be rescinded
in a section 225 proceeding. Thus, to grant the Menoutises' requested
relief, the Court would have to determine that the 1989 transaction
was invalid, and then treat that invalid transaction (fictitiously, for
purposes of section 225) as if it had been rescinded. Only then would

3. That is not to suggest that the counterclaim would not support rescissory
or damage relief, but such relief is not available under § 225. The forum in which
the Menoutises are seeking rescission and damages relief is in their New Jersey
action.
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a sufficient basis exist in equity to rule that Marks' shares cannot
be voted. But, whether that approach would be permissible under
section 225 is not free from doubt. A colorable argument might be
made that it is not permissible. See STAAR Surgical Co. v. Waggoner,
Del. Supr., 588 A.2d 1130 (1991); Bosser v. Connell, supra. I intimate
no view at all on that issue, but observe that that question would
have to be decided in the Menoutises' favor before their counterclaim
would be entertained. Clearly a decision on that question would
require yet another round of briefing and another judicial decision
before the merits of the basic control dispute could be reached. In
my, view, time for such procedural wrangling (if it were to occur)
has run out.
[10] Substantial time has already been devoted to presenting and
determining this motion. The purpose of section 225 is to afford an
expeditious determination of the corporation's directors and officers.
Given these circumstances, I conclude that on this issue the Menoutises have been given their day in court and that no further
procedural delay is warranted. A final hearing will promptly be
scheduled on the claim presented in the complaint. Should the Menoutises decide to bring an independent action challenging the validity
of Mr. Marks' shares, that claim will not be considered in this
proceeding.
For the foregoing reasons, the Menoutises' motion to amend
the answer to add a counterclaim is denied. IT IS SO ORDERED.

IN RE TRI-STAR PICTURES, INC. LITIGATION
No. 9477 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
February 21, 1992
The plaintiffs are former shareholders of Tri-Star Pictures, Inc.
The defendants are the Coca-Cola Company; its wholly owned subsidiary, CPI Film Holdings, Inc.; and certain other directors and
officers of Tri-Star. Plaintiffs brought this individual and class claim
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alleging that the defendants breached their fiduciary duty of candor
by promulgating materially false and/or misleading proxy materials
regarding a transaction whereby Tri-Star acquired the stock and most
of the assets of the Entertainment Section of Coca-Cola. Defendants
moved for summary judgment on the grounds that the plaintiffs'
evidence of damages was insufficient as a matter of law, since damages
are an indispensable element of plaintiffs' cause of action. The
plaintiffs countered that individual harm is not an essential element
of their claim of breach of the fiduciary duty of candor and that
they need only establish a "reasonable hypothesis" upon which they
might recover in order to avoid summary judgment. Finally, the
plaintiffs argued that even if individual harm or damages were an
essential element of their claim, they had adduced sufficient evidence
of such damages to defeat a motion for summary judgment.
The court of chancery, per Vice-Chancellor Jacobs, held that
under the applicable standard for summary judgment, the plaintiffs
had the burden to adduce at least some evidence to support each
element of their claim. The court found that, even assuming the
defendants did breach their fiduciary duty of candor, the plaintiffs
had not adduced any evidence of individual damages to the class
flowing therefrom. The court further held that where compensatory
damages are sought in a claim for breach of the duty of candor,
individual damages to the plaintiff are an essential element of that
cause of action. The court concluded that the plaintiffs had not
suffered any individual, direct economic harm as a result of the
defendants' alleged breach and, therefore, granted the defendants'
motion for summary judgment.
1. Judgment

0

185(5)

Under the applicable summary judgment standard, the plaintiffs
have the burden to adduce at least some evidence to support each
element of their claim.
2. Judgment

C-=185(5)

On a motion for summary judgment, the nonmoving party has
the burden to adduce evidence to establish prima facie each element
of its claim. Thus, if the nonmoving party fails to make such a
showing as to an essential element of its claim, the moving party is
entitled to a judgment dismissing that claim as a matter of law.

19931
3. Judgment
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C

185(6), 185.2(5)

It is well settled that where the opponent of summary judgment
has the burden of proof at trial, he must show specific facts demonstrating a plausible ground for his claim and cannot rely merely
upon allegations in the pleadings or conclusory assertions in affidavits.
4. Judgment

C= 185(2)

While it is correct that in a motion for summary judgment all
factual inferences must be taken against the moving party, those
factual inferences must be supported by some evidence from the
nonmoving party.
5. Judgment

0:- 185(5)

If the party opposing summary judgment cannot adduce any
evidence to support a critical element of its claim as to which it has
the burden of proof, then there is no "reasonable hypothesis" upon
which that party "might" recover.
6. Judgment

C

185(6)

Unverified allegations in the complaint do not suffice as a substitute for evidence to preclude summary judgment nor do assertions
made in briefs as to the probable existence of undemonstrateda evidence that may be adduced later at trial.
7. Judgment

C--- 185(5)

To avoid summary judgment, the plaintiffs must adduce evidence
sufficient to create a triable issue of fact as to each essential element
of their claim.
8.

Corporations
Damages

C--307
0=4

Where a fiduciary has profited from a breach of duty, it is
unnecessary for the plaintiff to show injury resulting from the breach
of fiduciary duty, that is because a monetary recovery could be
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predicated upon a restitutionary theory of "unjust enrichment"
the defendant-fiduciaries.
9.

Corporations

C

to

197

Deprivation of a shareholder's right to cast an informed vote
constitutes an injury for which equity will afford a remedy.
10.

Damages

C-- 163(1)

Actual harm or damage is an essential element of a claim based
upon a violation of a duty to disclose material facts.
11.

Damages

O=15

Money damages are a substitutionary remedy designed to compensate the injured party for actual harm resulting from the legal
violation.
12.

Damages

>

15

The object and purpose of an award of compensatory damages
in a civil case is to impose satisfaction for an injury done.
13.

Corporations
Damages

0

307

O=,163(1)

Where compensatory damages are sought in a claim for breach
of the duty of candor, individual damage to the plaintiffs is an
essential element of that claim.
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