1993]

UNREPORTED CASES

Delaware; and Allen Kezsbom, Esquire, Debra M. Torres, Esquire,
and Abraham Rappaport, Esquire, of Fried, Frank, Harris, Shriver
& Jacobson, New York, New York, for defendants Sony Pictures,
Inc., formerly Tri-Star Pictures, Inc., Victor A. Kaufman, David
A. Matalon, Patrick M. Williamson, Judd A. Weinberg, and Dan
W. Lufkin.
Robert C. Myers, Esquire, and Anthony J. Viola, Esquire, of Dewey
Ballantine, New York, New York, for defendants Michael J. Fuchs,
E. Thayer Bigelow, Jr., and Joseph J. Collins.
Lawrence A. Hammermesh, Esquire, and John E. Abramczyk, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware,
for defendants The Coca-Cola Company, CPI Film Holdings, Inc.,
Ira C. Herbert, and Francis T. Vincent, Jr.
JACOBS,

Vice-Chancellor

The plaintiffs bring this action individually and on behalf of a
class of former shareholders of Tri-Star Pictures, Inc. ("Ti-Star"),
a Delaware corporation. Named as defendants are The Coca-Cola
Company ("Coca-Cola"), and its wholly-owned subsidiary, CPI Film
Holdings, Inc., both Delaware corporations; and certain former directors and offlcers of Tri-Star. As a result of this Court's earlier
Opinion, In re Tri-Star Pictures, Inc. Litig., Del. Ch., C.A. No. 9477
(Consolidated), Jacobs, V.C. (June 14, 1990), only one claim remains
in the case: an individual and class claim alleging breaches of the
defendants' fiduciary duty of candor. The defendants have moved,
pursuant to Chancery Court Rule 56, for an order granting summary
judgment dismissing that claim. This is the Opinion of the Court
on the defendants' motion for summary judgment.
I.
The plaintiffs originally brought this action on December 15,
1987, individually, derivatively, and on behalf of a class of Tri-Star
shareholders, challenging the fairness of a transaction (the "Combination") whereby Tri-Star acquired both the stock and most of
the assets of the Entertainment Business Section of Coca-Cola. In
exchange, Tri-Star issued to Coca-Cola approximately 75 million
shares of Tri-Star common stock. On April 5, 1988, the plaintiffs
amended their complaint to claim that the Combination was a waste
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of corporate assets, and also to challenge the accuracy and completeness of the proxy materials sent in connection with the
December 15, 1987 shareholders' meeting at which the Combination
was approved. The amended complaint also attacked the validity of
certain amendments to Tri-Star's certificate of incorporation which
also were approved at that meeting.
The defendants moved to dismiss the amended complaint on
the ground that the claims were derivative, and that- the plaintiffs
had failed to plead facts excusing them from making a pre-suit
demand on Tri-Star's board of directors. This Court granted that
motion in part: it dismissed the claims challenging the validity of
the certificate amendments, but rejected the defendants' demandrelated arguments and allowed the derivative claims to go fonvard. 1
Siegman v. Tri-Star Pictures, Inc., Del. Ch., C.A. No. 9477, Jacobs,
V.C. (May 5, 1989) (Revised May 30, 1989).
On November 6, 1989, Sony USA, Inc. acquired Tri-Star in
a "cash-out" merger that eliminated the plaintiffs and the other
common shareholders as stockholders of Tri-Star. Again the defendants moved to dismiss the amended complaint, on the ground that
since the plaintiffs were no longer shareholders, they lacked standing
to pursue derivative claims on behalf of Tri-Star. This Court granted
that motion as to all but two counts of the amended complaint.
Those counts charged that the defendants had violated their fiduciary
duty of candor by promulgating materially false and/or misleading
proxy materials in connection with shareholder approval of the Combination. The Court held that those counts stated an individual and
class claim, but "only insofar as [it] is defined as a claim for wrongful
deprivation or loss of the shareholders' right to cast an informed
vote." In re Tri-Star Pictures, Inc. Litig., C.A. No. 9477 (Consolidated),
mem. op. at 19. That claim, for which the plaintiffs seek money
damages, is the sole cause remaining in this case. Id., mem. op. at
19-20.
On November 16, 1990, the defendants propounded interrogatories inquiring into the plaintiffs' evidence of damages and the
factual and legal basis for their money damage claim. On December 17,
1990, plaintiffs filed a response to those interrogatories, wherein they
sought damages of over $25 per share.

1. The Court also dismissed Home Box Office, Inc. as a defendant. On
August 3, 1989, the Siegman action was consolidated with a similar action, Epstein
v. Tri-Star Pictures, Inc., Del. Oh., C.A. No. 9565.

1993]

UNREPORTED CASES

The defendants responded on December 26, 1990, by moving
for summary judgment on the ground that the plaintiffs' theory and
evidence of damages were inadequate as a matter of law, since
damages are an indispensable element of the plaintiffs' cause of
action. 2 On January 7, 1991, two days before oral argument on that
motion, the plaintiffs filed a further response to defendants' interrogatories, wherein they (inter alia) reduced their damage claim from
$25 per share to $4 per share. At the oral argument, the Court
permitted the plaintiffs to take additional discovery, to enable them
to amend their damages interrogatory answers yet again, based upon
anticipated additional evidence. The plaintiffs were directed to submit
their second amended interrogatory answers by March 28, 1991, but
they did not do so until May 5, 1991.
On May 20, 1991, the defendants renewed their motion for
summary judgment. The principal legal question on this motion is
whether actual, individual harm or damage is an essential element
of a claim for compensatory damages based upon an alleged violation
of the duty of candor.
II.
Before reaching that question, this Court must first determine
two threshold issues. First, the plaintiffs argue that even if actual,
individual harm or damage is an essential element of their claim,
they have adduced sufficient evidence of such damage to defeat a
motion for summary judgment. The Court treats this issue in Part
III, infra, of this Opinion. Second, plaintiffs argue that even if their
evidence is insufficient, summary judgment cannot be entered against
them, because under the summary judgment standard that they
contend is applicable, they need only demonstrate a "reasonable
hypothesis" upon which they might recover, which they claim to
have done. The Court addresses the merits of that argument in Part
IV, infra. Because the Court rejects both of these positions, it becomes
necessary to consider the plaintiffs' principal legal contention, which
is that in all events individual harm or damage is not an essential

2. For purposes of this motion only, the defendants accept plaintiffs' allegation
that there was a duty of candor violation. That is, the defendants assume for present
purposes that the alleged misdisclosures or omissions of material facts did, in fact,

occur; and they predicate their motion solely upon the plaintiffs' asserted failure
to prove cognizable damage. Accordingly, in deciding this motion the Court also
assumes (without deciding) that the disclosure allegations are true.
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element of their present claim. The Court addresses that contention

in Part V, infra.
III.

The plaintiffs contend that they have shown sufficient evidence
of individual damage to avoid summary judgment. In support, they
rely upon their Response to Defendants' First Set of Interrogatories
(the "Response"), their Further Response to Defendants' First Set
of Interrogatories (the "Further Response"), and their Second Further Response to Defendants' First Set of Interrogatories (the "Second
Further Response"). I conclude, for reasons which follow, that those
documents are bereft of any probative evidence of individual damage
to the plaintiffs and the class.
In their Further Response plaintiffs attempted to document the
damages they claim to have suffered, by listing certain "factors"
said to be "pertinent" to a determination of damages. Plaintiffs
estimated those damages at $4 per share.3 (Further Response at 5.)
Those factors included: this Court's equitable discretion (id. (a));
the benefit of the Combination to Coca-Cola (id.
(b), (e), (g),
(h)); the culpabiity or wrongful intent of defendants (id.
(c), (d),
(i), (1)); the proposition that plaintiffs might have voted against the
Combination or sought to enjoin it had they been fully informed,
(id.
(f), (g), (k)); and deterrence (id. (in)). Beyond listing these
"factors" abstractly, the Further Response recited no specific evidence of damage to the class, nor did it attempt to support the
derivation of the $4 per share claimed damage figure.
The plaintiffs' Second Further Response did nothing to cure
these deficiencies. 4 Instead, that document merely enumerated the
following requested forms of relief: all remedies that would ensure
that the Class receives the represented benefits of the Combination
to the shareholders (Second Further Response,
A); restitution,
accounting, and disgorgement of the benefits of the Combination to
Coca-Cola (id. B); damages constituting the per share difference
in value between the plaintiffs' interest in Tri-Star before and after

3. Plaintiffs reduced their damage estimate from over $25 per share (the
amount claimed in the Response) to $4 per share (the amount subsequently claimed
in the Further Response).

4. That failure is particularly telling, since the Court permitted the plaintiffs
to take additional discovery, in part, to afford them the opportunity to correct the
deficiencies in their Further Response. (See Jan. 9, 1991, Or. Arg. Tr. at 28.)
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the Combination (id. C); and damages and equitable relief necessary
for deterrence (id. D). Alternatively, the plaintiffs contend that the
Court should fashion a damage remedy that it deems appropriate.
(Pl. Ans. Br. at 15; Or. Arg. Tr. at 31-33.)
The difficulty with these various interrogatory responses is that
the plaintiffs' "factors" (and requested forms of relief) are not probative of the fact or the extent of individual damage suffered by the
plaintiffs or the class. Rather, those responses bear upon (i) claims
of damages to the corporation, which are no longer recoverable in
this action, see In re Tri-Star, C.A. No. 9477, mem. op. at 19-20,
and (ii) claims for punitive damages, which are also no longer
recoverable in this action, see id., and which are not cognizable in
equity. Beals v. Washington Int'l, Inc., Del. Ch., 386 A.2d 1156, 1159
(1978). In addition, the interrogatory responses cite no deposition
testimony, or document, or other competent evidence of individual
damages.
Because the Court has previously dismissed the plaintiffs' derivative claims, the plaintiffs cannot sidestep that ruling by enumerating elements of a derivative recovery and then labeling them as
"factors" to be considered as evidence of the former shareholders'
individual damage claim. Similarly, plaintiffs may not resurrect their
punitive damage claims as "factors" to be considered in determining
the extent or amount of compensatory or nominal damages. Finally, the
failure of the interrogatory responses to disclose the derivation of,
or basis for, plaintiffs' $4 per share damage figure is similarly fundamental. Cf Henne v. Balick, Del. Supr., 146 A.2d 394, 396 (1958)
("The fact that there is some uncertainty as to plaintiff's damage
or the fact that damage is very difficult to measure ...

does not

mean that there need be no proof at all as to plaintiff's [damages].").
I therefore conclude that the plaintiffs, despite having had ample
opportunity, have not adduced evidence of individual damage to the
members of the class flowing from the defendants' assumed breaches
of the fiduciary duty of candor.
IV.
[1] The plaintiffs argue, in the alternative, that even if individual
damage is a critical element of their duty of candor claim, they need
not adduce evidence of such damage to defeat this motion for summary judgment. The reason (plaintiffs say) is that they need only
establish a "reasonable hypothesis" upon which they might recover,
which they claim to have done. The defendants disagree, arguing
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that the plaintiffs' position rests upon an incorrect view of the summary judgment standard. The defendants, in my opinion, are correct:
under the applicable summary judgment standard, the plaintiffs have
the burden to adduce at least some evidence to support each element
of their claim.
[2] The defendants rely importantly upon Celotex Corp. v. Calrett,
477 U.S. 317, 322-23 (1986), which holds that on a motion for
summary judgment the nonmoving party has the burden to adduce
evidence to establish prima facie each element of its claim. Thus, if

the nonmoving party fails to make such a showing as to an essential
element of its claim, the moving party is entitled to a judgment
dismissing that claim as a matter of law. Accord Hammond v. Colt
Indus. Operating Corp., Del. Super., 565 A.2d 558, 560 (1989). (See
Def. Op. Br. at 8-9; Def. Rep. Br. at 4-5.)
Plaintiffs insist that Celotex is not the standard applied in this
Court, as evidenced by three decisions characterizing Celotex as a
"more liberal" or "less stringent" summary judgment rule. See Stroud
v. Grace, Del. Ch., C.A. No. 10,719, Hartnett, V.C., mem. op. at
11-12 (Nov. 1, 1990) (Revised Dec. 11, 1990); Tryon v. Brandywine
School Dist. Bd. of Educ., Del. Ch., C.A. No. 7861, Hartnett, V.C.,
mem. op. at 7 (Apr. 20, 1990); Tomczak v. Morton Thiokol, Inc., Del.
Ch., C.A. No. 7861, Hartnett, V.C., mem. op. at 18 (Apr. 5,
1990). However, those decisions did not involve the summary judgment question posed here, which is whether plaintiffs must come
forward with evidence to support each element of their claim. On
that issue Celotex represents settled law.
[3] It is well settled that where the opponent of summary judgment
has the burden of proof at trial, he must show specific facts demonstrating a plausible ground for his claim, and cannot rely merely
upon allegations in the pleadings or conclusory assertions in affidavits.
See 10A Wright, Miller & Kane, Federal Practice and Procedure: Civil
2d §§ 2727, 2739; 6 Moore's Federal Practice 56.15[3], at 266-69;
StandardAccident Ins. Co. v. Ponsell's Drug Stores, Inc., Del. Supr., 202
A.2d 271, 276 (1964). The Celotex requirement-that plaintiffs must
come forward with at least some evidence to support each element
of their claim-is but a specific application of that general rule and,
as such, is noncontroversial. Moreover, this Court, when interpreting
Chancery Court Rules, accords considerable (albeit nonbinding) weight
to federal court decisions interpreting counterpart Federal Rules of
Civil Procedure (e.g., Rule 56). Cede & Co. v. Technicolor, Inc., Del.
Supr., 542 A.2d 1182, 1191 n.l1 (1988); Moran v. Household Int'l,
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Inc., Del. Oh., 490 A.2d 1059, 1073, aff'd, Del. Supr., 500 A.2d
1346 (1985). Thus, I do not read Stroud, Tyon, and Tomcqzk as
departing from the Celotex summary judgment standard on the point
at issue here.

Plaintiffs have attempted to construct an alternative summary
judgment standard, by weaving together strands from (i) Judah v.
Delaware Trust Co., Del. Supr., 378 A.2d 624, 632 (1977), which
holds that on a motion for summary judgment all factual inferences
must be taken against the moving party, with strands from (ii) Bershad
v. Curtiss-Wright Corp., Del. Supr., 535 A.2d 840, 844 (1987), which
states that summary judgment will be denied if there is any "reasonable hypothesis" upon which the nonmoving party "might" recover. (P1. Ans. Br. at 4-5.) Plaintiffs argue that those two cases
stand for the "correct rule," which is that a party opposing summary
judgment need not adduce evidence to support each element of its
claim, so long as it establishes a "reasonable hypothesis" upon which
it "might" recover. Once that burden is met, so the argument goes,
summary judgment must be denied and proof of damages may await
the trial.
[4-6] Plaintiffs misread the law. While it is correct that all factual
inferences must be taken against the moving party, those factual
inferences must be supported by some evidence from the nonmoving
party. See StandardAccident Ins. Co., 202 A.2d at 276 ("Since plaintiff
has failed to present any proof whatsoever upon this issue, summary
judgment will not be withheld since plaintiff had an affirmative duty
to come forward with some evidence other than a mere assertion in
the brief."). Moreover, if the party opposing summary judgment
cannot adduce any evidence to support a critical element of its claim
as to which it has the burden of proof, then there is no "reasonable
hypothesis" upon which that party "might" recover. See Martin v.
Nealis Motors, Inc., Del. Supr., 247 A.2d 831, 833 (1968) ("Unverified
allegations in the complaint do not suffice as substitute for evidence
to preclude summary judgment; nor do assertions made in briefs as
to the probable existence of undemonstrated evidence that may be
adduced later at trial.").
[7] In short, Celotex makes no new law and breaks no new ground.
Plaintiffs' proposed summary judgment standard would do both. The
correct rule (to repeat) is that to avoid summary judgment, the
plaintiffs must adduce evidence sufficient to create a triable issue of
fact as to each essential element of their claim. As earlier concluded
(see Part III, supra), the plaintiffs have failed to meet that burden.
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V.

That brings me to the principal legal issue on this motion. The
defendants argue that where, as here, compensatory money damages
are the requested remedy for a claimed breach of the fiduciary duty
of candor, actual harm or damage to the individual shareholdermembers of the plaintiff class is an essential element of that claim.
Thus, defendants conclude that to avoid summary judgment the
plaintiffs must adduce some proof of actual harm or damage to
themselves, which (as the Court has already determined) has not
been done.
The plaintiffs ardently oppose that position, insisting that actual,
individual damage is not a required element of their claim. They
contend that this Court has previously ruled in this very case that
a duty of candor violation, if proven, constitutes actionable harm
per se; i.e., automatically results in an individual injury, compensable
in money damages, to each member of the shareholder class. The
plaintiffs contend further that Delaware case precedent establishes
that if stockholders are deprived of their right to cast an informed
vote, they suffer compensable injury as a matter of law. I find the
plaintiffs' position to be without merit.
[8] To clarify the discussion that follows, it is helpful to define at
the outset what precisely is at issue and what is not. The issue is
not whether individual damage is an essential element of a claim
for monetary recovery, however characterized, for a duty of candor
violation. That is not the question because in at least one category
of case, there can be a monetary recovery for a duty of candor
violation even where no actual harm or damage to the complaining
stockholders has occurred. Thus, where a fiduciary has profited from
a breach of duty, it is unnecessary for the plaintiffs to show injury
resulting from the breach of fiduciary duty. That is because a monetary recovery could be predicated upon a restitutionary theory of
"unjust enrichment" to the defendant-fiduciaries, as distinguished

from a theory of compensating the corporation or shareholders for
actual harm or damage caused to them. In such a case, the recovery
would consist of the profit or benefit improperly obtained by the
fiduciary, which would be awarded even if the shareholders (or the
corporation) suffered no damage at all. Lynch v. Vickers Energy Corp.,
Del. Supr., 429 A.2d 497, 503-04 (1981); Brophy v. Cities Serv. Co.,
Del. Ch., 70 A.2d 5, 8 (1949).
However, the plaintiffs here do not seek a restitutionary recovery
against the former directors of Tri-Star, nor could they, since any
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such claim would belong to the corporation. The only restitutionary
recovery that plaintiffs appear to seek is against Coca-Cola. (See
Second Further Response,
B.) However, that recovery is unavailable, because Coca-Cola was not a fiduciary at the time of the
challenged disclosures, and it did not promulgate the proxy statement
that is the focus of the alleged disclosure violations.
Because the nature of the monetary relief sought here is compensatory (as opposed to restitutionary) damages, the narrow issue
is whether individual harm or damage is a required element of the
plaintiffs' duty of candor claim in this case. I conclude that it is.
To begin with, this Court has not already ruled (as plaintiffs
argue) that the disclosure violations complained of "constitutes individual injury to each class member for which this Court will award
compensation." (P1. Ans. Br. at 7.) In my earlier Opinion, In re
Tri-Star Pictures, Inc. Lit., Del. Ch., Cons. C.A. No. 9477, Jacobs,
V.C. (June 14, 1990, I did observe (after dismissing the plaintiffs'
other claims) that:
[t]hat leaves but one alternative: compensatory damages to
the class for being deprived of their right to exercise an
informed vote. That deprivation is the only identifiable
harm that the amended complaint reveals was visited upon
the shareholder class.
There is precedent for awarding monetary damages to
a shareholder class for being deprived of its right to cast
an informed vote on a corporate transaction. Weinberger v.
UOP, Inc., Del. Ch., C.A. No. 5642, Brown, C. (Jan. 30,
1985). However, that decision indicates that where the harm
consists solely of disclosure violations unaccompanied by
any other cognizable financial injury, there is a significant
prospect that the damage recovery will be nominal. Such
was the result in Weinberger, where the Court awarded damages of $1 per share. And where, as here, the underlying
substantive claim is derivative (as contrasted with Weinberger,
which involved a class claim arising out of a "cash out"
merger) the measure and amount of recovery, if any, is
even more problematic.
Accordingly, Count II is an individual and class claim,
but only insofar as it is defined as a claim for wrongful
deprivation or loss of the shareholders' right to cast an
informed vote.
Id., mem. op. at 19.
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With the benefit of 20-20 hindsight, I appreciate that the quoted
language might be read to suggest that if a shareholder has been
deprived of his right to cast an informed vote, that would automatically entitle him to an award of money damages. However, that
was not the Court's intended meaning, nor did I so hold. At that
stage the damages question was not before me. What the Court did
mean to convey was that nominal damages would likely be the most
that plaintiffs could recover in compensatory damages; however, the
plaintiffs would first have to show that they suffered actual, individual
damage as a result of the disclosure violations. With that in mind
the Court said that "the measure and amount of recovery, if any,
is even more problematic [than in Weinberger]." Id. (emphasis added).
Nor do the plaintiffs' other cited authorities hold that stockholders who are denied their right to cast an informed vote thereby
suffer an injury automatically entitling them to a compensatory
damage award. (Pl. Ans. Br. at 7.) To support their position the
plaintiffs point to language in Smith v. Shell Petroleum Co., Del. Oh.,
C.A. No. 8395, Hartnett, V.C., ltr. op. at 1 (Nov. 26, 1990), reh'g
denied, Del. Ch., C.A. No. 8395, Hartnett, V.C. (Jan. 2, 1991);
Gaffin v. Teledyne, Del. Ch., C.A. No. 5786, Hartnett, V.C. (Dec. 4,
1990); and Weinberger v. UOP, Inc., Del. Ch., C.A. No. 7861, Brown,
V.C. (Jan. 30, 1985). 5 Plaintiffs argue that since proof of the violation
also establishes the resulting injury, no independent or additional
evidence of damage is needed. Therefore, summary judgment cannot
be granted if plaintiffs fail to adduce such evidence before trial.

5. In Shell, C.A. No. 8395, ltr. op. at 11, Vice-Chancellor Hartnett stated:
The injury has been proven here with certainty because the shareholders
were deprived of their right to make an informed decision regarding a
corporate transaction because of a disclosure failure. There is therefore
ample precedent for awarding monetary damages to the Class.
In Gaffin, C.A. No. 5786, mem. op. at 50, the same vice-chancellor observed:
There is precedent, however, for awarding monetary damages to a shareholder class where the shareholders suffered an injury because they were

deprived of their right to make an informed decision regarding a corporate
transaction, even without a showing of rescissionary or compensatory

damages with certainty.
And in Weinberger, C.A. No. 7861, slip op. at 20-21, then-Chancellor Brown held:
It is a wrong found to have been committed by one who owed to them
a fiduciary duty of fair dealing and fair price .... Under these circumstances I feel that the minority should be compensated for the wrong done
to them even though a damage figure cannot be ascertained from a
comparison of selected stock values and hypotheticals with any degree of
precision. Quite simply, equity will not suffer a wrong without a remedy.
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[9] Plaintiffs misread those decisions. Shell, Ga/in, and Weinberger
do hold that the deprivation of a shareholder's right to cast an
informed vote constitutes an injury for which equity will afford a
remedy. Moreover, the remedy afforded in those cases was money
damages, although in relatively nominal amounts. And while certain
language in those cases might be cited to support the plaintiffs'
"rule," those decisions, when fairly read, do not establish such a
rule. That is because in those cases the duty of candor violation
clearly did cause individual, direct economic harm to the shareholders. The only difficulty was in measuring the extent or amount
of that harm in dollar terms. Here, in contrast, no economic harm
occurred to the shareholders individually.
In Weinberger, the minority shareholders were found to have been
deprived of their right to cast an informed vote in a "cash out"
merger transaction. In determining damages, then-Chancellor Brown
proceeded from the premise that where a shareholder is removed
from his equity position in a corporation, he is entitled to be paid
for that which was taken from him, i.e., the true or intrinsic value
of his stock. Id., slip op. at 17-18. Thus, the compensable injury to
the shareholders in Weinberger was the loss of their equity position
as a result of the breach of fiduciary duty. The compensable injury
was not the breach of fiduciary duty per se, disembodied from or
6
unrelated to any economic consequences.
Shell also involved a "cash out" merger. There, the financial
injury to the shareholders flowed from the defendant's failure "to
disclose the existence of proved oil and gas reserves having a value
of approximately $1 billion." Shell, C.A. No. 8395, Itr. op. at 12.
That undisclosed fact caused direct individual injury to the shareholders by inducing them to accept less than a fair price for their

6. Indeed, it was uncertain that the shareholders in Wldnberger would be
entitled to any monetary recovery as a result of the breach of fiduciary duty, as
evidenced by the Chancellor's observation that the Court's role, upon remand from
the Supreme Court, was to "ascertain the amount of damages, if any, that should
be awarded to the class of minority shareholders as a result of the unfair dealing
by the defendants as found and determined by the Supreme Court." Wdnbetger,
C.A. No. 7861, slip op. at 1-2 (emphasis added); see also id., slip op. at 34. By
awarding compensatory damages, the Court necessarily determined that the shareholders had suffered actual, individual injury as a result of the defendants' breach
of fiduciary duty. Also relevant to the Weinberger Court's decision to award money
damages was its finding that the defendants "benefited from th[e breach of fiduciary

duty ... ." Id., slip op. at 20-21. That finding, which would support a restitutionary
recovery, also distinguished Weinberger from this case.
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shares. The $1 billion in undisclosed reserves equalled approximately
$3 per share, but the Court found that that did not necessarily
translate into a $3 per share increase in the overall value of Shell
Oil Company, because of the many uncertainties regarding production of the oil. Id. With those considerations in mind, the Court
awarded damages of $2 per share. 7
In Gaffin, the underlying transaction was a tender offer by a
corporation for its own shares. The Court found that the defendant

had failed to disclose information materially affecting the shareholders' decision as to whether or not to tender, including the fact that
the company's earnings had significantly increased during the quarter
preceding the tender offer. The Court found that the plaintiffs, "by
a preponderance of the evidence, have shown with certainty an injury
from this ...

omission by Teledyne .

. . ."

Gaffin, C.A. No. 5786,

mem. op. at 47. The problem was that the plaintiffs could not show
with certainty "the amount of damage to each member of the Class
[of nontendering shareholders] or that any significant number of
tendering stockholders would not have tendered if they had received

this information before the closing of the tender offer." Id. Taking
those difficulties into consideration, the Court awarded nominal damages of $1 per share. Id., mem. op. at 50.
In short, Weinberger, Shell, and Gaffin did not present the question
posed here, which is whether compensatory damages may be awarded
by reason of an alleged duty of candor violation alone, where it is
established that no individual harm or damage resulted from the
violation.8 Rather, those cases serve only to underscore the difficulty

in establishing a monetarily compensable individual injury where,
as here, the underlying transaction was at the corporate level, and

7. A later Opinion in Shell, which concerned what amount of interest should
be awarded, confirms that the issue in Shell was not whether there was individual

injury or damage to the shareholders, but, rather, how to determine the extent or
amount of that damage. Smith v. Shell Petroleum, Inc., Del. Ch., C.A. No. 8395,
Hartnett, V.C., ltr. op. at 1 (Jan. 2, 1991) ("After considering all the factorsespecially: ... that it is impossible to ascertain the exact amount of the financial
injury .. . _.
8. Both Gaffin and Shell cited this Court's June 14, 1990 Opinion in In re
Tri-Star, C.A. No. 9477, mem. op. at 19-20, for the proposition that shareholders
who are deprived of their right to cast an informed vote on a corporate transaction
are entitled to a monetary award. See Gaffin, C.A. No. 5786, mem. op. at 50;
Shell, C.A. No. 8395, tr. op. at 11. However, in both cases that proposition was
clearly dictum. As discussed above, the plaintiffs in Gaffin and Shell (unlike plaintiffs
here) were able to demonstrate actual financial injury as a result of being deprived
of their right to cast an informed vote. Thus, this Court's earlier Opinion in In re
Tri-Star is not critical to the holdings, or the results, in Gaffin and Shell.

1993]

UNREPORTED CASES

not (as in Weinberger, Gaffin, and Shell) at the shareholder level. The
Combination in this case was a stock-for-corporate assets exchange,
and its adverse economic impact (if any) was upon the corporate
treasury, not upon the Tri-Star shareholders' ongoing equity interest.
[10-12] The plaintiffs would have this Court adopt a rule that would
automatically entitle shareholders who are subjected to a violation
of the fiduciary duty of candor to money damages, even where those
shareholders suffer no individual, compensable harm or injury as a
consequence of the violation, and where no basis exists for a restitutionary recovery. Any such rule would be out of step with the
holdings of Delaware authorities in other disclosure-related contexts,
that actual harm or damage is an essential element of a claim based
upon a violation of a duty to disclose material facts. See Deutschman
v. Beneficial Corp., D. Del., 132 F.R.D. 359, 379 (1990) (claim of
negligent misrepresentation); Stephenson v. Capano Dev., Inc., Del.
Supr., 462 A.2d 1069, 1074 (1983) (claim of legal and equitable
fraud; accord Gaffin, C.A. No. 5786, mem. op. at 15-17. Those cases
are specific reflections of the broader concept that money damages
are a substitutionary remedy designed to compensate the injured
party for actual harm resulting from the legal violation. See Jardel
Co. v. Hughes, Del. Supr., 523 A.2d 518, 528 (1987) ("The object
and purpose of an award of compensatory damages in a civil case
is to impose satisfaction for an injury done.") (citing 22 Am. Jur.
2d Damages § 1, at 13 (1965)). That concept, by its nature, quite
sensibly presupposes that the injured party has suffered harm that
is compensable in money damages.
The plaintiffs assert that "duty of candor" disclosure cases
should be treated differently from the other kinds of disclosure cases
described above. But if the Court is to do that, plaintiffs must
demonstrate some convincing reason, rooted in logic or policy, to
justify according different treatment to "duty of candor" disclosure
cases, at least where compensatory damages are being sought. The
plaintiffs offer no such convincing reason, nor can the Court divine
any.
The plaintiffs argue that any different result would allow fiduciaries to commit a wrong without affording a remedy. At best,
that argument is disingenuous, because it overlooks the fact that
other remedies were potentially available but plaintiffs did not pursue
them. For example, plaintiffs could have pursued rescission of the
Combination before the Sony merger. 9 Thus, it is hollow rhetoric

9. In other circumstances the plaintiffs could have sought injunctive relief
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to say that the Court would be allowing a wrong but denying a
remedy. On the contrary, for the Court to accept the plaintiffs'
highly metaphysical argument would be to contrive a remedy that
is not needed, in order to compensate the plaintiffs for individual
harm that they never suffered, in a case where the only party that
would arguably have been damaged (the corporation) never came
forward to complain.
I therefore conclude that where compensatory (as distinguished
from restitutionary) damages are sought in a claim for breach of the
duty of candor, individual damage to the plaintiffs is an essential
element of that claim.
To defeat this motion, the plaintiffs were required to adduce
evidence of individual damages to themselves and the class sufficient
to create a triable issue of fact. In a case such as this, where any
harm or damage occasioned by the underlying transaction would be
caused solely to the corporation and not to the shareholders, that
burden is predictably difficult to discharge. The plaintiffs have not
discharged it. Therefore, the defendants' motion for summary judgment is granted.
IT IS SO ORDERED.

TRUSTEES OF GENERAL ELECTRIC PENSION TRUST v.
LEVENSON
No. 12,014
Court of Chancery of the State of Delaware, New Castle
March 3, 1992
Plaintiffs, the trustees of a pension fund, brought this action to
challenge a merger and other related transactions in which defendant
against the Combination, or an order requiring Coca-Cola to pay additional consideration to Tri-Star for the Tri-Star shares it received in the Combination. Plaintiffs
argue that injunctive relief was not available here, since they were not fully informed
of material facts necessary to support an injunction application. Moreover, CocaCola was not a fiduciary at the time of the disclosures and did not promulgate the
proxy statement that is the subject of the alleged disclosure violation.
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limited partnership was converted to a corporate structure to alleviate
cash demands on the partnership. Plaintiff owned 1,750,000 subordinated limited partner units of the defendant. Plaintiff alleged
that (1) two general partners of the limited partnership breached
their fiduciary duties by improperly structuring the transactions in
question; (2) the two general partners failed to exercise due care in
reliance upon a financial report, based solely on projections; (3) an
individual general partner breached his duty of loyalty by structuring
the transactions to include several unfair, self-dealing transactions;
(4) the individual general partner breached his duty of candor by
negotiating the settlement agreement in an earlier litigation without
disclosing his plan to materially reduce the value of plaintiff's investment through these transactions; and (5) the remaining defendants
aided and abetted the general partners in their various breaches of
fiduciary duty. Defendants moved to dismiss the action for failure
to state a claim.
The court of chancery, per Vice-Chancellor Berger, granted
defendants' motion for judgment on the pleadings for failure to state
a claim as to counts two and four and denied as to counts one,
three, and five. The court held that plaintiff's burden was met as
to counts one and three by the statement that the individual general
partner would increase his holdings from twenty-five percent to sixtyone percent in the new structure and by the lack of independence
of the advisory committee. The court further held that the plaintiff's
burden was met as to count five in providing sufficient evidence of
defendant's constructive knowledge of the individual general partner's
alleged breaches of fiduciary duty. The court also held that the
plaintiff failed to meet its burden as to count two, as the evidence,
concerning the defendant's alleged breach of the duty of care, did
not even approach the required standard of gross negligence. Finally,
the court granted defendants' motion as to count four, as the plaintiffs
failed to state a claim of willful concealment in either their complaint
or pleadings.
1. Pleading

C

343

Entry of judgment on the pleadings is appropriate where there
are no material issues of fact in dispute and the moving parties are
entitled to judgment as a matter of law.
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343

Corporations

C

319(6)

The choice of advisors by an independent committee of a board
of directors, when combined with its members' alleged self-interest,
raises enough question about its independence to survive a motion
for judgment on the pleadings.
3.

C

Corporations

310(2)

In order to state a claim for breach of the duty of care, one
must allege conduct that amounts to gross negligence.
4.

C

Corporations

307

Corporate directors generally do not occupy a fiduciary position
as against individual stockholders in direct personal dealings as opposed to dealings with stockholders as a class.
5.

Corporations

C= 320(9)

Special circumstance rule applies only when a director is possessed of special knowledge of future plans or secret resources and
deliberately misleads a stockholder who is ignorant of them.
6.

Conspiracy

0

1

To state a claim for aiding and abetting, a party must allege
the existence of a fiduciary relationship, a breach of the fiduciary's
duty, and knowing participation in that breach by the non-fiduciary
defendants.
Allen M. Terrell, Jr., Esquire, and David L. Finger, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Breed,
Abbott & Morgan, New York, New York, of counsel, for plaintiffs.
Edward P. Welch, Esquire, Andrew J. Turezyn, Esquire, Matthew
F. Boyer, Esquire, and Karen L. Valihura, Esquire, of Skadden,
Arps, Slate, Meagher & Flom, Wilmington, Delaware, for defendants
Michael J. Levenson, Furr's/Bishop's Cafeterias, L.P., Cavalcade
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& Co., Inc., Furr's/Bishop's, Incorporated, and FBLP Acquisition
Corporation.
BERGER,

Vice-Chancellor

This is an action by a limited partner challenging a merger and
other related transactions pursuant to which defendant, Furr'sBishop's Cafeterias, L.P. ("Furr's"), was converted to a corporate structure. Plaintiff, The Trustees of General Electric Pension Trust
("GEPT"), is the owner of 1,750,000 subordinated limited partner
units of Furr's. GEPT charges that the two general partners of
Furr's, defendants Michael J. Levenson ("Levenson") and Cavalcade
& Co., Inc. ("CCI"), a company owned by Levenson, breached
their fiduciary duties in the course of the Furr's restructuring. The
remaining defendants, Cavalcade Holdings, Inc. ("Holdings"), Furr's/
Bishop's Incorporated ("FBI") and FBLP Acquisition Corporation
("Acquisition"), allegedly aided and abetted Levenson's and CCI's
breaches of fiduciary duty.
[1] The moving defendants' seek either dismissal pursuant to Chancery Court Rule 12(b) or judgment on the pleadings pursuant to
Rule 12(c). Since defendants have filed answers, I will treat the
pending motions as motions for judgment on the pleadings. See 5A
Wright & Miller, Federal Practice and Procedure § 1367. Entry of judgment on the pleadings is appropriate where there are no material
issues of fact in dispute and the moving parties are entitled to
judgment as a matter of law. Warner Communications Inc. v. ChrisCraft Indus., Inc., Del. Ch., 583 A.2d 962 (1989). The Court may
examine the facts as found in both pleadings, but plaintiffs are entitled
to all favorable inferences that may be drawn from the complaint.
Id.
The facts, as drawn from the pleadings and Furr's proxy statement/prospectus, may be summarized as follows. Furr's was formed
in 1987 by Levenson and another company controlled by Levenson,
Cavalcade Foods, Inc. ("Foods"). Furr's is the second largest operator of cafeterias in the United States and also operates four
restaurants. GEPT became a limited partner in Furr's as the result
of earlier litigation in this Court. Between 1986 and 1988, GEPT
invested approximately $30 million in Foods, primarily in preferred
1. Holdings has not filed an answer or joined in the motion. Accordingly,
references to defendants will not include Holdings unless specifically noted.
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stock and a senior subordinated note. In 1989, GEPT sued Foods,
claiming that Foods had unfairly manipulated the corporate machinery and improperly deprived GEPT of a class vote. See Trustees
of the General Electric Pension Trust v. Cavalcade Foods, Inc., Del. Ch.,
C.A. No. 11,308. As part of the Settlement Agreement that resolved
the prior litigation, GEPT exchanged its Foods stock for 1,750,000
subordinated limited partnership units of Furr's plus a note.
As of May 8, 1990, the date of the Settlement Agreement,
approximately 10.7 million or about 59% of Furr's limited partnership units were held by the public in the form of preference units.
The remaining 7.35 million units were subordinated units. GEPT
owned 1.75 million subordinated units, and Levenson owned or
controlled the remaining 5.6 million subordinated units. In addition,
as noted earlier, Levenson was a special general partner of Furr's
and owned 100% of the stock of CCI, which was Furr's managing
general partner. Three weeks after the Settlement Agreement was
executed, Levenson, the Chairman and Chief Executive Officer of
CCI, expressed concern to his board about the cash demands on
Furr's resulting from the payment of dividends. The board responded
immediately by authorizing management to explore various recapitalization alternatives, including the conversion of Furr's to corporate
form. The Independent Committee (the "Committee"), a permanent
committee of the CCI board, prepared to respond to any proposal
by retaining Bear Stearns & Co., Inc. ("Bear Stearns") as its financial
adviser.
On August 13, 1990, Levenson proposed to the Committee a
plan that would convert Furr's from a limited partnership to a
corporation through the exchange of Furr's limited partnership units
for cash and FBI stock (the "Merger"). At a meeting on September 13,
1990, Bear Stearns opined that the Merger was fair from the financial
perspective of the holders of Furr's preference units. Bear Stearns
also concluded that GEPT would not be receiving merger consideration that would materially exceed the value of the securities and
rights GEPT would be exchanging. The Bear Stearns September
1990 opinion was based on assumptions and projections provided by
CCI, none of which were verified by Bear Stearns. The Committee
decided to recommend approval of the Merger, relying in part on
Bear Stearns' analyses and conclusions. On September 14, 1990,
Furr's, FBI, Acquisition and Holdings entered into a series of transactions, including the Merger Agreement.
During the period between September 1990 and February 1991,
Furr's business was adversely affected by both the Persian Gulf War
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and the economic recession. As a result, Levenson, the Committee
and Bear Stearns discussed the advisability of modifying the transactions. At a meeting on February 3, 1991, the Committee decided
to recommend approval of the Merger and related transactions on
modified terms. The Committee again relied on a Bear Steams
fairness opinion. The February opinion, like the earlier one, was
based on projections prepared by CCI that were not independently
evaluated by Bear Stearns.
The Merger and related transactions, as revised in February
1991, were approved by Furr's limited partners at a special meeting
held on March 27, 1991. This action, which was filed a few days
before the meeting, alleges that: (i) CCI and Levenson breached
their fiduciary duties by structuring the transactions so as to increase
Levenson's equity position from 25.3% of the limited partnership
interests to more than 60% of the common stock of FBI; (ii) the
two general partners failed to exercise due care because they relied
upon a Bear Stearns opinion that was based on CCI projections;
(iii) Levenson breached his duty of loyalty by structuring the transactions to include several unfair, self-dealing transactions; (iv) Levenson breached his duty of candor by negotiating the Settlement
Agreement in the earlier litigation without disclosing his plan to
materially reduce the value of GEPT's investment through these
transactions; and (v) the remaining defendants aided and abetted
Levenson and CCI in their various breaches of fiduciary duty.
In addressing defendants' motion to dismiss for failure to state
a claim, 2 it seems appropriate to consider Counts I and III together.
GEPT alleges in Count I that Levenson and CCI breached their
duties of loyalty and fair dealing by structuring the transactions to
assure Levenson majority control of the new corporation at the
expense of GEPT and other limited partners of Furr's. The complaint
alleges that the Committee, instead of protecting and representing
the interests of the limited partners, acted as a rubber stamp for
Levenson. In support of this allegation, GEPT claims that (1) Levenson selected all the members of the Committee; (2) they all had
a personal interest in the transactions (as stockholders of Foods); and
(3) they chose the law firm representing Levenson as the Committee's

2. Other issues that were briefed, including questions as to whether GEPT
may bring this action on behalf of preference unit holders and/or Furr's, have been
resolved in the course of briefing and argument. GEPT is asserting only individual

claims.
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legal adviser and Bear Stearns, a firm that had a long-standing
relationship with Levenson, as the Committee's financial adviser.
Count III adds to the breach of loyalty claim by identifying four
allegedly self-dealing transactions that were part of the overall plan
and claiming that those transactions were not fair because their terms
were set for the benefit of Levenson rather than the Furr's investors
as a whole.
Defendants argue that these allegations are conclusory and, in
some cases, contradicted by other allegations in the complaint. For
example, defendants point out that the Committee extracted nu-

merous concessions from Levenson before approving the transactions
in February 1991. Complaint, 23. Thus, according to defendants,
there can be no merit to the conclusory allegation that the Committee
was a sham. Defendants also point out that allegations of self-dealing
are not sufficient, in and of themselves, to state a claim. Self-dealing,
if it exists, is only actionable if the transactions are not entirely fair.
As to the fairness of the transactions, defendants say that the complaint contains nothing but conclusions.
[2] Giving plaintiff the benefit of all favorable inferences that may
be drawn from the complaint, I am satisfied that GEPT has stated
a claim for beach of the fiduciary duties of loyalty and fair dealing.
The unfairness of the restructuring is sufficiently alleged by the
statement that Levenson will increase his holdings in essentially the
same business from approximately 25% to approximately 61% at
the expense of the other unit holders. The insulating effect of the
Committee is adequately negated by the charges of lack of independence. The Committee's choice of advisers, when combined with
its members' alleged self-interest as Foods stockholders, raises enough
of a question about its independence to survive a motion for judgment
on the pleadings. See In re Shoe-Town, Inc. Stockholders Litig., Del.
Ch., C.A. No. 9483 (Consolidated), Chandler, V.C., slip op. at 14
(Feb. 12, 1990).
[3] Count II of the complaint focuses on the Bear Stearns opinions
and alleges a breach of the duty of due care. GEPT claims that the
Bear Stearns opinions were not reliable since they were based on
CCI projections and those projections were never independently
reviewed or evaluated by the investment banking firm. There are
two problems with this claim. First, Bear Stearns provided no fairness
opinion with respect to GEPT. Rather, Bear Stearns opined as to
the fairness of the transactions as they affected the preference unit
holders. Second, in order to state a claim for breach of the duty of
care, one must allege conduct that amounts to gross negligence. Smith
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v. Van Gorkom, Del. Supr., 488 A.2d 858, 873 (1985). The facts, as
alleged, do not even approach such a standard. The Committee
selected a nationally known investment banking firm to review the
transactions. Bear Stearns, in turn, made a judgment that it would
rely upon CCI's projections, among other things, in reaching its
conclusions. Even if that decision by Bear Stearns was questionable,
it does not mean that Bear Stearns was grossly negligent or, more
to the point, that the Committee was grossly negligent in relying on
Bear Stearns. Compare id. Accordingly, defendants are entitled to
judgment on the pleadings with respect to Count II.
Count IV purports to be a duty of candor claim. GEPT alleges
that Levenson breached his duty of candor by negotiating the Settlement Agreement without disclosing his plan to materially reduce
the value of GEPT's investment in Furr's through the Merger and
related transactions. Defendants argue that this claim is deficient
because it was released as part of the Settlement Agreement and
because Levenson owed no duty of candor to GEPT. I find the
second argument persuasive.
[4-5] The general rule in Delaware is that directors "do not occupy
a fiduciary position [vis-4-vis] individual stockholders in direct personal dealings as opposed to dealings with stockholders as a class ....
[I]t is only in special cases where advantage is taken of inside
information and the like that the selling stockholder is afforded relief
and then on the basis of fraud .

. . ."

Kors v. Carey, Del. Ch., 158

A.2d 136, 143 (1960). The Delaware Supreme Court has expressly
approved Kors, noting that "the special circumstance rule applies
only when a director is possessed of special knowledge of future plans
or secret resources and deliberately misleads a stockholder who is
ignorant of them." Lank v. Steiner, Del. Supr., 224 A.2d 242, 244
(1966). The complaint alleges no special circumstances that would
state a claim for willful concealment under Kors. Indeed, the Settlement Agreement expressly states that GEPT and its representatives
were given a full opportunity to examine Foods' financial and other
records and to ask questions and obtain answers from Foods' representatives concerning the company's business, operations, prospects, etc. Although GEPT might challenge this statement, it has
not done so in its complaint and the pleadings, therefore, do not
support a cause of action based upon fraud in the inducement of
the Settlement Agreement.
[6] Count V alleges that the defendants other than Levenson are
liable as aiders and abettors. To state such a claim, GEPT must
allege the existence of a fiduciary relationship, a breach of the
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fiduciary's duty, and knowing participation in that breach by the
non-fiduciary defendants. Weinberger v. Rio Grande Indus., Inc., Del.
Ch., 519 A.2d 116, 131 (1986). GEPT claims that defendants all
had constructive, if not actual, knowledge of Levenson's alleged
breaches of fiduciary duty and that they participated in those breaches
as parties to the challenged transactions. The complaint connects
Levenson with the various defendants as follows:
(a)

Furr's: Levenson is special general partner and owns
100% of the shares of CCI, Furr's other general partners;
(b) Acquisition: Levenson is CEO and chairman of FBI,
Acquisition's parent;
(c) CCI: Levenson-is chairman, CEO and owns 100% of
CCI's stock;
(d) Holdings: Levenson is an officer and sole stockholder.
In addition, Holdings owns 85 % of Foods, which owns
5.6 million of Furr's subordinated limited partnership
units; and
(e) FBI: Levenson is CEO and chairman and owns at
least 61 % of its stock. The board of FBI is the same
as that of CCI.
I find that these facts are sufficient to support GEPT's allegation
that Furr's, FBI, CCI, Holdings and Acquisition had constructive
knowledge of the alleged breaches of fiduciary duty by virtue of
Levenson's management role in each organization.
In sum, defendants' motion for judgment on the pleadings for
failure to state a claim is granted as to Counts II and IV and denied
as to Counts I, III and V. IT IS SO ORDERED.

WIENER v. SOUTHERN CO.
No. 10,525
Court of Chancery of the State of Delaware, New Castle
January 24, 1992

Plaintiff-stockholder brought a class action suit against defendant
corporation and certain of its officers and directors alleging violations
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of sections 11, 12(2), and 15 of the Securities Act of 1933 (1933
Act) and breaches of the fiduciary duty of candor under Delaware
law. The amended complaint alleged that defendants' public statements and SEC filings during the class period contained misstatements and omissions of material facts that injured class members by
causing them to pay an inflated price for the stock they purchased.
Defendants moved to dismiss on the grounds that: (1) the Delaware
claims were derivative in nature and, thus, were not proper class
claims under Delaware law; (2) a certain claim under the 1933 Act
was not actionable because no injury resulted from the alleged violations and because the claim was barred by the applicable statute
of limitations; (3) plaintiff failed to adequately plead compliance with
the statute of limitations as to certain claims under the 1933 Act;
(4) those claims were barred by the statute of limitations because
full disclosure was made; and (5) defendant had no duty to disclose
the matters alleged in certain other claims under the 1933 Act, which
alleged violations of generally accepted accounting principles (GAAP).
The court of chancery, per Vice-Chancellor Jacobs, granted
defendants' motion to dismiss with prejudice in part, and denied in
part. In so holding, the court found the Delaware claims were proper
class claims, not derivative claims, and certain of the federal claims
sufficiently alleged nondisclosure of GAAP violations to withstand a
motion to dismiss.
1. Pretrial Procedure

0

679

On a motion to dismiss, the facts and allegations of the complaint
are taken as true.
2.

Corporations

C

320(7)

When a class is harmed in a manner not applicable to shareholders generally or to the corporate entity specifically, a class action
claim, rather than a derivative action, is proper.
3.

Pretrial Procedure

C= 682

Materials expressly referred to in the complaint may be considered on a motion to dismiss.
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Securities Regulation

C
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60.33

Allegations that public filings created a misleading impression
that company would sustain its history of paying dividends were
insufficient to state a cause of action.
5.

Securities Regulation

C---

60.33

Allegations that company's emphasis on dividend history improperly inflated market price held insufficient to state a cause of
action.
6.

Limitation of Actions

C---

177, 195(3)

Plaintiffs suing under the Securities Exchange Act of 1933 are
required to plead, as part of their substantive claims, facts demonstrating that those claims are timely under section 13 of the Act.
15 U.S.C. § 77 (1991).
7.

Securities Regulation

0

134

Although section 13 of the Securities Exchange Act of 1933
expressly governs claims brought only under sections 11 and 12(2),
it has also been interpreted to cover claims brought under section
15. 15 U.S.G. § 77k, 771(2) (1991).
8.

Limitation of Actions

0-177(1), 179(2)

In order to properly allege a claim under section 12(2) of the
Securities Exchange Act of 1933, the complaint must set forth (1)
the time and circumstances of the discovery of the fraudulent statements; (2) the reasons why discovery was not made earlier, if more
than one year has elapsed since the fraudulent conduct occurred;
and (3) the diligent efforts which plaintiff undertook in making or
seeking such discovery. 15 U.S.C. § 771(2) (1991).
9.

Limitation of Actions

0:-179(2)

Plaintiff must undertake diligent efforts in making or seeking
discovery in one year or less in order to allege a claim under section
12(2) of the Securities Exchange Act of 1933. 15 U.S.C. § 77/(2)
(1991).
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Pleading

0=- 229, 233

In exercising its discretion, the court of chancery liberally grants
leave to amend pleadings. DEL. OH. CT. R. 15(a).
11.

Pleading

C==236(1)

When a cause of action embodies peculiar pleading requirements,
which are known to plaintiff's counsel, the policy favoring liberality
is far less compelling. DEL. OH. CT. R. 15(a).
12.

Securities Regulation

C

60.28(2)

Under basic principles of federal securities law, if disclosures
violative of generally accepted accounting principles were materially
false or misleading, defendants would have had a duty to disclose
facts that would cure the misdisclosures. 15 U.S.C. §§ 77k, 771(2),
77o (1992).
13.

Securities Regulation

0= 60.28(2)

Financial statements not prepared in accordance with generally
accepted accounting principles are presumed to be misleading. 17
C.F.R. § 210.4-01(a)(1) (1992).
Pamela S. Tikellis, Esquire, Carolyn D. Mack, Esquire, and Edward
Seglias, Esquire, of Greenfield & Chimicles, Wilmington, Delaware;
and Michael D. Donovan, Esquire, C. Oliver Burt, III, Esquire,
and Steven A. Schwartz, Esquire, of Greenfield & Chimicles, Haverford, Pennsylvania, for plaintiff.
R. Franklin Balotti, Esquire, and Ann Foster, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and John J. Dalton, Esquire, Winifred D. Simpson, Esquire, and Joan B. Cravey, Esquire,
of Troutman, Sanders, Lockerman & Ashmore, Atlanta, Georgia,
for defendants.
JACOBs, Vice-Chancellor

Pending is the defendants' motion to dismiss this shareholders'
class action against The Southern Company ("Southern") and certain
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of its officers and directors. The original complaint, which plaintiff
filed on December 30, 1988, alleged (in Counts I and II) violations
of sections 11, 12(2) and 15 of the Securities Act of 1933 (the "1933
Act"), 15 U.S.C. §§ 77k, 771(2), and 77o; and (in Count III)
breaches of the fiduciary duty of candor under Delaware law. On
March 3, 1989, the defendants moved to dismiss the complaint pursuant to Chancery Court Rule 12(b)(6). Before the parties briefed
the motion, the plaintiff amended his complaint on May 10, 1989,
retaining the same three Counts. The defendants responded by moving to dismiss the amended complaint on May 29, 1989. The Court
heard oral argument on the motion on October 9, 1991. This is the
decision of the Court on the defendants' motion to dismiss the
amended complaint.
I.

THE FACTS

[1] The following recited facts, based upon allegations in the amended
complaint, are taken as true on this motion to dismiss. Grobow v.
Perot, Del. Supr., 539 A.2d 180 (1988).
Defendant Southern, a Delaware corporation with its principal
offices in Atlanta, Georgia, is a public utility holding company.
Southern's wholly-owned subsidiaries, Alabama Power Company,
Georgia Power Company ("Georgia Power"), Gulf Power Company
("Gulf Power"), and Mississippi Power Company, supply electricity
to customers in four southeastern states.
Plaintiff is a Southern stockholder who purchased common stock
at various times under Southern's Dividend Reinvestment and Stock
Purchase Plan ("the Plan"). Under the Plan, participants could
reinvest their dividend income in Southern common stock without
incurring brokerage commissions and service charges. Southern issued and sold its stock to Plan participants pursuant to various
registration statements and accompanying prospectuses that were filed
with the Securities and Exchange Commission ("SEC"). The SECfiled documents most pertinent to this motion were filed on or about
September 10, 1985, December 15, 1986, and August 8, 1988. Plaintiff sues on behalf of a Class consisting of persons who acquired
Southern common stock through the Plan between January 1, 1986,
and December 31, 1988 ("the Class Period").1 (Amended Complaint,
6.)
1. Excluded from the Class are the defendants, their affiliates, successors
and assigns, officers and directors of Southern and members of their immediate
families.
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During the Class Period, Southern experienced several financial
and regulatory problems. Those difficulties, which form the factual
basis for the plaintiffs disclosure claims, were as follows:
1) Southern's operating subsidiaries entered into long-term contracts to sell electricity to Gulf States Utilities Company ("Gulf
States"), a Texas utility not affiliated with Southern. Southern recorded as receivables on its consolidated balance sheets the amounts
due from Gulf States, even though the defendants knew that Gulf
States was in poor financial shape and that Southern's ability to
recover the amounts due from Gulf States was in jeopardy. The
result was to overstate materially Southern's earnings, assets, and
net worth. On December 29, 1988, Southern announced that $48
million (16c per share) would be excluded from its 1988 earnings
to provide for its likely inability to recover the full amount of Gulf
States receivables. (Amended Complaint, 42.)
2) Georgia Power constructed Plant Vogtle, a two-unit nuclear
power generating plant, and in the process, exceeded its budget.
Georgia Power's operations, including the construction of Plant Vogtle, were subject to regulation by the Georgia Public Service Commission ("PSC"). On October 2, 1987, the Georgia PSC denied a
substantial portion of Georgia Power's investment in Unit 1 of Plant
Vogde, as well as a proposed increase in Georgia Power's electrical
rates, on the basis that Georgia Power had acted imprudently and
mismanaged the construction of that facility. As a result, Georgia
Power's ability to recover the disallowed portion of its actual construction costs, which included substantial amounts of Allowance for
Funds Used During Construction ("AFUDC"), 2 became jeopardized.
Nonetheless, defendants included the amounts attributable to AFUDC
in "net income" as reported in Southern's consolidated financial
statements, but had inadequate reserves for current or probable future
disallowances of the Plant Vogtle construction costs. (Id.
30-34.)
3) During 1986 and 1987, Southern's dividends exceeded the
cash component of its net income by approximately $3.6 million and
$253 million, respectively. (Id.
25, 26.) The "cash component"
represents the amount of Southern's net income if AFUDC had not
been included in earnings. The significance of that fact, according

2. AFUDO is an accounting method by which utilities engaged in large
construction projects are permitted to account for the costs of financing those projects
until the plant is placed in operation. Although it is a non-cash item, AFUDO
may, in certain circumstances, be accounted for as income.
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to plaintiff, is that in all likelihood Southern was paying its common
stock dividends not out of earnings but with cash received through
capital financings, including the Plan.
4) Gulf Power made excessive payments to outside vendors,
based on inflated invoices. Those vendors transferred those excess
payments to politicians as campaign contributions on behalf of
Southern. Under applicable law, registered utility holding companies
and their subsidiaries were prohibited from making political contributions. (Id. 39.)
5) Georgia Power established an unlawful two-book spare-parts
accounting system, and when that fact came to light, Georgia Power
incurred heavy tax liabilities. Southern lacked proper internal accounting controls to monitor Georgia Power's spare-parts accounting
systems, and did not establish adequate reserves for its potential tax
liabilities. Thus, Southern had not adequately provided for those
liabilities when they became due. (Id.
35-38.)
II.

THE CONTENTIONS

The parties' contentions are at times difficult to grasp, let alone
to summarize clearly and succinctly. Both sides advance multitudinous contentions, and each side's argument is countered by a barrage
of counterarguments. Neither side is willing to concede any ground,
no matter how marginal, to enable the issues to be narrowed. In
addition, both sides failed to brief certain critical issues with sufficient
clarity, and at oral argument they advanced certain positions that
had not been briefed. As a result, the Court has had to devote
almost as much effort to identifying and sorting out the parties'
positions as to evaluating and resolving them. What follows is a
summary of the parties' contentions that represents the Court's best
effort to glean some order from an otherwise chaotic legal road map.
The crux of the amended complaint is that Southern's public
statements and SEC filings during the Class Period contained misstatements and omissions of material facts that injured the Class
members by causing them to pay inflated prices for the stock they
purchased through the Plan.3 (Amended Complaint, 48.) Plaintiff

3. Plaintiff's answering brief treats (at least implicitly) each of the claimed
misstatements and omissions of fact (described infra at pp. 6-8) as material in and
of themselves. However, at oral argument, plaintiff shifted ground and advanced
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claims that each and all of those alleged misstatements and omissions
constitutes breaches of the defendant-directors' fiduciary duty of
candor under Delaware law (Count III), and violations of sections
11, 12(2), and 15 of the 1933 Act (Counts I and II). Although
plaintiffs allegations are wide-ranging, they may be grouped into
five distinct core "Claims" that are described below. Those Claims
do not correspond to the individual Counts of the amended complaint,
but collectively, they are the basis for and subject of each and all of
those Counts.
Claim 1 - Dividends: Southern's public filings represented that
Southern would be able to sustain its history of paying regular
common stock dividends in increasing amounts. In fact, however,
Southern's ability to pay common stock dividends at those historic
levels was in jeopardy. (Id.
16-18.) Moreover, the defendants'
emphasis on Southern's dividend-payment history misled the Class
into believing that Southern was, and would continue to be, in good
financial condition, whereas in fact the company was facing serious
problems. (Id.
19(e), 47(b), (h); P1. Br. at 33-34.)
Claim 2 - Gulf States Receivables: Southern materially overstated
its assets, earnings, and net worth during the Class Period, by
recording as a receivable the full amount due from Gulf States. In
fact, the defendants knew that Gulf States' impaired financial condition had jeopardized Southern's prospects for recovering those
receivables, and that Southern's reserves for that contingency were
inadequate. (Id.
42, 47().)
Claim 3 - Plant Vogile and AFUDC: Because Southern and Georgia
Power had imprudently managed the construction of Plant Vogtle,
the PSC denied a substantial portion of Georgia Power's requested
rate increase. Accordingly, Southern's ability to recover the actual
Plant Vogtle construction costs, including substantial amounts of
AFUDC already included in income on Southern's books, became

an entirely new theory of materiality. The new theory was that none of the alleged
disclosure violations were material in their own right, but, rather, were material
only by reason of the "gloss" Southern had placed on those disclosures. That
"gloss," according to plaintiff, was that dividends paid on Southern's common
stock would continue to increase. (See generall, Oral Arg. Tr. at 49-73.) Plaintiff,
however, never saw fit to brief that theory, and the only case he cited at oral
argument to support it (id. at 52) had been cited in his brief for a completely
different proposition. (Pl. Br. at 23, 24.)
Because the "gloss" theory was not fairly presented, it will not be considered
on this motion. The Court will address the plaintiff's claims only as they are alleged
in the amended complaint and as they were briefed by the parties.
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jeopardized. (Id.
30-34, 47(e).) Nevertheless, in its 1985-1988
financial statements, Southern improperly included as "net income"
19(a)-(c), 20-29, 47(a), (d).)
substantial amounts of AFUDO. (Id.
Had AFUDC been excluded from Southern's net income, investors
would have been alerted to the fact that Southern's common stock
dividends exceeded Southern's actual net income, making it likely
that Southern was paying its common dividends with cash proceeds
received from earlier capital financings, including othe Plan. (Id.
47(c); Pl. Br. at 34-35.) That use of the Plan proceeds directly

conflicted with the intended uses represented by Southern in its
prospectuses and other SEC filings. (Amended Complaint,
Br. at 35.)

15; P.

Claim 4 - Gulf Power Invoices: The defendants improperly failed
to disclose that (i) Gulf Power had made excessive payments to
outside vendors based on inflated invoices, (ii) in fact, those payments
were illegal political contributions, and (iii) Southern had not established proper internal controls to prevent its subsidiaries from
engaging in such practices. (Amended Complaint,
39-41.)
Claim 5 - Georgia Power Spare-Parts Accounting: Georgia Power
created an unlawful two-book spare-parts accounting system that,
after it was publicly disclosed, resulted in tax liabilities for which
Southern had failed to establish proper reserves. Furthermore,
Southern failed to create proper internal controls to prevent its
subsidiaries from engaging in those practices. Plaintiff claims that
the above facts should also have been (but were not) disclosed to
the Class. (Id.
19(d), 35-38, 4 7(g).)
The defendants advance five separate grounds in support of their
motion to dismiss, namely, that: (i) the Delaware claims (Count I)
should be dismissed because the Claims are not proper class claims
under Delaware law; (ii) Claim 1 under the 1933 Act (dividends) is
not actionable, because no injury resulted from the alleged disclosure
violations; moreover, plaintiff has abandoned and attempted to recharacterize that Claim in order to avoid its dismissal, and that as

recast the Claim is barred by the statute of limitations; (iii) Claims
2 and 3 under the 1933 Act (Gulf States receivables, Plant Vogtle,
and AFUDC) must be dismissed, because the plaintiff failed to plead
adequately his compliance with the statute of limitations; (iv) Claims
2 and 3 are barred by the one-year statute of limitations of section
13 of the 1933 Act, because Southern fully disclosed the material
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facts underlying those claims; 4 and, finally, (v) Southern had no duty
to disclose the matters alleged in plaintiff's 1933 Act Claims 4 and
5 (Gulf Power's invoicing practices, and Georgia Power's spare-parts
accounting practices).
The Court will now address these contentions.
III.

THE DELAWARE LAW CLAIMS

The defendants urge the dismissal of the plaintiff's Delaware
law claims (Count III), primarily because this action is properly
derivative, and the plaintiff has failed to make a demand upon
Southern's board of directors or to demonstrate why a demand is
excused. (See Def. Op. Br. at 46; Def. Rep. Br. at 17-18.)
[2] That argument is misconceived. The plaintiff seeks relief on
behalf of a discrete group of shareholders who purchased stock through
the Plan during a specified period. He claims that those shareholders
suffered a specific kind of harm (i.e., purchasing shares at inflated
prices) that by its nature could not have been suffered by the corporate
entity. Because the Class is claimed to have been harmed in a manner
that is not applicable to shareholders generally or to the corporate
entity specifically, this action is properly brought as a class action.
See Lipton v. News Int'l, Plc, Del. Supr., 514 A.2d 1075, 1078-79
(1986); Moran v. Household Int'l, Inc., Del. Ch., 490 A.2d 1059, 106970, aff'd, Del. Supr., 500 A.2d 1346 (1985); Colonial Sec. Corp. v.
Allen, Del. Ch., C.A. No. 6778, Longobardi, V.C., slip op. at 6
(1983); Elster v. American Airlines, Inc., Del. Ch., 100 A.2d 219, 223
(1953).
The defendants also have not shown that plaintiffs Delaware
fiduciary duty claims are deficient in any other respect.5 Most crit-

4. In their opening brief, the defendants also argued that the three-year
statute of limitations of § 13 bars plaintiff from pursuing any causes of action under
§ 12(2) and 15 of the 1933 Act relating to Claims 2 and 3 (Gulf States receivables,
Plant Vogtle, and AFUDC). (Def. Op. Br. at 10.) Plaintiff opposed that position,
which did not reappear in defendants' reply brief, and was not reasserted at oral
argument. Thus, I consider the defendants' alternative limitations argument to have
been abandoned, and defendants to be predicating their limitations defense solely
upon the one-year statute of limitations. (Def. Rep. Br. at 12; Oral Arg. Tr. at
21.)
5. The defendants also contend that they fully disclosed all material infor-

mation concerning Claims 2 and 3 (Gulf States receivables, Plant Vogtle, and

AFUDC), and that, therefore, as to those Claims they breached no duty of candor.

Defendants also argue that they had no legal duty to disclose the matters that are
the subject of the plaintiff's Claims 4 and 5 (Gulf Power's invoicing, and Georgia
Power's spare-parts accounting system).
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ically, the defendants have made no effort to identify, address, or
apply Delaware fiduciary duty law to support their other dismissal
arguments. Rather, the defendants predicate their positions entirely
upon federal securities law and then treat those positions only cursorily in their brief. (Def. Op. Br. at 46; Def. Rep. Br. at 17.) A
necessary and critical premise of the defendants' motion is that Count
III fails to state a claim under Delaware law. It is the defendants'
burden to establish that premise, and they have not discharged that
burden. For that reason as well, the defendants' motion to dismiss
6
Count III must be denied.
IV.
A.

THE 1933 ACT CLAIMS

The Appropriate Record On This Motion

Before the Court addresses plaintiff's 1933 Act claims, it must
first resolve a threshold matter.
The defendants have submitted as an "exhibit" to their motion
to dismiss, a four-volume "Appendix" containing forty-three separate
documents, including all of Southern's registration statements, prospectuses, and public statements upon which the plaintiff relies in
the amended complaint as the basis of his Claims. The defendants
argue that the Court may consider these documents on this dismissal
motion without converting it into a motion for summary judgment.
Plaintiff vigorously disputes that position, and asserts a welter of
reasons why the Court should not consider the Appendix. (P1. Br.
at 12-15.)
[3] The defendants have the better side of the argument. This
Court has repeatedly held that a document will be deemed incorporated by reference into a complaint if the complaint refers to and
relies upon the document. 7 The amended complaint here does ex6. The one exception to this ruling is Claim I (dividends). While the
defendants do not mention that Claim in their Delaware law argument, the Court
finds in Part III, infra, of this Opinion that Claim 1, when viewed as a 1933 Act
claim, is legally insufficient on its face. That ruling applies equally to Claim 1
when viewed as a Delaware claim.
7. See Glaser v. Norris, Del. Ch., C.A. No. 9538, Chandler, V.C., slip op.
at 9 n.1 (Jan. 6, 1992) ("I will consider the contents of the Prospectus in considering

the motion to dismiss because plaintiff by so heavily relying on the Prospectus in
the complaint has, in effect, incorporated it by reference into his complaint.");
Norman v. Paco Pharmaceutical Servs., Inc., Del. Ch., C.A. No. 10,417, Hartnett,
V.C., mem. op. at 20 (Sept. 22, 1989) ("In referring to the Prospectus in the
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pressly refer to, and predicates the Claims upon, a multitude of
registration statements, prospectuses, and other SEC-filed documents.
Having chosen to plead his disclosure claims in this wide-ranging
manner, the plaintiff is hardly in a position to argue that the documents that he alleges form the basis of his Claims should not be
considered in determining those Claims' legal sufficiency.
Accordingly, except in one particular,8 the Court will consider
the defendants' Appendix, where necessary, in deciding this motion.
B.

Claim 1: Dividends

[4-5] In what the Court has described as Claim 1 (see supra p. 6),
the plaintiff alleges that: (i) Southern's public filings created the
misleading impression that Southern would be able to sustain its
history of paying increasing and regular common stock dividends
when, in fact, its ability to pay common stock dividends at those
historic rates was in jeopardy (Amended Complaint,
47(b)); and
(ii) the defendants' emphasis on Southern's dividend history misled
the investing public into paying improperly high market prices by
inducing their incorrect belief that Southern was, and would continue
to be, in good financial condition, when, in fact, it was facing serious
problems. (Pl. Br. at 33-34.) The defendants argue that Claim 1
fails to state a cause of action, and I agree.
This Claim's fatal flaw lies in its premise. Contrary to plaintiff's
assertion, the amended complaint does not allege that Southern either
represented, or made misleading statements that could have led
investors to conclude, that it would continue to pay ever-higher
dividends. All the complaint alleges is that Southern represented that

Complaint, the plaintiff has put the Prospectus in the record for purposes of the
Court's considering the Motion To Dismiss."); Glaser v.Norris, Del. Ch., C.A.
No. 9538, Chandler, V.0., slip op. at 9 n.3 (July 13, 1989); Lzwis v.StrarLz, Del.
Ch., C.A. No. 7859, Hartnett, V.0., mem. op. at 6-10 (Feb. 12, 1986); Patents
Management Corp. o. O'Connor, Del. Ch., C.A. No. 7110, Walsh, V.C., tr. op. at
2-3 (June 10, 1985).
8. The only Appendix dochment that the Court will definitely not consider
is a Form 8-K dated May 25, 1990. (Form 8-K, Appendix Vol. A, Exh. 3/Vol.
D, Exh. E(20).) The amended complaint does not refer to that document; the latest
document that the complaint does refer to is the Registration Statement filed
August 8, 1988. (Pl. Br. at 13 n.4.)
The plaintiff next suggests that if the Court considers the documents contained
in the defendants' Appendix, he should be allowed to supplement the record with
additional documents of his own choosing. (Oral Arg. Tr. at 87.) Assuming without
deciding that plaintiff would be entitled to do that in an appropriate case, the time
for expanding the record in this case has long passed.
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"protection and growth of the dividend is a matter of the highest

priority for the board and for management," (id. 16) and that
Southern had "paid its common stockholders higher or equal pershare dividends since 1948." (Id. 17 (emphasis added).) Those
statements do not rise to the level of a representation that dividends
would always increase. See In re Arkla Exploration Co. Shareholders Litig.,
Del. Ch., C.A. No. 12,288 (Consolidated), Hartnett, V.C., ltr. op.
at 12-14 (Jan. 14, 1992).
Moreover, the documents incorporated by reference into the
amended complaint disclose that during the Class Period Southern
did, in fact, continue to pay higher or equal per-share dividends to
its common stockholders. In both 1986 and 1987, dividends increased

over the previous years,- and during 1988, dividends remained at
the 1987 levels. (Southern 1988 Annual Report, Appendix Vol. A,
Exh. 73/Vol. B, Exh. B(5) at 40; Southern 1987 Annual Report,
Appendix Vol. A, Exh. 74/Vol. B, Exh. B(4) at 40.)
Because on its face the amended complaint does not support
Claim 1 as plaintiff has characterized it, that Claim is not actionable.
Therefore it must be dismissed insofar as it alleges violations of the
1933 Act.
C.

Claims 2 & 3: Gulf States Receivables,Plant Vogtle, and AFUDC
Defendants next argue that Claims 2 and 3 are barred by the
one-year statute of limitations found in section 13 of the 1933 Act.
That statute pertinently provides:
No action shall be maintained to enforce any liability created
under section 11 or section 12(2) unless brought within one
year after the discovery of the untrue statement or the
omission, or after such discovery should have been made
by the exercise of reasonable diligence ....
15 U.S.C. § 77m.
[6-7] Because the statute which creates the causes of action being
sued upon also contains its own limitations provision, courts have
required plaintiffs suing under the 1933 Act to plead, as part of their
substantive claims, facts demonstrating that those claims are timely
under section 13. 9 Cook v. Avien, Inc., 1st Cir., 573 F.2d 685, 695
9. Plaintiff sues under §§ 11, 12(2), and 15 of the 1933 Act. Although § 13
expressly governs claims brought only under §§ 11 and 12(2), it has also been
interpreted to cover claims brought under § 15. Heri v. Stafford, 6th Cir., 663 F.2d

669, 679 (1981); Morley v. Cohen, D. Md., 610 F. Supp. 798, 815 (1985); Hill V.
Der, D. Del., 521 F. Supp. 1370, 1389 (1981).
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(1978); Hill v. Der, D. Del., 521 F. Supp. 1370, 1389 (1981); Woods
v. Homes & Structures of Pittsburg, Kansas, D. Kan., 489 F. Supp.
1270, 1289 (1980); Brick v. Dominion Mortgage & Real4 Trust,
W.D.N.Y., 442 F. Supp. 283, 291-92 (1977); In re Caesars Palace
Sec. Litig., S.D.N.Y., 360 F. Supp. 366, 377 (1973). That is a
departure from the normal procedure under which a defendant must
plead the statute of limitations as an affirmative defense.
Defendants argue that Claims 2 and 3 are barred by section 13
because: (i) plaintiff has not pled sufficient facts to show that those
Claims are timely; and (ii) Southern's SEC filings conclusively establish that over one year before December 30, 1988 (the date that
this action was filed), Southern had disclosed all material information
needed to put a diligent shareholder on notice of the facts underlying
those Claims. In response, plaintiff counters that he did plead facts
sufficient to establish his compliance with section 13, and that,
moreover, questions of due diligence and adequacy of disclosure
involve factual matters that cannot be determined at this stage.10
[8-9] The first question is whether the plaintiff has adequately pled
compliance with the section 13 statute of limitations. In Hill, 521
F. Supp. at 1388-89, Chief Judge Latchum articulated the pleading
requirements of section 13 thusly:
Although the Court is without power to decide the due
diligence question as a matter of law, it is obligated to
insure that the issue has been properly pleaded. Generally,
when the very statute which creates the cause of action
contains a limitations provision, the plaintiff must plead
sufficient facts to demonstrate that he is not barred from
pursuing his claims. The courts have held that in order
properly to allege a claim under § 12(2), the complaint must
set forth [1] the time and circumstances of the discovery
of the fraudulent statements [(or omissions)], [2] the reasons
why discovery was not made earlier if more than one year
has elapsed since the fraudulent conduct occurred, and [3]
the diligent efforts which plaintiff undertook in making or
seeking such discovery.

10. The parties also engage in extended, scattered, and hypertechnical jousting
over whether Southern did or did not properly utilize AFUDC. (&,, e.g., Def. Op.
Br. at 31-32; Pl. Br. at 25; Def. Rep. Br. at 9-11; Oral Arg. Tr. at 54.) Fortunately,
I need not reach that issue on this motion.
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Id. (citations omitted); accord Glaser v. Norris, Del. Ch., C.A. No.
9538, Chandler, V.C., slip op. at 16 (July 13, 1989)." The question
here is whether the amended complaint satisfies those requirements
insofar as Claims 2 and 3 are concerned.
Plaintiff insists that it does. As for Claim 3 (Plant Vogtle and
AFUDC), plaintiff relies on the following paragraph:
[T]he Company [(Southern)] acknowledged on December 29,
1988 that it will have to take an additional charge estimated
at $175 million against earnings if the PSC's [(Georgia

Public Service Commission's)] order relating to rate increases concerning Vogtle is upheld in the courts and that
the earlier after tax charge of $229 million to cover Vogtle's
cost overruns was woefully inadequate.
(Amended Complaint, 34.)
Plaintiffs difficulty, however, is that this paragraph does not
allege that the Plant Vogtle and AFUDC claims could not have been
discovered by exercising due diligence before December 29, 1988.
Moreover, a Form 8-K incorporated by reference into the amended
complaint reveals that Southern had publicly disclosed the Georgia
PSC's September 30, 1987 decision in the Plant Vogtle retail rate
case on October 9, 1987. (Form 8-K, Appendix Vol. A, Exh. 19,
71/Vol. D, Exh. E(18) at 2.) The amended complaint alleges no
reasons why the plaintiff could not have discovered the wrongdoing
underlying Claim 3 as of that October 1987 date, nor does he allege
what (if any) diligent efforts he made to discover that Claim.
As for Claim 2 (Gulf States receivables), the plaintiff contends
that the following paragraph of the amended complaint demonstrates
his compliance with Hill's pleading requirements:
During the Class Period, the Company's [(Southern's)]
balance sheets recorded as receivables certain amounts due
from Gulf States Utilities Company and/or its subsidiaries
("Gulf States") despite the fact that defendants knew or
should have known that recovery of such amounts was in

11. Plaintiff suggests that Hill does not represent the appropriate pleading
standard. He favors the different approach taken in In re Storage Technology Corp.

Sec. Litig., D. Colo., 630 F. Supp. 1072, 1078 (1986). (See P1. Br. at 18-19; Amended
Complaint,
48, 51.) However, the Court has determined that the appropriate
pleading standard is that adopted and applied by the Delaware District Court in
Hill, and later by this Court in Glaser v. Norris, supra.
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jeopardy because of Gulf States' deteriorated financial condition and otherwise. Indeed, the defendants were able to
cause Southern's earnings, assets and net worth to be materially overstated throughout the Class Period until finally,
on December 29, 1988, the Company announced that $48
million or 16 cents per share would be excluded from 1988
"earnings" of the Company [(Southern)] to cover the possibility that certain of its receivables would not be collectable
from Gulf States.
(Amended Complaint, 42.)
Arguably this paragraph could be read to imply that plaintiff
could not have discovered the wrongdoing underlying his Gulf States
receivables claims before December 29, 1988. But, the amended
complaint states no reasons to show why plaintiff could not have
discovered those claims either: (a) onJanuary 10, 1986, when Southern
publicly disclosed that Gulf States had requested negotiations to
eliminate or suspend sales and purchases under its unit power sales
agreement with Southern's operating subsidiaries (Form 8-K, Appendix Vol. A, Exh. 5/Vol. D, Exh. E(8) at 2); or (b) on August 14,
1987, when Southern publicly disclosed that it had excluded $66
million from its net income for the twelve months ending June 30,
1987, due to Gulf States' adverse financial condition. (Form 10-Q,
Appendix Vol. A, Exh. 16/Vol. C, Exh. C(8) at 19.) Either disclosure
would arguably have put plaintiff on notice of the alleged wrongdoing
long before December 29, 1988. These pleading omissions, in these
circumstances, are fatal to plaintiff's effort to establish that these
claims fall outside the limitations bar of section 13.12

12. To buttress his argument that he has satisfied Hill's pleading requirements,
plaintiff submitted, for purposes of comparison, the amended complaint in Glaser
v. Norris. In Glaser, Vice-Chancellor Chandler dismissed portions of the original
complaint for failure to plead adequately compliance with the statute of limitations,
citing Hill. After granting the plaintiff leave to amend the complaint, the Court
approved the following revised allegation:
This action was commenced on January 5, 1988, less than fourteen months
after the first day of the Offering, November 12, 1986. Consequently, this
action was brought vithin three years of the "bona fide" public offering
of the Units. The first public disclosure of any information which could
reasonably have led to the discovery of the wrongs alleged herein occurred
on September 25, 1987. Plaintiff, being aware only of publicly available
information, was not aware of the wrongs alleged herein before September 25,
1987. Therefore, this action was also brought within one year of the time
-plaintiff or any Plaintiff Class member could have learned of the wrongs
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For these reasons, I must conclude that as far as Claims 2 and
3 are concerned, the amended complaint fails to satisfy the 1933 Act
limitations-related pleading requirements. It is therefore unnecessary
to address the balance of the defendants' statute of limitations contentions. 13
In the alternative, plaintiff argues that if the amended complaint
is found to be deficient, he should be granted leave to amend. Plaintiff
relies upon Hill and Glaser, supra, where leave to amend was granted.
(P1. Br. at 20 n.8.) However, in neither of those cases does it appear
that the plaintiff(s) had previously been granted leave to amend their
complaint(s). Here, in contrast, the complaint has already been
amended once; moreover, plaintiffs counsel, in addition to being
highly competent, is the same firm that represented the plaintiff in
Glaser. Therefore, plaintiff cannot claim ignorance of the peculiar
pleading requirements that govern 1933 Act cases of this kind.
[10-11] Normally, in exercising its discretion this Court liberally
grants leave to amend pleadings. Atlantis Plastics Corp. v. Sammons,
Del. Ch., 558 A.2d 1062, 1063 (1989). Where, however, a cause of
action embodies peculiar pleading requirements and where those
requirements are known to plaintiffs counsel, the policy favoring
liberality is far less compelling. Cf Denny v. Barber, 2d Cir., 576
F.2d 465, 471 (1978) (upholding the denial of leave to file a second
amended complaint, where the district court itself had put counsel
on notice of pleading requirements and the first amended complaint
did not satisfy those requirements); Heineman v. Datapoint Corp., Del.
Ch., C.A. No. 8873, Hartnett, V.C., Itr. op. at 3-4 (Dec. 23, 1991)
(leave to amend denied where plaintiff had not pled facts concerning

alleged herein.
(Glaser Amended Complaint, 46, P1. Br., Exh. B at 32-33.)
The quoted paragraph only underscores the deficiencies of the amended complaint here. The Glaser amended complaint specifically states both the significance
of the dates alleged and why the plaintiff could not have discovered the alleged
wrongdoings before those dates. Such allegations are notably absent from the
amended complaint at bar.
13. In referring above to certain portions of the documentary record, the
Court does not determine as a substantive matter the adequacy of the defendants'
disclosures or of the plaintiff's diligence in discovering the Claims. The import of
those references is simply that the amended complaint incorporated publicly-filed
documents that contradict plaintiff's assertions that Claims 2 and 3 could not have
been discovered before December 29, 1988. The result was to impose upon the
plaintiff the burden to plead facts establishing that he could not, by exercising due
diligence, have discovered these Claims within one year of the respective dates of
the earlier (January 10, 1986, August 14, 1987, and October 9, 1987) SEC filings.
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demand excusal with particularity, as required under Rule 23.1). In
these particular circumstances, no basis has been shown why justice
requires allowing the plaintiff to amend his complaint another time.
Accordingly, Claims 2 and 3, insofar as they allege violations
of the 1933 Act, must be dismissed with prejudice.
D.

Claims 4 & 5: Gulf Power Invoices & Georgia Power Spare-Parts
Accounting
Before it proceeds to the merits of the defendants' motion to
dismiss Claims 4 and 5, the Court must first determine precisely
what those Claims are, because the parties characterize them quite
differently. An early resolution of the "characterization" battle serves
not only to identify the issue to be decided, but also to dispose of
the arguments that depend upon the characterization found to be
incorrect.
According to plaintiff, Claims 4 and 5 may be expressed thusly:
(i) the defendants did not disclose Gulf Power's inflated invoicing
and Georgia Power's two-book spare-parts accounting system, both
of which violated generally accepted accounting principles ("GAAP");
(ii) GAAP violations are actionable per se under the 1933 Act; (iii)
therefore, Claims 4 and 5 state legally sufficient disclosure violations
under the 1933 Act. Moreover, (iv) the defendants had a duty to
disclose Gulf Power's invoicing practice and Georgia Power's spareparts accounting practices in order to correct the misleading impression that Southern's financial statements did conform to GAAP.
The defendants view these Claims differently. They contend that
Claims 4 and 5, as described above, are not the claims alleged in
the amended complaint, but represent the plaintiff's eleventh-hour
attempt to recast his claims to avoid their dismissal. Defendants
argue that those Claims, if accurately characterized, allege only that
Southern wrongfilly failed to disclose the investigations into Gulf
Power's invoices and Georgia Power's spare-parts accounting. The
defendants then respond that they had no duty to disclose those
investigations. In addition, the defendants argue that Claims 4 and
5 (as characterized by plaintiff) are legally insufficient because: (a)
Claim 4 (Gulf Power invoices), as expressed in the amended complaint, does not allege any violations of GAAP; 14 and (b) in all
14. Defendants argue that only Claim 5 states a violation of GAAP. ("A
scrutiny of Plaintiff's Amended Complaint will find only one reference to '[GAAP],'
at 36, relating to Georgia Power's accounting for spare parts [(Claim 5)]." (Def.
Rep. Br. at 14.))
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events, GAAP violations as such are not actionable under the 1933
Act.
A fair reading of the amended complaint persuades me that the
plaintiff is correct in his position that Claims 4 and 5 allege violations
of GAAP. Defendants concede that 36 of the amended complaint
alleges a violation of GAAP in connection with Claim 5. Paragraph
36 also alleges that "applicable accounting .

.

. practices" obligated

the defendants "to make and keep books, records, and accounts
which, in reasonable detail, accurately and fairly reflected the transactions and dispositions of Southern's assets .

. . ."

While that al-

legation appears only in the context of Claim 5, its generality is
such that it can and should also be read to cover Claim 4, in which
plaintiff alleges that Gulf Power inflated and falsified its invoices.
(Amended Complaint,
39-41.) Because plaintiff's characterization
of Claims 4 and 5 is accurate, the defendants' arguments stemming
from their quite different view of those Claims need not be considered.
The next question is whether those GAAP-related allegations
state cognizable 1933 Act claims. I find that they do, at least prima
facie, and that at this stage the defendants have not shown the
contrary.
[12-13] The acts complained of in Claims 4 and 5 are alleged to
constitute violations of GAAP. Under basic principles of federal
securities law, if those GAAP-violating disclosures were materially
false or misleading, then the defendants would have had a duty to
disclose facts that would cure the misdisclosures. 15 U.S.C. §§ 77k,
771(2), 77o; see Levine v. NL Indus., Inc., S.D.N.Y., 717 F. Supp.
252, 254 (1989), aff'd, 2d Cir., 926 F.2d 199 (1991); In re Par
Pharmaceutical, Inc. Sec. Litig., S.D.N.Y., 733 F. Supp. 668, 675
(1990) (both cases decided under the Securities Exchange Act of
1934). Here the plaintiff alleges that these GAAP-violating disclosures
were material. (Amended Complaint,
35, 39.) Moreover, plaintiff
relies upon an SEC regulation which expressly provides that financial
statements not prepared in accordance with GAAP are presumed to
be misleading. The regulation, 17 C.F.R. § 210.4-01(a)(1), pertinently states:
Financial statements filed with the Commission which are
not prepared in accordance with generally accepted accounting principles will be presumed to be misleading or
inaccurate, despite footnote or other disclosures, unless the
Commission has otherwise provided .... Is
15. The parties have not cited, nor has the Court been able to locate, any
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Id.
The defendants respond that Claims 4 and 5 cannot be deemed
to allege GAAP violations, because no specific financial line item in
Southern's financial statements treats or corresponds to the subject
matter of those Claims. Defendants also argue that if plaintiffs
reasoning were accepted, any undisclosed event would give rise to
1933 Act liability whenever a plaintiff alleges that the nondisclosure
is inconsistent with GAAP.
While these arguments may ultimately be found to have merit,
at this stage they are premature, because their determination will
require a more fully-developed record. Whether or not the acts alleged
to underlie Claims 4 and 5 constitute violations of GAAP is a mixed
question of fact and law that cannot be resolved on this Rule 12(b)(6)
motion. Moreover, defendants' in terrorem argument overlooks the
fact that before any liability can attach, the plaintiff must first

establish, both factually and legally, that GAAP violations did occur
and that those violations were material and caused harm to the Class.
At this very preliminary stage, all I determine is that the amended
complaint, while hardly a model of clarity, does allege such violations
sufficiently (although barely) to withstand a motion to dismiss.
For these reasons, the defendants' motion to dismiss Claims 4
and 5, insofar as those Claims allege violations of the 1933 Act,
must be denied.
CONCLUSION
The defendants' motion to dismiss the 1933 Act claims (Counts
I and II) is granted without leave to amend as to Claim 1 (Amended
Complaint,
16-18, 19(e), 47(b), (h)), Claim 2 (id.
42, 47(f)),
and Claim 3 (id.
15, 19(a)-(c), 20-34, 47(a), (c)-(e)), but is denied
as to Claim 4 (id.
39-41) and Claim 5 (id.
19(d), 35-38, 47(g)).
The defendants' motion to dismiss the Delaware claims (Count
III) is granted without leave to amend as to Claim 1, but is denied
as to Claims 2, 3, 4 and 5.
Counsel shall submit a form of Order implementing the rulings
in this Opinion.

case authority upholding this Regulation as a basis for a private right of action for
damages. The only decision addressing this issue that the Court has been able to
find is the dissenting opinion in Dan Rirer, Inc. v. Icahn, 4th Cir., 701 F.2d 278,
293 (1983) (Butzner, S.J., dissenting), which does support the plaintiff's position.
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