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ARNOLD v. SOCIETY FOR SAVINGS BANCORP, INC.
No. 12,883
Court of Chancery of the State of Delaware, New Castle
May 25, 1993
Plaintiff filed this action seeking injunctive relief to enjoin the
acquisition of defendant Society for Savings Bancorp, Inc. (Bancorp)
by defendant BBC Connecticut Holding Corporation (BBC), a whollyowned subsidiary of defendant Bank of Boston Corporation (BoB).
Plaintiff claims that Bancorp's Board 6f Directors (the Board) breached
duties owed to him and other similarly situated Bancorp shareholders
regarding a pending merger agreement between Bancorp and BoB.
Plaintiff alleged that the Board sold Bancorp with absolutely no basis
to conclude that they had received the best possible price. Plaintiff
also asserted that the defendants breached their fiduciary duty of
candor by failing to inform the shareholders of material facts, including: (1) the alleged value of one lending company owned by
Bancorp; (2) an alleged rejected proposal for sale of all of Bancorp's
entities; (3) the Board's attempt to renegotiate; and (4) a suggested
cap price by a Board member, before putting the merger proposition
to a shareholder vote.
The court of chancery, per Vice-Chancellor Chandler, denied
plaintiff's motion to enjoin the merger, holding that due to the lack
of materiality of the alleged omissions in the disclosure statements,
plaintiff had failed to satisfy the first prong of the preliminary injunction test, a showing of reasonable probability of success on the
merits of his claim. The court further held that the plaintiff had not
shown a reasonable probability of success on his claim that BBC
and BoB were foreign corporations doing business in Delaware and
were required to register here. Thus, the plaintiff's motion for a
preliminary injunction was denied.
1. Corporations

0- 641, 642, 653, 655, 690

A foreign corporation does not appear to be transacting or doing
business in Delaware, as contemplated by section 371, by agreeing
to an exchange of stock and merger with a Delaware corporation
since none of the transactions at issue were negotiated, executed, or
performed in Delaware. DEL. CODE ANN. tit. 8, § 371 (1991).
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641, 661(1), 663

Lack of effort on the part of the plaintiff to involve the Attorney
General's office to enforce the alleged violation of section 371 resulted
in a failure by the plaintiff to demonstrate that he is entitled to
enforce section 371.
3.

Corporations

C

641, 642(4), 657(1)

The failure of a foreign corporation to comply with section 371
does not impair the validity of any contract of the foreign corporation.
DEL. CODE ANN. tit. 8, § 383(b) (1991).
4.

Injunction

C

138.15, 138.21

The standard on a motion for a preliminary injunction includes
demonstrating (1) a reasonable probability of success on the merits,
(2) irreparable harm if the action is not enjoined, and (3) that the
need for protection outweighs any harm that can reasonably be
expected to befall the defendants if the injunction is granted.
5.

Corporations

C-307, 310(1), 584

Directors have a fiduciary duty to shareholders to disclose all
material facts to the stockholders in connection with the stockholder
votes on proposed mergers.
6.

Corporations

0

310(1), 584

To establish that omissions occurring in communications to
shareholders are material, plaintiffs must show a substantial likelihood
that a reasonable shareholder would consider the omitted information
important in deciding how to vote.
7. Corporations

C

310(1), 584

If directors have no control over contingent issues, they are not
required to disclose such issues to the shareholders.
8.

Corporations

-

310(1), 584

A proxy statement must strike a balance between providing too
little information or too much. An omission by defendants of a
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previous valuation does not constitute an omission of a material fact
because disclosure would have required so much explanation and
clarification that it could have caused undue confusion among stockholders.
9.

Corporations

C

310(1), 584

A board's policy regarding acceptance or rejection of offers is
not necessarily material. The important factor to consider is the
"total mix" of information presented to the shareholders in the proxy
statement.
10.

Corporations

0

310(1), 584

Omitting information with regard to the actual per share estimate
was justified due to the likelihood of confusion and misunderstanding
it would cause.

11.

Corporations

C--- 310(1), 584

The fact that Board members unsuccessfully tried to get a more
favorable exchange ratio is evidence that the ratio was indeed fair,
and nondisclosure of the attempt is not material.
12.

Corporations

0

310(1), 584

"Play-by-play" facts need not be described to shareholders.
Thus, allegations that a director may have first suggested a price
cap is not the type of information necessary for a proxy statement.
13.

Corporations

C--- 310(1), 584

There is no substantial likelihood that the plaintiff will prevail
due to the lack of materiality of the alleged omissions in the disclosure
statement. None of the information plaintiff asserts should have been
disclosed would be material to the reasonable shareholder, nor is
there a reasonable probability of success on his claim that the foreign
corporations are doing business in Delaware and were required to
register here.
William Prickett, Esquire, Ronald A. Brown, Jr., Esquire, Jeen
Kim, Esquire, Curtis C. Johnston, Esquire, and Thomas A. Mullen,
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Esquire, of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington,
Delaware, for plaintiff.
Jesse A. Finkelstein, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Richard F. Ziegler, Esquire, of Cleary,
Gottlieb, Steen & Hamilton, New York, New York, of counsel, for
defendants Society for Savings Bancorp, Inc., David T. Chase,
Sanford Cloud, Jr., Lawrence Connell, Robert E. Green, Jerome
H. Grossman, Betsy Henley-Cohn, Ronald D. Jarvis, Edward F.
Large, Edward J. Okay, John F. Shea, Jr., Florian A. Stang, and
Jerry F. Stone, Jr.
A. Gilchrist Sparks, III, Esquire of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Robert A. Buhiman, Esquire, of Bingham,
Dana & Gould, Boston, Massachusetts, of counsel, for defendants
Bank of Boston Corporation and BBC Connecticut Holding Corporation.
CHANDLER,

Vice-Chancellor

Plaintiff Robert H. Arnold ("plaintiff")' seeks to enjoin the
acquisition of defendant Society for Savings Bancorp, Inc. ("Bancorp") by defendant BBC Connecticut Holding Corporation ("BBC"),
a wholly-owned subsidiary of defendant Bank of Boston Corporation
("BOB"). He claims that Bancorp's Board of Directors (the "Board")
breached duties owed to him and other similarly situated shareholders
in Bancorp regarding a pending merger agreement between Bancorp
2
and BoB (the "merger agreement").
Plaintiff has moved for a preliminary injunction to stop the
merger. Plaintiff has also moved to enjoin BoB and BBC from
effectuating the merger under the theory that merging constitutes
doing business in Delaware and the parties have not complied with
Delaware's corporate registration requirements, 8 Del. C. § 371.

1. Because a member of the board of directors of defendant Society for

Savings Bancorp shares the surname Arnold, I will refer to plaintiff simply as
"plaintiff" to avoid confusion.
2. In addition to Bancorp, BoB and BBC, plaintiff names 12 of the 14
members of the Board as defendants: David T. Chase, Sanford Cloud, Jr., Lawrence
Connell, Robert E. Green, Jerome H. Grossman, Betsy Henley-Cohn, Ronald D.
Jarvis, Edward W. Large, Edward J. Okay, John F. Shea, Jr., Florian A. Stang,
and Jerry F. Stone, Jr.
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Defendants have moved to dismiss claims against BoB and BBC for
lack of jurisdiction. 3 After reviewing the factual background in part
I, I will address the jurisdictional dispute in part II, and in part III
will consider plaintiff's motion for a preliminary injunction. Part IV
summarizes my conclusions.
I.

BACKGROUND
A.

The Parties

4
Plaintiff owns 300 shares of common stock in Bancorp.
Defendant Bancorp is a Delaware bank holding company that
owns a Connecticut savings and loan institution, Society for Savings
("Society"). Society owns Fidelity Acceptance Corporation ("FAC"),
a profitable consumer lending company. Bancorp currently has over
11 million shares of common stock and is publicly traded on NASDAQ. In August of 1992, Bancorp's Board approved a merger plan
between BoB and Bancorp. The twelve Board members named as
defendants in this action voted in favor of the merger in August
1992. Two other Board members, Rudolph P. Arnold, the chairman
of the board (and no relation to plaintiff), and Robert Weinerman
abstained from voting for the merger and are not named as defendants. BoB is a Massachusetts bank holding company owning several
banking institutions, including BBC, a Connecticut corporation created to acquire Bancorp.

B. Events Leading to the Merger
In early 1991 Bancorp began to experience serious financial
difficulties, almost entirely due to the performance of Society, which
continues to lose money from operations and non-performing loans.
FAC, on the other hand, has remained profitable, although defendants assert that its profitability will be in jeopardy if interest rates
rise. The Bancorp Board determined in 1991 to search for "alternative transactions," i.e., to sell off all or part of Bancorp's assets,
to maximize stockholder value. The Board retained several investment

3. Defendants also have moved for dismissal or summary judgment on any
remaining claims. I will not address defendants' dismissal motion at this time.

4. In addition plaintiff owns 14,000 shares of Multibank Financial Corporation, a corporation which has agreed to merge with BoB in a stock swap, which
will provide him with 15,750 BoB shares. Therefore, plaintiff may have an interest
in opposing any transaction he feels is disadvantageous to BoB.
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banking firms, including Goldman Sachs ("Goldman"), to undertake
a study and recommend alternatives in this regard in 1991. Bancorp
formally retained Goldman on April 30, 1991, to assist it in identifying transactions to maximize stockholder value. Goldman presented four options: a complete sale of Bancorp; selling only the
savings and loan (the bank); liquidation through a break-up; and
maintaining the status quo.
C.

The May Proposal

At some point between April 1991 and May 1992, Goldman
began to focus primarily on the second option, a liquidation of
Bancorp by selling its assets separately. The assets were divided into
pieces consisting of Society's deposits, its investment and loan assets,
FAC, and a fourth category of "bad" assets, such as foreclosed real
estate (the "stub" entity). Goldman, in connection with its development of the May proposal, sought and received bids for each of
Bancorp's component parts-FAC, Society, its loans, and its "stub"
category-separately- This effort led to a proposal it presented to
the Board on May' 28, 1992 (the "May proposal").
In connection with this plan, in April and May of 1992, Goldman
auctioned FAC and received at least nine bids, including one valued
at approximately $275 million on December 31, 1992. FAC was
considered the "jewel in the crown" of Bancorp's assets, but it was
unclear whether the jewel could actually be separated from the other
components of Bancorp, due to regulatory and financial constraints.
Goldman also solicited bids for the other components, and indicated to the Board that it might be interested in purchasing Society's
loan portfolio. The Board allowed Goldman to pursue this option.
These bids were used in formulating the May proposal. Under the
May proposal, BoB would purchase Society's deposits; Norwest would
purchase FAC; Goldman would purchase much of Society's loan
portfolio; and a "stub" entity would be created to hold the unsalable
assets. The price stockholders would receive for each share was
estimated at $15.94 plus the value of the "stub" entity, which was
valued at $3.32, for a total of $19.26. The total value of the corporation was approximately $229.4 million, reflecting that Bancorp
as a whole was valued at less than some of the bids received for
FAC alone. Although director Connell recommended that the Board
pursue the May proposal further, the Board decided, by a vote of
8 to 5, not to pursue the May proposal. The Board then terminated
Goldman's role as advisor on May 29, 1992.
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D.

The Aferger Agreement

Shortly after the Board rejected the May proposal, BoB and
Bancorp Board member Connell began to discuss a possible acquisition of Bancorp. The parties contest who initiated the conversations.
Whatever the case, on August 24, BoB sent Bancorp and Connell
a written expression of interest, including a draft term sheet and a
request for fifteen days of exclusive due diligence on Bancorp. BoB
agreed preliminarily to acquire Bancorp based on a stock-for-stock
exchange at a ratio of .8 shares of BoB common stock for each share
of Bancorp common stock based on the trading price of BoB's
common stock at the dosing, with a Bancorp S20-per-share cap.
Defendants claim that Connell suggested the $20 "cap" and then
ordered Goldman to draw up supporting arguments for it.
The Board met on August 27, 1992, and discussed BoB's offer,
at which time they were fully informed of the negotiations between
Connell and BoB. They adjourned with plans to attempt to agree
to sell Bancorp to BoB, and to discuss the options early on August 31,
1992. Between the 27th and the 31st Bancorp and BoB continued
to negotiate details of the possible agreement.
On the morning of the 31st, the Board met again to discuss its
options, especially whether an auction or resolicitation of the market
would be warranted. It concluded that these were not necessary.
The Board then voted 8 to 1 (with five abstentions) to approve the
merger. Thereafter Connell and a representative from Goldman went
to discuss a few more of the Board's concerns with BoB representatives. BoB responded by promising to use its best efforts to obtain
regulatory approval for the merger, and to adjust the $20-per-share
cap after June 30, 1993, if necessary. The Board then voted again,
13-0, with two abstentions, to approve the transaction. As of the
time of the approval, the exchange ratio translated into a per-share
value of approximately $17.30 per share.
Members of the Board met with BoB representatives during the
week prior to the March 4, 1993 stockholders' meeting to try to
negotiate an increase in the exchange ratio under the merger agreement. BoB rejected the Board members' attempt under the assumption that renegotiation could open the floodgates, requiring BoB
to renegotiate exchange ratios in other ongoing merger agreements.
On March 3, 1993, plaintiff filed this action, seeking injunctive
relief for alleged breaches of duties of care and candor by the Board.
Specifically, plaintiff alleges that the Board sold Bancorp with absolutely no basis to conclude they had received the best possible
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price, thus violating their Revlon duties and other duties owed to

plaintiff as a shareholder. Plaintiff also asserts that the defendants
breached their fiduciary duty of candor by failing to inform the
shareholders of material facts-i.e., the value of FAC alone, the
value of the rejected May proposal, the attempt to renegotiate the
exchange ratio-before putting the merger proposition to a shareholder vote.
The following day, at the March 4, 1993 stockholder meeting,
Bancorp's shareholders approved the plan of merger between Bancorp
and BoB by an 82 % to 15 % margin. Immediately thereafter, plaintiff
sought a preliminary injunction. The shareholders' ratification thus

limits the issue before me to whether or not defendants have adequately disclosed all material information to the shareholders in order
for them to reach an informed and binding vote. Stroud v. Grace,
Del. Supr., 60 A.2d 75, 82-84 (1992); In re Wheelabrator Technologies,
Inc., Del. Ch., No. 11,495, Jacobs, V.C. (Sept. 6, 1990), slip op.
at 19. 5 In effect, this motion for a preliminary injunction is a challenge
to the validity of the March 4, 1993 proxy (the "proxy").

6

I must,

therefore, closely examine the adequacy of defendants' disclosures to
determine if a preliminary injunction is warranted. Before I consider
the preliminary injunction motion, however, I will address the jurisdiction questions raised in the parties' various motions.
II.

THE JURISDICTION MOTIONS

Defendants have moved to dismiss BoB and BBC for lack of

personal jurisdiction over them. Plaintiff, who opposes this motion,
has moved to enjoin the merger under the theory that merging is
doing business in Delaware, which neither BoB nor BBC is licensed
to do under 10 Del. C. § 371.
For purposes of the pending motion to enjoin the merger, I will
assume personal jurisdiction exists regarding BoB and BBC. I, therefore, defer ruling on defendants' jurisdiction motion.
Plaintiff's motion to enjoin BoB and BBC from effectuating the
merger with Bancorp based on § 371 assumes that negotiating a

5. Plaintiff raises allegations of waste in a footnote of his Reply Brief of
May 2, 1993, citing Michelson v. Duncan, Del. Supr., 407 A.2d 211, 223 (1979),
for the proposition that shareholder ratification does not nullify claims of waste. I

find this case inapplicable to the factual situation at hand, however, because, unlike
Michelson, plaintiff's complaint fails to state a claim for'corporate waste.
6. The proxy statement, dated March 4, 1993, is attached to the complaint.
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merger agreement with a Delaware corporation constitutes "doing
business" in Delaware.
[1] I conclude that plaintiff has not shown a reasonable probability
of success on the merits of this claim to warrant issuance of a
preliminary injunction. First, neither BBO nor BoB, both of which
are foreign corporations, conduct any business in Delaware. None
of the transactions at issue in this case were negotiated, executed or
performed in Delaware. That BoB, through its subsidiary BBC, has
agreed to an exchange of stock and merger with Bancorp, a Delaware
corporation, does not appear, at this juncture, to constitute transacting or doing business in Delaware as contemplated by 8 Del. C.
5 371.
[2] Second, plaintiff has not demonstrated that he is entitled to
enforce 5 371, so as to compel BBC and BoB to register with the
Secretary of State. Section 384 of Title 8 specifies that "the Attorney
General shall, upon his own motion or upon the relation of proper
parties, proceed . . . [to enforce § 371] by complaint in any county

in which such corporation is doing business." 8 De. C. § 384. Plaintiff
has made no effort to involve the Attorney General's office in this
action to enforce the alleged violation of 9 371.
[3] Finally, I note that the failure of a foreign corporation to comply
with § 371 does not impair the validity of any contract of the foreign
corporation. 8 Del. C. § 383(b). Accordingly, I find it unlikely that
plaintiffs ultimately will succeed on the merits of his claim that BBC
and BoB are required to register under § 371 and that their failure
to do so entitles plaintiff to enjoin consummation of the merger
agreement.
III. THE PRELIMINARY INJUNCTION MOTION
[4] The standard on a motion for a preliminary injunction is well
established. To be entitled to a preliminary injunction a plaintiff
must demonstrate three factors: 1) a reasonable probability of success
on the merits; 2) irreparable harm if the action is not enjoined; and
3) that the need for protection outweighs any harm that can reasonably be expected to befall the defendants if the injunction is
granted. Mills Acquisition Co. v. MacMillan, Inc., Del. Supr., 559 A.2d
1261, 1278 (1989); Gilmartin v. Adobe Resources, Del. Ch., No. 12467,
Jacobs, V.C. (April 6, 1992), slip op. at 18. Plaintiff here fails to
demonstrate the first factor, a reasonable probability of success on
the merits.
[5-6] As is well-settled, directors have a fiduciary duty to shareholders to disclose all material facts to the stockholders in connection
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with the stockholder votes on proposed mergers. Rosenblatt v. Gety
Oil Co., Del. Supr., 493 A.2d 929, 944 (1985). "An omitted fact is
material if there is a substantial likelihood that a reasonable shareholder would consider it important in deciding how to vote." Id.
Plaintiff asserts there is a reasonable probability that the defendants
violated their duty of disclosure. He claims that the defendants failed
to disclose material facts regarding the value of Bancorp and its
components and also regarding the merger agreement. He claims
defendants breached this duty by: 1) failing to inform the shareholders
that FAC was valued at a price higher than the merger price; 2)
failing to disclose the (possible) value for the components of Bancorp
under Goldman's May proposal; 3) failing to disclose the fact that
the Board tried to renegotiate the exchange ratio after the merger
agreement was entered into; and 4) failing to disclose the origin of
the $20 cap for each share of Bancorp stock under the agreement.'
A.

The FAG Valuation

Plaintiff claims that defendants' failure to inform the stockholders
of a previous valuation of FAC (part of Goldman's May proposal)
constitutes an omission of material fact. Plaintiff claims that this
valuation is material to Bancorp's stockholders because it is well
above that of the present offer, which includes not only FAC but
all of Bancorp. First, I note that the proxy statement does provide
a basic description of Goldman's exploration of selling off Bancorp
piecemeal. Proxy at 21. Specifically, the Proxy states:
By the fall of 1991 .

.

. there began a more intensive

evaluation of a three-part strategy in which Society's loan
and investment assets, its ownership interest in FAG and
its retail branch bank system would be sold in separate
transactions. After Bancorp's management and Goldman
Sachs had investigated such transactions for several months

7. Plaintiff also asserts that the Board did not adequately disclose the "discussions and votes" of the Board leading up to its decision to accept the merger
agreement. I find, however, that the language in the proxy statement is sufficiently
clear to disclose the Board's votes. It states that the Board first took a preliminary
vote in which "Eight members of the Board voted in favor of the motion, one
voted against the motion and five abstained." Proxy at 22. After brief further
negotiations between the Board and BoB, the Board voted "unanimously, with two
abstentions" language which denotes to a reasonable shareholder that two members
of the Board did not support the merger. Id. I, therefore, find these disclosures to
be adequate disclosures of the Board's discussions and votes.
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*.. the Bancorp Board of Directors, at a meeting held on
May 28, 1993, considered whether to pursue a series of
transactions ....
Id.
Second, it must be noted that the price Goldman provided to
the Board was not a component of an absolute offer to buy FAC,
but was part of an elaborate and contingent arrangement. In other
words, the offers solicited for FAC were not accurate valuations for
Bancorp for a number of reasons. The offer to purchase FAC was
contingent, for example, on all four components of Bancorp being
sold, including the group of "stub" assets described as "unsalable".
The division and sale of Bancorp into separate units was also contingent on the approval of various banking regulatory agencies. These
regulatory constraints would most likely prohibit the piecemeal sale
of Bancorp." These facts were disclosed in the proxy:
In light of a number of factors, including (a) the lack of
certainty of the value to be received in the sale of FAC
and Society's assets and consequently the value to be received by Bancorp's stockholders, (b) the substantial costs
of proceeding to the stage where more certain values would
be ascertainable, (c) the significant risks of failure to close
associated with three separate transactions all conditioned
upon each other, and the substantial expenses and costs to
be incurred in the event of a failure to dose and (d) recent
improvements in Society's condition and results and Bancorp's prospects, the Board ... determined ... not to
pursue the proposed transactions further ....
Proxy at 21.
[7] Therefore, the alleged price for FAC, a unit which probably
could not be sold under the May proposal anyway, is speculative
and hypothetical information, and need not be disclosed. As I determined in In re Genentech, Inc. Shareholders Litig., Del. Ch., No.
11377, Chandler, V.C. (June 6, 1990), slip op. at 15-16, defendants
had no control over contingent issues, so were not required to disclose
these issues to the shareholders. Here also the defendants had limited
control over whether the May proposal would actually work.
8. Therefore, the record does not support plaintiff's contention that Society
could be sold apart from Bancorp's other assets. See, e.g., PX 10, Connell's May 26,
1992, Memorandum to the Board.
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Furthermore, this type of information is potentially misleading

and requires a great deal of explanation to make sense to the reader.
A proxy statement must strike a balance between providing too little
information or too much, which risks confusing stockholders. In re
Vitalink Communications, Del. Ch., No. 12085, Chandler, V.C. (Nov. 8,
1991), slip op. at 31, aff'd Del. Supr., 610 A.2d 752 (1992); TCG
Sec., Inc. v. Southern Union Co., Del. Oh., No. 11282, Chandler, V.0.
(Jan. 31, 1990), slip op. at 18. Therefore, to the contrary of plaintiff's
assertions, I determine that requiring defendants to disclose and
explain the FAG $275 million offering price would have required so
much explanation and clarification that it could have caused undue
confusion among stockholders. As a result, defendants' omission of
the purported $275 million asking price does not constitute an omission of material fact.
B.

The May Proposal Value-$19.26 per share

Plaintiff's next assertion is that the Board failed to inform the
shareholders of the exact per-share amount that Goldman stated in
the May proposal. As plaintiff notes, the proxy does recite the basic
facts of the offer. Proxy at 21-22, see quotations supra. These facts
include that Goldman solicited and received offers, and that the offers
were contingent. It also states:
With respect to Bancorp's prospects, the Board of Directors
took into account, among other things, management's base
case projections (prepared in April, 1992 in connection with
Bancorp's capital plan for regulatory purposes) (the "base
case") and certain alternative projections prepared by management under more favorable assumptions (the "best
case").
Proxy at 22. The proxy further provides projected 1994 earnings
per share under both the base case and best case scenarios. However,
the proxy does not state the estimated offering price of $19.26 per
share of Bancorp stock.
[9] This omission, according to plaintiff, is material because it
demonstrates the inadequacy of the present merger consideration.
He cites Gilmartin, 12467 at 21, in this regard. Gilmartin, however,
concerned the omission of two directors' negative opinions about a
merger, not the omission of the (possibly confusing) monetary value
of a previous offer. As the Delaware Supreme Court has noted, a
Board's policy regarding acceptance or rejection of offers is not
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necessarily material. See Bershad v. Curtiss-Wright Corp., Del. Supr.,
535 A.2d 840, 847 (1987). The important factor to consider is the
"total mix" of information presented to the shareholders. Id.
Furthermore, plaintiff has not demonstrated that the $19.26
merger consideration was likely to occur. Considering the contingent
factor discussed earlier, this May proposal was unlikely to occur. In
a confidential memorandum to the Board (PX 10), director Connell
noted the risks and contingency of the May proposal, and recommended against it. Plaintiff claims that PX10 demonstrates that the
$19.26 value was "critical" in the Board's decision to accept the
present merger agreement. The record, however, does not support
this assertion. The $19.26 offer, which as I have described above
was speculative, did likely provide the Board with a basis for approximating the worth of Bancorp; in no way, however, does the
evidence before me suggest that the exact price per-share was "critical" information. Rather, the record suggests that the facts disclosed
in the proxy statement provide an adequate explanation of the May
proposal. I note that in order to provide the $19.26 price, the proxy
statement would have had to include information pertaining to the
contingencies of all the separate entities being sold; the due diligence
required for each entity; the regulatory snarls expected in selling off
FAC; the difficulties selling off the "stub" entity; and the highly
speculative valuation of the "stub" assets. This information, in my
opinion, would unduly complicate the proxy statement. See TCG Sec.,
Inc., supra, slip op. at 17.
[10] The Board did provide information in the proxy statement
pertaining to the prior exploration of selling the entities separately.
Proxy at 21. I find the explanation a more than adequate disclosure
of the information before the Board. Therefore, the Board was
justified in omitting the actual per-share estimate of $19.26 due to
the likelihood of confusion and misunderstanding it would cause.
C.

The Attempt to Renegotiate

Plaintiff asserts that the Board members' attempt to renegotiate
the exchange ratio with BoB representatives during the week before
the shareholder vote was a material fact which required disclosure.
Because this action occurred shortly before the shareholder vote on
March 4, but weeks after the issuance of the proxy statement, I am
not sure what sort of disclosure plaintiff would have wished; presumably, he believes that some sort of addendum to the proxy should
have been provided to shareholders regarding the renegotiation at-
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tempt. He claims these events are material facts which evidence the
patent unfairness of the exchange ratio.
The fact that Board members unsuccessfully tried to get a better
deal for their shareholders is not, in my opinion, a sign that the
existing deal was unfair, but merely that the Board was trying to
get the best deal it could. Plaintiff provides no other evidence that
the Board believed the ratio to be unfair to the shareholders. 9
[11] In re Ocean Drilling & Exploration Co. Shareholders Litig., Del.
Ch., No. 11898, Chandler, V.C. (April 30, 1991), presents an analogous situation. In Ocean Drilling, the board opposed an exchange
offer made for Ocean Drilling stock by its controlling stockholder.
A special committee attempted to negotiate a higher exchange ratio
before the offer was made, an attempt which was flatly rejected by
the purchaser. Id. at 4. I denied the motion for an injunction in
Ocean Drilling, finding that plaintiffs had not met their burden of
alleging inadequate disclosure. Id. at 7. As I stated, "I find this
'omission' [of the failed effort to negotiate a higher exchange ratio]
not material for purposes of this motion . . . since this disclosure,
had it been made, would if anything have made a reasonable share-

holder more likely, rather than less likely, to tender." Id. at 9.
Similarly, I find that the fact that the Board here attempted to get
a more favorable exchange ratio, and found that they were unable
to do so, is, if anything, evidence that the ratio was fair, and thus
nondisclosure of the attempt is not material.
D.

The $20 Cap Origins

Plaintiff asserts that defendants failed to disclose that defendant
Connell unilaterally determined the $20-per share cap in the merger
exchange. Plaintiff asserts that Connell solely determined the price

cap in negotiating the merger agreement, and that this fact is material.
Even assuming, however, that plaintiff can demonstrate that Connell
first suggested the cap, the record before me suggests that the Board
and BoB negotiated the price; that is, even if Connell suggested the
cap, he did not "solely determine" it, but rather used it as a starting
point. The record clearly supports a negotiation. See, e.g., PX 14;
PX 17; PX 13.
The proxy statement discloses that the Board negotiated a price
under the merger agreement. It states:
9. In fact, Bancorp's largest shareholder, who is a Board member, voted
for the merger with knowledge of the failed renegotiation attempt.
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At a meeting on August 27, 1992, Bancorp's Board of
Directors was advised of Bank of Boston's interest in such
a transaction. The Bancorp Board thereupon authorized
Bancorp's management to receive Bank of Boston's proposal
and negotiate definitive terms for consideration by the full
Board. Representatives of Bancorp and Bank of Boston met
on August 29 and 30 [1992] to negotiate such terms.
Proxy at 22.
[12] The fact that one of the directors may have first suggested the
price cap is not the type of information necessary for a proxy
statement. Rather, this detail is part of the "play-by-play" facts,
the type of information which need not be described to shareholders,
lest proxy statements begin to look like encyclopedias. TCG Sees.,
Inc., 11282, slip op. at 17.
IV. CONCLUSION
[13] Plaintiff has failed to satisfy the first prong of the preliminary
injunction test, a showing of reasonable probability of success on the
merits of his claim. Rather, plaintiff's claim is likely to be unsuccessful
due to the lack of materiality of the alleged omissions in the disclosure
statement. I find none of the information plaintiff asserts should have
been disclosed-the alleged value of FAC, the alleged May proposal,
the Board's attempt to renegotiate, and Connell's suggestion of the
520 cap-would be considered material to a reasonable shareholder.
In addition, plaintiff has not shown a reasonable probability of success
on his claim that BBC and BoB are foreign corporations doing
business in Delaware and, thus, required to register here. Consequently, I deny plaintiff's motion for a preliminary injunction.
IT IS SO ORDERED.

BTZ, INC. v. NATIONAL INTERGROUP, INC.
No. 11,388
Court of Chancaey of the State of Delaware, New Castle
April 7, 1993
Plaintiff, a shareholder of defendant, moved for an award of
attorneys' fees after acknowledging that its shareholder action had
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become moot. Plaintiffs initial shareholder suit, purported to be an
individual, class, and stockholder derivative action, was filed eight
days after submitting a demand letter to defendant's directors. In
the demand letter, plaintiff suggested various steps for the directors
to take that would increase shareholder value. In the suit that followed, plaintiff sought to require the directors to carry out their
fiduciary duties to maximize shareholder value and to refrain from
taking actions in their own interest. Plaintiff claimed that, as a result
of the pressure from the suit, the defendant took corrective action
in the form of a restructuring, which made the shareholder action
moot. Plaintiff further contended that because this restructuring benefited the corporation, plaintiff was entitled to an award of attorneys'
fees.
The court of chancery, per Vice-Chancellor Hartnett, held that
BTZ's claims were derivative in nature and, as a result, BTZ was
required to comply with the pre-suit demand requirements of Chancery Court Rule 23.1. The court further held that plaintiff was
required to wait a reasonable period of time after submitting a
demand before filing suit, otherwise the suit would be dismissed as
premature. Consequently, the court held that eight days was not a
reasonable time to respond due to complex legal issues involved in
the demand. Therefore, plaintiffs suit was not meritorious and was
not entitled to an award of attorneys' fees. The court concluded that
even if plaintiff's suit was meritorious, they would not be entitled
to an award of attorneys' fees because the suit did not produce a
benefit to the corporation. Thus, the action was dismissed.
1.

Costs

0194.16

Corporations

-

214

The general rule for the law governing an award of attorneys'
fees is that the litigant must, himself, defray the cost of being
represented by counsel.
2.

Corporations

--

214

The general rule governing an award of attorneys' fees is subject
to an exception when shareholder litigation, whether derivative, class
action, or brought by an individual, results in the conferring of a
benefit on the corporation.

19941

3.
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Corporations

0-214

Plaintiff's counsel need not prevail in a final adjudication on
the merits in order to receive an award of attorneys' fees. Attorneys'
fees may be awarded under certain circumstances where a defendant
corporation takes steps to settle or moot a case.
4.

Corporations

C- 214

When a suit is settled or mooted, counsel fees may be granted
only if: (1) the suit was meritorious when filed, (2) an action producing benefit to the corporation was taken, and (3) the benefit to
the corporation was causally related to the suit.
5.

Costs

0-172

Corporations

C---

214

In order for a suit to be considered meritorious when filed, the
complaint must have been able to have survived a motion to dismiss,
whether or not such motion was filed.
6.

Corporations

C--- 211(1)

In determining whether a complaint states an individual or a
derivative cause of action, the court is not bound by the designation
employed by the plaintiff; the nature of the action is determined
from the body of the complaint. DEL. CH. CT. R. 23.1.

7. Corporations

C

202

To set out an individual action, the plaintiff must allege an
injury which is separate and distinct from that suffered by other
shareholders, or a wrong involving a contractual right of a shareholder, such as the right to vote, or to assert majority control, which
exists independently of any right of the corporation. DEL. CH. CT.
R. 23.1.
8.

Corporations

0= 207 1/2

A suit is a stockholder derivative action if it is brought not to
redress a wrong done to the plaintiff individually but to obtain
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recovery or relief in favor of the corporation and all similar stockholders so as to compensate the corporation for some wrong done
to it as a whole.
9.

Corporations

0- 206(2), 206(3)

Pre-suit demand requirements apply if the claims are derivative
in nature. DEL. CH. CT. R. 23.1.
10.

Corporations

C-- 320(5)

A plaintiff must wait a reasonable period of time after submitting
a demand before filing suit, otherwise the suit must be dismissed as
being premature.
11.

Corporations

0

206(4)

Once a plaintiff makes a demand, he can no longer argue that
demand is excused.
12.

Corporations

0

214

Changes in corporate policy can constitute a benefit that may
entitle a plaintiff to an award of attorneys' fees. What is relevant,
however, is the benefit achieved by the litigation, not simply a benefit
that is conferred after the litigation commences.
13.

Equity

Cz- 366

Chancery Court Rules 23(e) and 23.1 require that notice be
given to other class members and other shareholders, respectively,
when a dismissal is voluntarily entered or consented to by the plaintiff
and the plaintiff receives any consideration for dismissing the suit.
DEL. CH. CT. R. 23(c), 23.1.
14.

Action

C

6

Equity

C

360

A dismissal for mootness is considered an involuntary dismissal
on the merits; and, therefore, notice of the dismissal need not be
given to the members of the putative class.
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Brian P. Glancy, Esquire, and Thomas G. Hughes, Esquire, of
Schlusser, Reiver, Hughes & Sisk, Wilmington, Delaware; and David
L. Lee, Esquire, of Law Offices of Frederick Brace, Jr., Chicago,
Illinois, of counsel, for plaintiff.
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, and
Michael J. Feinstein, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Wel, Gotshal & Manges, New York, New
York, of counsel, for defendants.
HARTNETT,

Vice-Chancellor

After acknowledging that this shareholder action had become
moot, plaintiff, BTZ, Inc., ("BTZ"), a shareholder of defendant
National Intergroup, Inc., moved for an award of attorneys' fees.
BTZ claims that National Intergroup took corrective action in response to the suit. Because the suit was not meritorious when filed
and it did not produce any benefit to the corporation, BTZ is not
entitled to an award of attorneys' fees.
I
Defendant, National Intergroup, Inc., at the time this suit was
filed, was a diversified holding company. It had lost money in six
of the seven years before 1990 and was the subject of takeover
rumors. The directors of National Intergroup, allegedly in response
to those rumors, took several actions that plaintiff alleged were
designed to entrench themselves, including the adoption of a poison
pill, voting "golden parachutes" for several managers, and amending
the bylaws to provide for staggered terms for the directors.
On January 29, 1990, Centaur Partners ("Centaur"), an investment group, announced that it had acquired 16.5% of National
Intergroup's shares and would field a slate of candidates for election
to National Intergroup's board who were pledged to sell the company
in whole or in part.
The following day, January 30, 1990, BTZ's counsel submitted
a demand to National Intergroup's directors by letter. That letter
demanded that the directors take various steps that BTZ claimed
would increase shareholder value. These included seeking bids for
the company, not using anti-takeover devices to block bids, causing
the resignation of the chairman and CEO, not engaging in a proxy
battle with Centaur, and not paying greenmail to Centaur.
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On February 7, 1990, eight days after the date of the demand
letter, BTZ filed this suit purportedly as an individual, class and
stockholder derivative action. The complaint alleged that the National
Intergroup directors had "demonstrated a pattern of entrenchment
and are continuing to implement a scheme designed to assure the
board and incumbent management of continued employment in and
control of [National Intergroup]." BTZ, in the complaint, sought
to enjoin this "scheme" and to require the directors "to carry out
their fiduciary duties to maximize shareholder value and to refrain
from taking actions in their own interest, including the payment of
greenmail to suitors, rather than in the interest of shareholders."
Since filing this action in 1990, BTZ has taken no action except
to request the production of documents and to twice move to consolidate this action with other, earlier-fied suits against defendants.
This Court has not acted on either of BTZ's motions for consolidation
because BTZ has failed to comply with this Court's instructions that
it list all pending cases involving the same issues and advise the
Court whether the motions to consolidate are opposed by counsel in
the other actions.
BTZ claims that this action is now moot because National
Intergroup has undertaken a restructuring "similar to some of the
relief plaintiff prayed for in the Complaint in this case." Defendant
does not dispute that the case is now moot. BTZ alleges that this
restructuring benefitted the corporation and that the restructuring
was undertaken because the directors were "under pressure" from
this suit. BTZ claims that it therefore is entitled to an award of
attorneys' fees in the sum of $30,218.25.

This sum is based on BTZ's claim that its attorneys' fees, based
on the standard hourly rate of its attorneys would be $11,726.25
and that it is entitled to a 2.5 multiplier of that figure despite the
fact that Delaware does not recognize the use of multipliers. Sugarland
Indus., Inc. v. Thomas, Del. Supr., 420 A.2d 142, 150 (1980).
II
[1-2] The law governing an award of attorneys' fees is well settled
in Delaware. The general rule is that a litigant must, himself, defray
the cost of being represented by counsel. Chrysler Corp. v. Dann, Del.
Supr., 223 A.2d 384, 386 (1966). The general rule is subject to an
exception when shareholder litigation, whether derivative, class action, or brought by an individual, results in the conferring of a
benefit on the corporation. Tandycrafts, Inc. v. Initio Partners, Del.
Supr., 562 A.2d 1162, 1164-67 (1989).
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[3-4] Plaintiffs' counsel need not prevail in a final adjudication on
the merits in order to receive an award of attorneys' fees, however.
Attorneys' fees may be awarded under certain circumstances where
a defendant corporation takes steps to settle or moot a case. See
Chrsler, supra; Tandcrafts, supra; Allied Artists Pictures Corp. v. Baron,
Del. Supr., 413 A.2d 876 (1980). When a suit is settled or mooted,
counsel fees, however, may be granted only if: (1) the suit was
meritorious when filed; (2) an action producing benefit to the corporation was taken; and (3) the benefit to the corporation was causally
related to the suit. Allied Artists, 413 A.2d at 878; Tandycrafis, 562
A.2d at 1165.
[5] In order for a suit to be considered meritorious when filed, the
complaint must have been able to have survived a motion to dismiss,
whether or not such a motion was filed. Chrysler, 223 A.2d at 387.
Therefore, a plaintiff may not receive an award of attorneys' fees,
if its complaint could not have survived a motion to dismiss.
III
No motion to dismiss was made in this case, but an examination
of BTZ's complaint shows that it would not have survived a motion
to dismiss.
[6] BTZ brought this action purportedly as an individual and stockholder derivative action. BTZ's designation of the type of action is
not binding upon the Court, however. As this Court has observed:
In determining whether a complaint states an individual or
a derivative cause of action, the Court is not bound by the
designation employed by the plaintiff. Rather, the nature
of the action is determined from the body of the complaint.
Moran v. Household International, Inc., Del. Ch., 490 A.2d
1059, 1069-70 (citations omitted), aff'd, Del. Supr., 500
A.2d 1346 (1985).
[7] In Moran, this Court set forth the test for determining whether
a claim must be asserted as a stockholder derivative action or individual action:
To set out an individual action, the plaintiff must allege
"an injury which is separate and distinct from that suffered
by other shareholders," or a wrong involving a contractual
right of a shareholder, such as the right to vote, or to assert
majority control, which exists independently of any right
of the corporation. Id. at 1070 (citations omitted).
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[8] A suit is a stockholder derivative action if it is brought "not
to redress a wrong done to [the plaintiff] individually, but to obtain
recovery or relief in favor of the corporation and all similar stockholders so as to compensate the corporation for some wrong done
to it as a whole." Reeves v. Transport Data Communications, Inc., Del.
Oh., 318 A.2d 147, 149 (1974).
The complaint here does not set forth any "injury which is
separate and distinct from that suffered by other shareholders" that
could provide the basis for an individual claim against the directors
(or a class action as an agglomeration of individual claims). BTZ's
claims of entrenchment are purely derivative claims. Moran, 490 A.2d
at 1070. BTZ's claim that the golden parachutes enacted by the
directors would increase the cost of the company to a potential
acquiror and thus lower the price an acquiror is willing to pay to
the shareholders is likewise a stockholder derivative claim. Kramer v.
Western Pac. Indus., Inc., Del. Supr., 546 A.2d 348, 352-53 (1988).
[9]

Because all of BTZ's claims are derivative in nature, it was

required to comply with the pre-suit demand requirements of Chancery Court Rule 23.1. And, at oral argument, BTZ conceded that
the pre-suit demand requirements of Chancery Rule 23.1 were applicable.
[10] As noted above, BTZ submitted a pre-suit demand in a letter
dated January 30, 1990, and filed this suit eight days later. A plaintiff,
however, must wait a reasonable period of time after submitting a
demand before filing suit; otherwise, the suit must be dismissed as
being premature. See Abbey v. Computer & Communications Technology
Corp., Del. Oh., 457 A.2d 368, 371 (1983); Allison v. General Motors
Corp., D. Del., 604 F. Supp. 1106, 1117-18, aff'd, 3d Cir., 782 F.2d
1026 (1985). No "magical period of time exists by which to measure
whether suit was filed prematurely." Rubin v. Posner, D. Del., 701
F. Supp. 1041, 1045 (1988). However, eight days is not a reasonable
time to permit a board to discharge its duty of considering the farreaching legal and business issues raised by BTZ's demand (such as
whether to fire the CEO, whether to supply all bidders with commercial and financial information and whether to engage in a proxy
contest with Centaur).
Because BTZ's claims were derivative in nature and it failed
to give the Board a reasonable time to respond to the demand,
BTZ's complaint would not have survived a motion to dismiss had
one been brought. Accordingly, BTZ's suit was not meritorious when
filed and it is, therefore, not entitled to an award of attorneys' fees.
[11] In the alternative, BTZ argues that pre-suit demand was excused on the basis that it would have been futile. Once a plaintiff
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makes a demand, however, he can no longer argue that demand is
excused. Spiegel v. Buntrock, Del. Supr., 571 A.2d 767 (1990).
IV
[12] Even if BTZ's suit was meritorious when filed, BTZ would
not be entitled to an award of attorneys' fees because the suit did
not produce a benefit to National Intergroup. BTZ claims that

National Intergroup began a restructuring, similar to that prayed
for in the complaint, due to pressure from the suit. Changes in
corporate policy can constitute a benefit that may entitle plaintiff to
an award of attorneys' fees. Tandyrafts, Inc. v. Initio Partners, Del.
Supr., 562 A.2d 1162, 1165 (1989). However, "what is relevant is
the benefit achieved by the litigation, not simply a benefit that, post
hoc ergo propter hoc, is conferred after the litigation commences." In
re Dunkin' Donuts Shareholders Litig., Del. Ch., No. 10,825-NC (Consolidated), Chandler, V.C. (Nov. 27, 1990), slip op. at 14 (citation
omitted).
BTZ's suit, that was filed on February 7, 1990, was the lastfiled of several shareholder suits against National Intergroup in this
Court. Wolf v. Love, Del. Oh., No. 10499-NC, filed Nov. 22, 1988,
dismissed, Berger, V.0. (Apr. 7, 1992); Rand v. Love, No. 10473-NC,
filed Dec. 6, 1988, dismissed, Berger, V.C. (Apr. 7, 1992); Centaur
Partners, IV v. National Intergroup, Inc., No. 11354-NC, filed Jan. 29,
1990, decision after hearing, Hartnett, V.C. (May 3, 1990), aff'd, Del.
Supr., 582 A.2d 923 (1990). To the extent that "pressure" from
shareholder litigation produced any ostensible benefits, it is clear that

the suit brought by Centaur Partners-that was prosecuted all the
way to the Delaware Supreme Court-was responsible. Centaur
Partners' vigorous (although ultimately unsuccessful) prosecution of
its suit stands in sharp contrast alongside the torpor of BTZ in the
conduct of this suit. Although BTZ on two occasions could not bestir
itself to respond to the Court's requests for information in connection
with its motion to consolidate all the pending actions, it argues that
its conduct of this suit exerted so much pressure on National Intergroup that it produced a restructuring that entitles it to an award
of over $30,000 for attorneys' fees and expenses. This argument is
patently meritless and must be rejected.
V
[13-14] Both parties agree that the case is moot and that it should
be dismissed. Chancery Court Rules 23(e) and 23.1 require that
notice be given to other class members and other shareholders re-
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spectively when a dismissal is voluntarily entered or consented to by
the plaintiff and the plaintiff receives any consideration for dismissing
the suit. Hutchison v. Bernhard, Del. Ch., 220 A.2d 782 (1965). A
dismissal for mootness is considered an involuntary dismissal on the
merits and, therefore, notice of the dismissal need not be given to
the members of the putative class. National Hairdressers' & Cosmetologists' Ass'n, Inc. v. Philad Co., D. Del., 4 F.R.D. 106 (1944) (no
notice required when class action mooted); Daugherty v. Ball, D. Cal.,
43 F.R.D. 329 (1967) (no notice required when stockholders derivative action mooted). The plaintiff also will not receive any consideration. Therefore, no notice to the class or the shareholders is
necessary.
This action is, therefore, dismissed and BTZ's petition for attorneys' fees is denied.
IT IS SO ORDERED.

IN RE CHAMBERS DEVELOPMENT CO. SHAREHOLDERS
LITIGATION
No. 12,508 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
May 20, 1993
Plaintiffs initiated a derivative action after an announcement
that, through flawed accounting principles, the company had been
recording operating expenses as assets. Plaintiffs charged the director
defendants and the corporation itself with waste of corporate assets,
the former accountants with malpractice and aiding and abetting in
the directors' wrongdoings, and certain director defendants with
insider trading upon knowledge that the company's Class A common
stock was overvalued. Defendants moved to dismiss the complaint
or, alternatively, to stay the action pending the resolution of a related
action in federal court in Pennsylvania.
The court of chancery, per Vice-Chancellor Chandler, held that
the action should be stayed under a forum non conveniens analysis. The
court considered the following six factors: (1) the applicability of
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Delaware law in the action; (2) the relative ease of access to proof;
(3) the availability of compulsory service of process for witnesses;
(4) the pendency or non-pendency of similar actions in other jurisdictions; (5) the possibility of a need to view the premises; and (6)
all other practical considerations which would serve to make the trial
easy, expeditious, and inexpensive. The court found that the ease
of access to proof, availability of compulsory process, pendency of
similar federal actions, and other practical considerations weighed in
favor of granting the stay. The court further held that these factors
outweighed any interest Delaware courts might have in interpreting
the applicable laws.
1. Courts
Action

C

28

C- 69(1)

In evaluating a motion to dismiss or stay on the grounds of
forum non conveniens, Delaware courts consider six factors which are
a guide to their discretion: (1) the applicability of Delaware law in
the action; (2) the relative ease of access to proof; (3) the availability
of compulsory process for witnesses; (4) the pendency or non-pendency of any similar actions in other jurisdictions; (5) the possibility
of a need to view the premises; and (6) all other practical considerations which would serve to make the trial easy, expeditious, and
inexpensive.
2.

Action

C

69(2), 69(4)

A judge may stay proceedings in a Delaware lawsuit where there
is a prior action pending elsewhere, in a court capable of doing
prompt and complete justice involving the same parties and the same
issues.
3.

Corporations

C

307

Delaware courts have a significant and substantial interest in
overseeing the conduct of those owing fiduciary duties to shareholders
of Delaware corporations.
4.

Courts

C

28

The application of Delaware law is not conclusive in evaluating
a motion to dismiss in aforum non conveniens analysis. The applicability
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of Delaware law should be accorded some weight, but it is not the
most significant factor in such an analysis.
5.

Courts

C= 28

Actions raising novel and substantial issues of Delaware corporate
law are best resolved in Delaware courts.
6.

Courts

C---

28

When the headquarters of a corporation involved in the litigation, the individual defendants, all pertinent documents, and most
potential non-party witnesses are located in Pennsylvania, the Western District of Pennsylvania clearly is the most convenient forum in
terms of ease of access to proof which weighs in favor of a stay.
7. Corporations

0

319(1)

The court has jurisdiction over a former director of the corporation who was a director at the time alleged wrongs occurred.
DEL. CODE ANN. tit. 10, § 3114 (Supp.-1992).
8.

Constitutional Law
Courts

C

305(5)

- 12(2)

Delaware courts apply a two-step analysis to determine personal
jurisdiction over a nonresident defendant. First, a court must determine whether the long-arm statute applies and, if it does, whether
such application would violate the due process clause of the Fourteenth Amendment of the United States Constitution.
9.

Courts

-35

For a Delaware court to obtain jurisdiction over a Pennsylvania
company, plaintiffs must make a prima facie showing of general
jurisdiction by satisfying the requirements stated in the long-arm
statute. The long-arm statute confers jurisdiction only where a defendant has sufficient contacts with the forum state. DEL. CODE ANN.
tit. 10, § 3104(c)(4) (Supp. 1992).
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Constitutional Law

C= 305(5)

To be subject to a state's jurisdiction, a party must reasonably
expect that a particular activity may expose it to jurisdiction.
11.

Constitutional Law

C

305(6)

A defendant must have continuous and systematic general busi-

ness contacts with a state for that state's court to exercise personal
jurisdiction over it in accordance with due process.
12.

Courts

C-- 35

In considering a motion to dismiss on the ground of forum non
conveniens, a defendant has the burden of proving hardship by sufficient and particularized pleadings.
13.

Action

0

68

A stay may be warranted when such similarities exist between
actions that the resolution of one will greatly simplify the issues in
the other.
14.

Courts

0

35

Defendants sufficiently plead that they will suffer inconvenience
and hardship if this action proceeds by demonstrating the appropriate
factors in a traditionalforum non conveniens analysis which weigh heavily
in favor of granting their motion to stay the action here.
Karen Morris, Esquire, and Patrick F. Morris, Esquire, of Morris
and Morris, Wilmington, Delaware; and Stanley M. Grossman,
Esquire, and Jeffrey C. Block, Esquire, of Pomerantz Levy Haudek
Block & Grossman, New York, New York, of counsel, for plaintiffs
Vincent and Gilda Juliani.
Jesse A. Finkelstein, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Shea and Gould, New York, New York,
of counsel, for defendants John G. Rangos, Sr., John G. Rangos,
Jr., Alexander W. Rangos, Michael J. Peretto, Joseph G. Stotlemyer,
and Hugh Scott.
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Clark W. Furlow, Esquire, and Michele C. Gott, Esquire, of Smith,
Katzenstein & Furlow, Wilmington, Delaware; and Shea & Gould,
New York, New York, of counsel, for defendant Chambers Development Co., Inc.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and Jeffrey G. Brooks, Esquire, of Manion
McDonough & Lucas, P.C., Pittsburgh, Pennsylvania, of counsel,
for defendant Richard A. Knight.
Stephen E. Jenkins, Esquire, and Richard D. Heins, Esquire, of
Ashby & Geddes, Wilmington, Delaware; and Richard R. Nelson,
II, Esquire, Larry K. Elliott, Esquire, and Wayne C. Holcombe,
Esquire, of Cohen & Grigsby, P.C., Pittsburgh, Pennsylvania, of
counsel, for defendant Grant Thornton.
CHANDLER,

Vice-Chancellor

Plaintiffs Vincent and Gilda Juliani ("plaintiffs") have brought
this derivative action on behalf of Chambers Development Co., Inc.
("Chambers") to recover damages from its directors and outside
auditors regarding its previous methods of accounting. Their second
consolidated and amended complaint (the "complaint") names as
defendants: John G. Rangos, Sr. ("J. Rangos, Sr."), John G.
Rangos, Jr. ("J. Rangos, Jr."), Alexander W. Rangos ("A. Rangos"), Michael J. Peretto ("Peretto"), Joseph G. Stotlemyer ("Stotlemyer"), William E. Moffett ("Moffett"), Hugh Scott ("Scott"),
John M. Arthur ("Arthur"), and Richard A. Knight ("Knight"),
all of whom were directors of Chambers at the time the action was
filed (collectively, the "director defendants"). The complaint also
names as defendants Chambers itself and its previous accounting
firm, Grant Thornton ("Grant").
The defendants have moved to dismiss the complaint or, alternatively, to stay the action pending the resolution of a related action
in the United States District Court for the Western District of
Pennsylvania. This is my decision on the motion.
I.

FACTS

Chambers provides services for collecting, hauling, and removing
solid waste. It also develops waste disposal landfills. It became a
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publicly traded company in 1985. Between 1985 and 1991 Chambers
reported annually increasing earnings, from $3 million in 1985 to
almost $50 million (as originally calculated) in 1991. On March 17,
1992, however, Chambers announced a restructuring of accounting
policies relating to the capitalization and deferral of certain expenses.
In April, 1992, Chambers announced that its accounting principles
dating back to 1985 had been flawed in that the company had been
recording operating expenses as assets. As a result it fired Grant as
its accounting firm and recalculated its financial statements after an
audit by another accounting firm, Deloitte & Touche. Under the
restructured accounting policies, Chambers reported losses of approximately $262 million since 1985 rather than earnings of $150
million, as had been previously calculated.
Chambers' March 17th restructuring announcement caused a
flurry of activity in the federal court in the Western District of
Pennsylvania. Between March 18 and June 29, 1992, twenty-one
lawsuits were filed regarding Chambers, including a shareholders'
derivative suit, Yeager v. Rangos, No. 92-1081 (W.D. Pa. Apr. 14,
1992). All twenty-one lawsuits have been consolidated in the Pittsburgh federal court by Order of June 29, 1992, under the caption
In Re Chambers Dev. Co. Sec. Litig., No. 92-0679 (W.D. Pa.) (the
"federal action").
Plaintiffs initiated the present action on April 1, 1992. The
present amended and consolidated complaint, filed on November 16,
1992, alleges four causes of action. Count I seeks to recover for the
alleged waste of corporate assets by the director defendants due to
Chambers' accounting errors. It seeks damages resulting from any
judgment against, or settlement by, Chambers in the federal action;
damages regarding a related SEC investigation and violation of
certain loan covenants; and damages for loss of credibility and ability
to secure future government work approval. Counts II and III charge
Grant, Chambers' former accounting firm, with malpractice and also
aiding and abetting the director defendants in their alleged wrongdoing by using unorthodox accounting measures. Count IV charges
defendants A. Rangos and J. Rangos, Jr., with insider trading by
selling personal shares of Chambers' Class A common stock while
knowing it was valued at artificially high prices due to the company's
improper accounting practices.
Defendants have aligned themselves into three groups in responding to plaintiffs' allegations. They are: 1) Knight, a previous
director who has since resigned from Chambers; 2) the nominal
defendant Chambers and the other previous director defendants (J.
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Rangos, Sr., J. Rangos, Jr., A. Rangos, Peretto, Stotlemyer, Moffett, and Scott); and 3) Grant. Each group has filed a motion to
dismiss or, alternatively, stay plaintiffs' action.'
These groups of defendants have moved to dismiss or stay
plaintiffs' action on a variety of grounds, including: ripeness, lack
of subject matter jurisdiction, forum non conveniens, lack of personal
jurisdiction over certain defendants, preclusion under Chambers'
certificate of incorporation, plaintiffs' conflict of interest, and plaintiffs' failure to comply with the demand requirements of Chancery
Court Rule 23.1. I need not address all of these grounds, for I
believe that under a traditional forum non conveniens analysis this action
should be stayed.
II.

FORUM NON CONVENIENS

[1] In evaluating a motion to dismiss or stay on the grounds of
forum non conveniens, Delaware courts consider six factors: 1) the
applicability of Delaware law in the action; 2) the relative ease of
access to proof; 3) the availability of compulsory process for witnesses;
4) the pendency or non-pendency of any similar actions in other
jurisdictions; 5) the possibility of a need to view the premises; and
6) all other practical considerations which would serve to make the
trial easy, expeditious and inexpensive. Miller v. Phillips Petroleum Co.
Norway, Del. Supr., 537 A.2d 190, 202 (1988). These six factors
should be used as a guide to the Court's discretion. Sumner Sports
Inc. v. Remington Arms Co., Del. Ch., No. 11,841, Chandler, V.C.
(Mar. 4, 1993), slip op. at 6. Therefore, I will examine each of
these factors in turn.
[2] The director defendants argue that instead of applying the sixfactor forum non conveniens analysis, in this situation I should apply
the simpler comity analysis, as stated in McWane Cast Iron Pipe Corp.
v. McDowell-Wellman Eng'g Co., Del. Supr., 263 A.2d 281 (1970).
Under McWane a judge may stay proceedings in a Delaware lawsuit
where there is a prior action pending elsewhere, in a court capable
of doing prompt and complete justice, involving the same parties
and the same issues. Id. at 283; FWM Corp. v. VKK Corp., Del.
Ch., No. 12,485, Chandler, V.C. (Apr. 27, 1992). The federal
action', however, does not involve issues or parties identical to those

1. In addition a fourth group has filed a response to the plaintiffs' answering

brief. It is a subset of the director defendant group, consisting of Scott, Moffett
and Arthur; this group calls itself the "outside directors."
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before me. In the present action, the claims involve whether the
directors breached fiduciary duties resulting in the waste of corporate
assets; in the federal action, the issue is whether defendants caused
the market prices of Chambers' securities to be artificially inflated.
Further, the plaintiffs are not parties to the federal action. I find
these differences to be substantial enough to warrant applying the
traditional forum non conveniens test rather than the simpler M¢lkane
test.
A.

Applicability of Delaware Law

[3] It is clear that Delaware law applies to at least some of plaintiffs'
claims, including those of breach of fiduciary duty and misappropriation. These claims arise from alleged breaches of Delaware corporation law. I acknowledge that Delaware courts do have a
"significant and substantial" interest in "overseeing the conduct of
those owing fiduciary duties to shareholders of Delaware corporations." Armstrong v. Pomerance, Del. Supr., 423 A.2d 174, 177-78
(1980). I do not find, however, that the present action presents a
compelling situation for this interest to outweigh other factors in the
forum non conveniens analysis.
[4] It is important to note that the application of Delaware law is
not conclusive in a forum non conveniens analysis. Jim Walter Corp. v.
Daniel Allen, Del. Ch., C.A. No. 10,974, Allen, C. (Jan. 12, 1990),
slip op. at 10 (factor "should by no means be regarded as conclusive"). Rather, while the applicability of Delaware law should be
accorded some weight, it is not the most significant factor in such
an analysis. Hoover Indus., Inc. v. Chase, Del. Oh., O.A. No. 9276,
Allen, C. (July 13, 1988), slip op. at 10-11.
[5] This Court has noted that actions raising "novel and substantial
issues of Delaware corporate law" are best resolved in Delaware
courts. MacAndrews & Forbes Holdings, Inc. v. Revlon, Inc., Del. Ch.,
C.A. No. 8126, Walsh, J. (Oct. 9, 1985), slip op. at 3. This is not
to say, however, that all actions raising fiduciary duty questions
under Delaware law must, or should, be tried by Delaware courts.
In some cases, other courts are more than capable of interpreting
Delaware corporate law, much as Delaware courts are called upon
to interpret other states' law in various circumstances. I believe that
this is one such case. Plaintiffs' claims do not raise substantial or
novel fiduciary duty questions; rather, their complaint alleges that
defendants breached duties of care owed to the plaintiffs and wasted
corporate assets, a rather garden variety fiduciary duty claim. See,
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e.g., 8 Del. C. § 141(a); Guth v. Loft, Inc., Del. Supr., 5 A.2d 503,
510 (1939); Smith v. Van Gorkom, Del. Supr., 488 A.2d 858, 872
(1985); Aronson v. Lewis, Del. Supr., 473 A.2d 805, 812 (1984); Sealy
Mattress Co. v. Sealy, Inc., Del. Ch., 532 A.2d 1324, 1337 (1987).
The legal principles to be applied in analyzing such a claim are well
settled and elaborately defined in our law. Accordingly, I believe
other courts have the ability to fairly and ably interpret our laws
regarding fiduciary duties in the areas implicated in this case.
Furthermore, the federal action already includes a shareholders'
derivative action. If the action in this Court proceeds, the federal
court in Pittsburgh nonetheless will be required to interpret and
apply Delaware corporate law regarding the directors' fiduciary duties
and the audit. This circumstance somewhat weakens any compulsion
for a Delaware court to supervise a dispute involving many of the
same facts and allegations simply because of an interest in overseeing
the interpretation of Delaware law.
B. Relative Ease of Access to Proof
[6] Pittsburgh, Pennsylvania, surely is a more convenient location
than Wilmington, Delaware, for a number of reasons involving the
ease of access to proof. The headquarters of Chambers is in Pittsburgh. The individual defendants all reside in that city. Additionally,
the audits in question were performed in Pittsburgh. As a result,
virtually all pertinent documents and most potential non-party witnesses are located in Pennsylvania. Therefore, the action in the
Western District of Pennsylvania clearly is the most convenient in
terms of ease of access to proof. This factor thus weighs in favor of
a stay. Boston VLCC Tankers, Inc. v. Bethlehem Steel Corp., Del. Super.,
415 A.2d 492, 496 (1980); General Foods v. Cryo-Maid, Del. Supr.,
198 A.2d 681, 684 (1964).
Furthermore, the federal action will involve many facts, parties
and issues that are identical to or related to those in the present
action. For example, all of the defendants named in this action are
also defendants in the federal action. The federal action contains a
derivative claim alleging waste of Chambers' corporate assets, the
same claim raised here. In addition, a major issue which the Court
in the federal action must consider will be the defendants' knowledge
of the allegedly improper accounting methods (e.g., under section
10(b) of the Securities Exchange Act of 1934). It is clear from the
claims and defenses already raised here that this Court similarly will
be required to determine the defendants' knowledge if the present
litigation is allowed to proceed.
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The plaintiffs have offered to "coordinate" discovery with the
federal action. But it is doubtful that any amount of "coordination"
would alleviate the inconvenience of a trial anywhere other than the
Western District of Pennsylvania. In fact, plaintiffs' offer implicitly
recognizes the inconvenience of bringing separate actions against
these defendants. Therefore, I find that the second factor, the relative
ease of access to proof, weighs in favor of a stay.
C.

Compulsory Process

Defendants Grant and Knight argue that this Court has no
compulsory process over them or witnesses necessary for their defense.
I will examine this issue separately as to Knight, Grant and the
witnesses.
1. Knight
[7] This Court has jurisdiction over Knight as a former director
of Chambers under 10 Del. C. § 3114. Although Knight asserts that
he was not a director at the time of the filing of the complaint, he
was a director at the time the alleged wrongs occurred. The statute
dearly states that service of process is valid upon a director "whether
or not he continues to serve" in his capacity as a director at the
time the suit is commenced. 10 Del. C. § 3114(a).
2.

Grant

Grant (the accounting firm that performed the audits) asserts
that this Court does not have personal jurisdiction over it and, thus,
cannot serve it with compulsory process. Plaintiffs, on the other
hand, assert that Grant has sufficient contacts with Delaware for its
long-arm statute, 10 DeL C. § 3104(c), to attach.
[8] Our courts apply a two-step analysis to determine personal
jurisdiction over a nonresident defendant. Hercules Inc. v. Leu Trust
& Banking (Bahamas) Ltd., Del. Supr., 611 A.2d 476, 480 (1992).
First a court must determine whether the long-arm statute applies
and, if it does, whether such application would violate the due process
clause of the Fourteenth Amendment of the United States Constitution. Id. at 480-81.
[9] The parties do not contest that Grant's activity in question, the
allegedly improper auditing procedures, did not occur in Delaware.
For a Delaware court to obtain jurisdiction, therefore, plaintiffs must
make a primafacieshowing of general jurisdiction over Grant. General
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jurisdictional requirements are stated in the long-arm statute, 10 Del.
C. § 3104(c)(4). 2 This section confers jurisdiction only where a defendant has sufficient contacts with the forum state. Finkbiner v.
Mullins, Del. Super., 532 A.2d 609, 612 (1987).
"Sufficient contacts" with the forum state has been explained
as follows:
A sufficient nexus exists if (a) the defendant regularly advertises his products or services in the state or (b) carries
on some other continuous course of activity there or (c)
derives substantial revenue from goods used or consumed
or from services rendered in the state. It is not necessary
that this activity amount to the doing of business.
Uniform Interstate and International Procedure Act, 13 U.L.A.
§ 1.03(a)(4) (1980), quoted in Finkbiner, 532 A.2d at 618. Under these
guidelines, it is impossible for me to conclude at this time that Grant
has sufficient contacts with Delaware for this Court to exercise jurisdiction over it. The plaintiffs have not made a prima facie showing
that Grant regularly advertises in Delaware or derives substantial
revenue from its four clients in Delaware. See Red Sail Easter, L.P.
v. Radio City Music Hall Prods., Del. Ch., C.A. No. 12,036, Allen,
C. (July 10, 1991), slip op. at 6; J Royal ParkerAssoc. v. Parco Brown
& Root, fnc., Del. Ch., C.A. No. 7013, Berger, V.C. (Nov. 30,
1984) slip op. at 7-10.
[10-11] Even assuming for the sake of argument that the plaintiffs
could make a prima facie showing (upon further discovery) that this
Court has personal jurisdiction over Grant under the long-arm statute, questions of due process still remain. World-Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286 (1980). To be subject to a state's
jurisdiction, a party must reasonably expect that a particular activity

2. This section provides:
(c) As to a cause of action brought by any person arising from any of
the acts enumerated in this section, a court may exercise personal jurisdiction over any nonresident, or his personal representative, who in person
or through an agent:
(4) Causes tortious injury in the State or outside of the State by an act
or omission outside the State if he regularly does or solicits business,
engages in any other persistent course of conduct in the State or derives
substantial revenue from services, or things used or consumed in the
State . ...

10 Del. C. § 3104(c)(4).
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may expose it to jurisdiction. Id. at 297; Shaffer v. Heitner, 433 U.S.
186, 216 (1977). The defendant must have "continuous and systematic" general business contacts with Delaware for a court to exercise
personal jurisdiction over it in accordance with Due Process. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 415-16
(1984); Gerber v. Young, Del. Super., No. 83C-JL-3, Bush, J., 1987
WL 9670, at *2 (Apr. 6, 1987). See also United States v. Consolidated
Rail Corp., 674 F. Supp. 138, 144-45 (D. Del. 1987). Plaintiffs have
failed to demonstrate that Grant has or had such continuous and
systematic general business contacts. Therefore, it does not appear
that this Court has personal jurisdiction over Grant.
3.

Witnesses

[12] Grant and Knight also assert that none of the individual
defendants is a resident of Delaware and the major witnesses to the
events are not subject to the subpoena power of this Court. Defendants have the burden of proving hardship under this test by sufficient
and particularized pleadings. State MarineLines v. Domingo, Del. Supr.,
269 A.2d 223 (1970). States Marine held that a defendant failed to
sufficiently and particularly plead hardship when it "did not name
the witnesses it deemed necessary to call; or demonstrate their number; or show their relationship to the case; or explain why their
testimony could not be presented in Delaware by deposition." Id.
at 226.
Plaintiffs assert that Grant and Knight have similarly failed to
sufficiently and particularly plead hardship with regard to obtaining
the testimony of nonparty witnesses. While I agree that there is a
dearth of specific allegations demonstrating hardship, I believe that
the record contains enough support to satisfy the requirements of
sufficient and particularized pleadings. As the States Marine Court
noted, "To a certain extent, of course, the Court can only speculate
regarding" hardship issues. Id. at 226 (citing Domingo v. States Marine
Lines, Del. Super., 253 A.2d 78, 84 (1969)). In this situation, I
believe that a certain amount of speculation is reasonable and appropriate. For instance, it is clear from the record that virtually all
of the activities in question occurred in Pennsylvania, and as a result
most of the witnesses will be residents of Pennsylvania. Many of
these witnesses thus will not be subject to this Court's subpoena
power. While this Court frequently allows for methods other than
life testimony, i.e., depositions and written interrogatories, there is
no question that from a decision-makers' perspective such methods
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are poor substitutes and certainly not equivalents. Therefore, given
that a similar action is pending in a competent court with unquestioned jurisdiction in which compulsory process will be available for
virtually all defendants and witnesses, I find that this factor weighs
in favor of a stay.
D.

Pendency of Similar Actions

[13] The federal action contains a derivative suit which raises claims
similar to those raised here. All of the defendants named here are
defendants in the federal action. Although I determined above that
the claims presented in this action are not a mirror image of those
in the federal action, the derivative claims in the federal action do
allege corporate waste due to the directors' breach of fiduciary duties,
a claim virtually identical to that alleged here. See Yeager v. Rangos,
supra. Because of the great similarities between these claims, it follows
that the resolution of one will greatly simplify issues in the other.
When such similarities exist between actions, a stay may be warranted. Lanova Corp. v. Atlas, Del. Super., 64 A.2d 419, 420 (1949);
General Dynamics Corp. v. United Technologies Corp., Del. Super., C.A.
No. 90C-No-79, Herlihy, J. (Aug. 28, 1991), slip op. at 7 ("where
a related action exists not involving all the same issues and all the
parties but which will greatly simplify the issues in the Delaware
action, a stay may be warranted").
Plaintiffs note that the Delaware action was filed before the
derivative suit in the federal action, implying that defendants must
meet a higher burden in demonstrating that the present Delaware
action should be stayed. Defendants, on the other hand, note that
the federal action (into which the derivative suit was later consolidated) was initiated before the Delaware action. Therefore, they conclude that the federal action was the first suit filed. No precedent
addresses whether an action which is later incorporated into an
already-existing suit is considered "first-filed" under our law. I am
inclined to consider the date of the first suit in the federal action,
March 17, 1992, as the date of filing. My rationale is that the federal
court has already found that the claims raised in the suit filed on
that day are sufficiently related to claims similar to those herein to
warrant consolidation of all pending lawsuits into one action. Under
this interpretation, the first filed action would be the federal action
in Pittsburgh.
[14] However, I need not conclusively decide the first filed question.
Even if the federal action is not considered previously filed, it was
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filed at least in the same general time period as the present action
to be considered contemporaneous. Therefore, even considering that
the federal action and this action were filed contemporaneously, I
find that defendants sufficiently plead that they will suffer inconvenience and hardship if this action proceeds by demonstrating that
the combination and weight of the appropriate factors in a traditional
forum non conveniens analysis weigh heavily in favor of their motion
to stay the action here. See Williams Gas Supply Co. v. Apache Corp.,
Del. Supr., 594 A.2d 34, 36 (1991). Defendants must, and do,
demonstrate inconvenience and hardship here.
First, significant discovery has taken place and is scheduled in
the federal action, including both the class action and the derivative
suits in Pittsburgh. For example, the judge in the federal action has
already issued detailed rulings concerning discovery disputes. Requiring the defendants to also defend this action and engage in
parallel discovery here would be grossly inefficient as well as inconvenient.
Next, I am not persuaded by a number of plaintiffs' arguments
in favor of proceeding with the present action. As I noted above,
Delaware's interest in overseeing the interpretation of its laws is not
so great here as to warrant a separate suit. Also, I do not find the
issues in the two actions to be sufficiently different as to justify
simultaneously proceeding with two highly duplicative suits. See L#e
Assurance Co. of Pa. v. Associated Investors Int'l Corp., Del. Oh., 312
A.2d 337, 341 (1973); Wnsor v. United Air Lines, Inc., Del. Supr.,
154 A.2d 561, 563 (1958). Lastly, I find plaintiffs' arguments that
simultaneous actions (rather than a stay) will somehow promote
judicial efficiency unconvincing. I cannot envision that the potential
cost of preparing documents and witnesses for discovery in a subsequent trial, if necessary, would be prohibitively higher or more
burdensome than that of preparing for simultaneous discovery in
parallel actions in Pittsburgh and Delaware. Therefore, I am convinced that the pendency of the federal action is a factor weighing
sufficiently in favor of staying the present action.
E. Need to View the Premises
This factor is not an issue and, therefore, I need not consider
it.

F. Other Practical Considerations
The final factor in aforum non conueniens analysis, that of weighing
other considerations which would serve to make the trial easy, ex-
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peditious and inexpensive, also weighs in favor of a stay. First, the
federal action involves issues of fact and law which are necessarily
related and duplicative of those in this action, most notably the level
of scienter of the directors. Allowing both courts to proceed with
duplicative actions would waste the already strained resources of our
court system. What I have said in a slightly different context applies
equally here:
[I]f I do not stay this action, judicial resources will be
wasted in having both courts expending their efforts in
attempting to address this issue until one of the courts
actually decides the issue. Likewise, defendants will be wasting resources because they will be fighting the same battle
on two fronts when, ultimately, the decision of only one
of the courts will matter.
FWM Corp. v. VKK Corp., Del. Ch., C.A. No. 12,485, Chandler,
V.C. (Apr. 27, 1992), slip op. at 3.
Plaintiffs have provided no compelling arguments why I should
not stay this action in favor of the federal action. Considering that
the federal court is capable of doing prompt and complete justice
and that resolution of the federal action either will eliminate the
need for this action or greatly simplify it, the resources of this Court
will be better served by staying this action.
III.

CONCLUSION

Under a forum non conveniens analysis, this action should be stayed
in favor of the pending federal action. As I determined above, four
of the six factors weigh in favor of a stay. The ease of access to
proof favors the federal action. So too do issues of compulsory process
concerning Grant and potential nonparty witnesses. The federal action is sufficiently similar and contemporaneous and the defendants
have demonstrated inconvenience and hardship if the actions are
allowed to proceed simultaneously. Furthermore, the interest in conserving the overburdened resources of the courts weighs in favor of
a stay. These factors conclusively outweigh the interest which Delaware courts might have in overseeing the interpretation of this
state's laws in this situation. Therefore, I grant defendants' motion
to stay this action in favor of the federal action.
IT IS SO ORDERED.
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DE ANGELIS v. SALTON/MAXIM HOUSEWARES, INC.
No. 12,420
Court of Chancery of the State of Delaware, New Castle
April 23, 1993
A proposed settlement of a class action was submitted to the
court for approval. Several plaintiffs from the class objected to the
approval of the settlement and an application for attorneys' fees.
These plaintiffs argued that the settlement was grossly unfair to the
class and that the process by which the settlement was reached was
fatally tainted.
The court of chancery, per Vice-Chancellor Hartnett, held that
the terms of the settlement were fair and reasonable and that the
interests of the class would best be served by approval of the proposed
settlement. The court also held that the application for attorneys'
fees must be denied as the complaint was not meritorious when filed.
1. Compromise and Settlement

C

1, 2

In class action suits, as in other litigation, Delaware courts
strongly favor the voluntary settlement of suits.
2.

Compromise and Settlement
Pretrial Procedure

C---

52

C-- 505

Procedural rule requires the chancery court to review proposed
settlements of class action suits in order to guard against surreptitious
buy-outs of representative plaintiffs, leaving other class members
without recourse. DEL. CH. CT. R. 23(e).
3.

Compromise and Settlement

. 4, 57

In reviewing a proposed class action settlement, the court must
apply its own business judgment in deciding whether the settlement
is reasonable.
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4, 56

Not only must the terms of a settlement be carefully examined,
but the court must also scrutinize the process by which a settlement
is procured.
5.

Compromise and Settlement

C= 4

A settlement will be examined with heightened scrutiny and an
enhanced standard of review will be applied if the settlement process
appears likely to be unfair.
6.

Action

= 69(3)

Delaware courts, in the interests of comity and judicial economy,
will stay after-filed suits when previously-filed suits stating similar
claims are pending in another court.
7.

Parties

0=- 35.69

State common law fraud claims are not maintainable as class
action claims in the court of chancery.
8.

Compromise and Settlement

0-

55, 56, 57

The factors to be considered in determining whether a settlement
should be approved include: the probable validity of the claims; the
apparent difficulties in enforcing the claims through the courts; the
collectability of any judgment recovered; the delay, expense, and
trouble of litigation; the amount of the compromise as compared
with the amount and collectability of a judgment; and the views of
the parties involved, pro and con.
9.

Compromise and Settlement

C

4, 57

In determining whether a settlement should be approved, a court
should not try the merits of the underlying claims but, after considering the above factors, it must apply its own business judgment
to determine if the settlement is intrinsically fair.
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Parties

C

287k, 35.51

The availability of the right to opt-out of a proposed class action
settlement protects the ability of class members, who find the proposed
settlement inadequate, to continue the action.
11.

Costs

C--- 194.16

Corporations

<

214

The general rule governing attorneys' fees is that a litigant must
defray the cost of his own representation.
12.

Attorney and Client
Corporations

0

C

155

214

When a suit produces a common fund for the benefit of a class,
the costs of producing that benefit may be deducted from the benefit.
13.

Corporations

C

214

The threshold question for determining eligibility for an award
of attorneys' fees in a class action that has been settled or mooted
is that the suit must have been meritorious when filed.
14.

Corporations

C

214

The Delaware Supreme Court has expressly rejected the notion
that if a defendant took a suit seriously enough to want to settle, it
should not matter whether the suit had legal merit when brought.
15.

Costs

C=:, 172, 194.26

A claim is meritorious when filed if it can withstand a motion
to dismiss on the pleadings and if the plaintiff possesses knowledge
of provable facts which hold out some reasonable likelihood of ultimate
success.

16.

Parties

Cz- 35.69

When common law fraud claims are the sole claims alleged in
a suit, they may not be maintained as a class action because individual
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questions of law or fact, particularly as to the element of justifiable
reliance, will inevitably predominate over common questions of law
or fact.
17.

Costs

0;,164(1)

An allowance of counsel fees in equity is based on the historic
power of the court of chancery to do equity in particular situations.
18.

Compromise and Settlement
Pretrial Procedure

C--

63

505

The requirement that leave of court be obtained to dismiss a
class action suit ensures that class representatives are faithful in
carrying out the fiduciary duties which they owe to class members.
19.

Action

0

8, 9

Unnecessary parallel litigation is wasteful of judicial and litigant
resources.
Thomas B. Hughes, Esquire, and Brian P. Glancy, Esquire, of
Schlusser Reiver Hughes & Sisk, Wilmington, Delaware; and Robert
B. Matusoff, Esquire, of Gene Mesh and Associates, Cincinnati,
Ohio, of counsel, for plaintiffs.
Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross &
Goddess, P.A., Wilmington, Delaware, for objectors.
Kenneth J. Nachbar, Esquire, and Robert J. Valihura, Jr., Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendants.
HARTNETT,

Vice-Chancellor

The proposed settlement of this class action is opposed by certain
shareholders of defendant Salton/Maxim Housewares, Inc. ("Salton"). The Objectors are among the named plaintiffs in a similar,
earlier-filed action in Illinois.
After considering all the circumstances, the Court, in exercising
its business judgment, approves the proposed settlement. The set-
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tlement is approved because the Court finds, on balance, that the
terms of the settlement are fair and reasonable and that it is in the
best interests of the class to settle this litigation on the terms agreed,
notwithstanding the Court's serious concerns as to the process that
produced the settlement.
The Court, in its discretion, determines, however, that, under
all the circumstances, plaintiffs' counsel should not receive any award
of attorneys' fees.

This litigation arises out of the 1991 Initial Public Offering of
Salton, a Delaware corporation with its principal place of business
in Mount Prospect, Illinois. Salton designs and markets a broad
range of small kitchen appliances and personal and beauty care
appliances.
In order to pay off an outstanding term loan and the balance
on its line of credit, Salton's management determined to offer 2.3
million shares of stock of the corporation to the public. Those shares
were marketed pursuant to a Prospectus dated October 9, 1991 ("the
Prospectus"). The Prospectus advised that Salton had achieved a
100% increase in revenues in each of its fiscal years ending June 30,
1990, and June 29, 1991. The Offering was fully subscribed on
October 9, 1991, at a price of $12 per share.
On November 27, 1991, Salton announced that its revenues for
the quarter ending December 31, 1991, would likely be substantially
unchanged from the results for the same quarter during the prior
year. Following that announcement, the price of Salton's shares fell
from the prior day's dosing price of $9 per share to S6 per share.
Two days after this announcement, on November 29, 1991, the
first of seven class action suits alleging violations of the federal
securities laws were brought in the United States District Court for
the Northern District of Illinois. These actions are presently active
and were consolidated on April 27, 1992, under the caption In re
Salton/Maxim Securities, 91-C-7963 ("the Illinois Action").
The complaint in the Illinois Action alleges that defendants failed
to disclose material facts in the Prospectus. The allegations focus on
two alleged disclosure failures.
The first is based upon Salton's failure to disclose a decline in
its backlog of unfilled orders. The Prospectus stated that Salton's
backlog amounted to approximately $47 million as of June 30, 1991.
The Prospectus failed to disclose that Salton's backlog allegedly had

