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notion that tender offers essentially represent the sale of
shareholders' separate property and such sales-even when
aggregated into a single change in control transactionrequire no "corporate" action and do not involve distinctively "corporate" interests.
TW Servs., Inc. v. SWT Acquisition Corp., Del. Oh., No. 10,427,
Allen, C. (Mar. 2, 1989), slip op. at 29-30. The Chancellor recognized specifically that section 203 does not "confer a direct role
upon the board with respect to tender offers." Id. at 29 n.19.
Therefore, I conclude that Liberty's partial tender offer is not a
"business combination" within the meaning of section 203(c)(3)(iv).
V.
For all the reasons set forth in parts III and IV of this Opinion,
I find that plaintiffs in No. 12,868 have not demonstrated a reasonable
probability of success on the merits of their disclosure claims, and
plaintiffs in No. 12,956 have not demonstrated a reasonable probability of success on their section 203 claim. I need not consider the
other requirements for injunctive relief. Accordingly, the pending
motions for a preliminary injunction in No. 12,868 and No. 12,956
are denied.
IT IS SO ORDERED.

IN RE MAXXAM, INC./FEDERATED DEVELOPMENT
SHAREHOLDERS LITIGATION
Nos. 12,111 & 12,353
Court of Chancery of the State of Delaware, New Castle
April 13, 1993
Two separate actions were brought on behalf of MAXXAM,
Inc. 'against certain directors of MAXXAM, including the board
chairman. The plaintiffs were seeking to challenge certain self-dealing
transactions between MAXXAM and its majority stockholder, a New
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York business trust owned by the chairman. The two suits were
consolidated into this derivative action. The plaintiff in the first
action moved to compel discovery of certain information relating to
loans made by defendant in 1987, which were cancelled as part of
the challenged 1991 transaction. MAXXAM shareholders, the plaintiffs in the second action, moved for leave to file an amended

complaint to assert a claim challenging the propriety of the 1987
loans. Defendants opposed both motions on the ground that the
information sought to be discovered in the first action was not
admissible at trial and that the statute of limitations barred the
complaint from being brought in the second action.
The court of chancery, per Vice-Chancellor Jacobs, held that
the discovery sought satisfied the standard for discovery because the
information was relevant and the discovery standard does not require
information to be admissible at trial. Therefore, the motion to compel
was granted. The court denied leave to amend the complaint, holding
that the proposed amended complaint did not allege facts that, if
proven, would operate to toll the statute of limitations and allow
them to bring the claim. The court further held that based upon
the plaintiffs' representations that they could plead the facts necessary
to operate to toll the statute of limitations, the court would permit
the plaintiffs' leave to file a further amended complaint within thirty
days.
1. Pretrial Procedure
Discovery

0

31, 32

C=:- 9, 41

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking
discovery, or to the claim or defense of any other party. It is not
a ground for objection that the information sought will be inadmissible
at the trial if the information sought appears reasonably calculated
to lead to the discovery of admissible evidence. DEL. OH. CT. R.
26(b)(1).
2.

Pleading

0:= 233, 239(2)

If the contention that the claim would be barred by the statutes
of limitations is well founded, it would be a valid basis for denying
leave to add that claim.
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0=. 99(1)

Limitation of Actions
Pretrial Procedure
Corporations

OF CORPORATE

- 589

0

209

Where actionable self-dealing is alleged in a derivative suit
against a corporate fiduciary, the statute of limitations applies, but
its operation may be tolled until such time as a reasonably diligent
and attentive stockholder knew or had reason to know of the facts
alleged to constitute the wrong.
4.

0---

Limitation of Actions
Pretrial Procedure
Pleading

C

C

589

16
C

Corporations

118(2), 137

209, 211(6)

It is the plaintiffs burden to plead facts which could support a
conclusion that, under the circumstances, the running of the statute
was tolled. But, if this is done in a pleading matter and defendant
is able to show by undisputed facts outside the pleadings that the
statute was not tolled during the three-year period prior to filing of
the complaint, then defendant may be awarded a summary judgment.
5.

Limitation of Actions
0

Pretrial Procedure
Pleading
Corporations

o

o

137

589

16
0

211(6)

Allegations of concealment in a proposed amended complaint
are insufficient to toll the running of the statute of limitations unless
the complaint alleges facts that, if proven, would establish that the
concealment resulted in a situation in which a reasonably alert stockholder would not have placed on notice of conduct of the kind
complained of, during the period when the statute was running, but
had not run out.
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Limitation of Actions

0

Pretrial Procedure

589

Pleading

137

C--- 16

Corporations

0:= 211(6)

A complaint that does not aver (1) that the plaintiffs were
ignorant of the material facts allegedly concealed, (2) when the
plaintiffs first learned or were put on notice of the facts suggesting
that the transaction was unfair, or (3) facts that would establish the
plaintiffs' due diligence in asserting the claim in a timely manner,
does not plead facts that would operate to toll the statute of limitations.
Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross &
Goddess, Wilmington, Delaware; Henry N. Herndon, Jr., Esquire,
of Morris, James, Hitchens & Williams, Wilmington, Delaware; and
Lawrence C. Ashby, Esquire, and Stephen E. Jenkins, Esquire, of
Ashby McKelvie & Geddes, Wilmington, Delaware, for plaintiff.
A. Gilchrist Sparks, III, Esquire, and Lawrence A. Hamermesh,
Esquire, of Morris Nichols Arsht & Tunnell, Wilmington, Delaware;
David C. McBride, Esquire, of Young Conaway Stargatt & Taylor,
Wilmington, Delaware, for defendant.
JACOBS,

Vice-Chancellor

Pending are two separate motions in these consolidated derivative
actions brought on behalf of MAXXAM, Inc. ("MAXXAM") and
its wholly owned subsidiary, MCO Properties, Inc. ("MCOP").
Named as defendants are certain MAXXAM directors, including
the Board Chairman, Charles E. Hurwitz ("Hurwitz"). The plaintiffs
in these actions challenge, or seek to challenge, certain self-dealing
transactions between MAXXAM and its majority stockholder, Federated Development Company ("Federated"), a New York business
trust owned by Hurwitz and members of his family.
Civil Action No. 12,353 is a derivative suit brought by NL
Industries, Inc. and Harold Simmons (collectively, "NL"). In July
1991, Federated transferred The Mirada, a real estate development
project in Rancho Mirage, California, to MAXXAM in exchange
for cancellation of over $34 million of indebtedness owed to MAXXAM
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plus over $7 million in additional consideration (the "1991

Ex-

change"). The $34 million of indebtedness arose out of certain loans

MAXXAM made to Federated in 1987 (the "1987 loans").
MAXXAM made the 1987 loans to Federated to finance the development of The Mirada. Because the loans were nonrecourse, and
because MAXXAM was to receive a one-fourth interest in the profits
of the project, the value of the loans to MAXXAM depended on
the performance of The Mirada. In this action NL challenges the
validity of the 1991 Exchange, but does not challenge the validity
of the 1987 loans. NL nonetheless has moved to compel discovery
of certain information relating to those 1987 loans, a motion that
the defendants oppose.
Consolidated Civil Action No. 12,111 is a derivative action
brought by certain MAXXAM shareholders (collectively, the "consolidated plaintiffs"). Those plaintiffs challenge the propriety of the
1991 Exchange. Those plaintiffs have also moved for leave to file a
second consolidated amended complaint that would assert a claim
challenging the propriety of the 1987 loans. The defendants resist
that motion as well.
This is the decision of the Court on NL's motion to compel
discovery and on the consolidated plaintiffs' separate motion for leave
to amend their complaint.
I.
I first address NL's motion to compel, which seeks responses
to three document requests and six interrogatories concerning the
1987 loans and The Mirada. The document requests seek (a) copies
of documents that MAXXAM or its subsidiary, MCOP, received
from Federated pursuant to their due diligence review of the proposed
loans, (b) documents that MCOP relied on in approving the loans,
and (c) minutes of MAXXAM directors' meeting that relate to those
loans or the property. The interrogatories inquire into who was
involved in the decision to make the loans, as well as MCOP's
analysis and conclusions regarding those loans.

The defendants oppose this discovery on the basis that the
information being sought is not calculated to lead to the discovery
of admissible evidence. The defendants argue that (i) while such
information may be relevant to a claim challenging the propriety of
the 1987 loans, the plaintiffs assert no such claim, nor do they
advance any claim against Federated; (ii) the 1987 and 1991 transactions were entirely unrelated, having occurred four years apart
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and having been approved by largely different boards of directors,'
and (iii) by 1991 the character of The Mirada project had changed
from what it was in 1987, due to differences in the market and
infrastructure for the project. Given these facts, defendants argue,
the information that the MAXXAM board relied upon in approving
the 1987 loans cannot have any bearing or probative value with
respect to the 1991 Exchange that this lawsuit concerns.
NL argues that the requested discovery is relevant to (a) whether
the price that MAXXAM paid for The Mirada in July 1991 was a
fair market price, and (b) whether the MAXXAM board was independent or was, in fact, dominated by, and serving the interests
of, Hurwitz. I conclude that NL's first theory of relevance is well
founded and entitles them to discovery. Accordingly, NL's second
theory need not be addressed.
[1] Under our Rules, the scope of permissible discovery, while not
unlimited, is broad. Unless otherwise limited by order of the Court:
parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or
defense of the party seeking discovery, or to the claim or
defense of any other party ....
It is not a ground for
objection that the information sought will be inadmissible
at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.
Ch. Ct. R. 26(b)(1).
Having considered the parties' respective positions, I am persuaded that the discovery NL seeks satisfies that standard, because
the information the board considered and relied upon in approving
the 1987 loans could lead to the discovery of admissible evidence of
the value of The Mirada in 1991. The performance of the nonrecourse
1987 loans depended upon the performance of The Mirada. If
MAXXAM's directors were acting prudently, any assessment of the
risk to MAXXAM of making those loans would necessarily have
entailed their assessing the projected or predicted value of The Mirada

1. The defendants point out that the 1991 Exchange was negotiatcd by a

five-person special committee of the MAXXAM board, of which only two members

were directors who approved the 1987 loans. The plaintiffs respond that four of
the seven MAXXAM board members in 1991 were also members of the board in

1987.
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at that time. The 1991 Exchange would likewise have entailed an
independent assessment by the directors of the value of the project,
since the board was under a fiduciary duty to assure that the price
being paid by MAXXAM was fair.
Thus, both the 1987 and 1991 transactions involved board assessments of the value of The Mirada. In those peculiar circumstances,
the factors that the board considered and relied upon in assessing
the project's value in 1987 could lead to the discovery of admissible
evidence as to its value in 1991. For example, to the extent the 1987
value depended upon certain assumptions and predictions, the intervening four years of actual experience could shed light upon the
validity of those assumptions, which, in turn, would inform any
valuation of the project made by the directors in July 1991.
Accordingly, NL's motion to compel is granted. IT IS SO
ORDERED.
I I.

[2] The consolidated plaintiffs have moved for leave to amend their
complaint in Civil Action No. 12,111 to assert a claim challenging
the propriety of the 1987 loans. The defendants oppose that motion
on the ground that the proposed amended complaint shows on its
face that the "1987 loans" claim would be barred by the statute of
limitations. If that contention is well founded, it would be a valid
basis for denying leave to add that claim. See In re USA Cafes, L.P.
Litig., Del. Ch., Cons. No. 11,146, Allen, C., mem. op. at 4
(Jan. 21, 1993) (citing Itek Corp. v. Chicago Aerial Indus., Inc., Del.
Supr., 257 A.2d 232, 233 (1969)). The issue, therefore, is whether
the proposed challenge to the propriety of the 1987 loans on fiduciary
duty grounds, is barred by the statute of limitations as a matter of
law.
The proposed amended complaint alleges that the 1987 loans
constituted fraudulent self-dealing by Hurwitz and Federated, on

terms that were unduly favorable to Federated and detrimental to
MCOP. More specifically, the proposed complaint alleges that (a)
since The Mirada project was fraught with risk, the 1987 loans
should have been recourse loans, (b) the borrower should have been
required to pay interest currently, (c) the use of the proceeds of the
first ($15 million) loan should have been restricted to the development
of The Mirada, rather than being appropriated by Federated and
Hurwitz for their own use, (d) advances under the second ($5 million)
loan should have been closely regulated by the lender and limited
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to paying the direct costs of The Mirada, and (3) the third loan
should not have been made until a permit to develop a golf course
had been received. The complaint also alleges that certain material
information surrounding the 1987 loans was concealed from
MAXXAM shareholders.
[3] The defendants contend that these claims are barred by the
three-year statute of limitations found at 10 Del. C. § 8106. Where,
as here, actionable self-dealing is alleged in a derivative suit against
a corporate fiduciary, the statute of limitations applies, but its operation may be tolled until such time as a reasonably diligent and
attentive stockholder knew or had reason to know of the facts alleged
to constitute the wrong. Kahn v. Seaboard Corp., Del. Ch., No. 11,485,
Allen C., mem. op. at 15 (Jan. 14, 1993); In re USACafes, supra,
mem. op. at 5. Thus, unless there are facts that would operate to
toll the running of the statute of limitations, the proposed challenge
to the 1987 loan transactions would be time barred, since the limitations period would have expired, at the very latest by December 31,
1990.
The consolidated plaintiffs contend that their allegations of concealed material facts suffice to toll the running of the statute of
limitations. The defendants counter with excerpts of disclosures made
in various proxy statements, annual reports, and Forms 10-K, all
disseminated to shareholders and/or filed with the Securities and
Exchange Commission between 1988 and 1991. Those disclosures,
defendants argue, establish that all the material facts concerning the
1987 loans had, in fact, been publicly disclosed, thereby disproving
the allegations of concealment.
[4] In addressing these contentions, it must be kept in mind:
[I]t is plaintiff's burden to plead facts which could support
a conclusion that, in the circumstances, the running of the
statute was tolled. Finally, if this is done as a pleading
matter, but defendant is able to show by undisputed facts
outside of the pleadings that the statute was not tolled during
the three-year period prior to filing of the complaint, then
defendant may be awarded a summary judgment.
In re USACafes, supra, mem. op. at 5 (citation omitted). Having
examined the proposed amended complaint and the disclosures upon
which the defendants rely, I find myself unable to accept in their
entirety the contentions of either side and, therefore, cannot rule
dispositively on the pending motions.
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[5-6] The allegations of concealment in the proposed amended complaint are insufficient to toll the running of the statute of limitations.
The complaint must allege facts that, if proven, would establish that
the concealment "resulted in a situation in which a reasonably alert
[shareholder] would not have been placed on notice of conduct of
the kind . . . complained of, during the period when the statute was

running but had not run out." Id., mem. op. at 11. The proposed
complaint here does not aver (i) that the plaintiffs were ignorant of
the material facts allegedly concealed, (ii) when the plaintiffs first
learned or were put on notice of the facts suggesting that the 1987
loans were unfair to MAXXAM, or (iii) facts that would establish
the plaintiffs' due diligence in asserting the claim in a timely manner.
Accordingly, the proposed amended complaint, in its present form,
does not plead facts that would operate to toll the statute of limitations.
The consolidated plaintiffs argue that if the complaint is found
deficient, the Court should permit them to amend the complaint,
since (plaintiffs say) they are presently able to plead facts that would
establish "tolling." Based upon the representations made in the
plaintiffs' brief, I am inclined to accept that position. The defendants
argue, however, that no further amendments should be allowed,
because all facts needed to alert the plaintiffs to the existence of a
potential cause of action were publicly disclosed to the shareholders
in the MAXXAM proxy statements, annual reports, and Forms 10K disseminated between 1988 and 1991.
Although the defendants assert in their brief that all material
facts were disclosed, the argument is conclusory; it does not focus
upon specific allegations in the complaint. Specific documents do
contain disclosures concerning several aspects of the 1987 loans that
are allegedly indicative of the loans' unfairness. For example, excerpted disclosures state that the 1987 loans were not recourse loans,

and that interest and principal would be paid from the sales of
portions of the project.
On the other hand, it also appears that not until 1991 was it
first disclosed that interest on these loans had accrued but had not
been paid. Moreover, there appears to have been no disclosure of
the (alleged) facts that (i) none of The Mirada properties had been
sold, or that (ii) $15 million of the loan proceeds had been paid to
Hurwitz, as opposed to being devoted to The Mirada project.
For those reasons I am unable to conclude as a matter of law
that the publicly filed MAXXAM documents disclosed all facts
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material 2 to the existence of the cause of action that plaintiffs now
seek to assert. Because the plaintiffs have not met their burden to
plead facts that would qualify their case for the tolling principle,
their pending motion for leave to file the proposed amended complaint
is denied. However, the plaintiffs are granted leave to file within
thirty (30) days a further amended complaint alleging facts that, if
true, would invoke the tolling principle. IT IS SO ORDERED.

McALLISTER v. KALLOP
No. 12,856
Court of Chancery of the State of Delaware, New Castle
March 19, 1993
Plaintiff brought this seven count action in a dispute over ownership and control of McAllister Towing and Transportation Company, Inc. Plaintiff sought declaratory relief upholding the validity
of a written agreement, executed in 1979, under which defendant
Kallop agreed to transfer his extra share of common stock to the
company in order that the plaintiff and Kallop would each own fifty
percent of the company. Plaintiff also sought monetary damages for
breach of the written agreement. Plaintiff sought relief from defendant
Chan for breach of an oral agreement to abstain from voting on
matters about which the two stockholders disagreed and a written
agreement to support the execution of a new stockholder agreement
reflecting equal stock ownership between the two stockholders. Plaintiff alleged that defendants breached their fiduciary duties to plaintiff
by improperly asserting the right to vote the additional share. Plaintiff
also: challenged the validity of the directors' meeting in which he
was removed as president; sought appointment of a custodian to

2. This should not be interpreted as a determination that the facts alleged
to have been concealed were (or were not) material. The defendants do not contest
on this motion the materiality of those alleged facts. For that reason, and for present
purposes only, materiality is assumed.
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break the deadlock between himself and Kallop; and sought sequestration of the defendant's shares. Defendants moved to dismiss
all seven counts of the complaint because of the expectation of statute
of limitations, mootness, and failure to state a claim.
The court of chancery, per Vice Chancellor Chandler, held that
the alleging breaches of the 1979 agreement were not time-barred
because the plaintiff did not have notice of the breach until 1991 at
the earliest. Further, the court held that the alleged breach of the
written agreement was a valid claim. The court also held that the
counts alleging breach of fiduciary duties and seeking appointment
of a custodian stated valid claims and would not be dismissed. The
court dismissed the alleged breach of the oral agreement holding
that because the agreement did not have a stated termination date,
it was terminable at will after reasonable notice. Finally, the court
dismissed the claim challenging the validity of the directors' meeting
for failure to state a claim, but granted plaintiffs leave to amend
the complaint and dismissed the count seeking sequestration of the
defendant's shares for mootness.
1.

Pretrial Procedure

0

687, 689

In considering a motion to dismiss, the court must accept all
well-pleaded allegations as true.
2.

Pleading

0

34(1)

In considering a motion to dismiss, the court must construe the
complaint in a light most favorable to the non-movant.

3.

Equity

C

87(1)

Limitations of Actions

0

36(1)

Although statutory limitations periods are not absolutely controlling in cases of equity, they are controlling in the absence of
unusual or mitigating circumstances.
4.

Equity

C

87(1)

This type of relief sought-legal or equitable-is gener4lly the
controlling factor in whether to apply a relevant statute of limitations.
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Equity

87(1)

The period of the applicable statute of limitations should be
applied as a bar in those cases which fall within that field of equity
jurisdiction which is concurrent with analogous suits at law.
6.

Limitation of Actions

0=, 21(1)

The statutory limitations period for breach of contract claims
in Delaware is three years from the accrual of the claim. DEL. CODE
ANN. tit. 10, S 8106 (1974).
7. Limitation of Actions

0

46(6)

Generally, a cause of action on a breach of contract claim accrues
upon the breach.
8.

Contracts

0

143(3)

As a general rule, courts will not rewrite the plain language of
a contractual provision.
9.

Pretrial Procedure

e=p 687, 689

Conclusions of law or fact are not assumed to be true or correct
unless there exist allegations of specific facts which are sufficient to
support the conclusions.
10.

Pleading

-

236(1)

Leave to amend pleadings is discretionary and shall be freely
given when justice so requires. DEL. CH. CT. R. 15(a).
Wayne N. Elliott, Esquire, Bruce E. Jameson, Esquire, and Thomas
A. Mullen, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware; and James E. Tolan, Esquire, of Dechert,
Price & Rhoades, New York, New York, of counsel, for plaintiff.
Samuel A. Nolen, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Clinton B. Fisher, Esquire, of Haythe &
Curley, New York, New York, of counsel, for defendants.
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Vice-Chancellor

Defendants William M. Kallop ("Kallop"), Lawrence Chan
("Chan") and McAllister Towing and Transportation Company,
Inc. (the "Company") have moved to dismiss the complaint of Brian
A. McAllister ("McAllister") regarding ownership of the Company.
Defendants' motion seeks to dismiss all seven counts of the complaint
on several grounds, including statute of limitations, mootness, and
failure to state a claim. After a brief factual overview, I will analyze
each count of plaintiff's complaint along with defendants' alleged
grounds for dismissal.
I.

LEGAL STANDARD

[1-2] As is well settled, in considering a motion to dismiss I must
accept all well-pleaded allegations as true. Hart Holding Co. v. Drexel
Burnham Lambert, Inc., Del. Ch., 593 A.2d 535, 538 (1991). Furthermore, I must construe the complaint in a light most favorable
to the non-movant. Delaware State Troopers Lodge v. O'Rourke, Del.
Ch., 403 A.2d 1109, 1110 (1979).
The parties agree that the complaint includes those documents
attached to and referred to in it. Chancery Court Rule 10(c). See
also Lewis v. Straetz, Del. Ch., No. 7859, Hartnett, V.C. (Feb. 12,
1986), slip op. at 6-10; Porter v. Texas Commerce Bancshares, Inc., Del.
Ch., No. 9114, Allen, C. (Oct. 12, 1989), slip op. at 2-3. Therefore,
I will consider as part of this complaint the attached documents,
including: 1) the Conveyance Agreement of August 1979 between
McAllister and Kallop (the "1979 Agreement"); and 2) a complaint
filed in a previous action between Kallop and McAllister in a different
court, Kallop v. McAllister, New York Supreme Court, filed January 25,
1993, No. 101936/93. It is within this context that I describe the
following factual background.
II.

BACKGROUND FACTS

McAllister owns 99 shares of common stock of the Company
and is currently chairman of its board of directors. Kallop also owns
at least 99 shares of common stock of the Company, and is currently
its disputed president and secretary. Chan is the third director and
senior vice president of the Company. He does not, however, own
any interest in the Company. McAllister contends that the above
holdings comprise all of the Company's common stock, making the
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total number of shares exactly 198 and giving both McAllister and
Kallop a 50% interest. Kallop, on the other hand, claims he owns
one extra share, making him the majority shareholder with 100 of
a total of 199 shares of common stock. Herein lies the major source
of contention between the parties.
Sometime in the early 1970s, the Company was restructured
such that McAllister was reissued 99 shares, along with other shareholders who have since left the Company. In the restructuring,
Kallop, however, was reissued 100 shares. Plaintiff asserts that Kallop's "extra" share was issued solely for tax-related reasons and did
not reflect any difference in the division of power or responsibility
of the "equal" shareholders.
In 1979 the parties entered into an agreement (the "1979 Agreement") to reconcile this difference in share ownership. The 1979
Agreement, signed by Kallop and the plaintiff, provided in its entirety
that:
I [Kallop] believe that it will be in the best interest of
McAllister Towing and Transportation Company, Inc. (the
"Company") and will contribute to its success and future
growth if I contribute one share of Common Stock of the
Company owned by me to its capital. Accordingly, I hereby
give, transfer and deliver to the Company one share of
Common Stock as a contribution to capital. At the request
of the Company, I shall execute such further documentation,
if any, as may be necessary or desirable to fully effectuate
such transfer.
Kallop alleges that the 1979 Agreement was never enforced, and
that enforcement is now time-barred by the statutory limitations
period for contractual claims. Plaintiff, on the other hand, asserts
that it was effective upon execution in 1979, though it was not
formally recorded on the books of the Company.
III.

THE COMPLAINT
A.

Counts I and II

Count I of the complaint seeks a declaration that the 1979
Agreement is valid and enforceable and that it took effect in 1979.
Count II seeks monetary damages from Kallop for breach of the
1979 Agreement and other representations made by Kallop that he
and plaintiff held equal interests in the Company. Kallop asserts
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that both Counts I and II are time-barred by the statutory limitations
period on contractual claims.
Kallop contends that the analogous legal limitations period should
apply to Counts I and II rather than the equitable doctrine of laches
because both counts allege a breach of contract, which is of a legal
rather than an equitable nature. Kallop cites Delaware law holding
that statutes of limitations have been used previously by equity courts
to determine the timeliness of actions. Wise v. Delaware Steeplechase &
Race Ass'n, Del. Supr., 45 A.2d 547 (1945); Kahn v. Seaboard Corp.,
Del. Ch., No. 11,485, Allen, C. (Jan. 14, 1993).
[3-5] Although statutory limitations periods are not absolutely controlling in cases of equity, they are controlling in the absence of
"unusual or mitigating circumstances." Atlantis Plastic Corp. v. Sammons, Del. Ch., 558 A.2d 1062, 1064 (1989). The type of relief
sought-legal or equitable-is generally the controlling factor in
whether to apply a relevant statute of limitations. "[T]he period of
the applicable statute of limitations should be applied as a bar in
those cases which fall within that field of equity jurisdiction which
is concurrent with analogous suits at law." Artesian Water Co. v.
Lynch, Del. Ch., 283 A.2d 690, 692 (1971). The rationale for an
equity court's reliance upon statutes of limitations has been enunciated as follows:
Suits in equity which are instituted for the recovery of
money or property ...

are analogous to suits at law relating

to common-law actions for the recovery of money or property. This is so even if the legal remedy is inadequate to
obtain the relief which a court of equity could afford.
Fontana v. James Julian, Del. Ch., No. 5056, Hartnett, V.C. (Oct. 29,
1979) (citations omitted).
Counts I and II of the complaint seek a declaratory judgment
and monetary damages regarding the 1979 Agreement. It is unclear
from the face of the pleadings whether these claims are purely legal
in nature. Even assuming arguendo, however, that Counts I and II
do not assert claims that are equitable in nature and should, therefore,
be governed by the applicable statute of limitations period rather
than the equitable doctrine of laches, I find that the complaint states
a valid cause of action which cannot be dismissed.
[6] The statutory limitations period for breach of contract claims
in Delaware is three years from the accrual of the claim. 10 Del. C.
§ 8106.' Assuming arguendo that this three-year limitations period
1. Defendants presume that Delaware law applies in determining the ap-
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would apply in determining whether McAllister's claims are timely,
it is necessary to determine exactly when the claims accrued and
whether the period of limitations has been tolled. Plaintiff argues
that the 1979 Agreement was completed and effective upon execution
and that he seeks relief not in reaction to any actions that took place
in 1979, but rather from Kallop's recent denials and breaches of the
1979 Agreement. Kallop, on the other hand, argues that the period
for bringing this action began in 1979 and was not tolled, and thus
expired in 1982.
[7] Generally a cause of action on a breach of contract claim accrues
upon the breach. Allstate Ins. Co. v. Spinelli, Del. Supr., 443 A.2d
1286, 1292 (1982). Kallop argues that, as a matter of law, the breach
occurred in 1979. However, I find that the pleadings sufficiently
allege that the breach has occurred during the past three years,
within the allegedly applicable statutory limitations period.
[8] The complaint sufficiently alleges that the 1979 Agreement was
validly entered into and became effective in 1979. The Agreement
plainly states: "I hereby give, transfer, and deliver to the Company
one share of common stock as a contribution to capital." Following
the general proposition that a court will not rewrite the plain language
of a contract provision, e.g., Ed Fine Oldsmobile, Inc. v. Diamond State
Tel. Co., Del. Supr., 494 A.2d 636, 638 (1985), I must accept the
written signed agreement as valid. Kallop attacks the effectiveness
of the 1979 Agreement regarding delivery, recordation and indorsement, alleging that plaintiff knew or should have known of these
deficiencies in 1979, or at least sometime more than three years
before the filing of this action, making it untimely. I find, however,
that the action is timely.
The language of the 1979 Agreement is of some help in determining whether, as a matter of law, a breach occurred in 1979.
It states: "At the request of the Company, I [Kallop] shall
execute such further documentation, if any, as may be necessary or
desirable to fully effectuate such transfer." Plaintiff does not allege
that the Company ever made such a request upon Kallop. On the
contrary, plaintiff alleges that such a request was unnecessary due
to Kallop's repeated assertions of the equality of ownership between
himself and McAllister. Complaint 41. Furthermore, a reasonable
inference from the allegations is that ministerial duties such as depropriate statute of limitations. Plaintiff has acknowledged that, solely for the purpose
of determining the appropriate time period, Delaware's statute may be applied
pursuant to 10 Del. C. § 8121.
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livery, recording and indorsing the stock certificate mentioned in the
1979 Agreement belonged to Kallop as secretary of the Company.
As a result, McAllister could have reasonably assumed that the formal
requirements of a stock transfer, if even necessary to effect the
Agreement, had been or would be carried out by Kallop in his
capacity as corporate secretary. Moreover, the complaint sufficiently
alleges that the Company is closely held and that corporate formalities
have been relaxed over the years. Complaint
7-22. The reasonable
inference from these allegations is that plaintiff neither knew nor had
reason to know that the formalities surrounding a stock transfer were
necessary or had not been carried out by Kallop in his capacity as
shareholder and corporate secretary.
Kallop also argues that events in 1986 should have led plaintiff
to realize that the 1979 Agreement had been breached. Again, the
allegations of the complaint, and reasonable inferences from them,
do not support this contention. In 1986, corporate counsel for the
Company drafted an agreement (the "draft 1986 Agreement") reaffirming Kallop's contribution of his additional share of stock to
the Company, and providing that each shareholder would remain a
director as long as he remained a stockholder. Complaint 18.2 The
complaint further alleges, however, that Kallop "stated that such an
agreement was unnecessary so long as they [Kallop and McAllister]
treated each other equally and fairly" (Complaint
19) and even
provided McAllister with a copy of the 1979 Agreement (Complaint
21), implying that the 1986 Agreement was unnecessary because
the 1979 Agreement already had effected a stock transfer resulting
in equal ownership. Therefore, assuming such allegations are true,
Kallop's reassurances would have the opposite effect of providing
notice to McAllister of a breach of the 1979 Agreement; such actions
would, on the contrary, reaffirm McAllister's reliance upon the 1979
Agreement as a binding and effective document.3 Therefore, I find

2. Paragraph 1 of the 1986 Draft Agreement stated:

1. William Kallop will promptly hereafter will [sic] contribute to the
Company one share of capital stock of the Company which is registered

in his name, and the Company and William Kallop will cooperate to
register such transfer and to issue a new stock certificate, if necessary,
registered in the name of William Kallop.
Complaint
18-19 and Exhibit 2.
3. In this regard, I also note 41 of the complaint, which states that Kallop:
in various conversations with Brian McAllister represented that: (1) he
and Brian McAllister held equal interest in the Company, (2) Kallop and
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the complaint sufficiently alleges facts that belie the assertion that
McAllister knew or should have known by 1986 that the 1979 Agreement was either invalid or breached.
The complaint avers that Kallop unexpectedly called a directors
meeting on October 22, 1991, in which he presented several proposals, including a decrease in McAllister's managerial responsibilities. Complaint
22-23. The difficulties between McAllister and
Kallop presumably continued to worsen until, in December, 1992,
Kallop and Chan attempted to remove McAllister as president of
the Company in a directors meeting. Complaint
28- 29. Shortly
thereafter, Kallop asserted ownership of the extra share in a complaint
filed in the Supreme Court of New York, Kallop v. McAllister, N.Y.
Supr., Index No. 101936/93 (Jan. 25, 1993).
Even assuming that the first of these events provided McAllister
notice of Kallop's breach, it would not bar the action under the
applicable statute of limitations. If the October 1991 shareholders
meeting should have put McAllister on notice that Kallop had breached
the 1979 Agreement, or was treating it as if it was not effective,
these actions would have given rise to cause of action in October,
1991. Filing this action on January 28, 1993, easily falls within the
three year statutory period on a contract claim that accrued as of,
at the earliest, October 1991. Accepting the allegations of the complaint and the reasonable inferences therefrom, I determine that the
claims presented in Counts I and II of the complaint may not be
dismissed as barred under the statute of limitations for breach of
contract claims.

4

B. Count III
Count III of the complaint alleges that Chan breached two
agreements with McAllister, one oral and one written. I will examine
each agreement separately.
1. Chan's Oral Contract
Chan allegedly promised orally in 1986 to abstain from voting
on matters about which McAllister and Kallop disagreed. As alleged
Brian McAllister would manage the Company equally and treat each other
fairly, and[ ] (3) Kallop would return to the Company the certificate
representing the extra share of stock previously owned by Kallop.
4. I need not address the argument presented in Defendants' Reply Brief
(p. 18) that laches may be used to dismiss a claim as untimely, in that the claims
are not time barred under the stricter legal standard of the statute of limitations.
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in the complaint, Chan promised McAllister that he would not vote
to break the deadlock on any issue about which McAllister and
Kallop disagreed. Complaint
19. Defendants assert that the agreement is invalid for lack of consideration. Plaintiff argues that his
refraining from opposing Chan's appointment as a director was
sufficient consideration for the promise.
Even assuming that there was valid consideration for Chan's
promise, and the complaint can be construed to allege a valid contract
existed, it was an oral contract without a specified termination date.
Plaintiff insists that I may "fairly and reasonably" supply a termination date to the contract. Oralco, Inc. v. Bradley, Del. Ch., No.
12,763, Chandler, V.C. (Dec. 15, 1992), slip op. at 7 (applying New
York law). Although McAllister contends that the fair and reasonable
termination date of the oral contract would be for so long as Chan
is a director and so long as Kallop and McAllister are equal stockholders (Plaintiffs Answering Brief at 44), this date was not explicitly
noted by either party. The alleged termination date is vague and
contingent upon at least three variable factors, all of which are
conspicuously absent from reference in the pleadings. Therefore, I
must assume that any oral contract that may have existed was
terminable at will, upon reasonable notice. Id., slip op. at 7. Such
notice was provided on October 23, 1991, when "Chan indicated
that he intended no longer to adhere to his commitment." Complaint
24. As a result, Count III, regarding Chan's alleged oral contract,
fails to state a claim upon which relief may be granted.
2.

Chan 's Written Contract

The complaint alleges that on December 8, 1992, Chan signed
an agreement with McAllister (the 1992 Agreement). The 1992
Agreement provided that Chan would "support the execution of a
new stockholders agreement" and "support the expansion of the
Board . . . in a fair manner to deal with deadlocks," fairly reflecting
the equal stock ownership between McAllister and Kallop. Complaint
27. The 1992 Agreement, attached to the complaint as Exhibit 3,
states that McAllister had "grave concerns" about the governance
of the Company, and that Chan had requested that he sign a certain
financial guarantee in favor of ITT for the Company. From this
document and 27 of the Complaint, it can be reasonably inferred
(and plaintiff is entitled to all reasonable inferences on the facts
alleged in his complaint) that McAllister's signature on the guarantee
was the legal consideration for Chan's promises as contained in the
1992 Agreement.
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The complaint further alleges that Chan breached the 1992
Agreement by failing to support the execution of a new stockholders
agreement. Complaint 45. Defendants contend that no claim can
be stated regarding the 1992 Agreement because Chan had no control
over Kallop, and Kallop alone was responsible for the failure to
execute a new stockholders agreement. However, the complaint alleges that Chan failed to support a new agreement, not to execute it,
by voting to remove McAllister as president of the Company. Complaint
29-30. Therefore, the claim in Count III based on the
written 1992 Agreement between Chan and McAllister is plead sufficiently to withstand a motion to dismiss.
C.

Count IV

Count IV alleges that Kallop and Chan, as directors of the
Company, breached their fiduciary duties to McAllister "by improperly asserting Kallop's right to vote the additional share." Complaint 47. Defendants' effort to dismiss this count relies completely
on the supposition that Counts I and II will be dismissed, thereby
making a breach of fiduciary duty in this regard a factual impossibility. Since I have determined that Counts I and II should not
be dismissed, defendants' motion to dismiss Count IV necessarily
fails.
D.

Count V

Count V asserts that the December 11, 1992 directors' meeting
did not constitute a valid directors meeting and, as a result, McAllister
was not validly removed as president of the Company. Defendants
argue that the complaint sets forth no facts establishing absence of
notice, absence of a quorum, or any other matter which might
invalidate the meeting.
The complaint alleges the following facts relevant to Count V:
on December 8, 1992, Kallop called for a directors' meeting for the
following day; Kallop and Chan attended the meeting on December 9,
1992; McAllister appeared, but did not recognize the meeting; the
meeting was adjourned until December 11, 1992; the meeting reconvened on December 11, 1992, at which time Kallop and Chan
voted to remove McAllister, who was not present at the meeting,
as president. Complaint
28-30.
[9] These facts by themselves do not provide a basis from which
I can infer McAllister's conclusion that notice was deficient. Plaintiff
has not provided me with any information as to the notice require-
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ments for the Company. It is well established that "[clonclusions of
law or fact are . . . not assumed to be true or correct unless there

exist allegations of specific facts which are sufficient to support the
conclusions." Bergstein v. Texas Int'l Co., Del. Ch., 453 A.2d 467,
469 (1982). Therefore, I must dismiss Count V for failure to state
a cognizable claim.
[10]

McAllister alternatively requests leave to amend the pleadings

under Chancery Court Rule 15(a) in order to address the deficiencies
in notice concerning Count V. Leave to amend is discretionary;
Rule 15(a) stated that it shall be freely given when justice so requires.
Brunswick Corp. v. Colt Realty, Inc., Del. Ch., 253 A.2d 216 (1969).
In my opinion, allowing plaintiff to amend his complaint would not
unduly prejudice defendants, especially considering the technical nature of the deficiencies in the pleadings. Therefore, I grant McAllister
leave to amend, within ten days of this decision, Count V of the
complaint.
E.

Count VI

Count VI seeks appointment of a custodian pursuant to 8 Del.
C. § 226 to break the deadlock between plaintiff and Kallop. If
plaintiff is successful in his showing under either Count I or II, such
appointment may in fact be warranted. Consequently, Count VI
will not be dismissed.

F.

Count VII

Defendants' claim that Count VII of the complaint, which seeks

sequestration of Kallop's shares under 10 Del. C. § 336, is moot
because its only purpose is to compel appearance of a non-resident
defendant. 5 Kallop has appeared and intends to defend this action.
Accordingly, Count VII shall be dismissed.
IV.

CONCLUSION

Counts I and II of McAllister's complaint allege breaches of
the 1979 Agreement and are not time-barred. Counts IV and VI
also allege valid claims and may not be dismissed. Count III alleges

a valid claim as to the written 1992 Agreement with Chan, but fails
to allege a cognizable claim as to the 1986 oral agreement with

5. Plaintiff agreed at oral argument that this claim should be dismissed.
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Chan. Therefore, Count III must be dismissed insofar as the oral
agreement is concerned. Additionally, Count V must be dismissed
for failure to state a claim and Count VII must be dismissed for
mootness. Plaintiffs are granted leave to amend Count V in order
to cure the deficiency found therein, within ten days of this decision.
An Order has been entered in accordance with this Memorandum Opinion.
ORDER
For the reasons set forth in the Court's Memorandum Opinion
entered in this case on this date it is,
ORDERED that (1) defendants' motion to dismiss the complaint
is Granted as to the claim based on an alleged 1986 oral agreement
asserted in Count III and as to Counts V and VII;
(2) Defendants' motion to dismiss Counts I, II, the claim based
on the alleged written agreement asserted in Count III, Count IV
and Count VI is DENIED;
(3) Plaintiff is granted leave to file, within ten days of this date,
an amendment to Count V of the complaint.

NEEDHAM v. CRUVER
No. 12,428
HAISFIELD v. CRUVER
No. 12,430
Court of Chancery of the State of Delaware, New Castle
May 12, 1993
Plaintiffs, two shareholders of defendant corporation, challenged
the issuance of stock to certain officers and directors of defendant
corporation and an alleged misappropriation of a corporate opportunity by those officers and directors. Defendants moved to dismiss
the complaint for failure to state a claim upon which relief can be
granted, for failure to make a pre-suit demand, and for failure to
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join an indispensable party. In response to defendants' motions to
dismiss, plaintiffs moved to amend their complaints.
The court of chancery, per Vice-Chancellor Hartnett, granted
plaintiffs leave to amend their complaints because defendants did not
show prejudice would result if such leave was granted. Because the
complaints, as amended, stated a cause of action against defendants
and adequately alleged facts that, if true, would excuse a pre-suit
demand, defendants' motion to dismiss for failure to state a claim
and failure to make a pre-suit demand was denied. Finally, defendants' motion to dismiss for failure to join an indispensable party
was dismissed as being premature.
1. Pleading

C= 233

Leave of the court is required to amend a complaint when a
responsive pleading has been filed. However, leave to amend will
ordinarily be granted unless the amendment will result in prejudice
to the defendant.

2.

DEL. CH.

Pretrial Procedure

CT. R. 15(a).

C

687

For purposes of a motion to dismiss, all factual allegations in
the complaint are assumed to be true.
3.

Pretrial Procedure

0= 681

The factual allegations in the parties' briefs went far beyond
the allegations contained in the complaints. Therefore, the facts used
to decide the motion to dismiss were based solely on the allegations
set forth in the amended complaints.
4.

Corporations

0=, 206(4)

A pre-suit demand is excused if the complaint alleges particularized facts that create a reasonable doubt as to whether the directors,
in considering a pre-suit demand, would be disinterested.
5.

Corporations

0

206(4)

In determining whether a pre-suit demand is excused, the disinterestedness of the directors is determined at the time the original
complaint is filed.
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6.

Corporations

Cz== 206(4)

Plaintiffs sufficiently alleged facts which, if true, created a reasonable doubt as to the disinterestedness of the majority of the
directors to consider a pre-suit demand. Demand was, therefore,
excused.
7.

Corporations

Cz-

206(4)

The pre-suit demand futility analysis must be conducted for
each claim in a stockholder derivative action. Therefore, the presuit demand futility inquiry had to be conducted as to the corporate
opportunity claim and the related waste claim in the derivative action.
8.

Corporations

C

206(4)

The fact that two members of the board of directors no longer
had distributorships at the time the case was decided did not affect
the inquiry as to whether they were disinterested at the time the
complaint was filed.
9.

Pretrial Procedure

0= 624, 683

In considering a motion to dismiss, all reasonable inferences
must be construed in favor of the plaintiff.
10.

Corporations

0

206(4), 211(4)

A reasonable inference from the language of the amended complaint in the derivative action was that the board members who no
longer have distributorships held distributorships at the time the
original complaint was filed. Consequently, a majority of the corporate directors would have been interested at the time suit was fried
and a pre-suit demand on the corporate opportunity claim and related
waste claim in the derivative action must be excused.
11.

Pretrial Procedure

C= 624, 683

A complaint will not be dismissed for failure to state a claim
unless it appears to a certainty that the plaintiff would not be entitled
to relief under any state of facts that could be proved to support
the claim.
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209

68

The essential elements of laches are that the plaintiff must have
had knowledge of the claim, there must have been an unreasonable
delay in bringing the claim, and there must be prejudice to the
defendant arising from the delay.
13.

Corporations

Equity

0

o

209

71(2)

The defendants' motion to dismiss on the grounds of laches was
denied because whether a delay is unreasonable normally is a question
of fact unsuited to be decided on a motion to dismiss.
14.

Equity

0

423

A court of equity, once it decides that relief should be granted,
has broad discretion to tailor the relief to suit the situation as it
exists on the date the relief is granted.
15.

Waste

0= 1, 7

Neither the original nor the amended complaint in the injunction
action, nor the original complaint in the derivative action, asserts a
claim for waste. The amended complaint in the derivative action
asserts waste only in connection with the alleged usurpation of the
corporate opportunity. Defendants' motion to dismiss the complaints
on the basis that they fail to state a claim for waste is, therefore,
without merit.
16.

Corporations

315

In order to state a claim that the individual defendants usurped
a corporate opportunity, the complaint must allege facts that, if true,
show the existence of a business opportunity that the corporation
was financially able to undertake, that it was within the corporation's
line of business, and that it was either of practical advantage to the
corporation or was an opportunity in which the corporation had an
expectant interest.
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Corporations

C

315

Usurpation of a corporate opportunity may occur if a corporate
officer or director has wrongfully embarked the corporation's resources therein.
18.

Corporations

C

315

Plaintiffs adequately stated a claim for usurpation of a corporate
opportunity because the facts in the complaint, if true, were sufficient
to raise a reasonable inference that the defendants used the corporation's resources for a personal venture for their own profit.
19.

Courts

0

88, 490

Defendants could not argue the proposition that the possible
impact of stare decisis is a recognized basis for prejudice because the
opinion of the court would have a stare decisis effect only in the courts
of Delaware.
20.

Parties

0-18, 34

Equity

0= 93, 96

Where persons who should be joined as parties to an action
cannot be joined, the court shall determine "whether in equity and
good conscience" the action should proceed with the parties before
it or be dismissed. DEL. OH. CT. R. 19(b).
21.

Parties

= 18, 29

Before a court decides a motion under Chancery Rule 19, it
must first make a finding that one who should be joined cannot be
made a party. Because there was nothing in the record as to plaintiffs'
success or failure in joining the persons who are said to be indispensable, the defendants' motion to dismiss must be denied as premature.
Irving Morris, Esquire, and Patrick F. Morris, Esquire, of Morris
and Morris, Wilmington, Delaware; and Sheldon D. Camhy, Esquire, Robert P. Stein, Esquire, and Robert C. Boneberg, Esquire,
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of Camhy Karlinsky & Stein, New York, New York, of counsel, for
plaintiffs.
Anne C. Foster, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for defendant Unisil, Inc.
Francis A. Monaco, Jr., Esquire, and Joseph J. Bodnar, Esquire,
of Walsh and Monzack, P.A., Wilmington, Delaware, for defendants
Philip C. Cruver and Harry F. Cruver.
HARTNETT, Vice-Chancellor

In these actions, two shareholders of defendant Unisil, Inc.
("Unisil") have challenged the issuance of stock to certain officers
and directors of Unisil and have challenged an alleged misappropriation of a corporate opportunity by those officers and directors.
Some of the defendants have moved to dismiss the actions for failure
of the complaint to state a claim upon which relief can be granted,
for failure to have made a pre-suit demand upon the directors when
a demand was required, and for failure to join an indispensable
party. In response to the motions to dismiss, plaintiffs have moved
to amend the complaints.
Because defendants have not shown that any prejudice to them
would result if leave to amend the complaints is granted, plaintiffs
are given leave to amend the complaints. Because the complaints,
as amended, state a cause of action against defendants and adequately
allege facts that, if true, would excuse a pre-suit demand, defendants'
motion to dismiss must be denied. Finally, defendants' motion to
dismiss for failure to join an indispensable party must be denied as
being premature.

I
[1] Under Chancery Rule 15(a), leave of court is required to amend
a complaint when, as here, a responsive pleading has been filed.
However, leave to amend will ordinarily be granted unless the amendment will result in prejudice to the defendant. Brunswick Corp. v.
Colt Realty, Inc., Del. Ch., 253 A.2d 216, 219 (1969). Defendants
do not claim prejudice. Therefore, the plaintiffs' motions to amend
the complaints are granted and the determination of whether the
complaints are legally sufficient will be based on the allegations in
the complaints as amended.
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II
[2-3] For purposes of a motion to dismiss, all factual allegations in
the complaint are assumed to be true. Weinberger v. UOP, Inc., Del.
Gh., 409 A.2d 1262 (1979). Both parties in their briefs have set
forth detailed factual allegations that go far beyond the allegations
contained in the complaints. These allegations serve only to waste
the Court's and counsel's time and clearly cannot be considered on
a motion to dismiss. Haber v. Bell, Del. Oh., 465 A.2d 353 (1983).
Therefore, the facts as set forth below are based solely on the
allegations that are set forth in the amended complaints.
Unisil is a Delaware corporation that, in the early 1980s, was
engaged in the sale and operation of windmills used for the production
of energy. Unisil was not a success and by 1985 the company had
abandoned its wind energy business after several product liability
lawsuits. Since November 1985, Unisil has not held annual meetings
of stockholders (with the exception of a purported special meeting
of shareholders held in April 1990) or filed required reports with the
Federal Securities and Exchange Commission ("SEC").
At a special meeting of shareholders held on October 25, 1985,
a seven-member board of directors was elected. The board elected
defendants Philip C. Cruver, Robert P. Keesecker, Harry F. Cruver,
Robert S. Keefer, and three other persons not named as defendants
in these actions. Between December 1985 and March 1989, Unisil
issued a total of 1,808,875 shares to the defendant directors either
in their own names or in the names of their spouses or in the names
of personal or family trusts. In an SEC filing made in February
1992, the director-defendants were listed as beneficial owners of the
1,808,875 shares.
The complaints allege that these shares, representing almost
30% of Unisil's outstanding shares, were issued either for no consideration or for a grossly inadequate consideration.
In 1990, Unisil received $800,000 in settlement of litigation it
had commenced against Westinghouse Electric Corporation that had
supplied components for the windmills built by Unisil. During that
year, Philip Cruver and Harry Cruver identified the development
and manufacture of above-ground petroleum storage tanks as a potential business opportunity for Unisil.
In August 1990, the Cruvers were instrumental in procuring
the incorporation of EcoVault, a Virginia corporation, whose principal purpose was the design, development, manufacturing, marketing
and sale of above-ground petroleum storage tanks. The Cruvers
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allegedly used all or substantially all of the proceeds of the Westinghouse settlement to fund EcoVault's development of the aboveground storage tanks .
EcoVault's telephone number and address are identical to that
of Unisil. The Cruvers allegedly falsely represented to third parties
that "EcoLease Corporation," a nonexistent corporate entity related
to EcoVault, was a subsidiary of Unisil.
On January 24, 1991, Unisil purported to enter into a Letter
of Intent with EcoVault under which Unisil would receive a threeyear exclusive license to manufacture and sell the above-ground
storage tanks for which EcoVault had applied for a patent. Under
the proposed license agreement, Unisil was to bear all costs associated
with the development, design, manufacture, and distribution of the
tanks and pay EcoVault a license fee equivalent to 75% of the profits
received from the sale of the tanks. EcoVault could revoke the license
if Philip Cruver was removed without cause as a director or chief
executive officer of Unisil.
On May 21, 1991, Unisil and EcoVault entered into a formal
license agreement subject to termination by EcoVault if the license
agreement was not ratified by Unisil's shareholders at the next annual
meeting of shareholders.
The complaints also allege that the directors' plan to merge
Unisil with EcoVault. Under the terms of the proposed merger, the
shareholders of EcoVault would receive 3,500,000 shares of Unisil's
stock and a royalty equal to 6% of sales in excess of $11,166,667
derived from the sale or lease of EcoVault products.
The complaints allege that the Cruvers, Keefer, and Keesecker
intend to vote the allegedly illegally issued shares in favor of the
license agreement and merger transaction.
Plaintiffs have brought two separate actions in this Court. The
first is Civil Action No. 12,428-NC ("the Injunction Action"), that
Needham and Haisfield have brought in their individual capacities.
In it, plaintiffs seek to enjoin the Cruvers, Keefer, and Keesecker
from voting the shares that plaintiffs claim were issued illegally and
to enjoin Unisil from recognizing those shares for quorum or voting
purposes.
The second suit is Civil Action No. 12,430-NC ("the Deivative
Action"), that Haisfield brought as a purported stockholder derivative
action. In it he seeks a declaration that the disputed shares were
illegally issued and an order directing Unisil to cancel those shares.
In the event the disputed shares have been transferred, he seeks an
accounting for the proceeds for the sale of the shares. The Derivative
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Action also seeks a declaration that the Oruvers, Keefer, and Keesecker breached their fiduciary duty to the stockholders of Unisil and
committed waste by appropriating a corporate opportunity and that
EcoVault aided and abetted those defendants in that breach of fiduciary duty. The Derivative Action also seeks an accounting and
the imposition of a constructive trust and monetary damages from
the Cruvers, Keefer, Keesecker, and EcoVault.
The Cruvers and Unisil have moved to dismiss both complaints
on various grounds which are discussed seriatim.
III
The moving defendants assert that both complaints should be
dismissed pursuant to Chancery Rule 23.1 for the failure of plaintiffs
to have made a pre-suit demand upon the directors of Unisil or to
have adequately pled particularized facts that would excuse demand.
They contend that the Injunction Action, while brought as an individual action, states stockholder derivative claims and, therefore,
is subject to the pre-suit demand requirements of Chancery Rule
23.1.
Plaintiffs respond that the Injunction Action states claims relating
to the shareholders' individual rights to vote and is, therefore, not
a derivative action.
This Court need not decide at this point whether plaintiffs'
claims in the Injunction Action are individual or stockholder derivative claims because, even if the claims are derivative claims, a presuit demand should be excused.
[4] A pre-suit demand is excused if the complaint alleges particularized facts that create a reasonable doubt as to whether the
directors, in considering a pre-suit demand, would be disinterested.
Aronson v. Lewis, Del. Supr., 473 A.2d 805, 814 (1984).
[5] The disinterestedness of the directors is determined as of the
time the original complaint is filed. Harris v. Carter, Del. Ch., 582
A.2d 222, 231 (1990). As of February 7, 1992-the date the original
complaint was filed-Unisil's directors consisted of the two Cruvers,
Keefer, Keesecker, and Hall Martin. All of the directors except
Martin purportedly received stock that was allegedly issued illegally.
Defendants argue, however, that the Cruvers, Keefer, and Keesecker received many of their shares in separate transactions and
that, therefore, they all are disinterested as to any transactions in
which they did not receive shares of stock.
[6] It strains reason to argue that a defendant-director could act
independently to evaluate the merits of bringing a legal action against
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any of the other defendants if the director participated in the identical
challenged misconduct. Therefore, plaintiffs have sufficiently alleged
facts which, if true, create a reasonable doubt as to the disinterestedness of the majority of the directors of Unisil to consider a presuit demand and demand must, therefore, be excused.
[7] The pre-suit demand futility analysis must be conducted for
each claim in a stockholder derivative action. See Heineman v. Datapoint
Corp., Del. Supr., 611 A.2d 950 (1992). Therefore, the pre-suit
demand futility inquiry must also be conducted as to the corporate
opportunity claim and the related waste claim in the Derivative
Action.
Plaintiffs allege that Philip and Harry Cruver are officers, directors, and shareholders in EcoVault. Philip is also alleged to be
the principal shareholder. Martin is alleged to have been an investor
in and a participant in an EcoVault distributorship. Keesecker is
also alleged to have held an interest in an EcoVault distributorship.
Keefer is alleged to have negotiated with and had hope of further
negotiations with Philip Cruver to obtain an interest in an EcoVault
or Unisil distributorship, to have negotiated with, and to have had
hope of further negotiations with Philip Cruver to obtain contracts
from EcoVault for his other businesses and to have obtained employment at EcoVault or Unisil for his son. Keefer is also alleged
to have been beholden to Philip Cruver because Philip Cruver arranged for Unisil to repurchase from Keefer certain wind turbine
equipment previously purchased by Keefer for approximately
$1,000,000 that Keefer would otherwise have been forced to retain
at a substantial financial loss.
Defendants point out that the complaint in the Derivative Action

does not allege that Keefer, Keesecker, and Martin-who constitute
a majority of the board-have a current interest in EcoVault. Therefore, defendants argue, Keefer, Keesecker, and Martin must be
considered as being disinterested. Accordingly, defendants argue,
plaintiffs were required to have made a pre-suit demand on the
directors as to these claims.
[8]

Disinterestedness is clearly determined as of the time the original

complaint is filed. Harris v. Carter, Del. Ch., 582 A.2d 222, 231
(1990). Therefore, just because Martin and Keesecker may no longer
have distributorships does not affect the inquiry as to whether they
were disinterested at the time the complaint was filed. While the
amended complaint is not a model of clarity as to specifying when
Keesecker and Martin held distributorships, it is not clear that they
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did not hold distributorships as of the time the original complaint
was filed (nor have defendants so alleged).
[9-10] In considering a motion to dismiss, all reasonable inferences
must be construed in favor of the plaintiff. Weinberger v. UOP, Inc.,
Del. Ch., 409 A.2d 1262 (1979). A reasonable inference to be drawn
from the language of the amended complaint in the Derivative Action
(imperfect as it is) is that Keesecker and Martin held distributorships
at the time the original complaint was filed. Under those circumstances, a majority of Unisil's directors would have been interested
at the time suit was filed and a pre-suit demand on the corporate
opportunity claim and related waste claim in the Derivative Action
must be excused.
IV
[11]

The moving defendants have also moved to dismiss the com-

plaints for failure to state a claim upon which relief can be granted.

A complaint will not be dismissed for failure to state a claim, however,
unless it appears to a certainty that under no state of facts that could
be proved to support the claim would the plaintiff be entitled to
relief. Weinberger v. UOP, Inc., 409 A.2d 1262 (1979).
The defendants argue that plaintiffs' claims are barred by the
equitable defense of laches. They assert that plaintiff Needham was

a director of Unisil from April 1990 through February 7, 1992, and
that he knew of the purportedly illegal stock issuances and failed to
challenge them in court until the initial complaint was filed.
[12] The essential elements of laches are that the plaintiff must
have had knowledge of the claim, there must have been an unreasonable delay in bringing the claim and there must be prejudice to
the defendant arising from the delay. Skouras v. Admiraly Enterprhes,
Inc., Del. Ch., 386 A.2d 674, 682 (1978).
[13] Defendants' motion to dismiss on the grounds of laches must
be denied because whether a delay is unreasonable normally is a
question of fact unsuited to be decided on a motion to dismiss and
defendants have not even claimed prejudice.
V
Defendants also claim that the Injunction Action should be
dismissed because that action seeks a cancellation of the disputed
shares. Defendants assert that even if the shares were issued illegally,
the only relief that could be awarded under the circumstances would
be to compel those who received the shares to pay for them. De-
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fendants cite as authority for this proposition Scully v. Automotive
Finance Co., Del. Ch., 109 A. 49 (1920), and Finch v. Warrior Cement
Corp., Del. Ch., 141 A. 54 (1928).
However, the Scully and Finch cases do not adopt a per se rule
that cancellation can never be an appropriate remedy. In Scully and
Finch, this Court declined to order cancellation because of the specific
circumstances in those cases.
[14] A court of equity, once it decides that relief should be granted,
has broad discretion to tailor the relief to suit the situation as it
exists on the date the relief is granted. Tenney v. Jacobs, Del. Supr.,
240 A.2d 138, 140 (1968). This Court likely has the power to fashion
an appropriate remedy should a remedy be found to be appropriate.
Furthermore, the specific motion made by defendants under
Chancery Rule 12(b)(6) is a motion to dismiss for failure to state a
claim upon which relief can be granted. Defendants cite no authority
for the proposition that is implicit in their motion, that such a motion
can be granted if plaintiff is entitled to relief but not the specific
relief demanded.
VI
Defendants have also moved to dismiss the complaints on the
basis that they fail to state a claim for waste because there are no
allegations that Unisil has received inadequate consideration for the
disputed stock issuances.
[15] This argument is puzzling. Neither the original nor the amended
complaint in the Injunction Action, nor the original complaint in
the Derivative Action, asserts a claim for waste. The amended complaint in the Derivative Action asserts waste only in connection with
the alleged usurpation of the corporate opportunity.
Defendants' assertion is, therefore, without merit.
VII
[16] The moving defendants next argue that the complaints fail to
state a claim that the individual defendants usurped a corporate
opportunity belonging to Unisil. As a general rule, in order to state
such a claim the complaint must allege facts that, if true, show the
existence of a business opportunity that the corporation was financially able to undertake, that it was within the corporation's line of
business, and that it was either of practical advantage to the corporation or was an opportunity in which Unisil had an expectant
interest. Guth v. Loft, Inc., Del. Supr., 5 A.2d 503, 510-11 (1939).
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[17] However, even where the opportunity at issue is not within
the corporation's line of business and the corporation has no interest
or expectancy in the opportunity, usurpation of a corporate opportunity may occur if a corporate officer or director has "wrongfully
embarked the corporation's resources therein." Id.
The complaint in the Derivative Action alleges that the Cruvers
used the proceeds of Unisil's settlement with Westinghouse to develop
the business opportunity that is being diverted to EcoVault and that
they falsely stated that an EcoVault affiliate was a subsidiary of
Unisil. According to the complaint in the Derivative Action, Unisil
bore the entire costs of developing the EcoVault tanks but Philip
Cruver and his brother patented the item. All that Unisil received
in return under the Letter of Intent was a revocable three-year license
under which Unisil had to pay to EcoVault 75% of its profits from
the sale of tanks in royalties.
[18] These allegations, if true, when taken together, are sufficient
to raise a reasonable inference that the Cruvers wrongfully used
Unisil's resources for a personal venture for their own profit. Plaintiffs, therefore, have adequately stated a claim for usurpation of a
corporate opportunity and defendants' motion to dismiss for failure
to state a claim must be denied.
VIII
Defendants have also moved to dismiss the stock issuance claims
on the grounds that plaintiffs have failed to join parties who are
indispensable for the resolution of those claims. Defendants assert
that the original complaints named as defendants several stockholders
who have never been directors and officers of Unisil and, therefore,
cannot be joined as parties in this action because they are not
Delaware residents. Defendants also state that two of the stockholders
named in the original complaint were not named as parties.
[19] Defendants further argue that even if the relief sought is limited
to the stock issuances relating to the Unisil's directors, dismissal
under Chancery Rule 19(b) would still be required because of the
inability to join the other individuals to whom stock has been issued.
Defendants assert that this action cannot proceed without substantially
affecting the rights of absent parties because any judgment made
with regard to the issuance of the shares, while technically not binding
on the absent parties, could have a prejudicial effect under the
doctrine of stare decisis. The defendants cite Evergreen Park Nursing &
Convalescent Home, Inc. v. American Equitable Assurance Co., 7th Cir.,
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417 F.2d 1113 (1969), for the proposition that the possible impact
of stare decisis is a recognized basis for prejudice under the federal
counterpart of Chancery Rule 19. This argument, however, ignores
that an opinion of this Court would have a stare decisis effect only
in the courts of this state.
Finally, defendants raise the issue as to whether the corporate
opportunity claim can be tried without EcoVault being made a party.
They note that the plaintiffs have attempted to serve process on
EcoVault through Unisil's registered agent in Delaware but question
whether that service is effective. No motion to quash the service has
been filed, however.
In response to defendants' motion, plaintiffs' amended their
complaints to drop certain persons who received shares and to add
others who allegedly are the alter-egos of the director-defendants,
e.g., the director-defendants' spouses or personal and family trusts.
[20] Where persons who should be joined as parties cannot be
joined, Chancery Rule 19(b) provides that this Court shall determine
"whether in equity and good conscience" the action should proceed
with the parties before it or be dismissed. Chancery Rule 19(b) lists
four factors to be considered in making that determination.
[21] However, before this Court decides a motion under Chancery
Rule 19, it must first make a finding that one who should be joined
cannot be made a party before applying the factors in Chancery
Rule 19(b). See Hughes Tool Co. v. Fawcett Publications, Inc., Del.
Supr., 350 A.2d 341 (1975). There is nothing in the present record
as to plaintiffs' success or failure in joining the persons who are said
to be indispensable. Until such a record is developed, defendants'
motion to dismiss must be denied as premature.
Ix
Plaintiffs' motion to amend the complaints is, therefore, granted
and defendants' motions to dismiss are denied.
IT IS SO ORDERED.
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IN RE SEA-LAND CORP. SHAREHOLDERS
LITIGATION
No. 8453 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
March 19, 1993
Revised March 26, 1993
Plaintiffs challenged the terms of the tender offer by which
defendant Sea-Land was acquired by defendant CSX. Plaintiffs contended that the Sea-Land defendants violated their fiduciary duties
to the shareholder class under the "rule of equality" by actively
participating in, or accepting and ratifying, a transaction that called
for disparate treatment of similarly situated shareholders. Plaintiffs
also contended that the Sea-Land defendants violated their duty of
loyalty and care by favoring CSX and accepting its offer without
adequately considering alternative strategies, in particular, rejecting
the CSX offer in order to induce CSX to raise its bid. Both the
Sea-Land and CSX defendants moved for summary judgment, claiming their decision was protected by the business judgment rule and
that the "rule of equality" is inapplicable as a matter of law.
The court of chancery, per Vice-Chancellor Jacobs, held: (1)
that there was no factual support for the claim of disparate treatment;
and (2) while there was factual support for the claims of breach of
the duties of loyalty and care, the actions by the directors of SeaLand in making their decision were sufficiently independent and did
not reach the level of gross negligence.
1. Judgment

C

182

A motion for summary judgment will be granted only where
there is no genuine dispute of material fact and the moving party
is entitled to judgment as a matter of law.

2.

Judgment

DEL.

CH. CT. R. 56(c).

C=' 185(2)

Any doubts regarding the existence of an issue of material fact
will be resolved and all reasonable factual inferences will be drawn
against the moving party. However, those inferences must be supported by evidence that supports each element of the claim.
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182.4

Under Delaware law, a purchaser may acquire a block of stock
from one shareholder at a premium and thereafter may offer a lower
price for the corporation's remaining shares.
4.

Securities Regulation

0

52.30

Section 14(d)(7) of the Securities Exchange Act of 1934 provides
that if any person increases the consideration offered in a tender
offer, "such person shall pay the increased consideration to each
security holder whose securities are taken up . . . . " This is known
as the "best price rule." 15 U.S.C.A. § 78n(d)(7) (1981).
5.

0:, 52.30, 52.32

Securities Regulation

A person who makes a tender offer for a security may not
purchase any such security "otherwise than pursuant to such tender
offer . ..until the expiration of the [tender offer] period . . . ." 17
C.F.R. § 240.10b-13(a) (1993).
6.

Securities Regulation

0-52.30, 52.31, 52.32

For federal securities provisions to be applicable, the press release
in which the purchaser announced its per share offer would have to
be deemed a "tender offer."
7.

Corporations

0

310(1)

Directors have a fiduciary duty to maximize the company's
value for the stockholders' benefit.
8.

Corporations

0

310

To be chargeable with having violated a fiduciary duty involving
equal treatment precepts, the board must, at the very least, have
approved the transaction creating the disparity.
9.

Fraud

0-

Corporations

30
(=- 310(1)

Because the directors from the target company violated no fiduciary duty based on what plaintiffs have termed the "rule of
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equality," it follows that neither did the defendants from the purchasing company.
10.

Corporations

-(-,310(1)

Under the enhanced scrutiny standard, before a board may
receive the normal protections of the business judgment rule, it must
demonstrate that its actions were reasonable in relation to the advantage sought to be achieved or to the threat allegedly posed.
11.

Corporations

0

310(1)

The enhanced scrutiny standard applies whenever a board adopts
any defensive measure taken in response to some threat to corporate
control and policy and effectiveness which touches upon issues of
control.
12.

Corporations

=310(1), 320(10)

Normally, receipt
related director actions
(1) indemnification has
and (2) indemnification
13.

Corporations

of indemnification is not deemed to taint
with a presumption of self-interest because:
become commonplace in corporate affairs,
does not increase a director's wealth.

0

310(1)

In order to determine whether one shareholder in a tender offer
was improperly favored over another, the court must determine
whether (1) there was disparate treatment of bidders, (2) the board
perceived that shareholder interests would be enhanced by such
disparate treatment, and if so, (3) whether the directors' actions were
reasonable in relation to the advantage they sought to achieve.
14.

Corporations

Cz,312(5)

Because all directors but one were independent and advice was
given to the directors by the directors' financial and legal advisors
following an extensive market search, the board acted in good faith
and pursuant to a reasonable investigation.
15.

Corporations

<-, 310(1)

Because the board was confronted with a firm offer and an
extremely short deadline to accept or reject the offer, the board
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cannot be said to have acted unreasonably in accepting the offer the
next day.
16.

Corporations

0

310(1)

The board's strategic decision not to negotiate in the aggressive
style that plaintiffs would have preferred does not, without more,
create an inference that the directors acted in bad faith.
17.

Corporations

0

310(1)

A reasonable board cannot be faulted for concluding that the
risks of a tender offer outweighed whatever advantage might accrue.
18.

Corporations

0:, 310(2)

The standard for determining whether a board decision was
sufficiently informed is gross negligence.
Robert K. Payson, Esquire, and Arthur L. Dent, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; Joseph A. Rosenthal,
Esquire, of Rosenthal, Monhait & Gross, Wilmington, Delaware;
and Gary J. Greenberg, Esquire, New York, New York, of counsel,
for plaintiffs.
Steven J. Rothschild, Esquire, and Karen L. Valihura, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware, for
defendants Sea-Land Corporation, Joseph F. Abely, Jr., Dwight L.
Allison, Jr., Robert W. Dixon, Allan R. Dragone, John H. Muller,
Jr., and Chester W. Nimitz, Jr.
Kevin G. Abrams, Esquire, and Lisa A. Paolini, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Robert B.
Mazur, Esquire, of Wachtell, Lipton, Rosen & Katz, New York,
New York, for defendants CSX Corporation and CSA Acquisition
Corporation.
JACOBS,

Vice-Chancellor

Presently sub judice are the defendants' motions for summary
judgment in this consolidated class action brought by former shareholders of Sea-Land Corporation ("Sea-Land").
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I. PROCEDURAL HISTORY
The plaintiffs in this action challenge the terms by which SeaLand was acquired in 1986 by CSX Corporation ("CSX") through
a subsidiary (collectively, the "CSX defendants"). As structured,
the acquisition itself was unremarkable. On April 21, 1986, CSX
proposed to acquire Sea-Land at $28 per share (the "CSX Offer").
On April 25, 1986, the two companies signed a merger agreement.
Four days later, CSX formally commenced a $28 per share cash
tender offer for all outstanding Sea-Land shares. The tender offer
was consummated on May 28, 1986, and on September 25, 1986,
a CSX subsidiary was merged into Sea-Land at the same price per
share.
What is controversial is that on April 23, 1986, two days after
CSX announced its intent to make an offer, CSX contracted to
purchase the 39.5% stock interest in Sea-Land owned by affiliates
of Harold Simmons ("Simmons").' In that transaction, CSX paid
the Simmons Group approximately $50 million (over $5 per share)
for an option (the "Simmons Option") to purchase the 39.5% block
at $28 per share. The plaintiffs claim that the Simmons Option was
a device which enabled CSX improperly to funnel to the Simmons
Group disproportionately greater consideration than was received by
Sea-Land's remaining shareholders.
In their complaint, the plaintiffs allege that the Sea-Land directors breached their fiduciary duty to the remaining shareholders
by approving CSX's $28 per share Offer without having first extracted from CSX the same $33 per share CSX paid to the Simmons
Group. Named as defendants are Sea-Land and six of its eight
directors: Joseph F. Abely, Jr., Robert W. Dixon, Dwight L. Allison,
Jr., John H. Muller, Jr., Chester W. Nimitz, Jr. and Allan R.
Dragone (collectively, the "Sea-Land defendants"). Also joined as
defendants and charged with independent breaches of fiduciary duty
are the Simmons Group and the CSX defendants, who also stand
accused of aiding and abetting the breaches of duty by Sea-Land's
defendant directors. The defendants deny these allegations.
This Opinion marks the fourth time that the Court has visited
this controversy. The initial complaint was filed on April 17, 1986,
four days before CSX announced its proposed offer. On May 16,
1. That 39.5% block was owned by two Simmons' affiliates, LLC Corporation ("LLC") and Amalgamated Sugar Company ("Amalgamated"). Simmons
and those two entities are referred to collectively as the "Simmons Group."
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1986, certain plaintiffs moved for a temporary restraining order to
halt the closing of the CSX tender offer. That application was denied.
Hecco Ventures v. Sea-Land Corp., Del. Ch., No. 8486, Jacobs, V.C.
(May 19, 1986). On August 4, 1986, the plaintiffs filed a consolidated
supplemental complaint, which LLC moved to dismiss. On May 23,
1987, the Court granted LLC's dismissal motion with leave to amend.
In re Sea-Land Shareholders Litig., Del. Ch., Cons. No. 8453, Jacobs,
V.C. (May 22, 1987). On June 22, 1987, the plaintiffs filed an
amended consolidated supplemental complaint, which the Simmons
Group moved to dismiss as to them. The plaintiffs voluntarily dismissed Simmons and Amalgamated without prejudice, and on May 13,
1988, the Court granted the dismissal motion with respect to LLC.
In re Sea-Land Corp. Shareholders Litig., Del. Ch., Cons. No. 8453,
Jacobs, V.C. (May 13, 1988).
After extensive discovery, the CSX defendants and the SeaLand defendants both movred for summary judgment. This is the
Opinion of the Court on the defendants' summary judgment motions,
which were orally argued on October 14, 1992.
II.

2
PERTINENT FACTS

Sea-Land is a Delaware corporation engaged in transporting
containerized cargo on ocean trade routes and throughout the northern hemisphere. Before the September, 1986 merger, Sea-Land had
eight directors, all of whom were independent except for Joseph F.
Abely, Jr. ("Abely"), Sea-Land's chairman and chief executive officer. Sea-Land's common stock was traded on the New York and
Pacific Stock Exchanges.
During the spring of 1985, Simmons began purchasing SeaLand stock. On November 18, 1985, Simmons wrote to Sea-Land's
board of directors, offering to acquire all of Sea-Land's outstanding
common stock for $25 per share. In response, Abely retained Dillon,
Read & Co., Inc. ("Dillon Read") to advise the board concerning
Simmons' proposal. Dillon Read advised the board that Simmons'
highly conditional proposal was not adequate from a financial point
of view. Accordingly, at a meeting held on November 25, 1985, the
Sea-Land board rejected the proposal. The board also considered
various defensive measures, including adopting a shareholder rights

2. Except where otherwise noted, the facts are not in dispute; in any event
the Court finds that no genuine dispute of material fact exists.
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plan ("poison pill"), and instructed Abely "to explore all available
alternatives to maximize value to the shareowners," including negotiating a transaction with Simmons. (Ex. 21, S006336.)
Carrying out the board's mandate, Dillon Read canvassed the
acquisition market over the next three weeks and contacted twentythree potential acquirors. Nine of these received confidential information about Sea-Land after signing confidentiality agreements. Those
agreements barred the use of that information to purchase Sea-Land
stock without the Sea-Land board's consent. By mid-December 1985,
only two companies remained interested in acquiring Sea-Land. CSX
was one of them; however, in early January 1986, CSX told SeaLand that it was no longer interested in an acquisition.
On December 3, 1985, Abely and Simmons met, together with
their legal representatives. At that meeting, Simmons requested the
same confidential information the nine other potential acquirors had
received. Because Simmons would not sign a confidentiality agreement,
his request was refused.
The next day, December 4, 1985, Simmons made another proposal, also for $25 per share, to acquire Sea-Land. Simmons offered
not to buy or sell Sea-Land shares without board approval if he were
given the opportunity to top any bona fide higher bid. The Sea-Land
board rejected that proposal on December 9, and the next day the
3
board adopted a shareholder rights plan with a 40% trigger.
On December 17, 1985, Simmons publicly disclosed his ownership
of 34.8% of Sea-Land stock and his intent to acquire up to 39.9%.
On December 30, 1985, Simmons informed Sea-Land that in anticipation of Sea-Land's May 1986 annual meeting, he would nominate
three persons to board positions and solicit proxies on their behalf.
A special Sea-Land board meeting was held on January 6, 1986, at
which the board instructed Abely to invite Simmons to make a firm
and adequate offer. Abely thereupon sent Simmons a letter inviting
him "to come forward." (Ex. 29, 3.) The following day, Simmons
publicly disclosed that he had increased his holdings of Sea-Land
common stock to 39.5%.

3. Under the rights plan, once a "hostile person" acquired 35io of SeaLand's outstanding common stock, the rights would be distributed, and the board
would then have ten business days to decide whether or not to redeem the rights.
If a hostile person acquired 40% of Sea-land's outstanding common stock, the rights
would then become exercisable. Upon exercise, each holder of the rights would be
entitled to receive Sea-Land common shares having a market value of two times
the then-current purchase price.
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On January 8, 1986, representatives of Sea-Land and Simmons
met. Simmons was invited to make a good-faith acquisition proposal
and was reminded of the board's position that his earlier $25 proposal
was not adequate. Sea-Land's legal advisors met again with Simmons'
representatives on January 15, 1986. After some discussion, Simmons'
representatives were told that if Simmons made a formal $26 per
share cash offer, management would be willing to recommend that
the Sea-Land board approve it, subject to a fairness opinion from
Dillon Read. Further negotiations took place on January 18 and 19,
but they ran aground and were terminated.
At a special meeting held on January 21, 1986, the Sea-Land
board decided not to redeem the shareholder rights that had previously
been distributed (but had not yet become exercisable) after Simmons
acquired over 35% of Sea-Land's stock. See supra note 3. As part of
an accommodation designed to avoid a proxy contest, the board also
agreed to support Simmons' slate of nominees and to allow Simmons
to attend future board meetings. To create the necessary vacancies
for the Simmons' nominees, it was agreed that two Sea-Land directors,
J. Paul Sticht and James J. Kerley, would not stand for reelection.
If any harmony resulted from that arrangement, it lasted only
six weeks. On March 6, 1986, Simmons sent Abely a letter demanding
that Abely resign. Thereafter, Simmons wrote to the Sea-Land board
members, explaining his position. When Simmons later solicited Abely's response, Abely told Simmons that the board would decide whether
or not he should remain in office.
Then, in mid-March, CSX reappeared on the scene. Peter Peterson, chairman of the Blackstone Group, which was CSX's financial
advisor, arranged a meeting in New York City between Abely and

Hays Watkins, CSX chairman and chief executive officer ("Watkins").
At that meeting, the participants discussed a possible business combination between CSX and Sea-Land, and the two companies then
established working groups to study the potential benefits of such a
combination.
On April 8, 1986, Abely met with Simmons, who said that he
would make an offer to acquire Sea-Land for $26 per share. Abely
suggested that lawyers for Sea-Land meet with Simmons' lawyers to
draft a proposal specific enough for presentation to the Sea-Land
board. The next day, John H. Mullin, III, of Dillon Read ("Mullin"),
advised CSX's representatives that Simmons would soon be making
a cash offer at $26 per share. On April 11, 1986, Simmons publicly
announced a verbal offer to purchase, for $26 per share, all the SeaLand shares he did not already own. The Simmons proposal was
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made subject to certain conditions, including the obtaining of financing.
Attorneys for Simmons and Sea-Land arranged to meet on April 16
to discuss that proposal; however, after Sea-Land learned that CSX
was considering making a higher offer, it canceled that meeting.
On April 16, 1992, representatives of CSX met with Abely and
their Sea-Land counterparts in New York. The CSX representatives
advised that CSX was interested in acquiring Sea-Land. Abely then
left the meeting, after having instructed the Sea-Land representatives
to negotiate the terms and conditions of a CSX Offer.
Later that evening or early the next morning, Mullin told Abely
that CSX would be offering $28 per share. Mullin's information came
from Stephen Schwarzman, president of the Blackstone Group
("Schwarzman"), who told Mullin that (i) CSX had authorized him
to offer no more than $28 per share, and that (ii) any CSX Offer
would be conditioned upon Sea-Land granting CSX an option to
purchase 6.5 million newly issued Sea-Land shares at $28 per share
(the "Sea-Land Option"). The Sea-Land Option concept was acceptable to Abely, who testified that it would "have a very disciplining
effect on Mr. Simmons as he conditioned his position in the wake of
it." (Abely II Dep., 126.)" After being told of CSX's proposal, Abely
instructed his representatives to negotiate a formal agreement with
CSX.
The CSX board met on Friday, April 18, 1986, and approved
management's proposal to acquire Sea-Land at a price not to exceed
$32 per share. 5 The acquisition was conditioned upon CSX obtaining
the Sea-Land Option. After the CSX board meeting, Schwarzman
telephoned Robert J. Fahey, a Sea-Land senior vice president
("Fahey"). Mr. Fahey's notes of that conversation reflect that
Schwarzman had attempted to call Abely6 to advise that (i) the CSX
board had authorized a merger, (ii) CSX was willing to make a deal
on an advantageous basis, (iii) Schwarzman would call Abely the
following day to discuss a meeting with Simmons, as well as Abely's
"script" for that meeting, and that (iv) Abely might want to announce
the CSX Offer publicly, since it would be "more difficult for Simmons
to split 2 boards." (Ex. 124.)
4. The purpose of the Sea-Land Option was to enable CSX to obtain majority
control of Sea-Land in the event Simmons decided not to tender his shares into

the CSX Offer.
5. The Sea-Land board was never made aware of CSX's $32 price ceiling
and never learned that information until it was disclosed during discovery.

6. Abely was vacationing at the time in Sea Island, Georgia.
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Later that same day, and at the request of CSX's advisors, Abely
called Simmons to arrange a meeting among CSX, Simmons, and
himself. The meeting was scheduled for Monday, April 21, at Simmons' office in Dallas. CSX's representatives wanted Abely to introduce them to Simmons, after which they would try to persuade
Simmons to tender his shares into the CSX Offer. Another purpose
of the meeting, according to Sea-Land director John H. Muller, Jr.
("Muller"), was to afford Simmons an opportunity to make a final,
best offer for Sea-Land.
On April 21, Abely flew to Dallas with one of his attorneys,
Blaine V. Fogg, Esquire ("Fogg"), of Skadden, Arps, Slate, Meagher
& Flom. Before going to Simmons' office, Abely and Fogg first met
briefly with three CSX officers and their advisors. Once at Simmons'
office, Abely introduced the CSX group to Simmons and his advisors.
Abely then told Simmons that CSX was willing to pay $28 per
share, which Sea-Land, considered a good price. Thereafter, Abely
and Fogg excused themselves and the CSX group met with Simmons
privately.

Schwarzman told Simmons that CSX wished to buy his 39.5%
block of Sea-Land stock at $28 per share. If Simmons did not sell,
CSX would freeze him out in a second-step merger in which Simmons
would receive a "zero-coupon or a [payment-in-kind] preferred stock
on which he would have no cash income for many years, but would
[incur] a tax liability ... on an annual basis." (Schwarzman Dep.,

104.) Simmons replied that he was not interested in selling his stock
or in negotiating further with CSX. He told the CSX group to leave
his office, and as the CSX group left, Simmons admonished that

even CSX was not invulnerable to a takeover.
Abely and Fogg returned to Simmons' office after the CSX
representatives had departed. Concerning the ensuing discussion,
Abely testified that he told Simmons that Sea-Land would entertain
an offer from Simmons above $28 per share. Although Simmons did
not specifically recall Abely saying that, he did understand Abely's
remarks to carry that implication. Simmons also testified that he
knew he could make a higher bid if he so desired.
Abely then gave Simmons the standard Sea-Land "book" containing confidential information about Sea-Land. Simmons did not
request any further confidential information, because he believed that

he possessed sufficient information to decide whether or not to raise
his bid.
Meanwhile, the CSX group went from Simmons' office to the
airport. There they briefed Watkins by telephone on their meeting
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with Simmons, and discussed whether CSX should raise its bid for
all Sea-Land shares or for Simmons' shares alone. It was decided
that CSX would go forward with the $28 per share offer. 7
Later that same day, CSX publicly announced its proposal to
acquire Sea-Land for $28 per share. The offer would remain open
until Friday, April 25, and it would be conditioned on CSX obtaining
the Sea-Land Option. Shortly after the CSX Offer was announced,
Sea-Land issued a press release describing the CSX Offer as "most
welcome" and disclosing that Sea-Land management would recommend its approval by the Sea-Land board. (Ex. 81.) A special
Sea-Land board meeting to consider the CSX proposal was scheduled
for Friday, April 25.
That same afternoon (April 21), Simmons called Watkins to
convey his displeasure over the ultimatum that the CSX group had
given him earlier that morning. Simmons told Watkins that he was
a long-term investor in Sea-Land and wished to remain one, and
that he was willing to be a partner of CSX, but "if you try to push
me out [at no profit], we are going to have a fight." (Ex. 119.)
Watkins told Simmons that he would consult with his advisors about
Simmons' position.
Watkins called Simmons back the next morning, April 22, and
the two discussed a possible sale of Simmons' 39.5% block of SeaLand shares to CSX. In either that or a later conversation with
Watkins, Simmons proposed that for $7 per share he would grant
CSX an option to purchase his 39.5% block of stock at $28 per
share. Watkins later counteroffered $5 per share for that option.
Later, Simmons called Watkins back to advise him that he would
accept $5 per share if GSX would also reimburse Simmons $4 million
for his legal and banking expenses. Watkins agreed.
CSX's agreement with Simmons was finalized on those terms,
and it was executed early in the morning of April 23, 1986. The
CSX-Simmons agreement provided that in exchange for $5 per share
plus $4 million, Simmons granted CSX an option, exercisable betweenJuly 15 and August 31, 1986, to purchase the Simmons Group's
Sea-Land stock. While the Simmons Option was in effect, Simmons
would not purchase Sea-Land or CSX stock; moreover, he would
not buy stock in either CSX or Sea-Land for ten years. After the
agreement was finalized, Simmons wrote a letter to the Sea-Land
7. Abely ran into the CSX group at the airport and ate sandwiches with
them, but was not present during their strategy discussions.
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board, advising that he would attend no Sea-Land board meetings
while the Simmons Option was in effect.
[start - revised page - March 26, 1993]

Abely did not learn of the Simmons Option until after its terms
had been agreed to. Watkins testified that he called Abely at Sea
Island, Georgia, after he had verbally agreed to its final terms. Abely
testified that he first learned of the Simmons Option from John H.
Muller, Jr., another Sea-Land director. Muller testified that after
he had told Abely about the Simmons Option, Abely became irate
and "ranted and raved" about it for five minutes. (Muller Dep.,
152.)
Abely and other Sea-Land representatives then telephoned Watkins, and tried to persuade him to increase CSX's offer for the
remaining Sea-Land shares. Watkins responded that CSX's arrangement with Simmons was independent of the $28 price CSX was
offering for the remaining Sea-Land shares, which would remain
unchanged. Abely told Watkins that Sea-Land's board would be
informed of CSX's arrangement with Simmons and of CSX's refusal
to increase the price being offered to the remaining shareholders,
and that the board would decide for itself whether to accept CSX's
offer. Later that day, Abely and Mullin each called Schwarzman to
convey their displeasure over the CSX/Simmons Option arrangement. Both times Schwarzman responded that CSX's Offer would
not be increased, and that it would be withdrawn if Sea-Land did
not accept it on or before that Friday, April 25th. On the morning
of April 25, Mullin spoke to Schwarzman once again, but with no
different result. Ultimately, Abely decided, and advised Schwarzman,
that he would recommend the CSX Offer to the Sea-Land board.
During his conversation with Watkins, Abely insisted that CSX
indemnify the Sea-Land board against possible shareholder litigation
arising from the different treatment of Simmons and of Sea-Land's
other shareholders. Abely's concern was that if Sea-Land was merged
out of existence, Sea-Land's directors would no longer have continuing indemnification protection for claims arising out of the merger. 8

8. The indemnification then available to Sea-Land directors covered all

expenses reasonably incurred in connection with any merger, tender offer or acquisition proposal involving Sea-Land in which the directors were not adjudged
grossly negligent.
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Watkins acceded to Abely's request, and the merger agreement
included a provision that CSX would indemnify Sea-Land's officers
and directors against all litigation expenses related to the merger to
the fullest extent permitted by Delaware law.
The Sea-Land board held a special meeting to consider the CSX
Offer on April 25, 1986. Abely reported on the events leading up
to that offer, including the Simmons Option. Fogg next reviewed a
draft of the proposed merger agreement between CSX and Sea-Land,
and Sea-Land's other legal and financial advisors discussed various
aspects of the proposed transaction. Mullin then presented Dillon
Read's financial analysis, supportive of his firm's opinion that the
CSX Offer was fair from a financial point of view. After Abely
advised the board that management recommended the CSX Offer,
the board voted to approve the merger agreement.
III.

CONTENTIONS AND APPLICABLE LEGAL
STANDARD

The basic thrust of the amended complaint is that the Sea-Land
defendants violated their fiduciary duties to the shareholder class by
actively participating in, or accepting and ratifying, a transaction
that called for disparate treatment of similarly situated shareholders.
The plaintiffs claim that such disparate treatment constituted a breach
of a fiduciary duty, which plaintiffs describe as the "rule of equality."
The plaintiffs also contend that the Sea-Land defendants violated
their duties of loyalty and care by favoring CSX and accepting its
offer without adequately considering alternative
lend - revised page - March 26, 1993]

strategies, in particular, rejecting the CSX Offer to induce CSX to
raise its bid. The CSX defendants are also charged with having
committed similar "rule of equality" violations and having aided
and abetted the Sea-Land defendants' breaches of fiduciary duty.
Both the Sea-Land and the CSX defendants seek the grant of
summary judgment in their favor. The Sea-Land defendants argue
that the board's decision to accept CSX's Offer was protected by
the business judgment rule, and that as a matter of law the plaintiffs'
"rule of equality" is inapplicable. The CSX defendants argue that
Delaware law permits non-fiduciary third parties to act in their selfinterest, the undisputed facts do not support plaintiffs' aiding and

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

abetting claim, and that the plaintiffs have not established the necessary element of injury.r
[1-2] A motion for summary judgment will be granted only where
there is no genuine dispute of material fact and the moving party
is entitled to judgment as a matter of law. Ch. Ct. R. 56(c). Any
doubts regarding the existence of an issue of material fact will be
resolved, and all reasonable factual inferences will be drawn, against
the moving party. Nash v. Connell, Del. Oh., 99 A.2d 242, 243
(1953). However, those inferences must be supported by evidence
(as opposed to mere assertions or allegations) that supports each
element of the claim. In re Tri-Star Pictures, Inc. Litig., Del. Ch.,

Cons. No. 9477, Jacobs, V.C., Op. at 9-10 (Feb. 21, 1992) (citing
Celotex Corp. v. Catrett, 477 U.S. 317 (1986)).

In Part IV of this Opinion the Court addresses the plaintiffs'
"rule of equality" claim, including their contention that CSX and
Sea-Land conspired to pay Simmons a premium at the expense of
Sea-Land's other shareholders. In Parts V and VI, respectively, the
Court considers the claims that the Sea-Land defendants breached
their fiduciary duties of loyalty and care by approving the CSX
Offer.
IV.

THE "RULE OF EQUALITY" CLAIMS

The plaintiffs premise their first set of claims upon a fiduciary
duty which they have termed the "rule of equality." (Pls. Br., 75.)
That slogan invokes the uncontroversial proposition that all shares
of the same type, series, or class are, by definition, equal. From
that premise the plaintiffs conclude that "it is per se illegal to
discriminate among similarly situated shareholders in connection with
a transaction involving the sale of the corporate enterprise in which
all shares are to be acquired by a purchaser." (Pls. Br., 75-76.)1o

9. The Sea-Land defendants join in the CSX defendants' lack-of-injury
argument.
10. It has long been acknowledged that absent an express agreement or statute
to the contrary, all shares of stock are equal. See Jedwab v. MGM Grand Hotels, Inc.,
Del. Oh., 509 A.2d 584, 593 (1986); Penington v. Commonwealth Hotel Constr. Corp.,
Del. Supr., 155 A. 514, 520 (1931); Gaskill v.Gladys Belle Oil Co., Del. Oh., 146
A. 337, 338 (1929). Flowing from that premise is the rule that all shares of the
same class or series are equally entitled to share in the profits of the corporation
and in the distribution of its assets on liquidation. I Folk, Ward & Welch, Folk on
the Delaware General Corporation Law § 151.3, at 151:13 (3d ed. 1992); see duPont v.
duPont, Del. Supr., 208 A.2d 509, 512 (1965). However, in developing their "rule
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That conclusion obfuscates two quite distinct arguments, each

resting upon a different view of the facts. The first is that Abely
conspired with CSX to allocate a disproportionate share of the merger
consideration (in the form of an option) to Simmons to effect CSX's
acquisition of Sea-Land. The second is that even if there was no
conspiracy or involvement by Sea-Land in negotiating the Simmons
Option, the Sea-Land board must be deemed to have blessed the
disproportionately greater payment to the Simmons Group for its
stock than was made to Sea-Land's other shareholders. I conclude
that under either scenario the plaintiffs' claim cannot survive summary judgment. The first scenario is unsupported factually; the
second is supported factually, but the board's action was clearly
proper under Delaware law.
A.
As support for their first contention the plaintiffs rely heavily
upon Beaumont v. American Can Co., N.Y. Sup. Ct., Index No. 28742/
87, Cahn, J. (May 8, 1991). But the plaintiffs' reliance upon Beaumont, and the scenario upon which that case rests, presupposes a
view of the facts that is without support in the record. The contrast
between Beaumont and this case drives that point home.
In Beaumont, American Can Co. ("American Can"), and Associated Madison Companies, Inc. ("Associated Madison") signed
a memorandum of intent outlining the terms of a proposed merger
of Associated Madison into American Can. The memorandum, as
amended, provided that the holders of up to 49% of Associated
Madison's common stock would receive $15 per share, and that each
of the remaining Associated Madison shares would be exchanged for
a specified percentage of American Can shares. The memorandum
also permitted American Can to purchase Associated Madison shares
directly from shareholders before the merger was consummated. That
is what American Can did: before the merger American Can purchased from five institutional investors approximately 34% of Associated Madison's outstanding shares for $15 per share. Later, on

of equality" argument, the plaintiffs elide over another principle, namely that in
some circumstances Delaware law permits shareholders (as distinguished from shares)
to be treated unequally. Providence & Worcester Co. v. Baker, Del. Supr., 378 A.2d
121, 123 (1977); see Unocal Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946,
956 (1985); Revlon, Inc. v. AocAndrews &Forbes Holdings, Del. Supr., 506 A.2d 173,
180-81 (1986). In this case, the driving force behind the controversial Simmons
Option was Simmons' role as a significant shareholder.
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the merger date, most of the remaining Associated Madison stockholders received, for each of their shares, stock of American Can
valued at $12.61. (Only 9% of American Can's individual shareholders received $15 per share in cash.) The Beaumont court ruled
that the plaintiffs (i.e., the shareholders who received American Can
stock valued at $12.61 per share) were entitled to receive $15 worth
caf American Can stock for each of their Associated Madison shares."
Thus, in Beaumont, the parties (including the board of the acquired company) expressly agreed at the outset to treat Associated
Madison's shareholders disparately. Some shareholders would first
be offered cash; others would later receive American Can stock of
possibly lesser value. American Can's pre-merger purchases of stock
from the institutions were found to be "thoroughly linked with and
made a part of the merger," Beaumont, supra, at 4, because the parties
had agreed that the total cash consideration American Can would
pay in the merger would include the cash it expended to purchase
Associated Madison shares before the merger. Here, in contrast, the
Sea-Land board never agreed that the Simmons Option would be
part of the merger transaction, nor did the board ever agree to
allocate the transaction consideration on terms more favorable to the
Simmons Groups than to the remaining Sea-Land shareholders.
In their brief the plaintiffs strive, assiduously but unsuccessfully,
to portray this case as a Beaumont clone. They insist that Abely (and
perhaps other Sea-Land directors) conspired with CSX's Watkins to
formulate the Simmons Option, thus enabling Sea-Land to be acquired by the "white knight" CSX rather than the "hostile raider"
Simmons. Under that scenario the Simmons Option (like the purchase
of the institutions' stock in Beaumont) becomes an integral part of a
single, integrated transaction to acquire Sea-Land.
The primary record support cited for this conspiracy scenario
are two evidentiary exhibits: Fahey's notes regarding Abely's "script"
for his meeting with Simmons (Ex. 124) and Abely's undated notes
11. This unequal treatment of shareholders was found to violate N.Y. Bus.

Corp. Law § 501(c) (McKinney 1986 & Supp. 1993), which provides: "Subject to
the designations, relative rights, preferences and limitations applicable to separate
series . . . each share shall be equal to every other share of the same class," Section
501(c) has been interpreted to prohibit discrimination among shareholders. See, e.g.,
Bank of N. K.

Irving Bank Corp., N.Y. Sup., 536 N.Y.S.2d 923, 925 (1988) (finding

that a "flip-in" poison pill works an impermissible discrimination among shareholders of the same class), cited in Beaumont, supra, at 3, 5. As earlier noted, Delaware

law permits discrimination among shareholders (as distinguished from shares) in
certain circumstances. See supra note 10.

