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at 990, 992.) On Wednesday, Anderson again asked Lazzeri about
the status of Texas 17 (Trial Tr. at 999), and Lazzeri repeated that
Tresemer was considering both offers. (Trial Tr. at 999.) When
Anderson told Lazzeri that Carlson had stated publicly that TDS
had a deal, Lazzeri denied that Eastex had a binding agreement
with TDS. (Trial Tr. at 808, 1000.)
That evening Anderson dined with Skinner, who reported that
Johnston had told him that TDS was working towards a deal with
Eastex. (Trial Tr. at 1003.) Anderson asked Skinner to call Tresemer
to learn the precise status of the bidding process.' 4 Skinner would
emphasize LIN's interest in acquiring Texas 17, and would ask
Tresemer's permission for Anderson to speak with him personally.
(Trial Tr. at 1004-05.)
The next day, Thursday, March 4, Skinner reported to Anderson that he had spoken with Tresemer, who told him that Eastex
had not yet reached any binding agreement with TDS. (Trial Tr.
at 641, 1006.) Skinner also told Anderson that he could call Tresemer
directly. Minutes later Anderson did so, and in his conversation,
emphasized LIN's interest in acquiring Texas 17 and asked Tresemer
if the market was still available. (Trial Tr. at 641-42, 1008.) Tresemer
responded that he was still awaiting documents from TDS, but was
receptive to receiving other bids. He suggested that LIN make a
"wipeout bid" to discourage TDS from countering. (Trial Tr. at
642.) That prompted Anderson to request, and receive, approval
from Mr. Perry to offer $32 million. Anderson so informed Lazzeri,
who told Anderson to submit a written bid as soon as possible. (Trial
Tr. at 814, 1014-15.)
That same day, Fitzell called Tresemer directly to report that
the draft definitive agreement would be ready shortly. (Trial Tr. at
102, 643.) Tresemer asked why it had taken so long to prepare a
letter of intent, to which Fitzell replied that Lazzeri had told him
to draft a definitive asset purchase agreement. (Trial Tr. at 102,
643.) 5 Tresemer told Fitzell that he was concerned that without a
letter of intent either party was free to walk away from the deal.
(Trial Tr. at 103, 643.) Fitzell did not dispute Tresemer's stated
concern. He also apologized for the delay, and assured Tresemer
14. Anderson represented McCaw on the board of directors of Horizon, the
company for which Skinner works. (Skinner Dep. at 10-11.)

15. Not until this point did it become apparent that Tresemer and Lazzeri

had "crossed signals" on the subject of whether Fitzell was to prepare a definitive
agreement or a letter of intent. (See supra note 13.)
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that the document would embody the terms agreed to the previous
Friday. Tresemer then asked if the agreement would contain an
escrow provision, which he understood was customary. (Trial Tr.
at 196, 644.) Fitzell replied that Lazzeri had never mentioned escrows
and that TDS normally did not employ them. (Trial Tr. at 104,
644.) Tresemer said that that point would have to be negotiated, to
which Fitzell responded that the draft agreement was not "etched
in stone" and that he would also be delivering a proposed letter of
intent. (Trial Tr. at 198-99, 644.) Tresemer then asked Fitzell to
send copies of the documents to his attorney, Edward B. Cloues,
II, Esq. ("Cloues"), of Morgan, Lewis & Bockius. Later that evening
Fitzell forwarded a 37 1/2 page, single-spaced draft definitive agreement to Cloues. (Trial Tr. at 911; DX 21.)
On Friday morning, March 5, 1993, Anderson forwarded a
proposed letter agreement to Tresemer and Lazzeri, setting forth
LIN/McCaw's offer to pay $32 million for Texas 17.6 (Trial Tr.
at 1017; DX 40.) At Lazzeri's request, Anderson then contacted
Mr. Silver, with whom he discussed various aspects of the LIN/
McCaw offer, such as anti-dilution language and adjustments for
current assets and liabilities. (Trial Tr. at 1017-18.) Anderson next
spoke with Lazzeri, who informed him of certain revisions to the
letter agreement that Tresemer had requested. Lazzeri also told
Anderson that Tresemer wanted to receive the "best and final" offers
from TDS and LIN the following Monday. (Trial Tr. at 648, 101921.)
That same day (March 5), Tresemer and Lazzeri both received
a draft letter of intent from TDS. (Trial Tr. at 117; DX 23.) That
draft document contained the terms previously negotiated on
February 26, plus certain other, to-be-discussed terms such as an
escrow provision and a "no-shop" clause. (Trial Tr. at 118-19; DX
23.) Later that day, Lazzeri told Fitzell that LIN had made a
significantly higher bid, and that Tresemer wanted to reopen the
bidding. (Trial Tr. at 120, 825.) Fitzell asked Lazzeri if Tresemer
had consulted an attorney, because it was TDS' view that it had a
binding agreement. Fitzell also asked Lazzeri if a face- to-face meeting
between Tresemer and Carlson could be arranged (Trial Tr. at 12021), and Lazzeri said he would ask Tresemer.

16. By this point, because of the departure of Ms. Hanrood from BellSouth,

BellSouth had dropped out of the picture as a co-bidder for Texas 17, and McCaw
was substituted in its place. From this point forward the offers were by LIN/McCaw.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

In later conversations that day, Carlson and Fitzell again spoke
with Lazzeri in an effort to arrange a meeting. (Trial Tr. at 122,
827-28.) Fitzell told Lazzeri that litigation specialists at his firm had
advised Carlson not to make another bid. (Trial Tr. at 167, 825-

26.) Rather than reopen the bidding, Fitzell suggested that Tresemer
should increase the stated number of TDS shares offered in TDS'
March 5 draft letter agreement, sign the agreement as revised, and
return it to TDS. (Trial Tr. at 167, 585, 829-30.) Otherwise, Fitzell
warned, TDS would file suit. (Trial Tr. at 167.)
On Saturday, March 6, Fitzell and Carlson again tried to arrange a meeting with Tresemer through Lazzeri. (Trial Tr. at 26970, 831-33.) Tresemer declined TDS' invitation to meet. (Trial Tr.
at 649-50, 832; DX 53, at 10.)
On Monday, March 8, LIN/McCaw submitted to Lazzeri an
offer of $34 million. (Trial Tr. at 652). That same day, TDS filed
this action and forwarded a copy of the complaint to Cloues. (Trial
Tr. at 236, 928; DX 60.) In his covering letter to Cloues, Fitzell
described the lawsuit as a "prophylactic measure," which (Fitzell
later testified) was intended to convey the message that TDS desired

to negotiate an acquisition of Texas 17 at an increased price. (Trial
Tr. at 237-38, 932; DX 28.)
On Wednesday, March 10, 1993, Cloues called Fitzell, and
asked him if he seriously believed that TDS had a binding oral
agreement with Eastex and if TDS was willing to close on the basis
of that oral agreement. Mr. Fitzell laughed a little, but did not
answer the question directly. (Trial Tr. at 238-39, 931-32; DX 29.)
On March 12, 1993, Eastex entered into a letter of intent to
sell Texas 17 to LIN/McCaw for $34 million. (PX 80.) On June 3,
1993, the day before the trial, TDS contracted to sell its wireline
interest for $3,250,00. (DX 64.)
II.

THE CONTENTIONS AND APPLICABLE LAW

At the core of this case is TDS' contention that as of February 26,
1993, it had a binding, specifically enforceable, oral contract to
purchase Eastex' assets for $29.6 million, payable in TDS stock.
Eastex and D Altos deny that any such contract ever came into
existence, and argue that: (i) the parties did not intend to be legally
bound by any oral agreement until it was reduced to writing and
signed, (ii) the oral agreement is not enforceable because it lacks
certain essential terms, (iii) the alleged contract does not satisfy the
statute of frauds found at U.C.C. § 8-319, (iv) the alleged contract
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fails for lack of mutuality of obligation, (v) Tresemer lacked the
authority to bind Eastex on February 26, 1993, and (vi) in any event,
TDS is not entitled to equitable relief, because it inequitably and
improperly took advantage of Eastex by communicating directly with
Tresemer, even though it knew that he was represented by counsel.
TDS also argues that LIN/McCaw is not entitled to assert (or,
alternatively, to obtain declaratory relief on) its claim that it did not
tortiously interfere with TDS' contract rights, because (i) this Court
lacks subject matter jurisdiction to entertain that claim, (ii) LIN/
McCaw cannot satisfy the standard for intervention, and (iii) LIN/
McCaw did tortiously interfere with TDS' contract (or, alternatively,
its prospective contract) with Eastex. In response, LIN/McCaw argue
that this Court has jurisdiction because their claims are cognizable
in equity, and that they are entitled to intervene in the TDS action
as a matter of right. LIN/McCaw also argue that they committed
no act of tortious interference, because, among other things, (a) TDS
had no contract with Eastex that could be the subject of tortious
interference, (b) LIN/McCaw did not have the requisite tortious
intent, since they had no reasonable basis to believe that a binding
contract existed, and (c) LIN/McCaw was engaging in fair competition with TDS, which is a complete defense to a claim for
interference with a prospective contract.
[1] A threshold question concerns the choice of law. Delaware
applies the substantive law of the state that has the "most significant
relationship" to the controversy. Travelers Indem. Co. v. Lake, Del.
Supr., 594 A.2d 38, 41 (1991). In this case several states have some
relationship with this dispute. When the oral understandings were
reached on February 26, 1993, Tresemer was in Florida, Lazzeri
was in Colorado, and Carlson was in Illinois. Moreover, Eastex'
assets are located in Texas, TDS is an Iowa corporation, and Eastex
and D Altos are Delaware entities. Despite this array of potentially
interested jurisdictions, as a practical matter the choice of law dispute
falls by the wayside, because in all relevant jurisdictions the substantive law governing contract formation is the same. More specifically, the courts of both Texas and Delaware (which the parties
appear to agree are states having a significant interest in the controversy) recognize the contract formation principles set forth in 1
Corbin on Contracts § 29 (1963). Compare Scott v. Ingle Bros. Fac., Inc.,
Tex. Supr., 489 S.W.2d 554, 556 (1972), with Leeds v. First Allied
Ct. Corp., Del. Ch., 521 A.2d 1095, 1101 (1986). Accordingly, there
is no choice of law question that this Court need resolve. See Phillips

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

Petroleum Co. v. Shutts, 472 U.S. 797, 838 n.20 (1985) (Stevens, J.,
concurring in part and dissenting in part).

In Section III of this Opinion, the Court determines that while
as of February 26 the parties had negotiated important elements of
a cellular business acquisition, and were looking forward to concluding a "deal" on those and other terms yet to be negotiated, a
reasonable person in the parties' position would not have concluded
that they intended to be contractually bound at that stage. Because
no legally binding contract ever arose, I do not reach Eastex' other
defenses. In Section IV, I conclude that LIN/McCaw is entitled to
intervene in this action, and that LIN/McCaw did not tortiously
interfere with any prospective contract right or expectancy interest
of TDS.
III.

THE TDS CONTRACT CLAIM

[2-3] In determining whether a binding contract arose between TDS
and Eastex on February 26, what controls are the communications
among Messrs. Lazzeri, Carlson, and Fitzell during their several
telephone conversations of that date. The relevant inquiry is whether
those communications, viewed objectively from the standpoint of a
reasonable person, manifested an intention of the parties to be contractually bound at that stage. In that inquiry the parties' uncommunicated statements concerning their own subjective intent play no
role. Restatement (Second) of Contracts § 18 (1981); Industrial Am., Inc.
v. Fulton Indus., Inc., Del. Supr., 285 A.2d 412, 415 (1971) ("It is
basic that overt manifestations of assent-not subjective intentcontrols the formation of a contract . . . ."); see Gordin v. Shuler,

Tex. Ct. App., 704 S.W.2d 403, 407 (1985) ("In determining whether
a party assented to the terms of an agreement we must rely on
objective standards of what was said and done and not on an alleged
subjective state of mind."). 7
TDS contends that the "deal" arrived at on February 26 culminated a months-long process whereby Eastex auctioned off Texas
17 to the highest bidder. TDS argues that Tresemer and Carlson
had one primary concern-price. Eastex and D Altos were converting

17. Not surprisingly, Mr. Carlson testified that he intended for the parties
to be bound at the conclusion of the February 26 discussions, whereas Messrs.
Lazzeri and Tresemer testified that they had the opposite intent. What is relevant,
however, is not what these persons subjectively believed, but what they objectively
communicated to the persons on the opposite side of the negotiations.
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their "FCC lottery winnings" to cash, and TDS was attempting to
purchase an FCC license at the lowest possible price. In that auction
Carlson successfully positioned himself in his preferred negotiating
posture-being offered a "take-away" price that he was willing to
pay. Once Carlson said "yes" to that offer, a binding contract arose
that the lawyers would then proceed to memorialize, and Carlson
would move on to the next deal.
Eastex and D Altos portray these same events quite differently.
They contend that the agreements reached on February 26 were not,
nor could they reasonably be viewed as, a binding contract. To
them, the verbal agreement to sell a cellular business to a particular
buyer at a particular price was only an important first step in a
complex series of negotiations. Tresemer had never before sold a
business, and only shortly before February 26 had he learned what
the process would entail: selecting a buyer and then seeking out
legal and financial advisors who would tell him what terms a letter
of intent should contain. Only then would he decide whether Eastex
was willing to be bound. That is, after these negotiations Tresemer
could decide either to be bound at that point, or not to be bound
until after the due diligence was completed and the final terms of
the definitive agreement negotiated.
While the applicable legal principles are not in dispute, it is
helpful to elaborate upon them in order to provide the framework
necessary to understand the analysis that follows.
[4-6] A contract comes into existence if a reasonable person would
conclude, based on the objective manifestations of assent and the
surrounding circumstances, that the parties intended to be bound to
their agreement on all essential terms. Leeds, 521 A.2d at 1101; Adams
v. Petrade Int'l, Inc., Tex. Ct. App., 754 S.W.2d 696, 706 (1988);
Gordirn, 704 S.W.2d at 407; see 1 Corbin, supra, at 82-83, 87-88.11
From that standard two specific rules flow. First, if the parties
contemplate that an oral agreement will be reduced to a writing,
and they specifically communicate that they do not intend to be
legally bound until a formal writing is executed, then no contract
arises until that condition occurs. If, on the other hand, the parties
communicate that they intend their present expressions to be binding

18. Professor Corbin states: "Even though one of the parties may believe

that the negotiation has been concluded, all items agreed upon, and the contract
closed, there is still no contract unless he is reasonable in his belief and the other
party ought to have known that he would so belieye." I Corbin, supra, at 82-83.
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and have agreed to all essential terms, then an enforceable oral
agreement arises. Vick v. McPherson, Tex. Ct. App., 360 S.W.2d
866, 868 (1962); 1 Corbin, supra, §§ 30, 98-99, 111. Between those
paradigmatic cases there lies a gray area in which the Court must
determine the parties' intent to be (or not to be) bound, by evaluating
the circumstances or context in which the parties' expressions took
place. See Gordin, 704 S.W.2d at 407. This case falls within that gray
area, and ultimately the result depends upon the determination of
an issue of fact. Itek Corp. v. Chicago Aerial Indus., Inc., Del. Supr.,
248 A.2d 625, 629 (1968). (The determination of the parties' intent
to be bound is a factual issue.)
I begin by finding that none of the parties clearly and unequivocally expressed an intention either to be or not to be bound
on February 26. At no point did Lazzeri explicitly tell Fitzell or any
other TDS representative that Eastex would be bound only by a
written agreement. All Lazzeri said was that Tresemer wanted a
written agreement the following Monday, but that to accommodate
Fitzell's schedule Tuesday would be acceptable. (Trial Tr. at 799,
803.) From that Eastex and D Altos argue that a reasonable person
in TDS' position would have concluded that Tresemer did not intend
to be bound absent a written, signed agreement of some kind. That
inference may be reasonable, but it is equally reasonable to infer
that Tresemer's request communicated nothing more than a desire
to close the deal quickly. Although I find that Tresemer in fact did
not intend to be bound (DX 37; Trial Tr. at 629), no one on Eastex'
side explicitly communicated that message to TDS on February 26.

But, it also is true that at no point did TDS ever unambiguously
communicate its belief or intent that the parties would be legally
bound at the conclusion of the negotiations on February 26, 1993.
Carlson did say to Lazzeri that the parties had a "deal," but his
statement could reasonably have been taken to mean only that the
parties had reached an agreement on price, as opposed to a complete
contract. Although TDS made much of Carlson's statement, it concedes that Eastex' acceptance of a take-away price would not have
created a binding contract unless the parties had also agreed to all
material terms. (Post-trial Oral Arg. Tr. at 21.) Neither during or
at the conclusion of the negotiations did TDS' representatives ever
unambiguously communicate to Lazzeri their intent or expectation
that the agreements reached on February 26 would constitute a bind-

ing contract.
[7] Therefore, the parties' specific expressions on February 26,
cannot, by themselves, be viewed as clearly manifesting an intention
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to be (or not to be) bound by contract. That one party subjectively

thought, supposed, or expected that there was an enforceable agreement does not establish that one arose. Gordin, 704 S.W.2d at 407.
Accordingly, the Court must resort to other evidence to determine
what a reasonable person would have taken the parties' expressions
to mean.
[8-9] In conducting such an inquiry, courts look to the circumstances
surrounding the negotiations and the actions of the principles both
at the time of the oral agreement and thereafter. See Ilkk Corp. v.
Chicago Aerial Indus., Inc., Del. Supr., 248 A.2d 625 (1968) (applying
Illinois law). Intent may be inferred from the parties' actions at the
time of the negotiations and from their conduct both before and
after the controversy arose. Mohler v. Park County School Dist. R.E.2, Colo. Ct. App., 515 P.2d 112, 114 (1973). Factors often considered
in determining whether the parties intended to be bound before the
execution of an integrated writing include (but are not limited to)
the type of contract involved, the completeness of the negotiations, 9
and the industry practice. See R.G. Group, Inc. v. Horn & Hardart
Co., 2d Cir., 751 F.2d 69, 75-76 (1984); Leeds, 521 A.2d at 1102;
Mississippi & Dominion S.S. Co. v. Swift, Me. Sup. Jud. Ct., 29 A.
1063, 1067 (1894); Restatement (Second) of Contracts § 27 cmt. C (1981).
These factors, when considered in the context of the surrounding
circumstances, persuade me that a reasonable person in Carlson's
position during the February 26 discussions would not have concluded
that Eastex intended to be contractually bound. My reasons follow.
In their briefs the parties have not extensively analyzed all
Restatement factors that potentially relate to the parties' intent to be
contractually bound.1° Rather, the parties have focused primarily
19. If the parties reached a definite agreement on all essential terms, then

the Court may conclude that a valid contract was created. 1 Corbin, supra, §§ 30,
111. Conversely, if the parties had not agreed to one or more essential terms, then
the Court could conclude that no binding contract arose. Pantzer v. Shields Dev.

Corp., D. Del., 660 F. Supp. 56, 59 (1986) ("There can be no contract when an
essential term is missing.").
20. The Restatement enumerates several factors that guide the factual determination of whether negotiating parties intended to be contractually bound. They

are: (i) the extent to which express agreement has been reached on all the terms
to be included; (ii) whether the contract is of a type usually put in writing; (iii)
whether it needs a formal writing for its full expression; (iv) the number of details
in the agreement; (v) the amount of money involved; (vi) whether the contract is
common or unusual; (vii) whether a standard form of contract is widely used in

similar transactions; and (viii) whether either party makes any preparation for
performance during the negotiations. Restatment (Second) of Contracts § 27 cmt. C

(1981).
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upon two factors, namely, (i) whether acquiring a cellular telephone
business pursuant to a binding oral agreement is consistent with the
industry practice, and (ii) whether by February 26, 1993 all essential
terms had been negotiated and agreed upon. Accordingly, the Court
2
will also center its analysis upon those factors. '
[10] Whether a purchase of Eastex' operating business through a
binding oral agreement would have been consistent with industry
practice is a hotly contested issue. See 1 Corbin, supra, §§ 30, 105.
If such an oral contract would have been inconsistent with industry
practice, that makes it less likely that a reasonable person in Carlson's
position on February 26 would have understood Lazzeri's words to
mean that Tresemer intended to be contractually bound.
None of the parties, many of whom were highly experienced in
the industry, had ever closed a sale of a cellular telephone business
without a written agreement. TDS asserts, nonetheless, that it is not
unusual for parties to enter into an oral contract to purchase a
cellular market before negotiating, drafting, and executing a definitive
written agreement. TDS rests this assertion upon two distinct pieces
of evidence. First, it relies upon the complaint in a 1989 lawsuit
brought by a predecessor entity of McCaw ("McCaw Communications"). That suit was brought to enforce an alleged oral contract
to purchase an interest in a company owning an FCC license to
operate a cellular telephone system in Wisconsin. McCaw Communications Cos. v. Graphic Scanning Corp., W.D. Wash., No. C88-322R
(May 5, 1989) (Order). In its verified complaint McCaw Communications alleged that the parties had entered into a series of transactions where they "followed the practice of agreeing orally to a
specific transaction and thereafter prepar[ed] and sign[ed] documents
memorializing the agreement." (PX 105 9.)221 TDS claims that the
transactions in Graphic Scanning were strikingly similar to the oie at
issue here, and evidence an industry practice of concluding negotiations for property acquisitions with binding oral agreements.

21. I do note, however, that the remaining factors are either neutral or tend
to favor the defendants.
22. I reject Eastex' argument that the McCaw complaint is not properly
admissible as against it. Eastex contends that binding written (not oral) agreements
are the industry custom, and in support of its position, relied upon the testimony
of Mr. Anderson, a McCaw employee who was peripherally involved in the Graphic
Scanning case. (Trial Tr. at 941-43, 1090.) Having taken that position, Eastex cannot
now insulate itself from otherwise competent evidence that supports its opponent's
contrary position.
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I cannot agree. McCaw Communications did not allege in its
complaint that it was following industry custom, nor did the court
there so conclude. Moreover, the transactions in Graphic Scanning
were markedly different from that at issue here, and the oral agreement in Graphic Scanning was evidenced by a writing. In Graphic
Scanning, McCaw Communications purchased interests in several
different markets and entered into written agreements for all but one
of them. The alleged oral agreement to purchase the one disputed
market was referenced in a written memorandum that described how
each acquisition was part of a unitary transaction where the purchase
prices for some individual markets were adjusted to reflect the prices
for the others. The court held that the memorandum constituted
written evidence of an oral agreement. Graphic Scanning Corp., No.
C88-322R, slip op. at 10-11. The court did not rule that the oral
agreement itself was legally binding.
The weight of the evidence presented here demonstrates that
negotiations to purchase cellular markets are customarily concluded
with written, nor oral, agreements. McCaw's prior allegations of an
oral agreement in one factually distinguishable circumstance does not
prove a contrary industry custom.23
TDS bases its second argument upon the testimony of Hron,
the senior partner at Sidley & Austin responsible for TDS matters,
who likened the acquisition of a cellular business to the purchase of
a McDonald's franchise. (Trial Tr. at 544, 546.) Hron suggested
that a $29.6 million transaction is not so inherently complex as to
require a writing in order to reach a binding agreement. He explained
that Eastex' FCC license represented 80% of the price TDS had
offered for Texas 17 (Trial Tr. at 546), and that although Eastex
owns other assets including cellular equipment, that equipment is
largely incompatible with that of TDS and would eventually have
to be replaced and (if feasible) sold. (Trial Tr. at 544-45.) TDS
offered Hron's testimony in support of its argument that any rea-

23. TDS also relies upon the Agreement retaining Daniels as the broker for
Eastex as evidencing an industry practice consistent with TDS' position. Se supra
pp. 3-4 of this Opinion. TDS relies upon the provision that Eastex will supply
definitive documents after first entering into an "agreement for a Transaction."
(PX 20, at 2.) However, the word "agreement" could be read to mean a binding
letter of intent, as opposed to a binding oral agreement. The Daniels Agreement
also refers to Client approval of "proposal[s] received for a Transaction" (PX 20,
at 3), but that phrase also is ambiguous and does not clearly refer to a binding
contract.
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sonable person in Lazzeri's (and Tresemer's) position would have

understood that TDS was concerned mostly with price-not other
terms, such as representations or warranties.
That argument has some, but in the final analysis not enough,
persuasive force. It may be that TDS has purchased an unadorned
FCC license in the past, but it did not agree to do so here. In this
case TDS agreed to pay for an entire operating business. (Trial Tr.
at 950.) Even if Eastex' assets exclusive of the FCC license were
worth only $4 million, it would be unusual for a purchaser to agree
(in binding fashion) to buy property of that magnitude on a telephonic
handshake. See Leeds, 521 A.2d at 1102- 03 ("Moreover, while it is
surely possible to make a binding contract to sell a $3.5 million
business, including real estate, on a single page, it would be extraordinary to do so."). It cannot be supposed that TDS would be
indifferent to the value of the equipment or other assets it was
buying. That equipment had value worth protecting. Even if TDS
did not plan on retaining the used cellular equipment, it could have
sold that equipment on the secondary market for as much as fifty
cents on the dollar (or for as little as scrap value). (Trial Tr. at
1047.) Equally important, no witness testified that FCC licenses,
even on a stand- alone basis, are acquired without written agreements.
In addition, the McDonald's analogy is flawed. Fast-food franchises are not typically brought pursuant to an oral understanding,
R.G. Group, Inc., 751 F.2d at 77, and a buyer's need for written
representations and warranties may be more urgent in the cellular
telephone business. Cellular business operators do not characteristically impose the kind of uniform quality control that typifies a
national franchise chain such as McDonald's. (Trial Tr. at 951-52.)
Each cellular telephone market is unique. A buyer of a cellular
telephone business would therefore have a strong interest in having
contractual guarantees of all material facts that are fundamental to
the buyer's valuation of that particular business. Indeed, Hron's
partner, Mr. Fitzell, spoke of cellular deals that collapsed before
closing because the seller had failed to abide by its contractual
representations and warranties. (Trial Tr. at 247.)24
Accordingly, I reject TDS' argument that an acquisition of
Eastex' operating assets and business by means of a binding oral
contract was consistent with industry practice.
24. Anderson testified that in his experience, negotiations regarding the seller's
representations and warranties are often heated. (Trial Tr. at 950.) At stake is the
degree of risk the buyer is willing to shoulder at a given price.
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The parties also fervently dispute another Restatement factor:
whether all terms that would have been essential to the formation
of a binding contract had been negotiated and agreed upon by
February 26. TDS argues that even if price was not the only essential
term, by the evening of February 26 the parties had agreed upon
all other terms that were essential. According to TDS, the only
essential terms were price, form of payment, structure of transaction,
cancelability of long-term contracts, disposition of the wireline interest, and the dosing date. All of those terms, it claims, were
resolved. (TDS Post-Trial Reply Br. at 17.) TDS acknowledges that
its post-February 26 draft definitive agreement contained many other
terms, but it denies that those terms, and the other provisions in
its draft letter of intent such as the escrow and the no-shop clause,
were material.
This argument fails for several reasons. First, the Lazzeri-Fitzell
conversations of February 26 were not as well-defined as TDS portrays them, nor were the terms other than price as unimportant as
TDS suggests. Second, as matters later turned out, even the issue
of price had not been definitively resolved. On February 26 it was
agreed that TDS would not assume $4.15 million of Eastex' longterm debt, but that TDS would assume liability for Eastex' current
liabilities. (Trial Tr. at 587.) Therefore, if Eastex' current liabilities
exceeded its current assets, to that extent the purchase price would
effectively be reduced. But the precise amount of relevant current
liabilities could not be ascertained until after a definitive purchase
agreement and a related assumption of liabilities agreement had been
negotiated and hammered out. (Trial Tr. at 588-91, 914.) Hron
conceded that he "expected that [current liabilities] would [be] worked
out in the process of the definitive agreement" (Trial Tr. at 587),
and after TDS conducted due diligence it would verify the amount
of Eastex' debt and the liens against their property. (Trial Tr. at
545.) The TDS draft definitive agreement also contemplated certain
post-dosing adjustments that would have affected the purchase price.
(Trial Tr. at 916-17; DX 21,
3.5.) Thus, as of February 26, the
net "bottom-line" price-which TDS claims was the issue of prime
importance-had not yet been finally determined.
Also not resolved-although TDS initially thought it had beenwas the problem of disposing of its wireline interest. On February 26
the parties agreed that the dosing would occur forty-five days after
the FCC final order, giving TDS that much time to dispose of its
wireline interest. Both the TDS draft letter and draft definitive
agreements obligated TDS to dispose of the wireline interest before
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the closing date, yet those draft documents did not specify a closing
date. Instead, they provided that the closing date would occur no
later than forty-five days after the FCC final order. (PX 14,
3.1;
DX 42,
4.) The FCC, however, requires that a wireline interest
be disposed of before a non-wireline license can be purchased, which
created the possibility that no FCC final order would issue until
after TDS had disposed of its wireline interest. (Trial Tr. at 13336.) Thus, under the draft agreement, the closing date was arguably
an open-ended date entirely of TDS' own choosing.
TDS argues that that question became moot once TDS contracted to dispose of the wireline interest. It also claims that the
circularity in the closing date was merely a "drafting issue" that
did not exist at the time of the oral agreement. But those arguments
are unresponsive to the question, which is whether the parties had
definitely agreed upon a meaningful closing date as of February 26.
After the February 26 negotiations, Fitzell assured Tresemer that the
draft agreement would conform to the understanding they had reached
on February 26. (Trial Tr. at 104.) The "drafting problem" demonstrates that the closing date issue had not yet been resolved, and
raises serious doubt that either side could reasonably have concluded
that the other intended to be bound by the oral agreements reached
in the February 26 negotiations.
[11] As the court observed in R.G. Group, Inc., 751 F.2d at 75
(citing International Telemeter Corp. v. Teleprompter Corp., 2d Cir., 592
F.2d 49, 57-58 (1979) (Friendly, J., concurring)):
[Wjhen business entrepreneurs and corporations engage in substantial and complex dealings . . . there are
often forceful reasons for refusing to make a binding contract
unless it is put in writing. The actual drafting of a written
instrument will frequently reveal points of disagreement,
ambiguity, or omission which must be worked out prior to
execution. Details that are unnoticed or passed by in oral
discussion will be pinned down when the understanding is
reduced to writing. These considerations are not minor;
indeed, above a certain level of investment and complexity,
requiring written contracts may be the norm in the business
world, rather than the exception.
The fixing of a closing date was a matter that TDS thought had
been resolved on February 26, but in fact had not been. Manifestly,
further negotiation, drafting, and redrafting would be required, if
only to identify and then to resolve that and other issues. It is difficult
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to conclude that a binding oral agreement had been reached when
its subsequently drafted written embodiment was unclear on a matter
so basic as when the transaction would dose.
The representations, warranties, indemnities, and due diligence
procedures customarily embodied in written agreements to acquire
an ongoing business, were also essential terms that on February 26
remained unnegotiated. The February 26 oral agreement did not
include these standard terms that are typically found in dosing
documents. TDS asserts, nonetheless, that as of February 26, 1993,
both Eastex and TDS were bound to complete a deal that contemplated no such protections for either side. That scenario, although
possible, is not plausible.
TDS argues as follows: representations, warranties, and indemnities are normally given for the benefit of the buyer (here, TDS),
not the seller (here, Eastex). Thus, if these terms were material,
they were material only to TDS, which is free to waive them. (Posttrial Oral Arg. Tr. at 27.) Now, TDS proclaims, it is willing to
acquire Texas 17 without any additional representations from Eastex.
(Trial Tr. at 345.) Ergo, it concludes, the oral agreement was
complete as of February 26.
[12] This attempt at revisionism sidesteps the relevant legal question. For the oral agreement to be deemed complete as of February 26,
a reasonable negotiator must have understood at that time that all
essential terms had been resolved. Here, however, a reasonable
negotiator would have understood that TDS, as the buyer, would
have wanted to have dearly delineated representations and warranties
running in its favor. There is no evidence that as of February 26 TDS
thought-or communicated-otherwise. TDS cannot avoid this issue,
or its implications, by now claiming months later (in a manner
unsurprisingly compatible with its litigating position), that those terms
were not essential. Were the shoe on the other foot, i.e., if Eastex
were the party seeking to enforce the oral agreement, TDS would
argue that the (missing) representations and warranties were essential
to protect its position as buyer. In that procedural posture a fact
finder would have ample basis to conclude that Eastex should have
known that TDS did not intend to be bound. Parity of reasoning
supports the view that TDS could not at that point have reasonably
expected Eastex to have a contrary intent.
The conduct of TDS' own representatives after February 26,
but before any dispute arose, corroborates that conclusion. TDS was
represented by highly competent, experienced attorneys who would
have memorialized the oral agreement in some appropriate writing

DELAWARE JOURNAL OF CORPORATE

LAW

[Vol. 19

had they believed that the February 26 oral agreement was legally
binding. They would have done so if only to protect their client
against the kind of opportunistic behavior of which TDS now accuses
Eastex. TDS' attorneys would have sent to Eastex or its representatives a letter memorializing the terms of the agreement (or, at a
minimum, a memorandum "to the file") i in fact there was a
binding oral contract. That no attorney on TDS' side did so is hardly
evidence of laxity or ineptitude on their part. On the contrary, their
conduct is fully consistent with the only conclusion that the record
permits this Court to draw: as of February 26, 1993, no one (with
the possible exception of Carlson) believed that a binding contract
25
had been reached.
To summarize, no objective conduct or communication of the
parties establishes that they intended to be bound, and the parties'
post-February 26 conduct before any dispute arose confirms that they
did not. Once the rhetoric is cleared away, it becomes apparent that
TDS' case essentially rests upon the ipse dixit of Carlson and his
desire to accomplish through litigation that which he was unwilling
to achieve through a competitive auction. Although that may explain
the impetus behind this lawsuit, it does not establish a contract that
legally binds Eastex to sell its assets to TDS.
I conclude, for the above reasons, that TDS has failed to prove
its claim that Eastex intended to be contractually bound by the
agreements reached during the negotiations of February 26, 1993.
IV.

THE TORTIOUS INTERFERENCE CLAIM

Finally, I turn to the tortious interference claims. As earlier
noted, LIN/McCaw filed suit against TDS for a declaratory judgment
that TDS has no enforceable contract with Eastex and that LIN/
McCaw did not tortiously interfere with TDS' contract or other legal
rights. After TDS moved to dismiss that complaint for lack of subject
matter jurisdiction, LIN/McCaw moved to intervene in this action

25. Similarly corroborative is Tresemer's March 1, 1993 letter to Silver (DX
37), wherein Tresemer recited that the sale to TDS is now "in its final negotiations,"
and that he expected to receive on Tuesday (March 2), "a letter of intent requiring
my signature that will bind the Partnership to the sale." (DX 37) (emphasis added).
Moreover, in their telephone conversation of March 4, 1993, Tresemer told Fitzcll
of his concern that without a letter of intent, either side was free to walk away
from the deal. Notably, Fitzell did not dispute Tresemer's observation or take the
position that TDS and Eastex had a binding contract.
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to assert against TDS a counterclaim identical to the claim advanced

by LIN/McCaw in their initial suit.
I find that LIN/McCaw is clearly entitled to intervene in the
TDS action, and that this Court has jurisdiction to entertain their
counterclaim. TDS concedes that this Court may exercise equitable
jurisdiction over LIN/McCaw's counterclaim if LIN/McCaw is found
entitled to intervene. (TDS Post-trial Reply Br. at 24 n.14.) See In
re RJR Nabisco, Inc. Shareholders Litig., Del. Ch., 576 A.2d 654, 658
(1990). Thus, the only question is whether LIN/McCaw has satisfied
the standard of Chancery Court Rule 24(a), which governs intervention as a matter of right. TDS argues that they have not, because
LIN/McCaw's interest would be "adequately represented by existing
parties," namely, Eastex. Ch. Ct. R. 24(a)(2). That argument, in
my view, is misguided.
[13-14] Where an applicant seeking intervention has an interest
similar to, but not identical with, that of an existing party to the
litigation, the applicant "ordinarily should be allowed to intervene
unless it is clear that the party will provide adequate representation
for the absentee." 7C Wright & Miller & Kane, Federal Practice and
Procedure § 1909, at 319 (2d ed. 1986); see also Pennzoil Co. v. Gely
Oil Co., Del. Ch., No. 7475, Brown, C. (Apr. 12, 1984), ltr. op.
at 6 (permitting intervention where positions of the party and the
applicant "may well differ"). In cases where this Court has denied
intervention as a matter of right, it was satisfied that the action
would be fully litigated by a party "with an intense and parallel
interest to that of the applicants." In re RJR Nabisco, Inc., 576 A.2d
at 661.
Eastex and LIN/McCaw do share a common interest, but their
interests are neither parallel nor equivalently intense. Eastex' interest
is to sell Texas 17 to LIN/McCaw, free of TDS' claim that it (Eastex)
is contractually obligated to TDS. This interest would be furthered
by a litigation strategy to defend against TDS' claim either on the
merits or otherwise. That is, Eastex' interest would be equally served
if TDS' contract claim were rejected either on the ground that no
valid contract exists (as the Court has found) or that a valid contract
exists but is unenforceable by reason of an affirmative defense such
as the statute of frauds or the defense that TDS' own conduct
disentitles it from obtaining equitable relief.
[15] LIN/McCaw's interest, however, is to be absolutely free of
TDS' claim that it tortiously interfered with TDS' contract. That
interest would be served if the Court were to find that no valid
contract exists, but it would not be advanced if the Court resolved
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the contract issue solely on the basis of an affirmative defense such
as the statute of frauds. Under the latter type of resolution, LIN/
McCaw would remain vulnerable to a lawsuit for interference with
contractual relations in a separate action in another court. In such
a suit TDS would still be able to contend that there existed a contract
that could be subject to interference. In other words, the interests
of Eastex and LIN/McCaw are identical only insofar as both parties
contend that no valid contract ever came into existence. To the extent
that Eastex has an interest in advancing the alternative defense (i.e.,
if there was a contract it was unenforceable because of the statute

of frauds), the interests of Eastex and LIN/McCaw diverge.
[16] Eastex' and LIN/McCaw's interests are also potentially divergent on the basis of "intensity." Depending on the market value
of TDS' stock, Eastex' economic incentive to defend this action could
diminish, whereas LIN/McCaw would always have the strongest
incentive to defend. At trial, TDS claimed that the 784,703 TDS

shares it agreed to exchange for Eastex' assets on February 26 had
subsequently increased in value from $29.6 million to $35 or $36
million. (Trial Tr. at 345.) As the value of the consideration payable
by TDS approaches or exceeds the $34 million LIN/McCaw agreed
to pay for Texas 17, Eastex' economic interest in defeating TDS'
claim diminishes. LIN/McCaw, however, would always have the
strongest interest in defending against TDS' claim, whatever value
TDS' stock may attain. Thus, it cannot be said that Eastex would
in all circumstances be motivated to protect adequately LIN/McCaw's
interest. For these reasons, I conclude that LIN/McCaw is entitled
to intervene in the TDS action as a matter of right.
[17-18] That leaves for determination the merits of the substantive
issue whether LIN/McCaw tortiously interfered with TDS' contractual relations. Under Texas law, the elements of a cause of action
for tortious interference with contractual relations are (1) a contract
subject to interference, (2) a willful and intentional act of interference,
(3) an intentional act that proximately caused plaintiff's damage,
and (4) actual damage or loss. Juliette Fowler Homes, Inc. v. Welch
Assocs., Inc., Tex. Supr., 793 S.W.2d 660, 664 (1990). Delaware
law is substantially the same. See Irwin & Leighton, Inc. v. W.M.
Anderson Co., Del. Ch., 532 A.2d 983, 992 (1987). The resolution
of LIN/McCaw's counterclaim does not depend, therefore, upon a
choice of law determination.
[19-20] I conclude that LIN/McCaw's substantive position is plainly
meritorious for two reasons. First, the Court has found that TDS
has no valid contract with Eastex. See supra Part III of this Opinion.
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On that basis alone TDS cannot establish that LIN/McCaw tortiously
interfered with its contractual relations. Juliette Fowler Homes, Inc.,
793 S.W.2d at 664; Irwin & Leighton, Inc., 532 A.2d at 992. Second,
even if there were a binding oral agreement between TDS and Eastex,
LIN/McCaw did not have the requisite intent to interfere. Intent
requires knowledge of facts that would lead a reasonable person to
believe in the existence of a contract. Travel Masters, Inc. v. Star
Tours, Inc., Tex. Ct. App. 830 S.W.2d 614, 619 (1991); see Kely v.
Galveston County, Tex. Civ. App., 520 S.W.2d 507, 513 (1975). No
such facts were proved in this case.
TDS claims that Anderson knew that a binding contract existed
because Carlson unequivocally told him so and because Skinner
confirmed that statement. That characterization of the facts is unsupported by the evidence. Carlson said that TDS had a "deal"
with Eastex, but he also stated that the "deal" was not in writing,
suggesting the possibility that it was not yet binding. TDS does not
argue that Anderson was legally obligated to refrain from investigating
whether in fact a binding contract existed, and even Hron did not
believe that a person in Anderson's position would have been so
constrained. (Trial Tr. at 558-64.)
[start - revised page]

Anderson did investigate, and did so diligently. He first asked
Lazzeri about the status of the bidding. When Lazzeri replied that
LIN's offer was still being considered, Anderson confronted him with
Carlson's statement, and Lazzeri denied that TDS had an agreement
with Eastex. Nor did Skinner imply anything different: he told
Anderson that he understood that TDS had "an agreement on the
price" with Eastex. (Skinner Dep. at 62.) Anderson then sought and
was granted permission to speak with Tresemer directly. Tresemer
told Anderson that Eastex had no deal with TDS and that Eastex
was still open to consider other bids. Thus, at the time that Anderson
submitted LIN/McCaw's bid to Eastex, neither Anderson nor anyone
else at LIN/McCaw had knowledge of "such facts and circumstances
that would lead a reasonable person to believe in the existence of a
contract" between Eastex and TDS. Exxon Corp. v. Allsup, Tex. Ct.
App., 808 S.W.2d 648, 656 (1991).
I therefore conclude that LIN/McCaw did not tortiously interfere
with any contract right or contractual relation 26 of TDS.
26. TDS also claims that LIN/McCaw tortiously interfered with its prospective
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CONCLUSION

For the reasons discussed, judgment shall be entered against
TDS, and in favor of Eastex, D Altos and LIN/McCaw, with respect
to the claims of TDS and the counterclaims of LIN/McCaw as
intervenor. Counsel shall submit a form of order implementing the
rulings in this Opinion.
[end - revised page]

THORPE v. CERBCO, INC.
No. 11,713
Court of Chancery of the State of Delaware, New Castle
October 29, 1993
Plaintiffs, holders of class A common stock of the defendant
corporation, brought an action seeking damages resulting from an
alleged violation of a fiduciary duty owed by the shareholders of the
controlling interest in the corporation. Plaintiffs' complaint alleged
that the controlling shareholders, in their role as corporate officers,
pursued securing for themselves an advantageous deal with a potential
buyer of corporate assets, rather than a deal for the corporation and
all of its shareholders. Defendants moved for summary judgment,
claiming that the buyer never sought a deal with the whole corporation, denying that they forced that choice on the buyer, and
claiming that plaintiffs have suffered no actionable damages because
no agreement was ever reached with the buyer.
The court of chancery, per Chancellor Allen, denied defendant's
motion pending a determination on whether the sale of CERBCO's

contract with Eastex citing Sterner v. Marathon Oil Co., Tex. Supr., 767 S.W.2d 686,
689 (1989). But that tort is established only if the defendant's interference was
motivated by malice. CF & I Steel Corp. v. Pete Sublelt & Co., Tex. Civ. App., 623
S.W.2d 709, 715 (1981). TDS does not, nor could it, suggest that LIN/McCaw's
actions were motivated by malice, because LIN/McCaw had a clearly legitimate
economic interest in acquiring the market in Texas 17.

1994]

UNREPORTED CASES

class B stock would constitute a sale of substantially all of the
corporation's assets, which would require shareholder approval. If
not, the defendants only means of influencing the transaction was
in their capacity as officers and directors of the corporation, and if
they intentionally blocked the sale of the assets by CERBCO, they
may have breached a fiduciary duty. However, if the assets' sale
required shareholder approval, summary judgment would be appropriate because the defendants, in their role as stockholders, could
veto any proposed sale by the corporation directly to the buyer.
Therefore, defendants could force the buyer into entering a sales
transaction more favorable to themselves, even at the expense of the
corporation.
1. Judgment

C

181(2)

Summary judgment may be granted only if the facts not reasonably disputed in the record dictate such a judgment.
2.

Corporations *

0

182.4(1), 312(5)

A majority vote of the outstanding stock of a corporation is
required by section 271(a) to approve the sale of substantially all of
the corporation's assets. DEL. CODE ANN. tit. 8, § 271(a) (1991).
3.

Corporations

C

174, 197, 310(1)

Corporate directors, who are also majority shareholders, have
no obligation to vote, in their capacity as shareholders, in favor of
a proposed transaction, regardless of whether the terms are fair or
advantageous to the corporation.
4.

Corporations

C= 310(1), 315

Directors are not required to pursue transactions which they
can veto in their role as shareholders.
5.

Corporations

0

181(1), 181(3)

Shareholders are entitle to access to a corporation's books for
a proper corporate purpose, which includes enabling a large shareholder to sell its holdings, provided that steps are taken to protect
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the corporation from substantial harm arising from such a disclosure.
6.

Corporations

0;- 197, 307

Generally, shareholders have the right to control and vote their
shares, in a shareholder's vote, in favor of their own interests. This
right may by limited by any fiduciary duty owed by the shareholder
to the corporation, but is not limited by any fiduciary duty which
results solely from the shareholder's position as a director of the
corporation.
7.

Corporations

C--

182.3

Controlling shareholders are not allowed to use their controlling
interest to exploit minority shareholders by forcing adoption of an
unfair transaction on the corporation; however, they are within their
rights in precluding the adoption of a transaction.
8.

Corporations

C

181(1), 181(3)

Access by a shareholder to a corporation's books in order to
facilitate the shareholder's sale of stock is a proper corporate purpose
under section 220. The shareholder may disclose information to
potential buyers, provided that steps are taken to protect the corporation from harm. DEL. CODE ANN. tit. 8, § 220 (1991).
9.

Corporations

0

315

A director may not appropriate for himself that which, in all
fairness and under the particular circumstances of the case, should
belong to the corporation.
10.

Corporations

0-315

In order to recover against a director in an action for lost
corporate opportunity, the plaintiff must show that: (1) the transaction
falls within the corporation's business and would be of practical
advantage to it, (2) the transaction presents an opportunity in which
the corporation has an interest or legitimate expectancy, and (3) the
corporation would be both willing and able to undertake the transaction.
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Corporations

-(

315, 320(11)

The existence of a formal offer is not required in order to find
that a corporate opportunity existed. The existence of the opportunity
may be proven through other means.
12.

Corporations

0

320(12)

A fiduciary who breaches his duty is liable for any loss suffered
by the beneficiary of this trust and must be disgorged of any profit
resulting from such a breach.
13.

Damages

C

6

As long as the plaintiff has suffered some harm and the court
has a responsible estimate of the damages, mathematical certainty
is not required for an award of damages. If the breach of a duty is
established, any uncertainties in the award of damages are generally
resolved against the wrongdoer.
14.

Damages
Judgment

C

6
= 181(1)

Although such cases are rare, the complete impossibility of
calculating damages in a case will provide a ground to avoid a trial.
Difficulty in calculating damages in a case is ordinarily not a ground
for summary judgment.
Lawrence C. Ashby, Esquire, Stephen E. Jenkins, Esquire, and
Richard D. Heins, Esquire, of Ashby & Geddes, Wilmington, Delaware; and Joseph M. Hassett, Esquire, George H. Mernick, III,
Esquire, Albert W. Turnbull, Esquire, and Christopher P. Gilkerson,
Esquire, of Hogan & Hartson, Washington, D.C., of counsel, for
plaintiffs.
Howard M. Handelman, Esquire, and John H. Newcomer, Jr.,
Esquire, of Bayard, Handelman & Murdoch, P.A., Wilmington,
Delaware, for defendant CERBCO, Inc.
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Michael Hanrahan, Esquire, and April Caso Ishak, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for defendants Robert W. Erikson and George Win. Erikson.
ALLEN,

Chancellor

In this derivative and individual action, holders of class A
common stock of CERBCO, Inc. seek damages from Robert and
George Erikson. The Eriksons are brothers who own the preponderant
part of CERBCO's class B common stock, which stock holds voting
control of the company. They are the senior officers of CERBCO
and are two of the four members of CERBCO's board of directors.
The suit arises out of an alleged opportunity to sell CERBCO's
principal asset on advantageous terms. The gist of the plaintiffs'
complaint is that the Eriksons, in their role as corporate officers,
failed to try to secure this advantageous deal for the company and
all of its shareholders but, instead, indicated that they would thwart
any such sale. They then allegedly proposed as an alternative to sell
their CERBCO class B stock so that the putative buyer could achieve
an objective of controlling CERBCO's asset. Plaintiffs claim this
constituted a breach of loyalty, more particularly an attempted usurpation of CERBCO's corporate opportunity.
In the event, and after the filing of this lawsuit, the proposed
sale alternative was abandoned and the buyer receded. The lawsuit,
which inter alia sought an injunction against the contemplated sale
of the Erikson's class B stock is, according to plaintiffs, not made
moot by the abandonment of the transaction because CERBCO
sustained damages in being prevented from pursuing the buyer's
interest in its asset in the first instance.
Defendants' motion to dismiss the complaint for failure to state
a claim has earlier been denied. Thorpe v. CERBCO, Inc., Del. Ch.,
611 A.2d 5 (1991). Substantial discovery having been completed,
defendants have now moved for summary judgment of dismissal.
They assert that the uncontested facts show that they are guilty of
no disloyalty to CERBCO, that they were and are entitled to sell
their voting control of CERBCO at a premium, and they acted in
good faith in negotiating such a transaction. Factually, they assert
that the potential buyer-Insituform of North America, Inc.-preferred to acquire their controlling stock in CERBCO to acquiring
CERBCO's principal asset. They deny that they forced that choice
upon the buyer, which is the plaintiff's assertion. They also deny
that CERBCO suffered any damages as a result of their activities.
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In these circumstances, defendants claim that they are entitled to a
dismissal of this litigation.
I start an analysis of the motion with a statement of what appears
to be undisputed facts.
I.
CERBO, Inc. is a holding company; the principal asset of
which was, at the times involved, voting control of Insituform East,
Inc. ("East"). CERBCO also controlled two other operating subsidiaries, neither of which generated significant profits.' East is a
sublicensee of Insituform of North America, Inc. ("INA"), which
holds the North American rights to exploit a process used in the inplace repair of buried sewer or water pipelines. Throughout the
relevant time period, East was under investigation by the S.E.C.
2
for possible criminal insider trading and disclosure violations.
Both CERBCO and East have a two-tiered capital structure,
with voting power concentrated in one class of stock (class B) and
enhanced dividend rights in the other (class A). 3 CERBCO class A
stock has one vote per share and also has the right to elect a minority
of the board, and class B stock has ten votes per share and the right
to elect a majority of the board. In 1990 defendants owned approximately 247,564 shares of CERBCO class B shares or about
78% of the outstanding class B stock, and 111,000 out of 1,457,500
class A shares. Defendants' holdings constituted 24.6% of CER.B-

1. CERBCO's two additional operating subsidiaries at the time were Cerebronics, Inc., a defense contractor which had not generated profits for the three
years preceding 1991 and which has since been terminated, and Capitol Copy
Products, Inc., a company which operated a copying and facsimile franchise. Capitol
Copy, which had substantial interest payments on a purchase money loan, had
generated insignificant net profits.
2. The S.E.C. during 1989 was conducting a criminal investigation of East,
and Arthur Lang, East's former president, and of other officers, for alleged disclosure
of inaccurate financial statements and for insider trading. Both CERBCO and East
were mindful of the threat of civil suits by shareholders subsequent to any commission
action.
3. CERBCO's capital structure was created in 1982 when CERBCO's predecessor, Cerebronics, Inc., needed to raise capital via public offering for a government contract it was fulfilling. The Eriksons at this time owned approximately
43% of Cerebronics' common stock and a straight public offering would have had
the effect of diluting their control. By offering the public the newly created class
A stock and allowing existing common stockholders to exchange their stock for the
new class B stock, Cerebronics purported to reduce the threat of a hostile takeover
attempt.
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CO's total equity but carried voting control of CERBCO. There
are 382,100 authorized but unissued shares of CERBCO class B

stock. 4
CERBCO, in turn, owned approximately 30% of East's total
equity, which, due to CERBCO's class B holdings, gave it voting
5
control of East.
In the fall of 1989, INA began preliminary research into the
acquisition of one of its sublicensees. It sought through this step to
advance its strategy of entering into the installation business. INA
retained Drexel, Burnham, Lambert to analyze ways and means of
achieving this goal. Although it was not the only possibility, INA
and Drexel focused upon East. INA and Drexel were unaware of

the capital structure of East or of CERBCO. Drexel's initial analysis
focused on acquisition of East shares via a tender offer. Specific
transactions considered included a cash tender offer for CERBCO's
1.4 million shares of East for prices ranging from $7.50 per share
(representing a 30% premium over the six month average market
price of publicly traded East stock) to $10 per share (representing
a 74% premium). These studies contemplated $10.5 million and
$14.0 million total price for control, respectively.
In January 1990, INA's chairman, James Krugman, met with
the Eriksons with respect to INA's interest in acquiring East. At
these meetings, INA learned of CERBCO's and East's capital structure. Krugman was surprised and embarrassed at his lack of knowledge concerning CERBCO's capital structure. The record does not
foreclose the possibility that at that meeting the Eriksons, in effect,
said that they would and could block an attempt to directly acquire
control of East from CERBCO. At this meeting, the Eriksons did
outline for INA a transaction by which INA could purchase the

4. There was a discrepancy between the total number of authorized CERBCO
class B stock in filings with the S.E.C., which indicated a total of 700,000 shares,

and in CERBCO's 1988 certificate of incorporation, which indicated a total of
500,000 shares. This discrepancy was eliminated on September 19, 1990 when
CERBCO filed with the Secretary of the State of Delaware a certificate of correction
providing that there were 700,000 authorized class B shares. Plaintiffs allege that
this is relevant because the higher figure would indicate that CERBCO could have

issued new shares to give INA control of CERBCO if that is what INA sought.
5. CERBCO's predecessor obtained control of East in 1985, after CERBCO

lost the government contract for which it had undergone the aforementioned re-

capitalization in 1982. In 1986, East itself recapitalized in the same fashion as had

CERBCO.
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Eriksons' controlling interest in CERBCO rather than purchasing
GERBCO's East stock directly.
Thereafter, INA had Drexel perform comparative financial analyses of the potential transactions by which it could gain control of
East. In one of these studies dated January 9, 1990, entitled "Project
CERBCO," Drexel analyzed three potential transactions: (1) acquiring all of CERBCO's class A and class B stock in East for a
total price of $10.5 million or $7.52 per East share; (2) acquiring
247,550 CERBCO class B shares from the Eriksons for $6 million
or $24.24 per East controlling share; and (3) acquiring all of CERBCO's class A shares via a cash tender offer of $3.8 milion and all
of CERBCO's class B shares for $7.7 million in cash, for a total
acquisition cost of $11.5 million. This analysis suggested that, while
a direct purchase of CERBCO's stock in East had higher initial upfront costs than a purchase of the Eriksons' holdings, it would be
preferable, in certain respects, to a purchase of a controlling interest
in CERBCO.

6

Later in January, the Eriksons proposed selling their class B
shares to INA for $6.5 million. On January 10, INA's counsel drafted
a letter of intent for INA to purchase these shares. 7 One week later,
INA's board approved obtaining a $10 million line of credit that
could be used for the acquisition of control of East. On January 19,
1990, Krugman represented to the Eriksons and counsel from the
law firm of Rogers and Wells (counsel to CERBCO and the Eriksons)
that he was not interested in any transaction other than the one
proposed.

6. This analysis indicated that purchase of the Eriksons' controlling interest
in CERBCO brought with it some risk associated with the assumption of all of
CERBCO's liabilities, including a $2.8 million note. That is, a purchase of the
Eriksons' stock necessarily required the purchaser, as a practical matter, to stand
behind repayment of a $2.8 million CERBCO note, if CERBCO cash flovs were
inadequate, in order to assure that the controlling East stock ow-med by CERBCO
would not be subject to future creditor liens.
7. The plaintiffs allege that the Eriksons also suggested to Krugman on or
around January 4, 1990, that after purchasing the Eriksons' controlling interest,
INA could buy all remaining shares at the market price of $3 1/8 per share. Robert
Erikson drafted a memo dated January 4, 1990, which noted the possibility of such
a transaction, and Drexel's "Project CERBCO" study seems to analyze it. Furthermore, an internal memorandum from Rogers and Wells also analyzed the
Eriksons' potential duties to the minority shareholders in the event of such a tender
offer. However, Krugman of INA told the CERBCO board and testified at his
deposition, that INA had no interest in such a transaction.
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On February 22, 1990, the Eriksons informed the CERBOC
board of directors of INA's interest in acquiring control of East.
The Eriksons informed the board that INA had made no bid for
CERBCO's East shares, and that INA was interested only in pursuing
the purchase of their controlling stock in CERBCO. Mr. Ketels of
Rogers and Wells testified that he informed the board that any sale
of CERBCO's East stock would require a shareholder vote under
Section 271 of the Delaware Corporate Law.8
At this meeting, the board apparently entered into a lengthy
discussion with respect to the proposed transaction and the existence
of any interests in it by CERBCO and its public shareholders.
According to draft minutes of that meeting, Rogers and Wells advised
the members of the board that it was their duty as independent
directors to ensure that the proposed transaction was in the interests
of CERBCO's stockholders. 9 The current record leaves this assertion
open to proof in my opinion. The board was also advised at this
meeting that, as part of a proposed letter of intent that was being
negotiated between the parties, INA would be given access to CERBCO's books and records for its due diligence review. The non-Erikson
directors did not object to such disclosure, so long as only nonsensitive information was disclosed and the board was allowed to
review any disclosed material. According to director Long, no such
sensitive information was ever disclosed, although the Eriksons did

8. There is a dispute, however, as to what the Eriksons and counsel from

Rogers and Wells informed the board of directors with respect to their position
vis-h-vis the proposed transaction. George Erikson testified that he had indicated
merely that he would not support a sale of CERSCO's East holdings at the same
price as that offered by INA for their stock. Director Long testified that counsel
from Rogers and Wells told him at this meeting that the Eriksons could block a
sale of CERBCO's East stock to INA. Long also testified that he had a "definite
impression" that the Eriksons would block it. Director Davies testified that, based
upon conversations with the Eriksons prior to the February 22 meeting, he "clearly
had the understanding that as stockholders the Eriksons would not vote in favor
of the sale of CERBCO's INEI [East] shares." For purposes of this motion, I
accept the Davies and Long testimony on this point as factual.
9. The parties dispute whether directors Davies and Long were ever informed
as to INA's initial consideration of a direct acquisition of East. Later, on July 27,
1990, Krugman did inform the board that INA was not interested in any deal
other than the one with the Eriksons. He announced that INA had not "made,
or intended to make, any proposals directly to CERBCO or INEI [East] prior to
their [letter of intent] agreement with the Eriksons, nor was INA interested in
doing so." Both directors had direct discussions with Mr. Krugman at an INA
sublicensee convention in Hawaii shortly after a March letter of intent was signed
by INA and the Eriksons.
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disclose certain non-sensitive information to INA, prior to getting a
signed confidentiality agreement.' 0
At this meeting, the Eriksons also sought board approval of
their use of Rogers and Wells, as their personal counsel in their
negotiations with INA. Rogers and Wells gave CERBCO its written
statement that, in its opinion, there was no conflict of interest between
the Eriksons and CERBCO because the proposed transaction was a
private deal by the Eriksons that did not implicate CERBCO's
interests. The board then consented to the representation.
On March 12, the Eriksons and INA signed a letter of intent
for the sale of the Eriksons' controlling interest in CERBCO at $6
million, or $24.24 per CERBCO class B share." The market valuation of CERBCO's class A common stock at the time was $3 1/
8 per share. The letter of intent required the Eriksons to give INA
access to CERBCO's books and records, subject to INA's agreement
to keep the information confidential, and required INA to indemnify
the Eriksons for any costs associated with a lawsuit arising from the
consummation of the proposed transaction. It also restricted the
Eriksons' activities with respect to other potential buyers:
The Sellers (or either of them) shall not for a period from
the date hereof to the first to occur of (a) April 23, 1990,
(b) the Closing or (c) the date of abandonment by INA of
negotiations regarding the Stock Purchase Agreement, elicit,
enter into, entertain or pursue any discussions or negotiations with any other person or entity with respect to the
sale of any of the Shares or any other transaction the effect
of which if completed, would frustrate the purposes of this
letter.
The letter of intent required that the parties not disclose its terms
unless such disclosure was required by law. The non-Erikson directors
reviewed the letter at a March 1990 INA sublicensees convention
in Hawaii. On May 30, 1990, the Eriksons received $75,000 from
INA for extending the letter of intent through August 1, 1990.
10. Mr. Long testified at his deposition that the Eriksons were "as concerned
as we were, if not moreso [sic], about giving sensitive information that could hurt
the company and certainly would hurt them, as much or more then [sic] it hurt
the company." He also stated, "I don't know of anything we gave them that I
would regard as harmful to the company or any information they could use today
to our disadvantage."
11. The purchase price was reduced from $6.5 million to $6 million in
exchange for INA's agreement to indemnify the Eriksons for costs arising from any

challenge to the sale.
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On May 11, 1990, plaintiffs lodged a demand with the CERBCO
board to rescind the proposed transaction or, alternatively, to demand
that the Eriksons provide an accounting for the control premium
incorporated in the proposed sale of their class B stock. A special
committee, comprising the two non-Erikson directors, was constituted
and advised by the law firm of Morgan, Lewis and Bockius to review
the demand on July 17, 1990. On July 19, the special committee
withdrew its permission for Rogers and Wells to represent both the
Eriksons and CERBCO, due to a possible conflict of interest with
CERBCO.
On August 24, 1990, plaintiffs brought suit, seeking an injunction against the Eriksons' sale of their class B stock or imposition
of a constructive trust upon any premium associated with such a
sale.
During September 1990, the special committee and CERBCO
continued to investigate whether any corporate opportunity existed.
At a September 14, 1990 board of directors meeting, the directors
considered the feasibility of a transaction in which CERBCO would
issue to INA a sufficient number of shares of its authorized but
unissued class B stock so that INA could achieve control over East
and, thus, would pay such consideration as could be negotiated to
CERBCO itself. The Eriksons objected to the corporation pursuing
this possibility. It was suggested that such a transaction would imply

that East could pursue a similar arrangement with INA, which, of
course, would destroy the control value of CERBCO's controlling
interest in East to the detriment of plaintiffs as well as all other
CERBCO shareholders.
The proposed transaction between the Eriksons and INA was
never consummated, and on September 18, 1990, the letter of intent
between the Eriksons and INA expired. The Eriksons informed the
corporation on September 19 that the letter of intent had expired
without consummation of the transaction with INA, and that they
had no further intention of pursuing the proposed transaction. It is
claimed that INA and the Eriksons were unable to reach agreement
on such issues as indemnification of liabilities that might arise out
of the pending S.E.C. investigation of East, and the payment by
INA of litigation costs that the Eriksons had already incurred with
2
respect to the proposed transaction.'
12. The letter agreement restricted indemnification to costs arising from consummation of the proposed transaction, not literally from activities preceding consummation. It was this literal interpretation of the contract which Robert Erikson
apparently objected to.
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After the dissolution of negotiations between the Eriksons and
INA, CERBCO, at an October 4, 1990 board meeting, determined
that while the company was not interested in affirmatively pursuing
a possible transaction with INA, it would consider any approach
made by INA.
On October 29, 1990, CERBCO's special committee made a
written report. Since the committee considered plaintiffs' breach of
fiduciary duty charges to have been mooted by the expiration of the
letter agreement, it did not address that question any further. The
committee did request that the Eriksons provide notice to the board
of directors of any future negotiations concerning the sale of their
control block, so as to allow the board to consider whether the
transaction implied a corporate opportunity to sell CERBCO's East
holdings. The committee also noted that after its formation, it was
reluctant to pursue any deal with INA due to its concern with
interfering with the "no-shop" provision of the INA- Erikson letter
agreement, and potentially causing the Eriksons to resign their position at CERBCO.
In November 1991, defendants sought the dismissal of the claims
asserted on the ground that the complaint failed to state a claim and
upon the ground that the special requirements of Rule 23.1 were
neither satisfied nor excused in this instance. The motion was denied.
See Thorpe v. CERBCO, Del. Ch., 611 A.2d 5 (1991).
In January of this year, the defendants moved for summary
judgment as to plaintiff's claim that a proxy statement relating to
CERBCO's 1982 recapitalization (by which the dual class capitalization had been authorized) was incomplete and misleading. The
court granted defendants' motion on the grounds that plaintiffs had
no standing to litigate the claim, since they were not stockholders
at the time of the proxy solicitation. See Thorpe v. CERBCO, Del.
Ch., No. 11,713, Allen, C. (Jan. 26, 1993).
II.
[1-2] Defendants are entitled to a summary judgment of dismissal
only if facts not reasonably disputed in the record entitle them to
such a judgment. For the reasons that follow, I cannot find that this
is the case. However, I do find that the defendants w-l be entitled
to dismissal as a matter of law, if it is determined that a sale of
CERBCO's class B common stock would constitute the sale of substantially all of its assets and would, therefore, require for its authorization "the majority vote of the outstanding stock of the
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." 8 Del. C. § 271(a) (1991).
This conclusion has three premises.
[3-41 First, I conclude that in their capacity as stockholders of
CERBCO, defendants would have had no obligation to approve a
sale of all or substantially all of the Company's assets, even if a
reasonable director of the Company would conclude that the proposed
sale was on fair or even on advantageous terms. See Bershad v. CurtissWright Corp., Del. Supr., 535 A.2d 840 (1987); Tanzer v.International
Gen. Indus., Inc., Del. Supr., 379 A.2d 1121 (1977). Therefore, since
the law confers a veto right upon the Eriksons qua shareholders over
any transaction that constitutes a sale of substantially all of the
corporation's assets, and since the law permits shareholders qua share-

corporation entitled to vote thereon. ..

holders to act selfishly in deciding how to vote their shares, I conclude

that if a sale of CERBCO's class B stock in East constituted a sale
of substantially all of CERBCO's assets, then the public shareholders
have no right to require them as directors to pursue a transaction
over which they rightfully held a veto as shareholders.
[51 Second, I conclude (a) that the Eriksons are entitled to access
to the Company's books and records for a proper corporate purpose;
(b) that review of corporate books and records to enable a large
shareholder to sell its stockholdings is a proper corporate purpose
within the meaning of Section 220 of our corporate law, so long as
steps to protect the corporate entity from substantial harm arising
from such disclosure can be arranged; and (c) that therefore, despite
what might be implied in my earlier expressed view in this case,
contracting for review of the Company's books and records, in the
circumstances alleged, does not so implicate a controlling shareholder
in the exploitation of the corporation's property or processes as to
provide an independent ground to impose upon that shareholder a
duty of entire fairness should that shareholder elect to sell its stock.13
Third, I conclude as a matter of fact undisputed in the record,
that INA was never interested in a transaction whereby CERBCO
would issue its authorized but unissued class B shares to INA in
lieu of a direct purchase of East shares or of the Eriksons' interest
in CERBCO. There is no evidence in the record that would raise
13. This does represent a more considered view (one that takes into account

shareholder statutory rights under § 220 of our corporate code) than that stated in
the opinion of November 15, 1991. See Part IV(C), below. With respect to this I

follow Justice Frankfurter's advice, "Wisdom too often never comes, and so one

ought not to reject it merely because it comes late." Hnslee C.LR. v. Union Plantcrs
Nat'l Bank & Trust Co., 335 U.S. 595, 600 (1949) (dissenting).
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a fact issue on this question and, intuitively, it is extremely farfetched that INA would freely elect that form of a transaction.
Therefore, there was no corporate opportunity for the issuance of
new class B stock that the Eriksons, via their attempted sale of their
own class B stock, precluded.
Each of these conclusions is explained more fully below. (See
Part III). On the assumption that the sale of CERBCO's East stock
would require a shareholder vote under Section 271 of the General
Corporation Law, these conclusions require granting the motion now
pending.
If, on the other hand, the East stock held by CER.BCO did
not constitute all or substantially all of CER.BCO's assets, so that
the Eriksons had no privileged voting right to block any such transaction, then for the reasons described in detail below, summary
judgment is not now appropriate. (See Part IV below).
III.
A.

The alleged opportunity to sell CERBCO's class B stock
in East to INA.

[6] The claim is that the Eriksons attempted to usurp a corporate
opportunity by precluding a sale of CERBCO's East holdings to
INA in order to pursue a sale of their own stock. If, as a factual
matter, sale of CERBCO's class B stock in East would constitute a
sale of substantially all of CERBCO's assets under Section 271 of
the Delaware General Corporation Law, then in order for one to
conclude that there was an opportunity for CERBCO to sell its East
stock to INA, one must recognize an obligation on the part of the
Eriksons, as fiduciaries, to support such a transaction at a shareholder
vote. Delaware law, however, has never imposed such an affirmative
duty upon shareholders. Under Delaware law, "stockholders in Delaware corporations have a right to control and vote their shares in
their own interest." See Bershad v. Curtiss-Wright Corp., Del. Supr.,
535 A.2d 840 (1987).' 4 It is also true these rights are limited by any
fiduciary duty the stockholder may owe the corporation. Hence,

14. See also Tanzer v. InternationalGen. Indus., Inc., Del. Supr., 379 A.2d 1121,
1123 (1977); Ringling Bros. Barnum & Bailey Combined Shows, Inc. v. Ringling, Del.

Supr., 53 A.2d 441, 447 (1947); Heil v. Standard Gas &Eke. Co., 17 Del. Ch. 214,
151 A. 303 (1930).
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while in Bershad, the controlling shareholder could vote in favor of
a freeze-out merger, it still had to satisfy the court that the transaction
was entirely fair.
[7] The principle that a controlling shareholder may not utilize his
control to deprive minority shareholders of the value of their stock
is, however, far different from the proposition that a controlling
shareholder qua stockholder has an affirmative duty to support a
particular transaction, even if it is not in their interest as a shareholder
to do so. Hence, in Bershad, the court reasoned that the parent
company had no obligation to auction the subsidiary to the highest
bidder even though, in comparison to a freeze-out, this would have
better served the interests of minority shareholders. Controlling shareholders, while not allowed to use their control over corporate property
or processes to exploit the minority, are not required to act altruistically towards them. See Jedwab v. MGM Grand Hotels, Del. Ch.,
509 A.2d 584 (1986). For these reasons, it is my opinion that the
Eriksons have a privilege as shareholders in effect conferred by Section
271 to preclude any transaction that requires shareholder approval.
Surely as majority shareholders they may not use that privilege to
force an unfair transaction on the corporation or its public shareholders, but here it could not be concluded that they did so. It is
well established that the Eriksons have a right to sell their stock and
with it control over the company.15 They breached no duty to
CERBCO in pursuing the sale of their stock to INA even if they
did threaten to use their stockholder vote to block a proposed deal
between CERBCO and INA.
B.

The alleged opportunity to issue authorized CERBCO
class B stock to INA.

The Eriksons had no statutory veto over the sale to INA of
newly issued CERBCO class B stock, however. If it would have
been advantageous to CERBCO, the board had a duty to consider
it. Such a transaction could be pursued without shareholder approval.
But the record is clear that INA never considered purchasing such
stock. This is no doubt for a fairly obvious reason. Purchasing the

15. They have a duty in doing so (see, e.g., Harrison v. Carter, Del. Ch., 582
A.2d 222 (1990); Insuranshares Corp. v. Northern Fiscal Corp., 35 F. Supp. 22 (E.D.
Pa. 1940)) but that duty does not include a sharing of the control premium. Compare
In re Sea- Land Corp. Shareholders Litig., Del. Ch., No. 8453, Jacobs, V.C. (May 22,
1987) with Brown v. Halbert, 76 Cal. Rptr. 781 (Mar. 28, 1969).
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Eriksons' holdings would have given INA 78% of the CERBCO
class B stock, control over the election of a majority of the board
of directors, and voting control over the company. Purchasing all
of the unissued CERBCO class B stock would provide INA with
only a 46.9% voting interest while leaving the Eriksons with about
40%. Plainly, this would be a very unsatisfying situation for all
concerned. Purchasing all of CERBO's remaining authorized but
unissued class B stock would have required purchasing approximately
134,500 more class B shares than the Erikson transaction, while
gaining a smaller voting interest.
There is nothing in the record to contradict evidence that INA
had no interest in buying CERBCO's unissued class B stock. There
is also evidence that CERBCO itself may not have been willing or
able to pursue such a transaction. Thus, even assuming the board
could act to destroy a controlling shareholder's control in order to
benefit the corporation,' 6 there is nothing here to suggest that the
buyer would want such an unappealing deal. Finally, I note that
the minutes of the September 14, 1990 board of directors meeting
indicated that the members were concerned with the potential precedent such a transaction would set for East, which could also issue
its own class B stock to INA, and thereby dilute CERBCO's control.
C.

The disclosure of CERBCO's books and records to INA.

The allegation is that the Eriksons breached a duty to CERBCO
by disclosing to INA Information from CERBCO's books and records, thereby utilizing their control over the corporate machinery
to benefit themselves at the minority's expense. It is not claimed
that CERBCO has been competitively injured in any respect. The
point sought to be made, rather, is that any use of corporate property
or processes must be undertaken in the good faith pursuit of corporate
advantage or advantages of all shareholders. As noted above, I find
this generalization powerful, but consideration of stockholder's inspection rights leads me to conclude that, with respect to the right

16. See Condec v. Lukenheimer, Del. Ch., 230 A.2d 769 (1967) (issuance of stock
for primary purchase of diluting control of majority shareholder and entrenching
existing board of directors is improper); see also Phillips v. Insituform of N. Am., Inc.,
Del. Ch., No. 9173, Allen, C. (Aug. 27, 1987) (issuance of stock for primary reason

of diluting the voting power of an existing voting block may be justified if the
issuance is to further a compelling corporate purpose); Canada S. Oils, Ltd. v. Manabi
Exploration Co., Del. Ch., 96 A.2d 810 (1953); Fredman v. Restaurant Assor., Dcl.
Ch., No. 9212, Allen, C. (Oct. 16, 1987).
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to inspect corporate books and records, it is overly-broad. That statute
(Section 220 of DGCL) creates rights and duties that need to be
taken into account. Namely, it creates a right in every shareholder
to inspect the company's books and records "for a proper purpose."
[8] Under the definition of a proper purpose of Section 220, the
Eriksons could, as shareholders, inspect the corporation's books and
records in order to facilitate a sale of their stock. See CM&M Group,
Inc. v. Carroll, Del. Supr., 453 A.2d 788 (1982). Moreover, shareholders have also been allowed to disclose information in the corporation's books and records to bona-fide prospective purchasers, so
long as these parties sign a confidentiality agreement. See id. at 794.

In Blommer Chocolate Co. v. Blommer, Del. Ch., No. 12,693, Allen,
C. (Sept. 28, 1992), I assumed, for purposes of the motion there
under consideration, that disclosure of corporate information to assist
a director in a sale of stock constituted a wrong. That case is
distinguishable from this case (1) by the fact that the information
disclosed was competitively significant and thus it was arguably
beyond a Section 220 right and (2) by the fact that the disclosing
party used stealth and deception to disclose corporate information.
Even so, no injunction was entered in Blommer.
Since the Eriksons had the right under Section 220 to force
CERBCO to afford them reasonable access to the corporation's books
and records for a proper purpose and since facilitating a sale of their
control stock is a proper purpose, one cannot correctly conclude, as
I earlier was inclined to do, that providing access to INA (where
there was no competitive injury that could be reasonably expected)
imposed a duty upon them with respect to the sale they sought to
facilitate.
IV.
I turn now to the arguments which, as I interpret them, are
dependent upon a finding that the sale of CERBCO's class B stock
to INA did not require a shareholder vote. If this were the case,
then the Eriksons did not have the capacity, as shareholders, to
preclude a transaction with INA. Hence, as officers and directors
the defendants had the power, in that capacity alone, to negotiate
and vote for a sale by CERBCO of its East stock. In this capacity,
if the Eriksons intentionally blocked such a sale in which INA was
interested in order to divert a corporate transaction to their personal
benefit, they may be held to have breached their duty of loyalty. I
turn briefly to a description to the applicable legal standard, and
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will then discuss defendants' specific assertions as to why, as a matter
of law, no such breach occurred.
[9] Plaintiffs allege a breach of the duty of loyalty under the rubric
of the usurpation of a corporate opportunity. While courts have
considered a number of criteria in evaluating whether a director has
usurped a corporate opportunity, the essence of this doctrine is "that
a director may not appropriate something for himself that in all
fairness should belong to his corporation." Equity Corp. v. Milton,
43 Del. Ch. 160, 221 A.2d 494 (1966). Whether an opportunity
belongs to a corporation is to be determined by the particular circumstances of the case. Johnston v. Greene, Del. Supr., 35 Del. Ch.
479, 121 A.2d 919 (1956).
[10] Delaware courts have developed particularized rules to guide
this determination. See Guth v. Loft, Inc., Del. Supr., 5 A.2d 503,
511 (1939); Equity Corp. v. Milton, 43 Del. Oh. 160, 221 A.2d 494
(1966). In order to recover for the corporation, plaintiff must show:
(1) that the transaction falls within the corporation's business
and would be of practical advantage to it;
(2) that the transaction presents an opportunity in which the
corporation has an interest or legitimate expectancy; and
(3) that the corporation would be able and willing to undertake
the transaction.
I turn to defendants' arguments as to why no corporate opportunity existed here.
A.

Dfendants' assertion that INA made no formal offer for CERBCO's
East stock, and that, therefore, no opportunity existed for
CERBCO to sell its East holdings.

While it is undisputed that INA made'no offer to CERBCO,
the conclusion movants draw from this misconstrues the legal requirements for a corporate opportunity. The gist of the claim is that
INA presented an opportunity that could have been developed and
seized by CERBCO but that CERBCO was wrongfully precluded
from that chance to its damage. If defendants had no privilege to
preclude CERBCO from selling its East stock, and if defendants'
actions did divert a transaction with INA from CERBCO to themselves, then it is no answer that they did so before discussions could
proceed to the stage of a formal offer.
[11] A requirement that a formal offer be made for a finding that
a corporate opportunity existed would allow controlling shareholders
to use their influence to deter such offers. Indeed, this is precisely
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what plaintiffs allege the Eriksons did in this case. There is no good
reason for imposing such a requirement when the existence of a
potential corporate transaction can be proved through other means,
such as internal studies by the acquirer and its retained investment
bank, the substance of meetings between the parties, etc.
B.

Defendants' contention that once INA was informed of CERBCO's
capital structure, it had no desire to, nor was it financially able to,
purchase control of East directly.

If such a contention were true, then the claim that the Eriksons
had taken for themselves an opportunity which belonged to the
corporation would not be viable, since there was no transaction
available to the corporation. However, there is a fact issue as to
whether that in fact was INA's position, even though Krugman's
testimony is consistent with this view.
First, as to whether INA could afford to purchase control of
East directly, there is a fact issue as to what the cost of such a
purchase would have been. Drexel's "Project CERBCO" analysis
of a direct purchase of CERBCO's East holdings suggests that the
transaction would have cost $10.5 million, $500,000 over the $10
million line of credit which INA had established in anticipation of
the transaction. Plaintiffs argue that utilizing the same premium
allegedly incorporated in INA's $6 million offer for the Eriksons'
stock, and factoring in the additional price per share of CERBCO's
East stock, yields an acquisition price of well under $10 hillion.
Furthermore, since no formal negotiations with CERBCO with respect to its East stock ever occurred, it is impossible to know what
price the stock would have commanded. It is, however, safe to say
that the price of a direct purchase of CERBCO's East holdings is
uncertain, and INA's incapacity to pursue such a transaction is not
established beyond dispute.
As to which transaction was less costly, Drexel's "Project
CERBCO" analysis did suggest that purchasing the Eriksons' stock
had the lowest up-front financial cost. However, Drexel's analysis
also suggested that a purchase of the Eriksons' holdings might bring
with it the additional risk, in effect, of assuming all of CERBCO's
liabilities. Therefore, it is clear beyond dispute that the Eriksons'
proposal was the least costly, considering all the relevant factors.
Importantly, there is evidence that a transaction between INA
and CERBCO may not have gone forward, not due to cost considerations, but because the Eriksons let it be known that they would
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preclude any such transaction. While the Eriksons deny that they
indicated that they would preclude any offer for CERBOO's East
stock, the two non-Erikson directors' recollections directly contradict
this. Directors Davies and Long both testified that they had the
impression that the Eriksons would not vote for this transaction.
C.

Defendants' contention that CERBCO's selling its East shares did not
further any corporate policy, nor was it of practical advantage to

CERBCO.
Defendants assert that the depressed price of East stock at the
time of the negotiations with INA made it a poor time to sell.
However, the fact that the defendants thought it was worthwhile to
sell their own controlling interest in CERBCO, whose principal asset
was its East stock, makes this contention subject to legitimate dispute
and thus not a summary judgment point.
As to the existence of a corporate policy that precluded a sale
of its East stock, the Eriksons themselves in a February 22, 1990
board meeting noted that the 1994 termination of East's exclusive
rights to the Insituform process made combination with INA an
effective alliance in an increasingly competitive market. This recognition of the threat of increased competition demonstrates an awareness on the part of the members of the corporate board of threats
to East's profitability and the advantages of a sale to INA.
While defendants cite to the CERBCO board of directors'
October 4, 1990 conclusion not to pursue a sale of CERBCO's East
stock to INA as evidence of the lack of any policy to sell East, the
board also stated at this same meeting that it would consider any
approach made by INA with respect to such an acquisition. Furthermore, as the special committee noted in its report, prior to the
Eriksons informing them on September 19th as to expiration of the
letter of intent, the CERBCO directors felt constrained from negotiating with INA due to concerns of interfering with the rights set
forth in the "no-shop" provision of the letter agreement, and due
to fears of causing the Eriksons to resign. Plaintiffs have also alleged
that the minutes of the September 14, 1990 board meeting (in which
the directors discussed the idea of CERIBCO's issuing its own B
stock to INA) indicate that CERBCO was interested in gaining the
value of the control premium for itself. There are, therefore, fact
issues as to CERBCO's posture with respect to a sale of East during
the relevant period.
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D. Defendants' assertion that the S. E. C. investigation would have
precluded CERBCO from selling East to INA and that, therefore,
CERBCO was unable to undertake the opportunity.
This contention rests upon assertions of fact concerning the
existence and importance of the S.E.C. investigations that are not

settled by the record. There is some evidence consistent with the
view that the S.E.C. investigation was not so very vital.
For example, Robert Erikson, shortly after the failure to extend
the letter of intent, attributed the breakdown specifically to INA's
refusal to advance the Eriksons the costs in the instant litigation.
Furthermore, from INA's perspective, the critical issue, at least as
of August 1990, seems to have been its concerns that the CERBCO
and East class B stock might not, in fact, be able to elect a majority
of the respective boards of directors. At an August 23, 1990 meeting,
the INA board granted its approval of the transaction with the
Eriksons, subject solely to the issuance of an opinion letter from
counsel to the effect that the class B shares did have the power to
elect a majority of the board. Therefore, it is not at all established
beyond dispute in this record that INA would not have been able
to conclude negotiations with CERBCO because of the on-going
S.E.C. investigation.
In addition to alleging that no opportunity for a sale of CERBCO's East holdings to INA existed, defendants also claim, in effect,
that even if INA was interested in a deal with CERBCO, the Eriksons
in no way interfered with such a transaction. However, there plainly
are fact issues relating to the Eriksons' good faith with respect to
CERBCO in their negotiations with INA. The record offers some
support of the view that INA, even after it was aware of CERBCO
and East's capital structures, still saw advantages to a direct purchase
of East, as revealed in Drexel's "Project CERBCO" analysis. The
facts are not unambiguous as to whether INA merely decided that
a deal with the Eriksons was more advantageous or instead the
Eriksons used their authority as persons in charge of the day-to-day
communication of the Company and as controlling persons to in
effect tell INA that their sale was the only possibility. Because this
is the case, defendants' motion for summary judgment on the grounds
that there was no opportunity to arrange a sale of CERBCO's East
stock to INA, or, alternatively, that the Eriksons acted in good faith
with respect to a potential corporate transaction, must be denied.
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V.

I turn finally to movants' second principal ground for requesting
summary judgment-their claim that neither CERBCO nor its class
A shareholders have suffered actionable damages. This is so, defendants say, because plaintiffs have submitted no credible evidence that
a hypothetical deal with INA would have offered them consideration
in excess of the value of CERBCO's East holdings." Therefore,
defendants assert that there is no basis for plaintiffs' claims that the
Eriksons' activities caused CERBCO to lose a potentially profitable
transaction, even if they did exert their power to preclude CERBCO
from negotiating with INA.' 8
[12] It is, of course, fundamental that a fiduciary who breaches his
duty is liable for any loss suffered by the beneficiary of his trust.
Moreover, given the nature of the right, it is also well established
that any profit made through the breach of trust may be disgorged
through the device of constructive trust. See Guth v. Loft, Del. Supr.,
5 A.2d at 510.
[13] While courts will not award damages which require speculation
as to the value of unknown future transactions, so long as the court
has a basis for a responsible estimate of damages, and plaintiff has
suffered some harm, mathematical certainty is not required. Red Sail
Eastern Ltd. Partners, L.P. v. Radio City Music Hall Productions, Inc.,
Del. Ch., No. 12,036, slip op. at 14, Allen, C. (Sept. 29, 1992).
Furthermore, once a breach of duty is established, uncertainties in
awarding damages are generally resolved against the wrongdoer.
Donovan v. Bierwirth, 754 F.2d 1049, 1056 (3d Cir. 1985).
[14] The difficulty of calculating damages is ordinarily no ground
for summary judgment. The complete impossibility as a matter of
principle would provide a ground to avoid a trial, but that will be
a rare case. Here we must await evidence before one can reach a
judgment as to whether there are grounds in the record for fixing
damages to CERBCO proximately flowing from the proof of the
17. Specifically, defendants contend that the price obtainable in such a deal
is pure speculation, and that the $6 million INA was willing to pay is significantly
less than the value of CERBCO's stock in East.
18. Defendants also dispute plaintiffs' claims that the Eriksons must disgorge

a payment they received from INA for extending the letter of intent, and that
CERBCO should be compensated for the costs of the special committee, salary
payments to the Eriksons during the period of their alleged breach of duty, and
alleged payments to Rogers and Wells for their services to the Eriksons. Concluding
as I do on the main claim, I need not address these points.
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alleged diversion of a corporate opportunity. Surely one cannot say
that this record precludes any responsible estimate of damages being
set forth at trial. Therefore, this ground for a summary judgment
of dismissal is denied.

WALLACE v. DURWOOD
No. 12,855
BIRD v. DURWOOD
No. 12,939
Court of Chancery of the State of Delaware, New Castle
November 1, 1993
Plaintiffs, a shareholder and a former officer and shareholder
of defendant corporation, brought derivative actions against defendant
corporation and several officers and directors alleging defendants
engaged in an approved self-dealing and gross mismanagement of
defendant corporation. Defendants moved to stay further discovery
pending the resolution of a yet to be submitted motion to dismiss.
The court of chancery, per Chancellor Allen, generally granted
the stay using the broad powers of the court to regulate litigation
because: (1) adjudicating the motion to dismiss could significantly
clarify the issues in the case requiring discovery thereby promoting
judicial efficiency, and (2) the delay presented no especial risk to
the plaintiffs. However, because of the court's concern over prompt
resolution of whether plaintiff was representative of other shareholders, discovery was permitted to proceed on that issue.
1. Pretrial Procedure

C--, 11, 19

The granting of a motion to stay discovery is within the discretion
of the trial court in its supervision of pretrial process.
2.

Pretrial Procedure

0

17

The burden of persuasion in a motion to stay discovery rests
with the moving party.
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Pretrial Procedure

0

19

In its exercise of discretion in evaluating a motion to dismiss,
the court must balance the sometimes competing goals of efficiency
and justice, particularly in the face of a case dispositive motion when
discovery already taken may later be rendered useless.
4.

Pretrial Procedure

0

11, 17

The mere filing of a motion to dismiss alone does not establish
a practical reason why discovery should be stayed.
5.

Pretrial Procedure

C= 11, 17

Efficiency is promoted by the rule that, absent special circumstances, discovery will be stayed pending determination of a motion
to dismiss where the ground for the motion offers a reasonable
expectation that if the motion is granted litigation in this or another
forum will be avoided.
Pamela S. Tikellis, Esquire, of Chimicles, Burt & Jacobsen, Wilmington, Delaware, for plaintiffs.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant Durwood.
Stephen E. Jenkins, Esquire, of Ashby & Geddes, Wilmington,
Delaware, for defendant AMC Entertainment, Inc.
ALLEN,

Chancellor

Presented for decision is a motion to stay discovery pending
resolution of a pending but not yet submitted motion to dismiss two
cases brought derivatively against directors of AMC, Inc. ("AMC").
An August 17, 1993 Order of Coordination of Pretrial Proceedings,
consolidated these cases for pretrial proceeding purposes.
Plaintiffs are shareholders' of AMC, which is a Delaware corporation based in Kansas City, Missouri. AMC operates and manages

1. Plaintiff Scott C. Wallace is also a former.senior employee of a subsidiary
of AMC.
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motion picture theaters nationally. Individual defendants are Stanley
H. Durwood, AMC's founder, chief executive officer, and chairman
of its board of directors; Stanley Durwood's son, Edward D. Durwood, currently president and vice chairman of the board; and
Charles J. Egan and Paul E. Vardeman, directors and members of
AMC's two-person Audit Committee. Additionally, in one of these
suits (Bird Action), Phillip Ean Cohen, a director of AMC from
1984 until 1991 is named as a defendant. Mr. Cohen was chairman
of the AMC Finance Committee.
Plaintiffs generally complain that the defendants have engaged
in or approved self-dealing transactions of and gross mismanagement
of AMC. In response, defendants have moved both to dismiss and
to stay discovery. Defendants' motion to dismiss is grounded on
assertions: (1) that one of the two named plaintiffs, Mr. Wallace,
is not an adequate representative of other AMC shareholders; (2)
that the other plaintiff, Mr. Bird, lacks standing; (3) that the statute
of limitations bars many of the claims; 2 (4) that plaintiffs have failed
to allege that demand was excused under Chancery Court Rule 23.1;
and (5) that the complaints fail to state a claim for fraud or breach
3
of directors' disclosure duties.
With regard to the stay of discovery, defendants argue that the
discovery requested is costly and burdensome, and should be interrupted in the face of their arguably dispositive motion to dismiss.
Plaintiffs counter that the stay motion should not be granted because:
(1) the motion to dismiss will not be dispositive of the case as it
does not cover all of the claims alleged; (2) defendants have gone
outside the pleadings in alleging facts which have converted part of
defendants' motion to dismiss into a motion for summary judgment;
and (3) discovery is necessary to respond adequately to defendants'
motion and defendants should not be able to pick and choose which
elements of discovery they will allow.
For the reasons outlined below, defendants' motion to stay
discovery will be granted. Presentation of defendants' motion will
not be delayed. If plaintiffs' motion has been converted to a Rule
56 motion, and discovery is needed to respond, Rule 56(o provides
the appropriate mechanism for delay.
2. This basis has been asserted although it has not been specifically stated
in the motions.
3. Defendants have withdrawn one of the original grounds for their motion
to dismiss, namely that the AMC board of directors have already taken remedial
action. D. Stay Reply. B. at 1-2.
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I.
According to the allegations of the complaints, AMO operates
245 theaters with 1,585 screens across the United States, generating
revenues from box office admissions and theater concession sales.
Founded in 1968 by Stanley Durwood, AMC became a public corporation in 1983. Stanley Durwood was also the limited partner and
his six children were each general partners of American Associated
Enterprises ("Enterprises"), until its dissolution on December 26,
1991. Stanley Durwood and Enterprises, in turn, owned Durwood,
Inc., a family holding company. It is Durwood Inc. that owns eightysix percent of AMC's outstanding voting shares.
According to plaintiffs' allegations, Stanley Durwood, his son
Edward, and certain other directors of AMC have been engaged
over a long period in siphoning off funds from AMC to themselves
and entities controlled by, and serving as alter egos of, the Durwood
family. Plaintiff Wallace claims that Enterprises was effectively nothing more than a stamp required to execute film exhibition contracts,
with the result that Enterprises received .5% of all film payments
to AMC by film distributor vendors between 1983 and 1991 without
supplying the corporation with any fair value in exchange. Plaintiffs
claim that any services provided by Enterprises, an entity without
employees, ought to have been performed by Stanley and Edward
Durwood as part of their employment responsibilities at AMC.
Defendants Egan and Vardeman, as the directors constituting
the Audit Committee, were charged with reviewing material transactions between AMC and related parties to determine that they
were fair, reasonable, and in AMC's best interests. Plaintiffs claim
that these defendants either knowingly approved and, therefore, participated in the Enterprises self-dealing transactions, or recklessly
failed to inform themselves about such sham transactions which
wasted corporate assets.
Plaintiff Bird alleges that AMC has treated National Cinema
Corporation ("NCS") and its English affiliate Cinema Supply and
Design, Ltd. ("CSD") inordinately favorably because they are run
by Daniel P. Miller, an old college friend of Stanley Durwood. It
is alleged that AMC purchased film projection and sound equipment,
theater furniture, and concession equipment and supplies from NCS
and CSD at non-competitive prices in order to provide a five percent
to ten percent premium over market prices to Mr. Miller's companies.
Plaintiff Bird further alleges that as members of the Auditing Committee, Messrs. Vardeman and Egan either approved such trans-
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actions or recklessly failed to inform themselves about them and
thereby participated in acts of self-dealing.
Plaintiff Bird also alleges that Mr. Cohen, a director both of
AMC and TPI Enterprises, Inc. ("TPIE") wrongfully received a
$1 million finder's fee for bringing the two companies together in
1989, when the financially troubled AMC wished to sell many of
its theaters on the East coast. AMC and TPIE consummated the
transaction at which time AMC also paid other fees, unspecified in
the complaint, to Morgan Schiff & Co., Inc., of which Mr. Cohen

was chairman and sole beneficial owner.
Plaintiffs also claim that AMC wasted $872,000 in a severance
package to William Doeren, the chief operating officer, following his
dismissal after about twenty years of service. Only one year into a
five year employment contract, Mr. Doeren had been summarily
dismissed, but was able to find comparable employment at MGM
within a month.
Family members and friends were hired by AMC, further evidencing the self-dealing perpetrated by defendants, according to
plaintiffs. Plaintiffs allege that Stanley Durwood's sister Marjorie
Durwood Grant; Stanley's son Thomas; Stanley's dentist's son Peter
Brown; and Stanley's son-in-law Jeffrey Journagan have all been
hired by AMC or a subsidiary at significant salaries despite inadequate experience in the film exhibition industry. These employees
in some instances have replaced members of senior management who
have left AMC, seemingly en masse, between 1989 and 1991.
Plaintiffs also attempt to allege facts relating to their theory of
mismanagement. Those allegations assert that AMC has suffered a
number of financial setbacks. A defendant in more than ten antitrust
suits, AMC has made settlement payments to the Justice Department
for federal antitrust violations. AMC has also paid $21.5 million in
settlement of tax liabilities to the Internal Revenue Service. AMC
was successfully sued in a breach of contract claim upon the sale of
its international division, which was originally intended to expand
AMC's business in Europe.
Affidavits filed by defendants appended to their motion to dismiss
challenge Mr. Wallace's standing to serve as the plaintiff in a derivative suit and have opened that issue for discovery as well. The
affidavits include statements that Mr. Wallace attempted to have his
shares purchased by AMC at a significant market premium in return
for his silence about AMC stock's performance. One affidavit insinuates that Mr. Wallace issued veiled threats of the legal and other
detrimental actions he would take against AMC as the "ringleader"
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of a class of shareholders, but that he would be mollified were AMC
to purchase his shares at a premium. Another affidavit states that
Mr. Wallace arranged through a long-time friend for the front page
coverage of his suit in a local trade publication as well as in a Kansas
City, Missouri newspaper.
II.

[1-5] A motion to stay discovery4 is within the discretion of the
trial court in its supervision of pretrial process. Fish Eng'g Corp. v.
Hutchinson, Del. Supr., 162 A.2d 722, 725 (1960) ("[I]n the exercise
of the Court's discretion discovery should be allowed unless the Court
is satisfied that the administration of justice will be impeded by such
an allowance."). This court has previously noted that the moving
party bears the burden of convincing the court to grant the stay.
Voege v. Arduser, Del. Ch., No. 5639, Hartnett, V.C. (Aug. 29, 1978).

In the exercise of its discretion, 5 the court must balance the sometimes
competing goals of efficiency and justice, particularly in the face of
a case dispositive motion where discovery already taken may be later
rendered useless. Kahn v. Tremont Corp., Del. Ch., No. 12,339
(Aug. 21, 1992), slip op. at 4 ("[T]here is no hard and fast rule
that affords defendants a right to a stay simply because a case
dispositive motion has been filed."). This court has held that the
mere filing of a motion to dismiss alone does not establish a practical
reason why discovery should be stayed. Glinerl v. Wickes Cos., Del.
Ch., No. 10,407, Allen, C. (Apr. 5, 1989), slip op. at 16 (Transcript)
("Where, for example, the case is going to have to be litigated in
some forum or another, I have denied motions, even though a
plausible motion to dismiss has been filed."). Rather, "[e]fficiency
is promoted by the rule that, absent special circumstances, discovery
will be stayed pending determination of a motion to dismiss where

4. The motion to stay discovery is brought under Chancery Court Rule

26(c) which provides in pertinent part: "Upon motion by a party... and for good
cause shown, the Court... may make any order which justice requires to protect
a party from annoyance, embarrassment, oppression or undue burden or expetue,
including 1 or more of the following: (1) That the discovery not be had ...
Ch. Ct. R. 26(c) (1987).

5. The principle of "judicial parsimony," or the exercise of discretion with
regard to permitting discovery on one issue when another issue may be determinative,
has been seen as "a salutary principle iJf
it is applied sparingly and with real discretion
rather than as an absolute rule." 8 Charles A. Wright & Arthur R. Miller, Federal
Practice and Procedure § 2040 (1970) (emphasis added).
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the ground for the motion offers a reasonable expectation that if the
motion is granted litigation in this or another forum will be avoided."
In reMcCrory Parent Corp., Del. Ch., Cons. No. 12,006 (July 3, 1991),
slip op. at 2.
In this instance adjudication of the motion to dismiss may
significantly clarify the issues in the law suit and this may result in
more efficient litigation. The delay necessitated appears to offer no
especial risk to plaintiffs. I am, however, especially concerned that
the issue with respect to fitness of Mr. Wallace to act for others be
determined promptly. While plaintiffs have no apparent need for
discovery on that subject, I will permit discovery to proceed on that
question by either side. Other than that, my judgment is that efficient
and fair adjudication can best be achieved in this instance by a stay
of discovery pending resolution of the defendants' motion to dismiss.
It is so ordered this 1st day of November 1993.

