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The court of chancery, per Vice-Chancellor Jacobs, held that
the shares in escrow were treasury shares and the two remaining
shareholders were the only existing shareholders. The court further
held that the company was not a joint venture corporation under
Delaware law. The court, therefore, granted respondent's motion for
summary judgment to dismiss the petition.
1. Federal Civil Procedure
Judgment
0= 181(2)

C--

2461

For the summary judgment motion to be granted, there must
be no disputed issues of material fact and the respondent must be
entitled to judgment as a matter of law.
2.

Corporations

C

72

Treasury stock is stock which has been issued as fully paid to
stockholders and subsequently acquired by the corporation.
3.

Joint Adventures

0

1.4

An essential element of a joint venture is an agreement, express
or implied, evidencing the parties' intent to engage in a business
enterprise of that kind.
4.

Joint Adventures

0-

1.10

While there must be some sort of contractual relationship between the parties, it may be implied or proven by facts and circumstances showing that such an enterprise was in fact entered into.
5.

Joint Adventures

C

1.15

Whether or not a joint venture relationship was intended is
essentially a factual determination.
6. Joint Adventures

0-

1.2, 1.6, 1.12

A community of economic interest is not, without more, sufficient to create a joint venture.
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Joint Adventures
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1.4

A joint venture arises from a voluntary agreement between two
or more parties.
8. Joint Adventures

0

1.2, 1.12

Operating a company for the mutual benefit of two shareholders
and merely stating a community of economic interest in the shareholders agreement is not sufficient evidence to satisfy the joint venture
corporation requirement of section 273. DEL. CODE ANN. tit. 8, §
273 (1992).
Thomas A. Beck, Esquire, Daniel A. Dreisbach, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; Simos Dimas,
Esquire, of Simos & Johnston, New York, New York, for petitioner
Demitri Tefariki.
Richard H. Allen, Esquire, of Snyder & Isaacs, P.A., Wilmington,
Delaware, for respondent William D. Callas.
JACOBS,

Vice-Chancellor

Now pending is a motion to dismiss or stay this action for an
order dissolving Coffee Associates, Inc. ("Coffee Associates" or the
"Company"), pursuant to 8 Del. C. § 273. The petitioner, Mr.
Demitri Tefariki ("Tefariki" or "petitioner"), filed his petition on
April 21, 1993, alleging that he and the respondent, Mr. William
D. Callas ("Callas" or "respondent"), are the two fifty percent
shareholders of the Company, an alleged joint venture corporation,
and disagree upon the desirability of discontinuing its operation.
Petition
2, 10.
On May 28, 1993, the respondent moved to dismiss the petition
on the ground that the requirements of section 273 have not been
satisfied, because Coffee Associates is not a joint venture corporation
and has more than two shareholders. Alternatively, the respondent
requests that this action be stayed pending the resolution of a lawsuit
brought in New Jersey against the petitioner and his son, Philip
Tefariki by Coffee Associates, the respondent, and his father, Constantine G. Callas ("C. Callas"). The New Jersey action involves
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breach of fiduciary duty claims that are largely unrelated to the
issues raised by this dismissal motion.'
[1] Oral argument was held on September 21, 1993. At the request
of the Court the parties submitted supplemental memoranda in midOctober. In their briefs and memoranda, the parties relied upon
materials outside of the petition. Because the Court has also utilized
and relied upon these extrinsic materials, the dismissal motion was
converted into a motion for summary judgment. In re Tri-Star Pictures,
Inc. Litig., Del. Supr., No. 123, 1992, Moore, J. (Nov. 24, 1993),
slip op. at 21. For the motion to be granted, there must be no
disputed material fact issues and the respondent must be entitled to
judgment as a matter of law. Nash v. Connell, Del. Ch., 99 A.2d
242 (1953). Because I conclude that the respondent has met that
standard, his summary judgment motion will be granted. Accordingly, it becomes unnecessary to address the respondent's request
for a stay.
I.

The pertinent facts are as follows: Coffee Associates is a Delaware
corporation formed pursuant to an Agreement to Consolidate dated
September 30, 1969. In that transaction three corporations (Adelphia

Coffee and Tea Co., Inc.; Excellent Coffee Co., Inc.; and T & A
Coffee Co., Inc.) were consolidated into Coffee Associates. Those

three corporations together had eight stockholders, who became shareholders of Coffee Associates in the consolidation. App. to Res. Op.
Br., A263-66.
Coffee Associates, whose principal offices are located in New
Jersey, is in the business of buying, roasting, and packaging coffee
beans for sale to restaurants and institutional customers in New
1, 4.
York, New Jersey, Pennsylvania and Connecticut. Petition
Messrs. C. Callas and Tefariki are the Company's president and
secretary, respectively, and also constitute its board of directors.
Petition 5. In mid-1990, Messrs. Tefariki and C. Callas agreed
to bring their sons, Mr. Philip Tefariki and the respondent, Mr.
Callas, into the business. A161.
1. In the New Jersey lawsuit, the complaint was amended on May 11, 1993,
to seek specific performance of the 1969 Stockholders Agreement. On that same
date, the Superior Court of New Jersey ordered that a Special Fiscal Agent be
appointed for the Company. See Coffee Assocs., Inc. v. Tefariki, Superior Court of
New Jersey, Bergen County, Chancery Division, Docket No. C-138-93E (Order).
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On December 1, 1969, three months after the Company was
formed, the original eight stockholders executed a stockholders' agreement (the "1969 Stockholders Agreement") which still governs the
relationship between the Company's current shareholders. A258. By
1988, only four of the original eight stockholders were stockholders
of the Company, specifically, Messrs. Nicholas S. Nicholas ("Nicholas"), Peter G. Callas ("P. Callas"), Tefariki and C. Callas.
Each individual owned 115 shares of the Company's stock. Thereafter, Messrs. Nicholas and P. Callas ceased to be shareholders as
a result of the transactions now described.
In 1988, Nicholas died and his 115 shares of the Company were
inherited by his wife, Katerina Nicholas ("Ms. Nicholas"). Ms.
Nicholas, in turn, sold her shares to the Company pursuant to a
March 5, 1991 stock purchase agreement. Under that agreement,
the Company acquired "all of [Ms. Nicholas'] right, tide and interest
in and to the Stock" in exchange for a cash payment and its promise
to pay the balance of the purchase price in sixty monthly installments.
A24-44, 160. The shares, together with stock powers duly endorsed
in blank, were deposited into escrow to secure the unpaid portion
of the purchase price. A26. To date, the Company has performed
on its promise to pay the monthly installments, and the stock remains
in escrow in accordance with the terms of the escrow agreement.
A45-52.
In a similar arrangement, the Company purchased Mr. P.
Callas' stock on October 24, 1990. A4-22. Like Ms. Nicholas, Mr.
P. Callas assigned all his "right, tite and interest in and to" his
Coffee Associates stock. His 115 shares, along with the stock powers
duly endorsed in blank, were also deposited into escrow as security
for the unpaid portion of the purchase price. A5-6.
On January 20, 1992, Mr. C. Callas transferred his 115 shares
of Coffee Associates stock to a family trust. The trust, in turn, sold
those shares to the respondent pursuant to a January 20, 1992 stock
purchase agreement, under which the respondent was obligated to

make installment payments to the trustee of the family trust through
February, 2007. The purchased shares of stock, together with the
stock powers, were deposited into escrow as security for payment of
the unpaid portion of the purchase price. A192. However, this stock
purchase agreement, unlike those of Mr. P. Callas and Ms. Nicholas,
provided that the respondent is "entitled to exercise all rights of ownership
in the shares of Stock purchased including the right to vote all such
shares purchased. . .

."

A193 (emphasis added). After transferring
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his shares, Mr. C. Callas remained as the president and as a director
of the Company. A158.
Sometime thereafter, the business relationship between the two
families soured, and the respondent filed the New Jersey action. The
petitioner, one day later, filed this Delaware action for discontinuance
and dissolution of the Company pursuant to 8 Del. C. § 273.
II.
Section 273, pursuant to which this action is brought, prescribes
a special procedure for obtaining the judicial dissolution of a joint
venture corporation having only two fifty percent shareholders. 2 The
purpose of the statute is to afford relief where the corporation's two

equal shareholders are deadlocked and cannot agree upon whether
the joint venture should be continued and how the corporation's
assets should be disposed of. In re Data Processing Consultants, Ltd.,
Del. Ch., No. 8907, Allen, C. (Nov. 25, 1987), mem. op. at 3.

2. 8 Del. C. § 273 provides:
(a) If the stockholders of a corporation of this State, having only 2
stockholders each of which own 50% of the stock therein, shall be engaged
in the prosecution of a joint venture and if such stockholders shall be
unable to agree upon the desirability of discontinuing such joint venture
and disposing of the assets used in such venture, either stockholder may
file with the Court of Chancery a petition stating that it desires to discontinue such joint venture and to dispose of the assets used in such
venture in accordance with a plan to be agreed upon by both stockholders
or that, if no such plan shall be agreed upon by both stockholders, the
corporation be dissolved. Such petition shall have attached thereto a copy
of the proposed plan of discontinuance and distribution and a certificate
stating that copies of such petition and plan have been transmitted in
writing to the other stockholder and to the directors and officers of such
corporation. The petition and certificate shall be executed and acknowledged in accordance with § 103 of this title.
(b) Unless both stockholders file with the Court of Chancery (1) within
3 months of the date of the filing of such petition, a certificate similarly
executed and acknowledged stating that they have agreed on such plan,
or a modification thereof, and (2) within I year from the date of the filing
of such petition, a certificate similarly executed and acknowledge stating
that the distribution provided by such plan had been completed, the Court
of Chancery may dissolve such corporation and may by appointment of
I or more trustees or receivers with all the powers and title of a trustee
,or receiver appointed under § 279 of this title, administer and wind up
its affairs. Either or both of the above periods may be extended by
agreement of the stockholders, evidenced by a certificate similarly executed,
acknowledged and filed with the Court of Chancery prior to the expiration
of such period.
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Three requirements must be satisfied to maintain an action under
section 273. The corporation must have (i) two fifty percent stockholders, (ii) who are engaged in the prosecution of a joint venture,
and (iii) who are unable to agree upon whether to discontinue the
business or how to dispose of its assets. 3 The parties dispute whether
the first two of these requirements are satisfied.
The respondent first argues that Coffee Associates has four (not
two) stockholders; namely, Messrs. Tefariki, Callas, P. Callas, and
Ms. Nicholas. This argument rests upon the contention that although
Ms. Nicholas and Mr. P. Callas have sold their shares, they remain
stockholders of the Company because their shares remain issued and
outstanding and subject to being reacquired by them in the event
the Company defaults on its obligation to pay for their stock. Therefore, respondent concludes, these two individuals should be regarded
as shareholders of Coffee Associates for purposes of section 273.
The petitioner responds that the Company's purchase of Ms.
Nicholas' and Mr. P. Callas' shares of stock transformed those shares
into treasury stock that is ipsofacto the sole property of the Company.
Thus, the only rights the escrow arrangement confers upon Ms.
Nicholas and Mr. P. Callas is to grant them security interests in
those shares. Pet. Oct. 13 Memo. at 2.
The respondent further contends that Coffee Associates is not
a "joint venture corporation" as contemplated by section 273, because there is no evidence that the founding shareholders ever agreed
to carry out a joint venture. 4 The petitioner disagrees. He argues
that evidence of such an agreement exists from the fact that (i) the
Company's 1969 Stockholders Agreement contains language that
evidences that the original eight shareholders intended to form and

3. Once those requirements are satisfied, the only other requirements of

5 273 are that the petitioning stockholder file a plan of dissolution with the Court
and transmit the petition and plan to the other stockholder and to the directors
and officers of the corporation. 8 Del. C. § 273(a). Respondent does not claim that
the petitioner has failed to comply with these additional requirements.

4. Respondent also argues, in that connection, that the petition is defective

for failing to allege that the stockholders of the Company are engaged in a joint
venture as required by 8 De. C. § 273. Although the term "joint venture" is not

pled in haec verba in the petition, that pleading seeks relief solely under 5 273, which
is entitled "Dissolution of joint venture corporation having 2 stockholders." That,
in my view, is sufficient to satisfy the applicable notice pleading standard. Ch. Ct.
R. 8. As more fully discussed, inJfra, the problem is not with the pleading, but with
the evidence adduced to support the "joint venture" requirement. That evidence
is found legally insufficient to raise a triable issue of fact as to whether Coffee
Associates is a joint venture corporation. See infra Part IV.
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operate a joint venture, and that (ii) he and Mr. Callas continue

jointly to operate the Company for their mutual benefit.
Thus, the questions raised on this motion are whether Coffee
Associates has two stockholders and whether it is a joint venture
corporation. Stated more precisely, the issues are (1) whether stockholders who contractually assign all their right, title, and interest in
and to their shares to the corporation are stockholders for purposes
of section 273; (2) whether a corporation originally formed with more
than two shareholders, which ultimately ends up with only two
shareholders, satisfies the "two 50% stockholders" requirement of
section 273; and (3) whether language in a shareholders agreement
acknowledging the parties' community of economic interest is evidence of an intent to create a joint venture.
III.
[2] The parties heavily dispute whether the shares (presently in
escrow) that the Company purchased from Ms. Nicholas and Mr.
P. Callas are treasury shares. If they are, then Ms. Nicholas and
Mr. P. Callas are not shareholders of the Company. In support of
their respective positions both sides rely upon In re Public Service
Holding Corp., Del. Supr., 24 A.2d 584, 586 (1942), which defines
"treasury stock" as "stock which has been issued as ful[ly] paid to
stockholders and subsequently acquired by the corporation." Id. See
also Karasik v. Pacific E. Corp., Del. Ch., 180 A. 604, 606 (1935)
("stock when acquired becomes treasury stock which may be sold
by the corporation"); Edelman v. Phillips Petroleum Co., Del. Ch.,
Nos. 7899 & 7972, Walsh, J. (June 3, 1986), slip op. at 8 ("under
settled Delaware law, the acquisition by a corporation of its own
common stock ipso facto renders such shares treasury"). These authorities, and the plain language of the stock purchase agreements,
make it clear that the shares that the company purchased from Ms.
Nicholas and Mr. P. Callas are treasury shares.
Those stock purchase agreements establish beyond dispute that
Mr. P. Callas and Ms. Nicholas are no longer shareholders of the
Company. Rather, they hold only security interests in the escrowed
stock, because they have parted with possession and all incidents of
ownership of their stock. Coffee Associates, therefore, presently has
only two shareholders, Messrs. Tefariki and Callas.
That conclusion, however, is not necessarily dispositive of the
first question, because although Coffee Associates presently has two
fifty percent shareholders, when it was formed it had eight share-
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holders, none of whom had a fifty percent interest. The respondent
argues that for section 273 to apply, the "two 50% stockholders"
requirement must be satisfied both at the time the corporation is
formed and at the time the section 273 petition is filed. The petitioner
disagrees.
No authority has been presented (or located) on the question
whether section 273 may become applicable to a corporation that
originally had more than two stockholders, whose number later fortuitously dwindles down to two fifty percent shareholders. Prior
Delaware decisions construing section 273 involved the situation
where the two fifty percent stockholders had originally formed the
joint venture corporation. See In re Venture Advisors, Inc., Del. Oh.,
No. 9439, Berger, V.C. (Dec. 1, 1988); In reDataProcessingConsultants
Ltd., Del. Oh., No. 8907, Allen, C. (Nov. 25, 1987); In re Cambridge
Fin. Group Ltd., Del. Oh., No. 9279, Hartnett, V.C. (Nov. 9, 1987);
In re Arthur Treacher's Fish & Chips, Del. Ch., No. 5357, Marvel, C.
(Oct. 16, 1980). Coffee Associates, in contrast, was originally formed
by three corporations having a total of eight shareholders. The
petitioner makes no reasoned argument to support the extension of
section 273 to these facts, and the respondent makes no persuasive
argument to the contrary. Thus, it is not clear whether the Legislature
intended for section 273 to apply in these circumstances. However,
the Court need not decide that question, because, for the reasons
next discussed, the petitioner has failed to establish, for summary
judgment purposes, that Coffee Associates is a joint venture corporation.
IV.
[3-5] The respondent's alternative argument is that Coffee Associates is not a joint venture corporation within the meaning of section
273. Although the statute does not define "joint venture corporation," our Supreme Court has defimed a "joint venture" as:
an enterprise undertaken by several persons jointly to carry
out a single business enterprise, not amounting to a partnership, for their mutual benefit, in which they combine
their property, money, effects, skill and knowledge. The
contribution of the parties need not necessarily be the same;
one party may contribute land, another skill and experience,
the third cash. The losses incurred in such a transaction
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are not necessarily monetary losses; they could be an expenditure of time or out of pocket expense, or both.
J. Leo Johnson, Inc. v. Carmer, Del. Supr., 156 A.2d 499, 502 (1959)
(citations omitted). An essential element of a joint venture is an
agreement, express or implied, evidencing the parties' intent to
engage in a business enterprise of that kind. See, e.g., Sheppard v.
Carey, Del. Ch., 254 A.2d 260, 263 (1969);J Leo Johnson, Inc., 156
A.2d at 502 ("While there must be some sort of contractual relationship between the parties, it may be implied or proven by facts
and circumstances showing that such an enterprise was in fact entered
into."). Whether or not a joint venture relationship was intended
is essentially a factual determination. Id.
The petitioner argues that the 1969 Stockholders Agreement
evidences that the original stockholders intended to engage in a joint
venture. Petitioner points to that Agreement's recital that the "stockholders have found it in their interest and to the interest of [Coffee
Associates] to act together concerning the management of the Company." A258. It is argued that because the 1969 Stockholders Agreement continues to govern the relationship between the petitioner and
respondent, it must be deemed to evidence their intent to engage
in business as joint venturers.
[6] I cannot agree that the quoted language in the 1969 Stockholders
Agreement evidences, even primafacie, an intent to engage in a joint
venture in corporate form. A community of economic interest is all

that the subscribers to that Agreement have acknowledged. That,
without more, is not sufficient to create a joint venture. See United
States v. Standard Oil Co. of Cal., 155 F. Supp. 121, 149 (S.D.N.Y.
1957). The 1969 agreement has not been and cannot be differentiated
from the "garden variety" stockholders' agreement. Every closely
held corporation involves to some extent a community of economic
interest. If that fact alone were deemed sufficient evidence of an
intent to create a joint venture corporation, then every closely held
corporation whose shareholders entered into such an agreement would
be a "joint venture corporation" for purposes of section 273. In my
view, the General Assembly intended to require something more for
a corporation to be a "joint venture corporation" within the meaning
of section 273.
[7-8] Finally, the petitioner contends that the fact that he and Mr.
Callas now jointly operate the Company for their mutual benefit is
the additional evidence required to constitute the prima facie evidence
of a joint venture. I cannot agree. That circumstance is descriptive
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of all corporations having a small number of shareholders. As previously stated, a joint venture arises from a voluntary agreement
between two or more parties. Sheppard, 254 A.2d at 263; Pan Am.
Trade &Inv. Corp. v. Commercial Metals Co., Del. Ch., 154 A.2d 151,
154 (1959). The petitioner has presented no evidence that when
Coffee Associates was formed, its shareholders intended to enter into
a joint venture and to operate that venture in corporate form. The
recitals in the Shareholders Agreement, and the fact that the petitioner
and Mr. Callas operate the company for their mutual benefit, constitute prima fade evidence that the parties intended to carry out a
joint venture in corporate form. Cf. In re Arthur Treacher's Fish &
Chips, Del. Ch., No. 5357, Marvel, C. (Oct. 16, 1980), ltr. op. at
5-6, (finding sufficient evidence to support the finding of the existence
of a joint venture agreement). I, therefore, conclude that the "joint
venture corporation" requirement of 8 Del. C. § 273 has not been
satisfied.
For that reason, the respondent's motion for summary judgment
dismissing the petition is granted. IT IS SO ORDERED.

COMMONWEALTH ASSOCIATES v. PROVIDENCE
HEALTH CARE, INC.
No. 13,214
Court of Chancery of the State of Delaware, New Castle
December 7, 1993
A consent solicitation was concluded in which plaintiffs sought
to remove the directors of a second corporation and to replace them
with themselves. Plaintiffs claim that they had authority to consent
and retained the right to vote the 118,500 shares of common stock
that they sold as of the record date of the consent solicitation.
Defendants claim that consent was validly revoked as of the record
date of the consent solicitation and they had been properly granted
an irrevocable proxy.
The court of chancery, per Chancellor Allen, held that the
defendants' revocation was effective and the consent solicitation failed
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to garner support of a sufficient number of shares at the effective
time to take action to replace the board. The court further held: (1)
that defendants acquired all of the plaintiffs' rights, title, and interest
in the shares of stock at issue; (2) that an irrevocable proxy was
properly given to defendants; and (3) that any consent that was
granted for those shares was properly and finally revoked by defendants.
1.

Corporations
0
142
Securities Regulation
0= 49.10

Delivery of written consents to a corporation's secretary is presumed, absent contrary proof, to meet the requirement of section
228(a) that such delivery is to be made to an officer or agent having
custody of the book in which proceedings of meetings of stockholders
are recorded. DEL. CODE ANN. tit. 8, § 228(a) (1992).
2.

Corporations

0-

142, 197, 198(2)

If the seller of stock did not reserve the right to vote the stock
that was sold, explicitly or implicitly, then there was a valid grant
of proxy to buyer.
3.

Corporations

C--

197

The law has long discouraged the sale of votes unconnected to
the sale of stock.
4.

Corporations
C 129, 142, 197
Securities Regulation
C= 49.18

The legally presumed implication in a sale of underlying stock
would be that the seller is contracting to sell and assign all of its
rights, title, and interest in the stock, including its right to grant a
consent or a revocation with respect to a past record date, and that
upon request the seller will, in good faith, take such ministerial steps
as are necessary, e.g., granting proxies, to effectuate that transfer.
Stephen E. Jenkins, Esquire, Richard D. Heins, Esquire, and Christopher S. Sontchi, Esquire, of Ashby & Geddes, Wilmington, Delaware; and Robert W. Forman, of Greenberger & Forman, New
York, New York, of counsel, for plaintiffs.
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Lawrence A. Hamermesh, Esquire, and Seth D. Rigrodsky, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and
Freeborn & Peters, Chicago, Illinois, of counsel, for defendants.
ALLEN,

Chancellor

In this action under Section 225 of the Delaware General Corporation Law, the ultimate question is who are the validly designated
directors of Providence Health Care, Inc., a Delaware corporation.
That question is raised by the conclusion of a consent solicitation
under Section 228 of the General Corporation Law. In that consent
solicitation Commonwealth Associates sought to remove the directors
of Providence from office and to replace them with the four individuals
who are plaintiffs in this action. The critical issue in that connection
is who had authority to consent or revoke consent with respect to
118,500 shares of Providence common stock beneficially owned, as
of the record date of the consent solicitation, by American Heritage
Fund, Inc. It is agreed that if those shares effectively consented to
the removal action at the close of the solicitation then Commonwealth
prevailed, but that it failed if those shares did not effectively consent,
or if consent was validly revoked as of that time.'
I.
The case has been. tried. The facts set forth below constitute
my findings of fact based upon a preponderance of the relevant
admissible evidence.
The critical 118,500 shares are held of record by Cede & Co.,
the nominee for Depository Trust Company ("DTO"). It is undisputed that as of the record date (August 27, 1993) DTC held these
shares for the account of Bank of New York ("BONY") which, in
turn, held them as custodian for National State Bank, now known
as Constellation Bank ("Constellation"). Constellation held the stock
under a custodian arrangement for American Heritage, the beneficial
owner as of the record date.
1. This action follows on another action with respect to this consent solicitation. See Commonwealth Assoc. v. Providence Health Care, Inc., No. 13,135, Allen,

C. (Oct. 22, 1993) (granting preliminary injunction restraining Providence from
treating as validly issued and outstanding a newly issued 20% block of its stock
by a corporation that was 40% owned by Providence).
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On September 15, in the midst of the contested consent solicitation, American Heritage sold a block of 50,000 shares of its
Providence common stock through John Bendall, a broker at Hermitage Capital Corporation. On September 27, American Heritage
sold a second block of Providence shares, this time 68,500 shares,
again through Mr. Bendall. In both instances Mr. Bendall was acting
for the account of Mr. Lawrence Cummings, a major shareholder
and CEO of Providence. These sales left American Heritage with
beneficial ownership of approximately 18,000 shares.
It appears to be agreed that Cede & Co. granted an omnibus
proxy to BoNY to vote all (134,500) shares of Providence registered
in Cede's name and held for the account of BONY. It is undisputed
that on September 29 BoNY granted a written proxy to Lawrence
Cummings "to take action without a stockholder's meeting" and
"with a record date of August 27, 1993." That proxy was stated to
'2
be irrevocable and "limited to 118,500 shares."
On October 25, 1993, Lawrence Cummings delivered a copy
of the BoNY proxy together with a revocation of consent with respect
to 118,500 shares to Amory Cummings, the secretary of Providence
Health Care. On the basis of the purchase, the irrevocable proxy
and the delivery of the revocation, defendants argue that the consent
solicitation failed.
Plaintiffs' account is more complicated and raises a number of
issues I need not decide. In all events, it is premised on the assertion
that when American Heritage sold the 118,500 Providence shares
through Mr. Bendall it, nevertheless, retained the right to vote those
shares as of the August 27 record date. Mr. Heiko Thieme, the
managing officer of American Heritage, asserts that this was a valuable right that he would only have transferred for additional consideration. The contention that any such right was reserved is warmly
contested by Mr. Bendall, who testifies that Mr. Thieme agreed to
Bendall's request for a proxy, and that the circumstances of the sale
and the premium over market that was paid is deeply inconsistent
with Mr. Thieme's account.
In all events, it appears that on October 19, several weeks after
the later of the two sales and towards the end of the sixty day period

2. There is a dispute whether BoNY had earlier granted an omnibus proxy
and if so to whom. No one contends any such proxy was irrevocable. In all events,
no such proxy has been discovered. Given the view I take of the evidence, I need
not attempt to answer the factual question whether any such proxy was ever given
or the legal issues that it might implicate.

19941

UNREPORTED CASES

1179

during which the consent solicitation could go forward (see 8 De. C.
§ 228(c)), William Burke, an officer of Commonwealth, sought from
Mr. Thieme the execution of a consent card for Commonwealth with
respect to all 134,500 shares that were registered in Cede's name
on Commonwealth's books as of the record date. Mr. Thieme, on
advice of his counsel, got Commonwealth to indemnify him for costs
and liabilities that might arise from that act and, being offered such
indemnification, signed the consent. An additional consent was signed
on October 26 in an effort, I surmise, to react to the delivery of
3
Mr. Cummings' revocation and irrevocable proxy.
II.

[1] For the reasons that follow I conclude that Mr. Cummings'
revocation was effective and that, therefore, the consent solicitation
failed to garner the support at the effective time of a sufficient number
of shares to take action to replace the board. First, I reject the
contention that timely delivery to the corporation's secretary does
not satisfy the requirements of Section 228(a) for delivery. 4 Absent
proof to the ontrary, it is to be assumed that the secretary is "an
officer or agent ...

having custody of the book in which proceedings

of meetings of stockholders are recorded." Moreover, while technical
matters of procedure serve useful purposes and demand our respect,
the court should hesitate to deploy ambiguity in the record against
the effective exercise of voting rights.
The more basic challenge that plaintiffs make upon Mr. Cummings' revocation is that he purchased no right to vote the stock
with respect to the consent solicitation with its August 27 record
date. This argument itself is a premise for a further argument: that
the BoNY irrevocable proxy to Mr. Cummings was fraudulently
induced because BoNY was told that Mr. Cummings had purchased
the stock and had a right to the proxy for the past record date. American
Heritage (via Mr. Thieme), claiming that such a statement was
untrue, asserts that it was entitled to a BoNY proxy with respect to
the August 27 record date, and that the BoNY irrevocable proxy
3. For the reasons discussed below, I have concluded that neither of these
consents had any legal effect.
4. That section provides, in part, that consents in writing "shall be delivered
to the corporation by delivery to its registered office in this State, its principal place

of business or an officer or agent of the corporation having custody of the book in
which proceedings of meetings of stockholders are recorded." 8 Del. C. § 228(a).
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that was granted to Cummings should be regarded as ineffective in
this proceeding.
[2] Plaintiffs concede that if it is concluded that Mr. Thieme did
not reserve the right to vote the stock that was sold, explicitly or
implicitly, then there was no fraud in the procurement of the irrevocable proxy from BONY. Since I do indeed conclude that Mr.
Thieme did not reserve any such right, explicitly or implicitly, in
the sale of 118,500 shares of Providence stock through Mr. Bendall,
I conclude there was no deception in inducing BoNY to grant a
valid proxy.
III.

[3] The facts of this case raise an interesting question. Should the
corporate law recognize a right to vote stock, with respect to a past
but still relevant record date, once one has fully transferred all other
incidents of ownership of the stock in question? To do so would give
rise to the possibility of mischief of the same type as would be
presented by the sale of votes unconnected to shares. The law has
long discouraged the sale of votes unconnected to the sale of stock.
See Robert C. Clark, Corporate Law § 9.5 (1985); David A. Drexler
et al., Delaware Corporation Law and Practice § 26-08 (1993). In part
this may be because such sales misalign the interests of voters and
the interests of the residual corporate risk bearers. See Frank H.
Easterbrook & Daniel R. Fischel, The Economic Structure of Corporate
Law 74-75 (1991). The misalignment is extreme in a case in which
a post-record date sale of stock occurs. Assuming a closed sale with
respect to the stock sold, the record date owner no longer has any
economic interest in the corporation as a shareholder.' What is such
a person to do with this vote in a world that makes the frank sale
of it illicit?

6

5. I put aside cases in which the seller has not been paid and retains a
security interest which would support the granting of an irrevocable proxy.
6. See Chew v. Inverness Management Corp., Del. Oh., 352 A.2d 426, 430 (1976)
(invalidating irrevocable consents obtained through acquisition of options to purchase
shares); Hall v. John S. Isaacs & Sons Farms, Del. Oh., 146 A.2d 602, 613 (1958)
("Shareholder votes may not be purchased for any consideration personal to the
stockholder .... "); Macht v. Merchants Mortgage & Credit Co., Del. Ch., 191 A.
19, 22 (1937) ("To allow voting rights that are bought to be exercised is against
public policy, and would be a fraud of the other stockholders."); but see Schreiber
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The right to vote is fundamentally different from the right to
collect dividends as of a record date. A dividend, of course, is cash
or property, and the right to receive it is not tied up with the
prospective operation of the corporation. A vote, on the other hand,
is a mechanism designed to decide questions of governance bearing
on the future of the firm. Sales of stock after the record date are not
legally analogous to sales of stock ex dividend.
[4] These considerations lead me to doubt whether, in a post recorddate sale of corporate stock, a negotiated provision in which a
beneficial owner/seller specifically retained the "dangling" right to
vote as of the record date, would be a legal, valid, and enforceable
provision, unless the seller maintained an interest sufficient to support

the granting of an irrevocable proxy with respect to the shares. 7 But
I need not express a final opinion on that subject because I conclude
that Mr. Thieme did not attempt to include such a provision in this
sale and that a reasonable negotiator in the circumstances of Mr.
Bendall would have understood the terms of the sale to include the
transfer of all of American Heritage's rights, title, and interest in
the shares. 8 That is, I accept as truthful the testimony of Mr. Bendall
and reject the testimony of Mr. Thieme. It is almost incredible in
the circumstances of these purchases, in the heat of a consent solicitation battle, that Mr. Bendall would have purchased the stock
without his vendor agreeing to cooperate in the exercise of the voting
rights that supplied the entire reason for the purchase. At most one
might suppose that nothing about the matter was said, Mr. Bendall
assuming he acquired all of American Heritage's rights and Mr.
Thieme not caring or thinking about the point at the time. But even
if that were the case, I think the legally presumed implication, in a
sale of the underlying stock, would be that the seller is contracting
to sell and assign all of its rights, title, and interest in the stock,
including its right to grant a consent or a revocation with respect
v. Carney, Del. Oh., 447 A.2d 17, 22-26 (1982) (noting that vote-buying is not void
per se, but rather, "[b]ecause vote-buying is so easily susceptible of abuse it must
be viewed as a voidable transaction subject to a test for intrinsic fairness").
7. Of course in the huge majority of cases, the laws of beneficial voting
power with respect to trades after the record date is not a problem. Absent the

rarity of a proxy contest, as a practical matter, it does not matter very much
whether the buyer or the seller directs the voting of the stock.
8. Leeds v. FirstAllied Conn. Corp., Del. Oh., 521 A.2d 1095 (1986) (objective
legal test for the creation of contractual obligation); Eustae Mining Co. v. Beer,
Sond'eimer & Co., 239 F. 976, 984 (S.D.N.Y. 1917); (objective theory of contracts).
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to a past record date, and that upon request the seller will, in good
faith, take such ministerial steps as are necessary (e.g., granting
proxies) to effectuate that transfer. In re Giant Portland Cement Co.,
Del. Ch., 21 A.2d 697, 701-02 (1941); In re Canal Construction Co.,
Del. Ch., 182 A. 545, 548 (1938). See Richard Maidman, Voting
Rights of After-Record-Date Shareholders: A Skeleton in a Wall Street Closet,
71 Yale L.J. 1205 (1962) (contending that after record-date shareholders may compel issuance of proxy to vote shares). The bench
ruling that plaintiffs cite Sharon Steel Corp. v. Depository Trust Co.,
N.Y. Supr., Fraiman, J. (Mar. 22, 1979), is not to my mind persuasive. See Flagg-Utica Corp. v. Baselice, N.Y. Supr., 178 N.Y.S.2d
860, 866-67 (1958).
This holding, of course, does not purport to recognize any
obligation on the part of the corporation to recognize the rights of
a post-record date acquiror who has for some reason failed to obtain
a proxy to which it may be entitled. See Giant Portland Cement Co.,
21 A.2d at 701; Williams v. Sterling Oil Co. of Okla., Inc., Del. Supr.,
273 A.2d 264 (1971). That is another question.
In all events, I conclude that Mr. Cummings acquired all of
American Heritage's rights, title, and interest in 118,500 shares of
Providence stock, that BoNY was not deceived in granting him an
irrevocable proxy for the shares (as it properly did) and that any
consent that had been granted for those shares was properly and
finally revoked by Mr. Cummings.
The complaint will, therefore, be dismissed with prejudice. Defendant may submit a form of order on notice.

EMERALD PARTNERS v. BERLIN
Court of Chancery of the State of Delaware, New Castle
No. 9700
December 23, 1993
Plaintiff, a minority stockholder of defendant corporation, alleged
that all of the individual defendants, except one, were directors of
the said defendant corporation at the time of the challenged transactions. Plaintiff's complaint also claimed that a director and former
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defendant diverted assets of the corporation and merged the corporation, resulting in benefit solely to this director. It was further
alleged that the defendants also invested funds in the stock market
in a grossly negligent and wildly speculative manner. Finally, plaintiff
questioned the failure of the directors to affect a timely withdrawal
of the defendant corporation's interest in a partnership.
At issue in defendants' motion for partial judgment on the
pleadings were two counts of the plaintiffs complaint. Count I alleged
that the failure to withdraw from the partnership and the negligent
investing in the stock market constituted a breach of fiduciary duty.
Count III of the complaint challenged one particular director's personal use of the corporate assets and the failure of the other directors
to stop such action, alleging corporate waste. The plaintiff failed to
make pre-suit demands regarding the accusations in either count.
The court of chancery, per Vice-Chancellor Hartnett, granted
defendant's motion, based on its claim that the plaintiff did not
make a pre-suit demand before filing the stockholder derivative claims,
as to Count I. However, the Vice-Chancellor denied the motion as
to Count III ruling that the failure to make a pre-suit demand was
excusable under the circumstances.
1. Pleading
0 343, 350(7), 350(8)
Pretrial Procedure
0= 687
Generally, for the purpose of deciding a motion for judgment
on the pleadings, this court must accept the non-movant's well
pleaded factual allegations as.being true and must afford the nonmovant the benefit of any reasonable inferences that may be drawn
from those allegations.
2.

Corporations

C=, 320(8)

Chancery Rule 23.1 imposes a more strict standard of pleading
requiring a plaintiff to make a pre-suit demand for relief upon the
directors of the corporation or to allege with particularity in the
complaint sufficient facts which, if true, would show the futility of
a pre-suit demand. DEL. CH. CT. R. 23.1.
3.

Corporations

C

320(8), 320(4)

A pre-suit demand will only be excused if the plaintiff has pled
particularized facts which, if true, create a reasonable doubt that the
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corporate action approved by the board of directors is entitled to
the protections of the business judgment rule.
4.

Corporations

0= 206(4), 211(5)

In determining the futility of a pre-suit demand, the court first
must determine whether the particularized facts alleged create a
reasonable doubt that the directors were disinterested and independent. If so, demand is excused; if not, the court must determine
whether the particularized facts alleged create a reasonable doubt
that the challenged transaction was otherwise the product of a valid
exercise of business judgment.
5.

Corporations

C

211(5)

Mere allegations of participation in the approval of a challenged
transaction are insufficient to excuse pre-suit demand.

6.

Corporations

C

310(2), 320(11)

Mere conclusory allegations of reckless and grossly negligent
speculation are insufficient to overcome the strong presumption of

propriety afforded by the business judgment rule.
7.

Corporations

0

312(1)

The test for finding a waste of corporate assets is whether the
consideration received by the corporation was so inadequate that no
person of ordinary sound business judgment would deem it worth
that which the corporation paid.
8.

Corporations

0

325

Although section 102(b)(7) protects directors from personal liability arising out of a breach of the duty of care, actions constituting
a breach of the duty of loyalty, bad faith, or intentional or knowing
misconduct remain unprotected. DEL. CODE ANN. tit. 8, § 102(b)(7)
(1992).
Gregory V. Varallo, Esquire, and Daniel A. Dreisbach, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for plaintiff.
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Edward M. McNally, Esquire, Lewis H. Lazarus, Esquire, Bruce
C. Doeg, Esquire, and Joseph C. Schoell, Esquire, of Morris, James,
Hitchens & Williams, Wilmington, Delaware, for individual defendants.
Vernon R. Proctor, Esquire, of Bayard, Handelman & Murdoch,
Wilmington, Delaware, for the corporate defendant.
HARTNETT,

Vice-Chancellor

Despite that this case was filed in 1988, there is presently before
the Court defendants' Motion for Partial Judgment on the Pleadings
as to the stockholder derivative claims asserted in plaintiff's Third
Amended Class Action and Derivative Complaint (Counts I and
III). Defendants' motion is based on their claim that plaintiff did
not make a pre-suit demand before filing the stockholder derivative
claims. Because a pre-suit demand cannot be excused as to Count
I but must be excused as to Count III, the defendants' motion must
be granted as to Count I and denied as to Count III.
I
It is not disputed that plaintiff was a stockholder of defendant
May Petroleum, Inc. (May Petroleum) just prior to August of 1988
when thirteen corporations owned by Craig Hall (the Hall corporations) were merged into May Petroleum. The surviving corporation
then became known as defendant Hall Financial Group, Inc. (Hall
Group).
The Complaint alleges that the individual defendants (including
Craig Hall, a former defendant), but excepting Ronald J. Krause,
were directors of May Petroleum at the time of the transactions
challenged in Count I of the Complaint.' The Complaint also alleges
that the individual defendants and Craig Hall, but excepting Theodore Strauss, were directors of Hall Group at the time of the transactions challenged in Count III. Craig Hall originally was named
as a defendant in this action. On January 21, 1993, a stipulated
order of dismissal was entered as to him.
1. On December 13, 1993, Ronald J. Krause was dismissed as a defendant
by stipulation.
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The Complaint alleges that Craig Hall controlled May Petroleum
at the end of 1986 because he owned directly and indirectly 52.4%
of its outstanding stock. He then allegedly embarked upon a scheme
to divert the assets of May Petroleum to the Hall corporations.
It is alleged that in 1987, in furtherance of this alleged scheme,
Craig Hall negotiated the sale of substantially all of May Petroleum's
oil and gas assets to Quinoco Petroleum, Inc. for $41 million. It is
further alleged that Craig Hall and May Petroleum's directors falsely
represented to the stockholders of May Petroleum that the purpose
of the Quinoco transaction was to obtain cash to be used by May
Petroleum to acquire new assets and businesses. Instead of acquiring
new businesses with the proceeds, Craig Hall, with the approval of
the directors of May Petroleum, invested the proceeds in the stock
market in an allegedly grossly negligent and wildly speculative manner, resulting in losses of more than $10 million. These losses occurred
at the time of the 1987 severe stock market decline.
The Complaint also challenges the transaction in which May
Petroleum invested $8.8 million in HSSM#7, a limited partnership
that had the alleged purpose of providing funding to Paul Bilzerian,
an alleged corporate takeover raider. Hall Capital Corporation, a
corporation wholly owned by Craig Hall, was the general partner
of HSSM#7 and May Petroleum was a limited partner. The Complaint alleges that Craig Hall, in March of 1988, improperly failed
to have HSSM#7 exercise a right to withdraw an investment in
Suncoast Partners Ltd., the entity in which HSSM#7 had invested
the funds.
The Complaint further asserts that Craig Hall was the chief
beneficiary of the merger between May Petroleum and the Hall
corporations. As a result of this merger, Mr. Hall allegedly received
direct and indirect ownership of 74% of the outstanding common
stock of May Petroleum, his corporations received an influx of cash
and other assets, the Hall corporations were relieved of approximately
$18.5 million in long-term debt, and Mr. Hall was repaid a loan
of approximately $2 million he had made to the Hall corporations.
Count I of the Complaint alleges that the "reckless and grossly
negligent stock market speculation" engaged in by the individual
defendants and the failure of Craig Hall and the other directors to
cause HSSM#7 to timely withdraw its interest in Suncoast Partners
Ltd. constituted a breach of the fiduciary duty owed by Craig Hall
and his fellow directors to May.
Plaintiff did not make a pre-suit demand upon the directors of
May Petroleum as to Count I. In an effort to excuse the demand,
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plaintiff alleges that a demand would have been futile because "in
January 1986, Craig Hall and his designees assumed control of the
board of directors of May" and "the Merger was consummated
among entities which are currently ... controlled by Craig Hall."
As will be seen, this is inadequate and the failure to have made a
pre-suit demand as to Count I cannot be excused.
Count III of the Complaint challenges Craig Hall's alleged
personal use of the assets of Hall Group. In particular, it is alleged
that the Hall Group pledged specific assets to secure Craig Hall's
personal bank loans amounting to $8.2 million without receiving any
consideration in return. This pledge of assets, termed "corporate
waste" by plaintiff, allegedly was knowingly approved by the individual directors of Hall Group.
Plaintiff also did not make a pre-suit demand upon the directors
of Hall Group as to Count III. The grounds asserted for demand
futility include the same grounds asserted for demand futility in
Count I and the additional ground of corporate waste. As will be
seen, the necessity for a pre-suit demand as to Count III must be
excused.
II
[1] Generally, for the purpose of deciding a motion for judgment
on the pleadings, this Court must accept the non-movant's well
pleaded factual allegations as being true and must afford the nonmovant the benefit of any reasonable inferences that may be drawn
from those allegations. Speiser v. Baker, Del. Ch., 525 A.2d 1001
(1987), appeal rejused, 525 A.2d 582 (1987); WRIGHT & MILLER,
FEDERAL PRACTICE & PROCEDURE: Civil 2d §1368 (1990).
A motion for judgment on the pleadings, like a motion to dismiss,
should not be granted unless it appears to a reasonable certainty
"that under any set of facts which could be proven to support the
claim, plaintiffs would not be entitled to relief ...

conclusions,

however, will not be accepted as true without specific allegations of
fact to support them." In re Tri-Star Pictures, Inc. Litig., Del. Supr.,
No. 123, 1992, Moore, J. (Nov. 24, 1993).
[2] Chancery Rule 23.1, however, imposes a more strict standard
of pleading upon a plaintiff who desires to file a stockholder derivative
suit. It requires a plaintiff to make a pre-suit demand for relief upon
the directors of the corporation or to allege with particularity in the
Complaint sufficient facts which, if true, would show the futility of
a pre-suit demand.
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The demand requirement of Rule 23.1 reflects the principle of
Delaware corporate law that the directors of a corporation are responsible for managing the business and affairs of the corporation.
8 Del.C. §141(a); Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984).
Compliance with the pre-suit demand requirement of Rule 23.1 is
more than a procedural matter-it is a matter of substantive right.
Haber v. Bell, Del. Ch., 465 A.2d 353, 357 (1983); Andreae v. Andreae,
Del. Ch., No. 11,905, Hartnett, V.C., slip op. at 9 (Mar. 3, 1992,
revised Mar. 5, 1992).
[3] The issue of whether the failure to make a pre-suit demand
may be excused as being futile must be determined from the particularized allegations of the Complaint. Aronson, 473 A.2d at 808.
Demand will only be excused if the plaintiff has pled particularized
facts which, if true, create a reasonable doubt that the corporate
action approved by the board of directors is entitled to the protections
of the business judgment rule. Id.; Levine v. Smith, Del. Supr., 591
A.2d 194, 211 (1991). The business judgment rule is a presumption
that "in making a business decision the directors of a corporation
acted on an informed basis, in good faith, and in the honest belief
that the action taken was in the best interests of the company."
Aronson, 473 A.2d at 812. The business judgment rule serves to
protect decisions of directors in the absence of an abuse of discretion.
Id.
[4] The Court of Chancery, in determining the futility of a presuit demand, engages in a two-step analysis. First, the Court must
determine whether the particularized facts alleged create a reasonable
doubt that the directors were disinterested and independent. If so,
demand is excused. If the first prong of the Aronson test is not met,
the Court must determine whether the particularized facts alleged
create a reasonable doubt that the challenged transaction was otherwise the product of a valid exercise of business judgment. If so,
demand is excused. Id. at 814; Levine, 591 A.2d at 205.
III
Count I of the Complaint alleges that "the reckless and grossly
negligent speculation" in the stock market which defendants allegedly
engaged in during August, September and October of 1987 constituted a breach of the defendants' fiduciary duties. Additionally, the
Complaint labels the failure of Craig Hall and the other directors
to have caused HSSM#7 to exercise an alleged right to withdraw
its interest in Suncoast Partners Ltd. in March of 1988 as a breach
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of the fiduciary duty owed "by Hall and his fellow directors to May,
in that it was selfishly motivated to advance Hall's interest in turning
over May's assets to the Hall Corporations."
Plaintiff did not make a pre-suit demand on the directors of
Hall Group as to Count I of the Complaint and it asserts that
demand would have been futile because (1) Hall and his designees
controlled the board of directors of May Petroleum at the time of
the challenged transactions and (2) the merger, ultimately resulting
in the formation of Hall Group, was "consummated among entities
which are currently controlled by Craig Hall."
IV
As noted above, the first step in the pre-suit demand futility
analysis is to determine whether the particularized facts alleged create
a reasonable doubt that the directors were disinterested and independent.
It is not sufficient, however, to simply allege domination and
control of the directors by another person. Aronson, 473 A.2d at 816;
Heineman v. Datapoint Corp., Del. Supr., 611 A.2d 950, 955 (1992).
Rather, the plaintiff must allege particularized facts "manifesting a
direction of corporate conduct in such a way as to comport with the
interests of the corporation (or persons) doing the controlling." Aronson, 473 A.2d at 816 (quoting Kaplan v. Centex Corp., Del. Ch., 284
A.2d 119, 123 (1971)). The proper focus is the care, skill, and
diligence used by the directors in making the challenged decision
rather than upon the way in which the directors obtained their seats
in the boardroom. Id.
In the present case, plaintiff has not alleged particularized facts
that create a reasonable doubt that the individual directors were
disinterested and independent in making the decisions challenged in
Count I of the Complaint. No allegations have been made to show
how Craig Hall dominated and controlled the rest of the directors.
The Complaint also does not allege that the directors failed to exercise
the requisite skill and diligence in making an informed decision. Nor
does the Complaint allege that the individual defendants benefitted
from the challenged transactions in any way.
The Complaint also does not allege how the individual defendants could be liable for the alleged failure of HSSM#7 to withdraw
its investment in Suncoast Partners Ltd. Even assuming, arguendo,
that the failure to timely withdraw the funds is actionable, the
Complaint does not allege facts sufficient to show that it was within
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the power of the individual defendants to accomplish the withdrawal.
Nor does the Complaint challenge the initial investment in HSSM#7.
The Complaint merely challenges the failure of HSSM#7 to timely
withdraw funds from Suncoast Partners Ltd., a failure that the
individual defendants appear to have had no control over.
Plaintiff argues that the directors' consistent course of conduct
in approving corporate actions desired by Craig Hall is sufficient to
excuse a pre-suit demand. Plaintiff cites the board's approval of an
alleged false and misleading Quinoco Proxy Statement, the "reckless
investment" of the Quinoco proceeds in the stock market, the board's
approval of a "false and misleading Proxy Statement" relating to
the merger, and the board's approval of the pledge of corporate
assets to secure Craig Hall's personal loans. Plaintiff claims that the
totality of the circumstances show that the directors were guilty of
a breach of fiduciary duty.
[5] It is well-settled that mere allegations of participation in the
approval of a challenged transaction are insufficient to excuse a presuit demand. Stein v. Orloff, Del. Ch., No. 7276, Hartnett, V.C.
(May 30, 1985) (citing Aronson, 473 A.2d at 816). The Complaint,
therefore, does not allege particularized facts sufficient to demonstrate
that the individual directors breached their fiduciary duties in approving the transactions challenged in Count I.
The Complaint also fails to allege particularized facts sufficient
to create a reasonable doubt that the directors were disinterested and
independent as to the transactions challenged in Count I of the
Complaint. Thus, Count I must be dismissed if plaintiff cannot
satisfy the second prong of the Aronson test.
V
The second prong of the Aronson test requires that a Complaint
allege particularized facts sufficient to create a reasonable doubt that
the challenged transactions were otherwise the product of a valid
exercise of business judgment. As noted, the business judgment rule
presumes that the directors acted "on an informed basis, in good
faith and in the honest belief that the action taken was in the best
interests of the Company." Andreae, No. 11,905, slip op. at 10
(quoting Aronson, 473 A.2d at 812).
[6] The Complaint, however, does not allege any particularized
facts which, if true, would show that the directors failed to exercise
due care in approving the unsuccessful investments in the stock
market. Corporate investments in the stock market are natural and
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acceptable, but not all of them prove profitable. The mere decline

of investments is not a sufficient fact to overcome the presumption
of propriety of the business judgment rule. Many other investors
lost significant amounts of money in the sudden stock market decline

of 1987. Absent particularized allegations which, if true, would show
that the directors of May Petroleum acted in an uninformed and
grossly negligent manner, their decision to invest corporate funds in
the stock market is protected from judicial scrutiny by the business
judgment rule. Mere conclusory allegations of "reckless and grossly
negligent speculation" are insufficient to overcome the strong presumption of propriety afforded by the business judgment rule. See
id., slip op. at 17; Tabas v. Crosby, Del. Oh., No. 6619, Hartnett,
V.0. (June 24, 1982).
As noted above, the Complaint does not even allege that the

individual defendants had the power to timely withdraw the funds
from Suncoast Partners Ltd. May Petroleum invested $8.8 million
in HSSM#7, a limited partnership. The general partner of HSSM#7
was Hall Capital Corporation, a corporation wholly owned by Hall.
May Petroleum was only a limited partner in HSSM#7. HSSM#7
used the funds to invest in Suncoast Partners Ltd. The Complaint
does not allege any facts that show what power the directors of May
Petroleum had, if any, to direct HSSM#7 to withdraw its investment
in Suncoast Partners Ltd. in March of 1988. Without such an
allegation, no reasonable inference can be drawn that the business
judgment rule does not preclude further judicial scrutiny of the acts
of the directors of May Petroleum as to the challenged investment.
Because the plaintiff has failed to allege particularized facts
sufficient to excuse a pre-suit demand as it relates to Count I of the
Complaint, it must be dismissed.
VI
Count III of the Complaint alleges that the individual defendants
knowingly permitted Craig Hall to use corporate assets for his own
personal use after consummation of the merger. In particular, the
Complaint alleges that the Hall Group pledged assets to secure Craig
Hall's personal bank loans in the amount of $8.2 million while
receiving little or no consideration in return. The Complaint asserts
that the only potential consideration flowing from Craig Hall to the
Hall Group was the promise of Mr. Hall to indemnify Hall Group
in the event of a foreclosure on the pledged corporate assets.

1192

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

Plaintiff also did not make a pre-suit' demand upon the directors
of Hall Group as to Count III of the Complaint. Plaintiff alleges
that a demand would have been futile because: (1) Craig Hall and
his designees assumed control of the board of directors of May
Petroleum (now the Hall Group) in January 1986 and the "merger
was consummated among entities that are currently controlled by
Craig Hall"; and (2) the challenged transaction constitutes corporate
waste.
As seen from the discussion relating to Count I, a conclusory
allegation of domination and control, without particularized facts
alleged in support of the claim, is insufficient to excuse a pre-suit
demand. Likewise, the mere allegation of participation in the approval
of a challenged transaction is insufficient to excuse a pre-suit demand.
Plaintiff has failed to allege particularized facts demonstrating that
the individual defendants were interested in the challenged transactions or that they were acting at the direction of a dominating
person or entity.
VII
[7] Plaintiff has, however, also alleged, in Count III of the Complaint, a claim of corporate waste. "The test for finding a waste of
corporate assets is whether the consideration received by the corporation was so inadequate that no person of ordinary sound business
judgment would deem it worth that which the corporation paid."
Stein, No. 7276, slip op. at 14 (citing Saxe v. Brady, Del. Ch., 184
A.2d 602 (1962)). A transfer of assets for no consideration constitutes
a gift or waste of corporate assets. Michelson v. Duncan, Del. Supr.,
407 A.2d 211, 217 (1979).
Plaintiff relies on the auditor's notes to the 1989 Hall Group
annual report as evidence that no consideration flowed from Craig
Hall to the Hall Group in return for the pledge of corporate assets.
The notes disclose the pledge of assets but do not state what consideration was given in return by Craig Hall. Plaintiff relies upon
this apparent omission as the basis for its allegation that no consideration was given.
Defendants respond by arguing that the Complaint does not
allege that the auditor's notes state that no consideration was paid
by Hall. Rather, they point out that the Complaint merely alleges
that no consideration was mentioned in the notes. Further, defendants
argue that the Complaint's allegation that the defendant directors
"knowingly acquiesced in Hall's wasteful self-dealing" is merely
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conclusory and unsubstantiated by any specific allegations of fact.
In addressing a motion for judgment on the pleadings, this
Court must accept as true the non-movant's well-pleaded factual
allegations and must grant the non-movant the benefit of any reasonable inferences that may fairly be drawn from those allegations.
In re Tri-Star Pictures, Inc. Litig., Del. Supr., No. 123, 1992, Moore,
J. (Nov. 24, 1993) (citing Haber v. Bell, Del. Ch., 465 A.2d 353,
357 (1983)); WRIGHT & MILLER, Federal Practice& Procedure: Civil
2d §1368 (1990). Plaintiff's factual allegation that no consideration
passed from Mr. Hall to the Hall Group in return for the pledge
of corporate assets must, therefore, be accepted as true for purposes
of this motion.
Plaintiffs allegation as to the waste of corporate assets is, therefore, sufficient to create a reasonable doubt that the transaction was
the result of a valid exercise of business judgment. A reasonable
inference may be fairly drawn from the Complaint that the directors
knowingly approved a pledge of corporate assets to secure the personal
loans of Craig Hall without receiving any consideration in return.
Thus, pre-suit demand relating to Count III must be excused and
defendants' motion as it relates to Count III must be denied unless
there is some other ground for dismissal of this claim.
VIII
The certificates of incorporation of May Petroleum and Hall
Group each contained a provision limiting the liability of directors
for certain breaches of fiduciary duty. The provisions are authorized
by 8 Del.C. §102(b)(7). Defendants argue that these provisions in
the certificates of incorporation protect them from liability arising
out of the challenged transactions and, therefore, there is no basis
to excuse the failure to have made a pre-suit demand. They assert:
just as the protection of the business judgment rule ensures
that directors will be dispassionate in reviewing the merits
of a stockholder's demand, the protection afforded by the
§102(b)(7) provision allows the directors to be similarly
dispassionate. Accordingly, where the § 102(b)(7) provision
would protect the Individual Defendants from liability for
the transactions complained of in this case, demand is not
excused.
Defendants' Opening Brief at 16.
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In effect, defendants attempt to add a third prong to the Aronson
test by arguing that a failure to have a pre-suit demand on the
directors is not excused because the certificates of incorporation
provisions adopted pursuant to 8 Del. C. §102(b)(7) absolutely protects
the directors from liability arising out of the challenged transactions.
8 Del.C. 5102(b)(7) permits:
(7) A provision eliminating or limiting the personal
liability of a director to the corporation or its stockholders
for monetary damages for breach of fiduciary duty as a
director, provided that such provision shall not eliminate
or limit the liability of a director: (i) For any breach of
the director's duty of loyalty to the corporation or its stockholders; (ii) for acts or omissions not in good faith or which

involve intentional misconduct or a knowing violation of
law; (iii) under 5 174 of this title; or (iv) for any transaction
from which the director derived an improper personal benefit. No such provision shall eliminate or limit the liability
of a director for any act or omission occurring prior to the
date when such provision becomes effective. All references
in this paragraph to a director shall also be deemed to refer
to a member of the governing body of a corporation which
is not authorized to issue capital stock.
The defendants, therefore, claim that the Complaint does not
allege facts sufficient to rebut the presumption that the director would
have been disinterested in responding to a pre-suit demand because
they would not have faced any personal liability arising out of the
challenged transactions since 8 Del. C. §102(b)(7) protects them from
personal liability. In such a case, defendants argue, a pre-suit demand
cannot be excused. Defendants have not cited any persuasive authority in support of their argument that demand cannot be excused
because 8 Dd.C. §102(b)(7) protects the directors from personal
liability. In any case, however, this argument is not relevant as to
Count III.
[8] Although 8 DeLC. §102(b)(7) protects directors from personal
liability arising out of a breach of the duty of care, actions constituting
a breach of the duty of loyalty, bad faith, or intentional or knowing
misconduct remain unprotected.
Count III sufficiently alleges a claim that, if true, would impose
personal liability upon the directors regardless of 8 Del. C. 102(b)(7).
If the defendant-directors knowingly approved a transaction in which
the corporation received no consideration in return for the pledge of
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valuable corporate assets to secure the personal loans of its chief
executive officer, 8 Del.C. §102(b)(7) would not protect them from
personal liability because they would have acted in bad faith. Defendants, therefore, cannot claim that they would have been dispassionate when considering a pre-suit demand based on such
allegations of waste. Pre-suit demand, therefore, must be excused as
to Count III.
IX
In summary, as to Count I of the Complaint, because it fails
to allege particularized facts sufficient to create a reasonable doubt
that the directors were disinterested and independent or that the
challenged transactions were otherwise the product of a valid exercise
of business judgment, pre-suit demand is not excused as to Count
I and it must be dismissed. Because the allegations of corporate
waste are sufficient to excuse a pre-suit demand as to Count III,
defendants' motion for judgment on the pleadings as it relates to
that Count must be denied.
IT IS SO ORDERED.

EMERALD PARTNERS v. BERLIN
No. 9700
Court of Chancey of the State of Delaware, New Castle
February 4, 1994
Plaintiff seeks an award of interim attorneys' fees based on the
contention that as a result of its efforts in litigation, a common fund
has been created because of the increase in the tender offer. Alternatively, plaintiff contends that interim fees should be awarded because a benefit to the corporation or its stockholders was created by
the increase in the price offered per share for the outstanding stock
of the corporation.
The court of chancery, per Vice-Chancellor Hartnett, denied
plaintiff's motion for interim fees for the following reasons: (1) the
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court could not order a non-party to pay attorneys' fees, and (2)
there was no causal connection between the claims asserted in the
complaint and the decision to make the pending tender offer.
1. Costs

0

194.10, 194.12

Interim attorneys' fees are not favored.
2.

Costs

C

102

Delaware follows the American rule that the prevailing party in
a suit is ordinarily responsible for payment of his own legal fees
absent statutory authority or a contractual agreement to the contrary.
3.

Attorney and Client
C
Corporations
0 214

155

An exception to the American rule may apply in the context
of corporate litigation when a court, in its discretion, may order the
payment of counsel fees and related expenses to a plaintiff whose
efforts result in the creation of a common fund or a corporate benefit
inuring to the benefit of the corporation or its shareholders.
4.

Corporations

C

214

A corporate benefit may be a.quantifiable monetary benefit or
an unquantifiable benefit; therefore, changes in corporate policy or
a heightened level of corporate disclosure may justify an award of
attorneys' fees.
5.

Corporations

0

214

A party may obtain an award of attorneys' fees under the
exception to the American rule only if: (1) the action was meritorious
when filed, (2) a benefit is produced in favor of the corporation or
the shareholders, and (3) there is a casual connection between the
litigation and the claimed benefit.
6.

Judgment

0=

243

The court has no power to enter an order against a non-party
for interim fees.
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C=. 214

For there to be a basis for an award of attorneys' fees based
on the conferring of a corporate benefit, there must be a causal
connection between a lawsuit and the action that confers a claimed

benefit.
8.

Corporations

0

214

A party that takes action that cures the wrong alleged in a suit,
after a suit is filed, should bear the burden of demonstrating that
the lawsuit did not in any way cause their action.
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, Daniel
A. Dreisbach, Esquire, and Lisa A. Schmidt, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware, for plaintiff.
Edward M. McNally, Esquire, Lewis H. Lazarus, Esquire, and
Joseph C. Schoell, Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware, for individual defendants.
Vernon R. Proctor, Esquire, of Bayard, Handelman & Murdoch,
P.A., Wilmington, Delaware, for the corporate defendant.
HARTNETT,

Vice-Chancellor

[1] Plaintiff, on an expedited basis, seeks an award of interim
attorneys' fees. Interim attorneys' fees are not favored. Gans v. MDR
Liquidating Corp., Del. Oh., No. 9630-NC, Hartnett, V.C. (May 28,
1993). In its discretion, this Court denies the motion for an award
of interim attorneys' fees. This Court could not order HFGI Acquisition Corporation, a non-party, to pay attorneys' fees to plaintiff,
even if they were justified, and HFGI Acquisition's decision to make
the pending Tender Offer was not causally connected to Count III
of the Third Amended Complaint.

I
Defendant Hall Financial Group, Inc. (Hall Group) is the surviving corporation of a 1988 merger between thirteen corporations
owned by Craig Hall and May Petroleum, Inc. (May Petroleum).
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Craig Hall originally was a named defendant in this suit but on
January 21, 1993, after he became a bankrupt, a stipulated order
of dismissal was entered as to him.
On December 23, 1993, this Court granted in part and denied
in part the defendants' partial motion for judgment on the pleadings.
Emerald Partners v. Berlin, Del. Ch., No. 9700-NC, Hartnett, V.C.
(Dec. 23, 1993). Count I of the Third Amended Complaint (the
"Complaint") was dismissed for the failure of the plaintiff to have
complied with the pre-suit demand requirements of Chancery Rule
23.1. Count III of the Complaint was found to sufficiently state a
claim of corporate waste arising out of an alleged pledge in 1988 or
1989 of corporate assets on behalf of Craig Hall for no consideration.
Pre-suit demand as to Count III was, therefore, excused.
Count II of the Complaint, that was brought as a class action,
was not subject to the motion for judgment on the pleadings and
has not been dismissed. It alleges that the stockholders of May
Petroleum were induced to approve the 1988 merger by reason of
a false and misleading proxy statement.
Craig Hall recently formed HFGI Acquisition Corporation (HFGI
Acquisition), a Delaware corporation, for the purpose of seeking to
purchase the outstanding shares of common stock of defendant Hall
Group. He is the sole stockholder of HFGI Acquisition. On January 6,
1994, following negotiations with an Independent Committee of Hall
Group comprised of defendants David Florence and Rex Sebastian,
HFGI Acquisition offered to purchase the outstanding shares of
common stock of Hall Group for a cash price of $0.31 per share.
The Offer to Purchase is set to expire on February 4, 1994. If,
following consummation of the Offer, HFGI Acquisition and the
members of an identified Affiliate Group (a group headed by Craig
Hall and comprised of various entities associated with Craig Hall
and relatives of Craig Hall) own 90% or more of the outstanding
shares, HFGI Acquisition has announced that it will merge itself
into Hall Group and then cash-out all remaining stockholders at the
cash price of $0.31 per share pursuant to 8 Del. C. § 253. HFGI
Acquisition and the Affiliate Group currently own approximately
84% of the outstanding shares of Hall Group.
The Offer to Purchase states that "if the Offer and the Merger
result in all Shares being owned by the Purchaser [HFGI Acquisition]
and affiliated stockholders, the Derivative Claim [Count III of the
Complaint] will no longer be pursued." Emerald Partners, No. 9700NC, slip op. at 12.
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The Offer to Purchase further states that stockholders who tender
their shares or whose shares are canceled pursuant to the merger
will no longer have any interest in the claims asserted in Count III.
In any case, Delaware law would preclude the continued maintenance
of Count III that states a stockholder derivative claim by plaintiff
because the plaintiff would have been cashed-out and, therefore,
would no longer be a stockholder of Hall. Ha~ff v. Kerkorian, Del.
Ch., 324 A.2d 215 (1974), modified, Del. Supr., 347 A.2d 133 (1975);
Jones v. Taylor, Del. Ch., 348 A.2d 188 (1975).
Stockholders who are members of the class as to Count II vill
retain their class action claims until Count II is finally adjudicated,
regardless of whether they tender their shares. Emerald Partners, No.
9700-NC, slip op. at 13.
In late 1992 and early 1993, discussions were held between
plaintiff and Robert D'Agostino, a Georgia attorney employed by
Hall Group, regarding settlement of all pending claims in this suit.
During these discussions, Mr. D'Agostino allegedly made it clear
that Craig Hall intended to take Hall Group private and would like
to do so as part of any settlement reached between plaintiff and Hall
Group. The settlement discussions broke down after plaintiff rejected
as inadequate the preliminary offers made by Hall Group.
Plaintiff alleges that the value of these preliminary settlement
offers did not exceed $0.10 per share. A subsequent cash settlement
offer of $0.225 per share, was allegedly made on October 5, 1993.
This offer also was rejected as inadequate by plaintiff.
Plaintiff now seeks an award of attorneys' fees in the amount
of $300,000. Plaintiff argues that as a result of its efforts in this
litigation, the amount now being offered to the shareholders in the
Tender Offer was increased over the prior offers of settlement by at
least $0.21 per share, or approximately $1,375,000.
II
[2] Delaware follows the American Rule, that the prevailing party
in a suit is ordinarily responsible for the payment of his own legal
fees absent statutory authority or a contractual agreement to the
contrary. Tandycrafs, Inc. v. Initio Partners, Del. Supr., 562 A.2d
1162 (1989).
[3-5] There is an exception to this rule, however, as to actions that
result in a benefit to a corporation or its stockholders. Id. at 116465 (citing CM&M Group, Inc. v. Carroll, Del. Supr., 453 A.2d 788,
795 (1982)). In the context of corporate litigation, a court, in its
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discretion, may order the payment of counsel fees and related expenses to a plaintiff whose efforts result in the creation of a common
fund or a corporate benefit inuring to the benefit of the corporation
or its shareholders. Id. A corporate benefit may be a quantifiable
monetary benefit or an unquantifiable benefit. Thus, changes in
corporate policy or a heightened level of corporate disclosure may
justify an award of attorneys' fees. Id. at 1165; see Allied Artists Pictures
Corp. v. Baron, Del. Supr., 413 A.2d 876 (1980); Chrysler Corp. v.
Dann, Del. Supr., 223 A.2d 384 (1966). A party, however, may
obtain an award of attorneys' fees under this exception only if: (1)
the action was meritorious when filed; (2) a benefit is produced in
favor of the corporation or the shareholders; and (3) there is a causal
connection between the litigation and the claimed benefit. Allied
Artists, 413" A.2d at 878; Chrysler Corp., 223 A.2d at 387.
III
Plaintiff first argues that as a result of its filing and subsequent
maintenance of a meritorious suit, a common fund has been created
because of the Tender Offer that equals at least $0.21 per share (the
difference between what plaintiff values the early 1993 settlement
offers of Hall Group and the current Offer to Purchases made by

HFGI Acquisition). Plaintiff, therefore, argues that this Court should
award it attorneys' fees based on the increased value of HFGI
Acquisition's Offer to Purchase as compared with the prior settlement
offers made by Hall Group.
[6] Plaintiff's attempt to require HFGI Acquisition to pay attorneys'
fees is without merit. HFGI Acquisition is not a party to this suit.
Neither is Craig Hall, the sole stockholder of HFGI Acquisition. In
effect, plaintiff if seeking to have this Court order HFGI Acquisition
to deduct $300,000 for attorneys' fees for plaintiff to be paid from

the fund to be used to pay the stockholders of Hall Group who
accept the Tender Offer. Even if plaintiff could show that its efforts
lead to the Tender Offer, this Court has no power to enter an order
against a non-party. Nixon v. Blackwell, Del. Supr., 626 A.2d 1366,
1374 n.4 (1993).
IV
In the alternative, plaintiff requests that this Court order defendant Hall Group to pay $300,000 in legal fees to it because it
claims that a benefit to the corporation or its stockholders was created
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by the $0.31 per share Offer to Purchase made by HFGI Acquisition.
This argument also must fail for a number of reasons, including
that it is clear that there is no causal connection between the claims
asserted in Count III of the Complaint and HFGI Acquisition's
Tender Offer.
[7-8] For there to be a basis for an award of attorneys' fees based
on the conferring of a corporate benefit, there must be a causal
connection between a lawsuit and the action that confers a claimed
benefit. Allied Artists Pictures Corp. v. Baron, Del. Supr., 413 A.2d
876, 878 (1980); Chrysler Corp. v. Dann, Del. Supr., 223 A.2d 384,
387 (1966); Eisenberg v. Chicago Milwaukee Corp., Del. Oh., No. 9374NC, Jacobs, V.C. (Oct. 25, 1988). A party that takes curative action
after a suit is filed that cures the wrong alleged in a suit "should
bear the burden of demonstrating that the lawsuit did not in any
way cause their action." Allied Artists, 413 A.2d at 880; Tandycrafts,
562 A.2d at 1165.
It is dear, here, that there is no nexus between Count III of
the Complaint and the Tender Offer and, therefore, the Tender
Offer cannot be a curative action that has conferred a benefit on
the corporation or its stockholders.
V
The causation inquiry is limited to Count III of the Complaint
because Count I has already been dismissed and Count II vAll
continue regardless of whether the proposed merger and the extinguishment of Count III occurs. Thus, only the Count III claims
could have been the basis for the claimed benefit.
Count III of the Complaint alleges that the directors of Hall
Group in 1988 or 1989 wrongfully approved the pledge of corporate
assets to secure personal loans of Craig Hall without receiving any
consideration in return from him.
There is no legal nexus between the current Offer to Purchase
the outstanding shares of Hall Group by HFGI Acquisition (a nonparty tender offeror) in its effort to take Hall Group private and
plaintiff's Count III allegations of corporate waste by the Hall Group
directors. The required causal connection between Count III of the
Complaint and the Offer to Purchase, therefore, does not exist.
Even if there was such a nexus, it appears from the present
record that Count III is likely without merit.
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VI

Plaintiff further asserts that a benefit to Hall Group has been
created by this suit because it has caused Hall Group's Independent
Committee, comprised of defendants Sebastian and Florence, to
become aware of their duty to properly discharge their fiduciary
obligations. Plaintiff alleges that the 1988 May Petroleum Independent Committee composed of Messrs. Strauss, Sebastian, and
Florence in negotiating the 1988 merger between May Petroleum
and Hall Group did not obtain the best price at that time for the
stockholders of May Petroleum. Plaintiff further asserts that the
allegedly aggressive negotiating tactics employed by Hall Group's
Independent Committee in 1993 and 1994 led to the current $0.31
per share Offer to Purchase. Plaintiff concludes that the differences
in the negotiation tactics employed by the 1988 committee and the
1993 committee are, therefore, attributable to this lawsuit (specifically, Count III of the Complaint). Based on this assumption, plaintiff
claims it is justified in receiving an interim award of attorneys' fees
in the amount of $300,000. This argument lacks merit. It is based
on mere speculation by the plaintiff. Defendants, on the other hand,
point out the uncontroverted increase in the asset value of Hall
Group as being the reason for the increased Tender Offer price. In
short, Hall Group has shown that there is no legally recognizable
benefit to it that resulted from this lawsuit.
Plaintiff has not shown that it is entitled to an interim award
of attorneys' fees and, therefore, this Court, in its discretion, declines
to award any interim attorneys' fees.
IT IS SO ORDERED.
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GIAMMALVO v. SUNSHINE MINING CO.
No. 12,842
Court of Cancery of the State of Delaware, New Castle
January 31, 1994
Plaintiff, holder of 4,100 shares of preferred stock in defendant
corporation, brought this class action suit against defendant corporation and several of its directors, alleging failure to pay dividends,
redeem preferred shares, and for breach of fiduciary duties due to
uninformed decisions allegedly made in bad faith by defendant directors. The defendants moved to: (1) dismiss the claim that defendants intended to harm the preferred stockholders, (2) disqualify
plaintiff as a class representative, and (3) strike two affidavits.
The court of chancery, per Vice-Chancellor Berger, held that
the corporation did not breach its contractual obligation to plaintiff
by failing to pay dividends and failing to redeem a portion of preferred
stock. The court further held that preferred stockholders were entitled
to elect three additional directors under the terms of the defendant
corporation's certificate of designation. Additionally, the court found
that defendants did not breach any of their fiduciary duties owed to
plaintiff. Finally, the court concluded that plaintiff's action could be
certified as a class action and that plaintiff could represent the class.
1. Corporations

C

18

Corporate charter provisions are viewed as a contract and must
be interpreted accordingly.
2.

Corporations

0= 152

Charter provision stating that stockholders will be entitled to
dividends "when, as and if declared by the Board of Directors of
the Corporation" gives directors discretion whether to declare dividends.
3.

Corporations

C

152

Where charter provision gives directors discretion whether to
declare dividends and none are declared, provision that dividends
must be paid in stock if they are "declared but not paid in cash"
does not entitle preferred shareholders to a mandatory dividend.
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156

Where charter provisions are unambiguous with regard to re-

demption of preferred shares and provide that corporation shall not
redeem less than all shares until all dividends in arrears "shall have
been paid," corporation is not required to pay dividend arrearage
notwithstanding previous charter provision requiring redemption of

ten percent of preferred stock on annual redemption date.
5. Corporations

C

18, 281

Where terms of charter provisions clearly provide for right of

preferred stockholders to elect three new directors, court may not
rewrite the parties' agreement despite the fact that the rationale
behind the agreement of the voting rights is not immediately apparent.
6.

Corporations

0

18, 111

Acquisition of corporation's own preferred stock from holder of
that stock was not de facto redemption in violation of certificate's
redemption provision, where nothing in the corporation's certificate
prevents the corporation from acquiring its own preferred shares in
a manner other than by redemption.
7.

Corporations

0=C 310(1), 320(11)

To determine whether the business judgment rule governs corporate decisions, the court must evaluate the directors' good faith,
loyalty, and due care, and plaintiff has the initial burden to prove
that directors breached any one of these duties. If plaintiff establishes
this burden, directors must establish the entire fairness of their
decision.
8.

Corporations

0= 310(1)

The test to determine whether directors acted in bad faith is
whether the decision made by an apparently well motivated board
is so far beyond the bounds of reasonable judgment that it seems
essentially inexplicable on any ground other than bad faith.
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310(1), 320(11)

0

Bad faith will not be inferred where the record supports reasonableness and good faith of directors' decision in light of corporation's ongoing financial difficulties not to pay dividends to junior
security holders.
10.

:

Corporations

310(1), 320(11)

Board did not fail to exercise due care where members had high
level of financial sophistication; they acted on recommendations of
two independent analysts; and actions were made for the benefit of
the financial health of corporation.
11.

:

Corporations

310(1)

The standard for determining directors' interest requires evidence that the directors stood on both sides of the challenged transaction or derived personal financial benefit from it in the sense of
self-dealing, as opposed to a benefit which devolves upon the corporation or stockholders generally.
12.

0=, 310(1), 320(11)

Corporations

Plaintiff failed to rebut presumption of directors' loyalty under
business judgment rule where no evidence was offered to establish
that directors received any personal benefit from decisions regarding
corporation stock.
13.

320(4), 506

Corporations

In order for an action to be certified as a class action, it must
be found that: (1) the class is so numerous that joinder of all members
is impracticable; (2) there are questions of law or fact common to
the class; (3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class; and (4) the representative
parties will fairly and adequately protect the interests of the class.
DEL. CH. CT. R. 23(a).
14.

Estoppel

C:-

90(1)

The equitable defenses of ratification and acquiescence, under
the proper circumstances, prevent one who accepts the benefits of a
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transaction from thereafter attacking it; knowledge, actual or imputed, of all material facts is an essential element of both defenses.
15.

Corporations

(:

320(4), 506

When plaintiff had sufficient knowledge, interest, and determination, and was not subject to any unique equitable defenses, he
may bring suit as a class action.
Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross &
Goddess, P.A., Wilmington, Delaware, for plaintiff.
Samuel A. Nolen, Esquire, Daniel A. Dreisbach, Esquire, and Allison
L. Amorison, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for individual and corporate defendants.
BERGER,

Vice-Chancellor

Plaintiff, Salvatore J. Giammalvo ("Giammalvo"), brought this
purported class action against Sunshine Mining Company ("Sunshine") and certain of its directors. Plaintiff owns 4,100 shares of
Sunshine Cumulative Redeemable Preferred Stock (the "Preferred
Stock") and complains about defendants' failure to pay dividends
or redeem the Preferred Stock as well as other alleged breaches of
fiduciary duty. The claims and the motions relating to each may be
summarized as follows:
(1) Sunshine breached its contractual obligations under
its Certificate of Designation (the "Certificate") by failing
to make dividend and redemption payments on its Preferred
Stock. Cross-motions for summary judgment were filed on
these counts.
(2) Sunshine breached its contractual obligations under
the Certificate by failing to take steps necessary to enable
the Preferred Stockholders to elect three additional directors.
Plaintiff moved for summary judgment on this count and
defendants moved to dismiss.
(3) Sunshine breached its contractual obligations under
the Certificate by redeeming Preferred Stock owned by
Grace Brothers Ltd. ("Grace Brothers") and paying dividends on those shares. Cross-motions for summary judgment were filed on this count.
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(4) Defendant directors breached their fiduciary duties
by not making dividend and redemption payments, and by
acquiring shares of Preferred Stock from Grace Brothers in
transactions that were unfair to the other Preferred Stockholders.1 Defendants moved to dismiss these claims.
In addition, defendants moved to: (i) strike allegations that the
directors specifically intended to harm the Preferred Stockholders; 2
(ii) disqualify plaintiff as a class representative and dismiss the re3
maining individual claims; and (iii) strike two affidavits.
I.
Sunshine is a Delaware corporation with its principal offices in
Boise, Idaho. It is a natural resource holding company whose subsidiaries produce silver, gold, crude oil, and natural gas. Sunshine's
principal subsidiary is Sunshine Precious Metals, Inc. ("SPMI"), a
company engaged in the mining, refining, and industrial marketing
of silver and limited quantities of other metals. SPMI owns the
Sunshine Mine, the largest primarily silver producing underground
mine in the United States.
In July 1985, Sunshine acquired Woods Petroleum Corporation
("Woods Petroleum"), a company engaged in the exploration for
and production of oil and gas. In that merger, each outstanding
share of Woods Petroleum common stock was converted into $5.00
cash, 1.5 shares of Sunshine common stock and one share of the
newly created Preferred Stock, which has a stated value of $11.94.

1. Plaintiff has withdravn his request for rescission of the Grace Brothers
transactions.
2. This motion is filed pursuant to Rules 12(o and 11. The Rule 12(o
motion is inappropriate because defendants filed the motion after their answer. In
addition, Rule 11 no longer includes a provision for striking a pleading. Although
Rule 11 does permit "an appropriate sanction," it should not be used to dispose
of substantive issues more properly addressed on a motion for summary judgment.
Wright & Miller, 5A Federal Practice and Procedure § 1336, at 97 (1990). At this stage
in the litigation, with the issues fully briefed and an extensive deposition record,
the interests of justice are best served by considering defendants' motion as one
for summary judgment. See Chancery Court Rule 1.
3. Since the parties relied on affidavits and other record evidence in connection with these motions, they will all be treated as motions for summary judgment
even if denominated motions to dismiss. To prevail, the moving party must establish
that there are no genuine issues of material fact in dispute and that the moving
party is entitled to judgment as a matter of law. Chancery Court Rule 56.
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The rights and preferences of the Preferred Stock are set forth in a

Certificate of Designation filed with the Secretary of State of Delaware
on July 31, 1985.4 Among other things, the Certificate provides for
dividends at a stated rate payable in cash or stock and for optional
and mandatory redemption of the Preferred Stock.

In addition to its preferred and common stock, Sunshine issued
two types of public debt. Between 1980 and 1986, the company
issued several series of Silver Indexed Bonds. In 1988, Sunshine
issued approximately 75,000 units of $1,000 principal amount 8-7/
8% convertible subordinated reset debentures due July 15, 2008 (the
"Reset Debentures"). The interest rate on the Reset Debentures
was scheduled to be reset on July 15, 1991 to a rate that would
provide a market value of 101% of the principal amount.
For the quarter ending September 30, 1985, the Sunshine board
declared and paid a cash dividend on the Preferred Stock. However,

at about that time the directors became concerned over Sunshine's
declining business and its cash flow problems. Thereafter, until
December 1990, dividends declared on the Preferred Stock were paid
in shares of common stock, rather than cash. No dividend has been
declared since December 1990.
Silver, oil, and natural gas prices have been low since 1985.
As a result, Sunshine reported consolidated net losses for each of
the five years ending in 1989. By 1990, Sunshine was experiencing
cash flow problems, and in light of its then current and future debt
service requirements, the directors began exploring financial restructuring alternatives. The board considered an initial public offering
for shares of the oil and gas subsidiary or a sale of its oil and gas
assets.
Sunshine retained PaineWebber Incorporated ("PaineWebber")
to assist in its consideration of financial options. In August 1990,
PaineWebber made a presentation to Sunshine in which it described
the company's cash flow problems as including (1) negative to breakeven operating cash flow in Sunshine's silver mining business (given
then current silver prices); (2) exploration and production costs of
approximately $20 million annually; and (3) debt and Preferred Stock
redemptions requiring approximately $167 million for the years 1991-

4. In August 1988, in connection with a reorganization, Sunshine filed a
new Certificate. The present claims arise under the terms of the 1988 Certificate,

which is substantially the same as the earlier version, at least with respect to issues
relevant to this litigation.
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1995. In its analysis of Sunshine's options, PaineWebber considered
exchanges of common stock for the Reset Debentures and the Preferred Stock. PaineWebber, together with the First Boston Corporation ("First Boston"), made preliminary debt restructuring
recommendations to the Sunshine board in December 1990. One of
the suggestions was to "[b]egin preparation of exchange offer proposals for each of 8-7/8% Debentures, Silver Indexed Notes and
Preferred Stock . .

."

P1. Ex. 99, at PW 65.

In January 1991, Sunshine sold one of its subsidiary's United
States oil and gas properties in order to generate needed cash. The
following month, Sunshine's board authorized a purchase offer and
consent solicitation (the "Consent Solicitation") for the Reset Debentures at $650 cash per $1000 face amount. The Consent Solicitation also sought approval of amendments to eliminate certain
provisions of the Reset Debentures that could cause cross-defaults
on the Silver Indexed Bonds. In March 1991, Sunshine amended
the price on its purchase offer to $600 cash and 200 shares of common
stock. The Consent Solicitation was completed the following month,
with Sunshine acquiring approximately 90% of the Reset Debentures
for slightly more than $32 million and 10 million shares of common
stock.
Sunshine followed a similar approach with SPMI's Silver Indexed Bonds. In April 1991, SPMI defaulted on all series of the
Silver Indexed Bonds. The company restructured this debt through
an exchange offer under which those who tendered received $800
principal amount of new Silver Indexed Bonds plus common stock
having a market value of $200 in exchange for each $1000 face
amount of the old Silver Indexed Bonds.
Sunshine also focused attention on the Preferred Stock in 1991.
The company did not pay the first quarterly dividend that year and,
at the same time that the board was considering whether to pay the
second quarterly dividend, it was facing a mandatory redemption
date of July 31, 1991. At its June 27, 1991 meeting, the Sunshine
board unanimously decided not to pay the second quarterly dividend
and not to redeem any of its Preferred Stock. Grace Brothers, a
broker/dealer and arbitrageur, then owned 325,000 shares of Preferred Stock. After Grace Brothers learned that Sunshine was not
going to pay the dividend or redeem its Preferred Stock, Grace
Brothers requested a meeting with Sunshine's top executives.5 A
5. G. Michael Boswell ("Boswell"), Sunshine's chairman and chief executive
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meeting took place on July 24, 1991, at which Grace Brothers announced, among other things, that it was in the process of filing a
lawsuit over Sunshine's failure to redeem the Preferred Stock. A
complaint was filed in this Court the following day, but it was
dismissed two weeks later, after Sunshine had agreed to exchange
Grace Brothers' Preferred Stock for Sunshine common stock. Grace
Brothers engaged in several similar transactions over the next nine
months after purchasing more Preferred Stock. The record indicates
that there were no similar transactions with other Preferred Stockholders.
II.

The first issue is whether Sunshine breached its contractual
obligations by failing to pay dividends and failing to redeem a portion
of the Preferred Stock. The Certificate provides in relevant part:
(d) Dividends. The holders of shares of Preferred Stock
shall be entitled to receive, when, as and if declared by the
Board of Directors of the Corporation out of assets of the
Corporation legally available for payment, dividends at the
rate of 10% of the Stated Value per share per annum ...
which shall be fully cumulative .
quarterly ....

.

. and shall be payable

Dividends with respect to the Preferred Stock shall be
payable in cash; provided, however, that in the event that a
cash dividend is not paid on the Payment Date, the Corporation, if declared but not paid in cash, shall promptly
cause to be issued . . . such number of shares of Common
Stock which has a value . . . equal to the cash dividend

amount owed to such holder.
(f) Redemption. The shares of the Preferred Stock shall
be subject to the following redemption rights:

officer, had come to know Bradford T. Whitmore ("Whitmore"), one of Grace

Brothers' two general partners, several months earlier in connection with the Consent
Solicitation for the Reset Debentures. Grace Brothers owned approximately $6
million principal amount of the Reset Debentures and, in October 1990, Whitmore
wrote to Boswell, advising that Grace Brothers would "pursue all available means
of obtaining full value" if the Reset Debentures were not trading at $101 following
the July 25, 1991 reset date. PI. Ex. 2, at 2. Following negotiations, Grace Brothers
agreed to the revised Consent Solicitation offer described earlier.
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(ii) Mandatoyy Redemption. Commencing on the sixth
anniversary of the Issue Date... the Corporation
shall redeem, at the Stated Value plus in each
case an amount equal to accrued and unpaid dividends ... a number of shares of the Preferred

Stock equal to 10% of the aggregate number of
shares issued pursuant to the merger of Woods
Merger Co ....
ration ....

into Woods Petroleum Corpo-

(iii) Procedurefor Redemption. In the case of a mandatory redemption or an optional redemption of
less than all of the then outstanding Preferred
Stock, the Corporation shall designate by lot the
shares to be redeemed. Notwithstanding the foregoing, the Corporation shall not redeem less than
all of the shares of the Preferred Stock at any time
outstanding until all dividends accrued and in arrears upon all shares of Preferred Stock then outstanding shall have been paid for all past dividend
periods ....

P1. Ex. 23, at 4-6.
Plaintiff argues that the Certificate gives the board discretion
as to the declaration of cash dividends, but if the board decides not
to declare a cash dividend it is required to declare a stock dividend.
Plaintiff bases this argument on the use of the word "shall" in the
following clause:
(d) ... in the event that a cash dividend is not paid

on the Payment Date, the Corporation, if declared but not
paid in cash, shall promptly cause to be issued . . . such

number of shares of Common Stock which has a value...
equal to the cash dividend amount owed to such holder.
P1. Ex. 23, at 2 (emphasis added).
[1-3] It is settled law that charter provisions, such as those included
inthe Certificate, are viewed as a contract and must be interpreted
accordingly. Waggoner v. Laster, Del. Supr., 581 A.2d 1127, 1134
(1990). The operative language in the Certificate, which is almost
totally ignored by plaintiff, provides that Preferred Stockholders shall
be entitled to receive dividends "when, as and if declared by the
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This Court has con-

strued virtually identical language in other charters and has concluded
that this language gives the directors discretion whether to declare
dividends. Baron v. Allied Artists Pictures Corp., Del. Ch., 337 A.2d

653, 658-59 (1975); Treves v.Menzies, Del. Ch., 142 A.2d 520 (1958).
The clause relied upon by plaintiff does nothing to remove the board's
discretion. It merely provides that dividends must be paid in stock
if they are "declared but not paid in cash .

. . ."

Where, as here,

dividends were not declared, this clause has no application. Accordingly, I conclude as a matter of law that the Certificate does not
6
entitle the Preferred Stockholders to a mandatory dividend.
The provisions governing redemption are slightly more complex.
Plaintiff argues that paragraph (f)(ii) of the Certificate clearly and
unambiguously requires Sunshine to redeem 10% of the Preferred
Stock on each annual redemption date. The company's only discretion, according to plaintiff, is that it may issue common stock instead

of paying cash for the redeemed Preferred Stock. Plaintiff argues
that defendants' reliance on paragraph (f)(iii) is misplaced. That
subsection, titled "Procedure for Redemption," provides for partial redemption by lot and also states that Sunshine "shall not redeem less
than all of the shares of the Preferred Stock at any time outstanding
until all dividends accrued and in arrears . . . shall have been paid
.... " Plaintiff reads this language as requiring Sunshine to pay

all outstanding dividend arrearages at the time of the mandatory
redemptions.
Plaintiff contends that his interpretation of the redemption provisions is the only reasonable one permitted by the plain language
of the Certificate. However, if the Court were to find that the
redemption provisions are ambiguous, plaintiff argues that his interpretation is supported by contemporaneous evidence of the parties'
intent. The 1985 prospectus relating to the issuance of the Preferred
Stock describes the redemption provisions but says nothing about
the company's ability to avoid a mandatory redemption if dividends
are in arrears. Plaintiff also relies on two affidavits, which are the
subject of defendants' motion to strike. The two affiants-an investment banker offered as an expert and a former officer of Woods

6. As noted, the Preferred Stockholders' right to a dividend is subject only
to the board's discretion. The fiduciary duty aspect of this claim is addressed in
part V.

1994]

UNREPORTED CASES

1213

Petroleum offered as a fact witness- support plaintiff's interpretation
of the relevant Certificate provisions.
[4] I am satisfied that the provisions at issue are not ambiguous.
Thus, giving the language chosen its plain meaning, I find that
defendants' construction of the Certificate is correct. Woods v. Coastal
States Gas Corp., Del. Supr., 401 A.2d 932 (1979). Accordingly, I
will not consider the parol evidence offered by plaintiff.7 See Pellaton
v. Bank of N.Y., Del. Supr., 592 A.2d 473, 478 (1991). Paragraph
(f)(iii) begins by stating that in the event of a mandatory redemption
of less than all of the Preferred Stock, the redemption must be
accomplished by lot. The next sentence states that "[n]otwithstanding
the foregoing," the Corporation shall not redeem less than all the
shares until all dividends in arrears "shall have been paid ....
These two sentences are readily understandable. The first provides
that a partial mandatory redemption must be by lot. The second
overrides the first and prohibits partial mandatory redemptions until
all dividends in arrears have been paid. There is nothing in the
second sentence that expressly or impliedly requires Sunshine to pay
any dividend arrearage and no such requirement will be read into
the language of the Certificate. See HB Korenvaes Inv., L.P. v. Marriott
Corp., Del. Ch., No. 12,922, Allen, C. (July 1, 1993, revsed July 7,
1993).
III.
Plaintiff's next claim is that the Preferred Stockholders are entided to elect three additional directors under the terms of the Certificate. The relevant portion of the Certificate is set forth below.8

7. Since I am not considering the affidavits, defendants' motion to strike is
moot.

8. The voting rights provision is excerpted below. Subsections (i) and (ii)
refer to the rights of Preferred Stockholders to elect directors. The remainder of
the provision is set forth to allow an analysis of paragraph (g) in its entirety.

(g) Voting Rights. The holders of the Preferred Stock shall not have any
voting rights, other than those required by law from time to time, and
as follows:
(i) if an amount equal to two consecutive quarterly dividend payments
on the Preferred Stock shall have accrued and be unpaid [payment not
made in cash or by issuance of Common Stock], then the number of
directors of the Corporation shall be increased by two and the holders
of the Preferred Stock, voting as a class, . . . shall be entitled to elect
two additional directors until all dividends in default have been paid or
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Sunshine now admits that the holders of the Preferred Stock are
entitled to elect two additional directors pursuant to paragraph (g)(i)
because two quarters have passed during which no dividends were

declared. Starr Aff., Ex. E, at 17. Thus, Sunshine argues that this
claim is moot, as it has conceded the point and taken steps to provide
the Preferred Stockholders their representation.
Plaintiff argues that the issue is not moot because the Preferred
Stockholders are entitled to elect three, not two, directors. He interprets paragraph (g)(i) and paragraph (g)(ii) as providing separate,
cumulative rights. Plaintiff notes that each paragraph specifies two
events: one that gives Preferred Stockholders the right to elect a
designated number of directors (one or two) and one that extinguishes
that right. The initial triggering event for each provision has occurred:
(i) Sunshine has failed to pay dividends for two consecutive quarters
and, prior to that, (ii) Sunshine paid dividends in common stock
instead of cash for four consecutive quarters. In addition, the events
that would extinguish these rights have not occurred: (i) the dividend
arrearages have not been satisfied and (ii) a cash dividend has not

been paid. Thus, plaintiff concludes that the Preferred Stockholders
are entitled to the election of three directors.

declared and set apart for payment, at which time the number of directors
of the Corporation shall be reduced by two . . . and the terms of the
two additional directors . . . shall immediately terminate;

(ii) if an amount equal to four consecutive quarterly dividends on the
Preferred Stock shall have been paid in Common Stock rather than
cash, then the number of directors of the Corporation shall be increased
by one and the holders of the Preferred Stock, voting as a single class
...shall be entitled to elect one additional director until any subsequent
quarterly dividend shall have been paid in cash, at which time the
number of directors of the Corporation shall be reduced by one and
the term of the additional director .

.

. shall immediately terminate;

(iii) the holders of the Preferred Stock shall have the right to vote as a
single class .

.

. with respect to a Business Combination, as such term

is defined [in] the Certificate of Incorporation;
(iv) the affirmative vote of the holders of at least 66-2/3 % of the aggregate
Stated Value of the Preferred Stock then outstanding ...
shall be
required for the Corporation . . . to amend any material term of the

Certificate of Incorporation so as to materially adversely affect the rights
and preferences of the Preferred Stock; and
(v) the affirmative vote of the holders of a majority of the Preferred
Stock then outstanding ...

shall be required for the Corporation to

authorize the issuance of any additional preferred stock ranking on a
parity . . . with respect to dividends or liquidation rights.

Pl. Ex. 23, at 7-9.
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Defendants argue that the construction urged by plaintiff leads
to an absurd result and, thus, is untenable. They point out that if
Sunshine had not paid any dividends on the Preferred Stock since
its issuance, the Preferred Stockholders would have only the right
to elect two directors under paragraph (g)(i) and no right to elect
directors under paragraph (g)(ii). It makes no sense, according to
defendants, to read the Certificate as giving the Preferred Stockholders the right to elect three directors in this case, where Sunshine
paid common stock dividends for many years, but only two directors
in the hypothetical case where Sunshine never paid dividends.
[5] I agree that the rationale behind this arrangement of voting
rights is not immediately apparent. However, the provisions of paragraph (g) are dear and it is not this Court's function to rewrite
the parties' contract. Holland v. National Automotive Fibres, Inc., Del.
Ch., 194 A. 124 (1937), relied upon by defendants, is distinguishable.
In that case, the Court was construing an ambiguous contract and
noted, "[w]here the language of an agreement ...is fairly susceptible
of two constructions... the interpretation which makes it a rational
and probable agreement must be preferred to that which makes it
an unusual, unfair, or improbable contract. Id. at 127 (citation
omitted). There isno ambiguity here. Paragraph (g) governs the
voting rights of Preferred Stockholders in a variety of situations. It
is dear that each subsection provides independent voting rights that
are not limited by any other subsection. Subsection (iii), for example,
provides the right to vote as a class with respect to a business
combination and subsection (iv) provides for a supermajority vote
with respect to certain amendments to the Preferred Stock Certificate.
There can be no question but that each of those rights is fully
exercisable in the appropriate circumstances. In addition, the use of
the word "and" between subsection (iv) and subsection (v) confirms
that the voting rights conferred in each subsection are cumulative.
IV.
[6] Plaintiff's next claim is that Sunshine's transactions with Grace
Brothers were "de facto" redemptions in violation of the redemption
provisions of the Certificate. He also contends that the transactions
with Grace Brothers violated defendants' obligation to treat all Preferred Stockholders equally. These claims are without merit.
There is nothing in the Certificate to prevent Sunshine from
acquiring its Preferred Stock in a manner other than by redemption.
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In fact, private transactions such as those effectuated with Grace
Brothers, are expressly authorized by the Certificate:
(f)(ii) Mandatory Redemption ....
In lieu of...
any mandatory redemption the Corporation may . . . credit against any of its mandatory redemption obligations ...
shares of Preferred Stock (a)

purchased or otherwise acquired by the Corporation ....
(f(iv) Status of Shares. Shares of the Preferred Stock redeemed
or otherwise acquired by the Corporation shall be restored to the
status of authorized but unissued Preferred Stock and shall
not be reissued as shares of Preferred Stock.
P1. Ex. 23, at 4-7 (emphasis added).
This result is further supported by analogy to the doctrine of
independent legal significance. That doctrine recognizes that action
taken in compliance with one section of the Delaware General Corporation Law is valid without reference to the requirements of other
sections under which the same result could have been achieved. See
Rothschild Int'l Corp. v. Liggett Group, Inc., Del. Supr., 474 A.2d 133,
136 (1984). Here, the board was entitled to take action under one
provision in the Certificate without triggering another provision that
concerns distinct legal events.
Plaintiff's complaint that the Preferred Stockholders have been
treated unfairly is based upon the language in a prospectus supplement dated July 29, 1991 that describes one of the Grace Brothers
transactions. The prospectus supplement states that the exchange of
Preferred Stock for common included all accrued and unpaid dividends on the Preferred Stock. Plaintiff argues from this language
that Sunshine paid a dividend to Grace Brothers but not to the other
Preferred Stockholders. In advancing this argument, plaintiff simply
misconstrues the language in the prospectus supplement. Sunshine
acquired the Preferred Stock from Grace Brothers together with all
rights incidental to that stock, including the right to the accrued
dividends. The deposition testimony establishes that this is the correct
interpretation of the disclosure language and plaintiff has offered
nothing to suggest otherwise. Accordingly, judgment must be entered
in favor of defendants.
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The remaining claims restate the earlier contractual claims as
breaches of fiduciary duty. Plaintiff argues that the directors' decisions
were made in bad faith and were uninformed. In addition, plaintiff
argues that the directors were self-interested and must establish the
entire fairness of their decisions. Defendants contend that the directors' decisions all were valid exercises of business judgment and
that the breach of fiduciary duty claims must be dismissed.
[7] To determine whether the business judgment rule governs these
decisions, the Court must evaluate the directors' good faith, loyalty
and due care. See Cede & Co. v. Technicolor, Inc., Del. Supr., Nos.
336, 1991 & 337, 1991, mem. op. at 38 (Oct. 22, 1993) (revised
Nov. 1, 1993). Plaintiff has the initial burden to prove that the
directors breached any one of these duties. If plaintiff meets this
burden, the directors must establish the entire fairness of their decisions.
Plaintiff attacks all aspects of the directors' decisions. First, he
argues that the Court should infer bad faith from a series of events
that he says are explainable only as a scheme to drive down the
price of the Preferred Stock and then redeem the holdings of selected
Preferred Stockholders at prices substantially below the Stated Value.
Plaintiff lists twenty-six factors in support of his claim. The more
significant ones are that: (i) the board stopped paying dividends just
before the first mandatory redemption date; (ii) the board minutes
failed to state any reason for that decision; (iii) the board used its
decision not to pay dividends as the reason for failing to make the
first mandatory redemption; and (iv) Sunshine thereafter acquired
Preferred Stock from Grace Brothers at a significantly lower price
than the mandatory redemption price.
[8] It is true, as plaintiff contends, that questions about good faith
often require the Court to look below the surface and evaluate what
appear to be valid decisions. The test is whether the "decision made
by an apparently well motivated board ... is so far beyond the bounds
of reasonable judgment that it seems essentially inexplicable on any
ground other than bad faith." In reJ.P.Stevens & Co., Inc. Shareholders
Litig., Del. Ch., 542 A.2d 770, 780-81 (1988). Here, plaintiff's effort
to draw adverse inferences from a series of financial decisions is
rebutted by the following uncontroverted evidence. 9 Sunshine was

9. Plaintiff offers no fads inconsistent with this evidence. Although the nonmovant in a summary judgment motion is entitled to have reasonable inferences
drawn in his favor, he may not resist a well-developed record simply by resting
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in serious financial trouble at the time its board decided not to
declare a dividend on the Preferred Stock. The company had been
suffering net losses for the past five years and it was facing significant
debt service requirements for the Reset Debentures and the Silver
Indexed Bonds. In the words of one director, the decision to forego
dividends on the Preferred Stock was based upon the need to "preserve all assets, both present and future, to maintain the viability
of the company." Dempsey Dep. at 88.
Although plaintiff apparently acknowledges Sunshine's precarious financial condition, he argues that the reasons offered by defendants to justify their decisions are not worthy of belief. For
example, plaintiff questions how Sunshine's directors could have been
concerned over the impact of a stock dividend on the Consent
Solicitation. The directors decided to forego the dividend on
February 13, 1991. At that time the Consent Solicitation was a cash
offer; it did not involve the payment of any consideration in common
stock. Likewise, plaintiff questions the contention that Sunshine's
directors passed the Preferred Stock dividend in order to preserve
the value of the common stock for use as a currency in exchange
for the Silver Indexed Bonds. The preliminary filing of an exchange
offer for the Silver Indexed Bonds did not occur until late May 1991,
also after the February 1991 dividend decision.
[9] Plaintiffs suspicions are refuted by uncontroverted evidence.
At the time of the February board meeting, Sunshine's directors
were very much aware of the need to restructure the company's debt
and the likely impact that a declaration of dividends would have on
that restructuring process. G. Chris Andersen ("Andersen"), a Sunshine director and vice chairman-Corporate Finance of PaineWebber, explained that the board recognized the interrelationship
between all of Sunshine's financial obligations. The directors knew
they would have to negotiate with the Reset Debenture holders and
with the Silver Indexed Bond holders. Under circumstances where
debt holders were not going to receive full value, Andersen felt that
it would have been irresponsible to continue paying dividends to
junior security holders. In short, the record supports the reasonableness and good faith of the directors' decision in light of the
company's ongoing financial difficulties.

on the original allegations and arguing that the evidence is not credible. See Chancery
Court Rule 56(e); Nix v. Sawyer, Del. Super., 466 A.2d 407, 413 n.8 (1983).
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Plaintiff does not directly attack the directors' good faith in
connection with their decisions not to make the mandatory redemption and then enter into the transactions with Grace Brothers. Rather,
he seems to suggest that the real reason behind the decision not to
pay dividends was to avoid the mandatory redemption, depress the
price of the Preferred Stock and then engage in the Grace Brothers
transactions. Since the record dispels this theory as to the reason
for the dividend decision, little needs to be said about the two
subsequent decisions. However, I note that the mandatory redemption decision was controlled by the dividend decision. In addition,
the Grace Brothers transactions were initiated by Grace Brothers,
not Sunshine. Thus, plaintiff's argument of bad faith based on this
sequence of events fails for lack of any evidentiary support.
Plaintiff also charges that Sunshine's board failed to exercise
due care in reaching its decisions. He argues that the board did not
prepare or receive a financial analysis of the impact of a dividend
payment on Sunshine. He contends that the directors were grossly
negligent because they did not consider the number of shares of
common stock that would be needed to pay the dividend, the impact
of non-payment on the trading price of the Preferred Stock or the
impact the dividend would have on the company's restructuring
efforts. The record, however, reflects a careful and informed deliberative process.
[10] First, I note that the board is not unsophisticated; at least
three directors have banking and investment banking experience. Pl.
Ex. 54, at 3. Furthermore, presentations and recommendations concerning Sunshine's financial situation were made by both PaineWebber and First Boston. P1. Ex. 99, 103.10 Although many of the
directors could not recall the-specifics of the discussions they had
concerning dividends, all stated that the general concern and discussion was for the financial health of the company. See Boswell Dep.
at 98 (describing "extensive[ ]" board discussion on the decision to
forego dividends); Dempsey Dep. at 88 (noting the need to preserve
assets and maintain the viability of the company); Humphreys Dep.
at 37-38 (similar); Tilley Dep. at 118-19 (similar); Andersen Dep.
at 61-62 (similar). In short, although the Sunshine directors may

10. Plaintiffs reliance upon an expert affidavit from Jack Ackerman, an
investment banker, is misplaced. The gross negligence standard does not contemplate
the submission of hind-sight evidence to prove that the board or the advice the
board relied upon may have been incorrect.

