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TESTA v. JARVIS
No. 12,847
Court of Chancery of the State of Delaware, New Castle
December 30, 1993
Revised January 12, 1994
This action was brought to determine who are the validly elected
officers and directors of PTI, a Delaware corporation. PTI was
controlled by two directors, Mr. Testa, the principal plaintiff, and
Mr. Jarvis, the principal defendant. At a shareholders' meeting in
March of 1992, the two directors voted to expand PTI's Board of
Directors from two to three. However, neither the plaintiff nor
defendant could agree on-a third director. Thus, due to the fact that
the board was deadlocked, the plaintiff left the shareholders' meeting
believing it was adjourned. However, the defendant continued the
shareholders' meeting and he elected his slate of directors. In January
of 1992, the plaintiff sought to oust the defendant's board of directors
by written consent. The plaintiff claimed that his wife was a valid
shareholder giving them a majority and that their slate of directors
constituted the board.
The court of chancery, per Chancellor Allen, held that the
original board of directors should continue in office subject to the
terms of the order appointing a custodian. The court decided that
no valid election of directors occurred at the March 1992 shareholders'
meeting because the meeting was adjourned when the plaintiff left
the meeting. Also, the court found that the plaintiff's consent order
in January of 1992 did not result in an election of directors because
one of the plaintiffs could not prove that she was a valid shareholder.
Therefore, the court concluded that the directors prior to the March
1992 shareholders' meeting'still constituted the board of directors of
PTI.
1.

Corporations

0= 171

Delaware corporations may rely almost exclusively on the stock
ledger to determine the record holders eligible to vote in an election.
DEL. CODE ANN. tit. 8, 5 219(c) (1991).
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171

When a company's stock ledger shows record shareholder ownership, no other evidence of shareholder status is necessary.
3.

Corporations

0= 170

Although possession of a stock certificate does not itself constitute
ownership of shares, such possession is strong evidence that the person
is a shareholder.
4.

Corporations

0

171

Where the company's stock ledger does not reflect record ownership and the claimant possesses no stock certificate, the onus is
rightly placed on the claimant to show that she is a shareholder.
5.

Corporations

0

171

When the claimant has no positive evidence of stock ownership
to contradict the company's stock ledger, the claimant has failed to
bear her burden of proof that she is a shareholder entitled to vote
at a meeting or by consent.
6.

Corporations

0

99(2)

Under Delaware law, stock issued for services, even those rendered before incorporation, is issued for valid consideration. DEL.
CODE ANN. tit. 8, § 152 (1991).
7.

Corporations

C

104

Acquiescence and participation in an issuance of stock, without
consideration, will bar the right of the assenting shareholder to
complain against its issuance.
8.

Corporations

C

195

The Delaware Supreme Court has held that the withdrawal of
votes or proxies cannot break a quorum once present, although
unusual circumstances may be considered.
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553(8)

The Delaware General Corporation Law allows the appointment
of a custodian under circumstances in which a shareholder deadlock
in electing directors exists. DEL. CODE ANN. tit. 8, § 226(a) (1991).
10.

Corporations

0

553(1)

No irreparable injury need be found when there is a shareholder
deadlock in order to justify the appointment of a custodian.
11.

Corporations

C= 283(2)

Careful judicial scrutiny will be given in a situation in which
the right to vote for the election -of successor directors has been
effectively frustrated and denied by the willful perpetuation of a
shareholder deadlock and the resulting entrenched board of directors.
12.

Corporations

0= 195

It is well established as a general proposition that once a quorum
is obtained for a shareholders' meeting it may not be destroyed by
a shareholder removing himself from the meeting.
13.

Corporations

C= 193

Where there are two fifty percent shareholders, the exit of one
of the shareholders at a shareholders' meeting during a deadlock is
tantamount to adjournment.
14.

Corporations

0= 281, 295

When an attempt to elect new board members at a shareholders'
meeting is unsuccessful, the directors prior to that meeting constitute

the board. DEL. CODE ANN. tit. 8, 9 141(b) (1991).
15.

Corporations

C

214

When the board of a joint venture corporation is deadlocked
resulting in litigation between directors, the corporation is not required to pay the litigation expenses of the directors.
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P. Clarkson Collins, Jr., Esquire, and Bruce D. Doeg, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware for
plaintiffs.
Arthur L. Dent, Esquire, of Potter Anderson & Corroon, Wilmington, Delaware; and Stuart C. Gaul, Esquire, of Thorp, Reed
& Armstrong, Pittsburgh, Pennsylvania, of counsel, for defendants.
ALLEN, Chancellor
This is an action brought under Section 225 of the Delaware
General Corporation Law to determine who are the validly designated
officers and directors of Polymer Technology, Inc. ("PTI"), a Delaware corporation. PTI is a small company which largely represents
the efforts and collaboration in better, earlier days of its two founders,
Lawrence A. Testa, a plaintiff, and Marvin A. Jarvis, a defendant.
The individual defendants, Mr. Jarvis and N. Lee Mandley,
an employee of PTI, claim that a board of directors, comprising
themselves and Mr. Testa, was validly elected at a shareholders'
meeting in March 1992. Mr. Testa and Linda A. Testa, Mr. Testa's
former wife and a purported shareholder, assert instead that a three
member board, including themselves and Pierre Janvier, was elected
as a result of a consent action under Section 228 in January 1993.
The issues raised by the pleadings have now been tried. After trial
a custodian pendente lite was appointed on a motion by the plaintiffs.
For the reasons that follow I conclude that (1) no valid election
of directors occurred at the March 1992 shareholders' meeting, and
(2) no valid stockholder action to elect directors was taken in January
1992. Therefore I conclude that, subject to the order appointing a
custodian pendente lite, the prior board of PTI continues in office.
Below I treat as well the question of attorney's fees and conclude
in the circumstances that neither side may properly require the
corporation to pay for the costs of defending or prosecuting this
litigation.
I.
A.
Mr. Jarvis, who was then employed as a chemical engineer,
met Mr. Testa, a polymer additives salesman from Ciba-Geigy, in
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1975. Three years later Mr. Testa, who was no longer employed
by Ciba-Geigy, considered forming an engineering consulting and
technology development firm in the plastics industry. He discussed
this project with Mr. Jarvis as a possible joint undertaking. Testa
performed market research and preliminarily identified sales opportunities for the contemplated firm during the summer of 1978.
Each man recognized the skills and benefits that the other could
bring to the new company. Mr. Testa knew the properties and usages
of additives for the polymer business, and had many sales contacts
in the United States in that field. To complement those skills, Mr.
Jarvis had experience in the development, design, licensing and startup of polymer plants, in addition to business contacts outside the
United States.
Mr. Testa incorporated PTI in Delaware in August of 1978.
He received a copy of a set of bylaws from the company corporation
which were never formally adopted. Messrs. Jarvis and Testa did
not initially become equal shareholders in the firm. With Mr. Jarvis'
agreement, Mr. Testa became the sole owner of 100 shares of the
1000 authorized shares of no-par-value PTI stock. On August 7,
1978 he caused Certificate No. 1 to be issued to himself. There is
no record of board action in that connection. In all official corporate
filings from 1978 until 1990, such as annual reports to the State of
Delaware and federal income tax returns, Mr. Testa stated that there
were only 100 shares outstanding and that he owned them.
By his own testimony, Mr. Jarvis elected not to become a
shareholder of the newly formed corporation for two reasons. He
was engaged in litigation against his former employer (called the
"Cosden Litigation" for convenience here) that implicated his rights
to use polymer technology, and he did not want that litigation to
affect the new venture. Further, Mr. Jarvis did not wish to devote
his entire attention to PTI. Consequently, Messrs. Jarvis and Testa
agreed orally that Mr. Jarvis would not yet receive stock, but they
would share equally in the profits of the company.'
Mr. Testa and Beth Jarvis, Mr. Jarvis' wife, were listed on the
certificate of incorporation as the company's directors. Mrs. Jarvis
became a director because Mr. Testa expressed his desire that Mr.
Jarvis have some representation of his interest in the company, given

1. Mr. Jarvis contends further that it was agreed that he would receive an
annual salary of not less than $50,000. His former salary had been $46,000 and
he said he would not come to work for PTI for a salary less than $50,000.
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his decision not to own stock at that time. Mrs. Jarvis and Mr.
Testa never held any official board meetings, although she did participate in discussions with the two men over dinner occasionally at
the Jarvis' home in California. Through 1989, however, Mr. Testa
listed only himself as a director in the company's annual reports
filed with the Delaware Secretary of State. Beginning in 1990 Mr.
Testa began listing Mr. Jarvis as a director on those officially filed
documents, although no record of an official meeting electing him
exists.

Although insofar as corporate records show, he was never appointed by the board, Mr. Testa has been president of PTI from
its inception through at least March 7, 1992, according to the parties'
stipulation. Only beginning in 1991 do officially filed documents
reflect that Mr. Jarvis was vice president.
B.
The company's operations in the 1980s may be characterized
basically as requiring roughly equal investments of the co-founders'
time and effort. Both men pursued their respective duties and assisted
the other when necessary and he knew how. Mr. Jarvis spent much
time with the engineering aspects of new plant start-ups around the
world. Mr. Testa made efforts to sell the proprietary process they
had developed and collect fees. The two conducted the business on
an informal basis, agreeing on most points." With one exception,
they held no formal shareholders' meetings or directors' meetings.'
All that began to change in late 1989 when Mr. Testa fell ill, and
the business and the relationship between the two founders began
to deteriorate. The story requires some elaboration.
Despite the initial hindrance of the ongoing Cosden Litigation,
the new company made progress. At first, the men went on business
trips together to drum up sales for the polystyrene technology. But
Mr. Jarvis' former employer soon obtained a temporary restraining
order prohibiting Mr. Jarvis from manufacturing, selling or licensing
polystyrene or associated technology (Mr. Jarvis' primary areas of
expertise).

2. Although Mr. Jarvis claims that Mr. Testa often made decisions unilaterally, reminding Mr. Jarvis that he (Testa) was president and sole shareholder.
3. There was one directors' meeting on September 15, 1983, for which
minutes were recorded.
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Meanwhile, KSH, Inc. ("KSH") approached Messrs. Testa
and Jarvis and asked if they could develop a process for the manufacture of polymethyl methacrylate ("PMMA"). PTI, KSH and

RESART GmbH agreed in 1979 to
[start - revised page - January 12, 1994]

develop a process and design a pilot plant for the product. The two
men together conducted research and developed a successful process
and designed a pilot plant for the manufacture of PMMA. They
worked out of Mr. Jarvis' home in California, where Mr. Testa
lived as a guest for about a year. Messrs. Testa and Jarvis were
ultimately issued patents jointly in 1988 and 1990, at least one of
which has been assigned to PTI. Expenses incurred by both men
in the development stage went largely unreimbursed.
After the demonstration of the successful operation of the pilot
plant in June 1981, KSH then engaged PTI to design and construct
a plant in Olive Branch, Mississippi, and purchased a PMMA license
from PTI. At this point, in October 1983, Messrs. Jarvis and Testa
entered into what has become known (now somewhat ironically) as
the Olive Branch Agreement regarding the issuance of PTI shares.
Recognizing that the PMMA technology and know how, in which
they both had invested, would make PTI a more valuable enterprise,
Mr. Jarvis sought to protect his interest in the company without
4
becoming a shareholder with this unusual, one page agreement.
The Olive Branch Agreement notes that no PTI shares had
been issued to
lend - revised page - January 12, 1994]
Mr. Jarvis due to the Cosden Litigation, and that all of the issued
shares were issued to Mr. Testa. The Agreement also states that
Messrs. Testa and Jarvis were nevertheless "equal owners" of PTI
and that following the conclusion of the litigation that they would
become "equal shareholders" in the corporation. PEx. 7.' The Cos-

4. At about the same time, Mr. Testa informed Mr. Jarvis that Linda Testa

was seeking a divorce. It has been suggested that Mr. Testa wanted to protect his
stake in PTI against possible actions by Mrs. Testa.

5. The Olive Branch Agreement states in pertinent part as follows:
IN CONSIDERATION OF THE KNOWLEDGE, EXPERTISE, TIME

1328

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

den Litigation was resolved in about 1985. Mr. Jarvis first requested
his shares in 1989, according to Mr. Testa, who told him, according
to Mr. Jarvis, that the stock ledger had been misplaced. Mr. Testa
ultimately issued Certificate No. 3 for 100 shares of PTI tock to
Mr. Jarvis in late 1991, although the certificate was dated January 19,
1988.
The Olive Branch plant went into its start-up phase in late
1983, and provided a "showpiece" for future PTI clients. Tr. at
261. In the early to mid-1980s, licenses and projects were sold abroad
in then-Czechoslovakia, China, Korea and Taiwan, although some
of them were negotiated by overseas agents, not Mr. Testa. Although
some of the design work was done by other firms for these projects,
Mr. Jarvis was responsible for inspecting a plant once construction
was completed, overseeing necessary changes and testing its operation. This process required him to relocate to the various plant sites
for two to four months at a time in the late 1980s. From 1984 to
1990, licensing and engineering revenues from the projects totalled
over $7 million.
C.
During the mid-1980s, PTI hired a few employees to staff the
California office, although Mr. Testa supervised the company's daily
operations from his home in Connecticut. John Taylor, who had
worked previously for KSH and had performed some work for Mr.
Jarvis in developing the first pilot project came to work for PTI.
Debbie Darian was employed as an office manager, worked primarily
at Mr. Testa's direction, and was authorized by him to sign his

AND MONEYS [sic] CONTRIBUTED BY BOTH JARVIS AND TESTA
IN BEHALF OF POLYMER TECHNOLOGY INC. FOR DEVELOPMENT OF NEW PROCESSES AND PRODUCTS, AND THE PROMOTION OF SUCH ... THE FOLLOWING IS AGREED.
1. BECAUSE OF THE LEGAL ACTION BETWEEN COSDEN AND
JARVIS/POLYMER TECHNOLOGY INC., ALL OF THE ISSUED
SHARES OF STOCK OF POLYMER TECHNOLOGY INC. ARE
ISSUED TO TESTA. THIS LEGAL ACTION HAS PREVENTED THE
ISSUING OF SHARES TO JARVIS.

2. LET IT BE KNOWN, HOWEVER, THAT TESTA AND JARVIS
ARE EQUAL OWNERS OF POLYMER TECHNOLOGY INC.
3. FOLLOWING THE CONCLUSION OF THE COSDEN ANDJARVIS/POLYMER INC. LEGAL ACTION, JARVIS AND TESTA WILL

BECOME EQUAL SHAREHOLDERS IN POLYMER TECHNOLOGY INC.
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name on checks and other documents. As Mr. Jarvis was not an
authorized signatory on checking accounts, this arrangement irked
him.
(start - revised page - January 12, 1994]
In the fall of 1989, Mr. Testa suffered a grievous deterioration
in his health. He was henceforth unable to travel to promote PTI's
products or to manage PTI's daily affairs. He was ultimately diagnosed as having severe osteoporosis which left him prone to easy
bone fractures. Mr. Jarvis assumed Mr. Testa's daily management
responsibilities, at first expecting that Mr. Testa would return to
work within a few months. Mr. Testa as yet has not resumed his
former sales and management activities at PTI. Mr. Jarvis' task
became more onerous when the men agreed to discharge Mr. Taylor
in 1991 because he had stopped performing his job adequately as
early as the summer of 1990.
PTI further hired two more staff members who later played
roles in the shareholder meeting and the consent solicitation. In late
1989, it became apparent that PTI needed a salesman since Mr.
Testa would be indefinitely incapacitated. After a year and a half
of negotiations, attempts to hire a French salesman, Mr. Janvier,
an acquaintance of Mr. Testa, failed. Instead, in October 1991 PTI
hired Donald G. Ashburn, about whom Mr. Testa was not enthusiastic, to promote PTI's technology and to search out opportunities
to sell PTI itself. In May 1991, Messrs. Testa and Jarvis concurred
in the hiring of Mr. Mandley as general manager of PTI. In midFebruary 1992, to Mr. Testa's dismay, Ms. Darian resigned over
management differences with Mr. Mandley. Mr. Testa, who lives
[end - revised page - January 12, 1994]

on the east coast, scheduled a trip out to California for early March,
and Mr. Jarvis believed he was coming to fire Mr. Mandley and
persuade Ms. Darian to continue working for PTI.
D.
In advance of Mr. Testa's arrival in California, Messrs. Jarvis
and Ashburn, annoyed with Mr. Testa's recent lack of contribution
to the company, considered ways in which to diffuse some of his
apparent power. Mr. Testa had what amounted to a veto power
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over major decisions; moreover, he had sole authority to write checks
and continued in 1992 to draw the $16,000 monthly salary that he
drew prior to the fall of 1989 when he was actively engaged in
managing and promoting the firm's business. The company was
experiencing a dwindling cash position. Messrs. Jarvis and Ashburn
consulted Stuart C. Gaul, a Pittsburgh attorney with whom Mr.
Ashburn was acquainted, regarding shareholders' meetings under
Delaware law and PTI's bylaws. They were advised by Mr. Gaul
that a PTI shareholder meeting at which a quorum was present
might continue, "notwithstanding the withdrawal of enough stockholders to leave less than a quorum." PEx. 2 (Art. III, § 5). With
Mr. Gaul's help, Mr. Jarvis then prepared and sent out on about
February 26, 1992, one notice to Mr. Testa of a shareholders' meeting and a directors' meeting scheduled for early March. Mr. Testa
requested changes in the notices, which Mr. Jarvis made. Mr. Testa
testified that he was pleased at what he perceived to be attempts by
Mr. Jarvis to put the corporate records in order in advance of a
hoped-for sale to Chi Mei, a chemical firm.
Nearly fourteen years after its incorporation, PTI's first formal
shareholders' meeting convened at about 10:00 a.m. on March 5,
1992, at the offices of Ronald E. Wiksell, a California attorney who
had advised PTI in the past. Messrs. Jarvis, Testa, Wiksell and Mr.
Testa's brother Fred attended. The meeting was immediately recessed
until 5:00 p.m. that same day to enable Mr. Testa to review two
documents: a copy of an employment contract for Mr. Mandley,
recently signed by Mr. Jarvis purportedly on behalf of PTI; and a
letter from Mr. Gaul expressing an opinion on the election of directors
and shareholder deadlocks under Delaware law. Through that letter
Mr. Testa first learned that Mr. Jarvis had consulted an attorney
regarding corporate governance. Both documents disturbed Mr. Testa.
When the meeting resumed on March 5, Messrs. Jarvis and
Testa voted to amend PTI's bylaws to expand the board to three
directors from two. But in subsequent attempts, they could not agree
on a third director. Mr. Testa
[start - revised page - January 12, 1994]
nominated himself and Messrs. Jarvis and Wiksell, and Mr. Jarvis
seconded the motion. Mr. Wiksell declined the nomination, citing
conflicts of interest he might encounter as both a director and legal
advisor to PTI. Mr. Jarvis then nominated himself and Messrs.
Testa and Mandley, a slate Mr. Testa refused to accept. Mr. Testa
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then nominated himself and Messrs. Jarvis and Fred Testa, to which
Mr. Jarvis objected. Without a motion or vote, Messrs. Jarvis and
Testa agreed to recess the meeting until 10:00 the following day.
On March 6, after the meeting reconvened, Messrs. Testa and
Jarvis received Mr. Wiksell's fax stating that he would reconsider
becoming a director. The meeting proceeded informally that day,
as the parties agreed that they would wait to meet formally until
Saturday, March 7, when Mr. Wiksell would again be present. The
meeting was not formally adjourned or recessed.
On Saturday, March 7, the meeting resumed, and Messrs. Jarvis, Testa and Wiksell were all ultimately in attendance. Mr. Ashburn
gave a presentation lasting approximately two hours regarding a
potential merger between his company, Ashburn Inc., and PTI. No
formal action was taken on the subject and no record of it was made
in the minutes of the meeting. Mr. Wiksell then again stated that
he would not become a director, but proposed a management arrangement instead
[end - revised page - January 12, 19941
which, he believed, would have obviated the need for a three member
board. 6 This proposal was ultimately rejected because Mr. Jarvis
thought a three member board was essential. Messrs. Jarvis and
Testa again each proposed their own slates and rejected the other
man's. No written ballots were submitted for any of the nominees.
Mr. Jarvis further refused to return to a two member board. Annoyed, Mr. Testa said that he considered the meeting deadlocked
and over.
Tempers seem to have risen by this late stage in the three-day
meeting. At this point Mr. Wiksell briefly spoke privately with Mr.
Jarvis in efforts to persuade him to accept the two member board
proposal. After Mr. Wiksell informed Mr. Testa that he had been
unsuccessful, Mr. Testa again said that he thought the meeting was
deadlocked and over. Angry at Mr. Jarvis, Mr. Testa said, according
to minutes prepared by Mr. Jarvis: " 'If you want a three man
Board of Directors, you can elect them yourself.' " PEx. 18. Messrs.

6. Mr. Wiksell suggested that Messrs. Jarvis and Testa each become vice
presidents; Messrs. Ashburn and Testa would be responsible for sales, with the
assistance of Ms. Darian and the technical support of Mr. Jarvis, and Messrs.
Ashburn and Jarvis would determine Mr. Mandley's role.

1332

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

Testa and Wiksell then left the meeting. Testa denies having made
that statement.
In all events, Mr. Jarvis claims that he continued the shareholders' meeting and elected the same board that he had unsuccessfully nominated before: Messrs. Testa, Mandley and himself.
Mr. Jarvis then purported to convene the directors' meeting which
had been previously noticed. At the meeting, he and Mr. Mandley
purported to take a variety of corporate actions inimical to Mr.
Testa's interests. 7 Mr. Jarvis subsequently sent to Mr. Testa meeting
minutes which arrived in mid-March. Mr. Testa protested the taking
of those actions at that time.
Nine months later, on January 19, 1993, Mr. Testa along with
Ms. Testa purported to oust the Jarvis-Testa-Mandley board by
written consent. Mr. Testa and Ms. Testa contend that Ms. Testa
had been issued Certificate No. 2 for five shares of PTI stock on
April 12, 1980, in exchange for secretarial services. At some point
the certificate was destroyed or lost, according to Ms. Testa. Once
notified, Mr. Testa testified that he then wrote "Destroyed" over
the stub in the ledger book, but never issued a replacement certificate.
Ms. Testa purported to vote her consents, which along with Mr.
Testa's consents would have constituted a majority of PTI shares,
to elect Messrs. Testa and Janvier and Ms. Testa as PTI directors.
Mr. Janvier has since disclaimed any title to office.
II.
A.
It is first necessary to determine who are the shareholders of
PTI. If Ms. Testa is a shareholder, then the consent solicitation of
January 19, 1993, may have been effective to elect a new board.
Moreover, the March 5-7, 1993 shareholder meeting may have been
invalid since she neither received nor waived notice. If she is not a
shareholder, however, then the consent solicitation would have been
ineffective for lack of a majority of consents. Additionally, the March
1992 shareholders' meeting would have been validly convened, and

7. The new board purported to: elect Mr. Jarvis as chairman of the board,
elect Mr. Ashburn as president, elect Mr. Mandley as vice president, change
signatories on PTI checking accounts, accept Ms. Darian's resignation, and change
PTI's compensation schedule so that Mr. Testa would receive little compensation.
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its results would require further examination. Based on the analysis

below, I conclude that Ms. Testa is not a shareholder of PTI.
[1-4] Delaware corporations may rely almost exclusively on the stock
ledger to determine the record holders eligible to vote in an election.
See 8 Del. C. § 219(c) (1991);8 but see Rainbow Navigation, Inc. v. Pan
Ocean Navigation, Inc., Del. Supr., 535 A.2d 1357, 1359 (1987) ("We
now hold that when the stock ledger is blank or non-existent, the Court
of Chancery has the power to consider other evidence to ascertain
and establish stockholder status.") (emphasis added); In re Diamond
State Brewery, Inc., Del. Oh., 2 A.2d 254, 257 (1938) ("The court
is not bound in a review proceeding [of an election] by the showing
of stockholders made on the corporation's books."). In In re Northeastern Water Co., Del. Ch., 38 A.2d 918 (1944), this court noted
that the predecessor to section 219(c) "provides a limited but practical
rule of evidence for the ready ascertainment of persons entitled to notice
of and to vote at a stockholders' meeting." Id. at 923 (emphasis
added). 9 Where the company's ledgers show record ownership, no
other evidence of shareholder status is necessary. See McLain v. Lanova
Corp., Del. Ch., 39 A.2d 209, 210 (1944). Whereas possession of a
certificate does not itself constitute ownership of shares, such possession is strong evidence that a person is a shareholder. Norton v.
Digital Applications, Inc., Del. Ch., 305 A.2d 656, 659 n.1 (1973)
(noting that "[a] person may be a stockholder without having in
hand a certificate evidencing stock ownership"); Baker v. Bankers'
Mortgage Co., Del. Oh., 135 A. 486, 488 (1926) ("Certificates of
stock are themselves only evidence of shares. They are not the
shares."), aff'd sub nom. Sohland v. Baker, Del. Supr., 141 A. 277
(1927). Where, as here, in contrast, the ledger does not reflect record
ownership and the plaintiff possesses no certificate, the onus is rightly
placed on her to show that she is indeed a shareholder.

8. That section provides in pertinent part "The stock ledger shall be the
only evidence as to who are the stockholders entitled to ... vote ... at any
meeting of the stockholders."
9. Notwithstanding the corporation's proper reliance on its ledgers, as between a record owner and a transferee of shares, or a record owner and a beneficial
owner, Delaware courts have often looked beyond the stock ledger to determine
shareholder status, particularly with regard to voting rights. Commonwealth Assocs.
v. Providence Health Care, Inc., Del. Ch., No. 13,214, Allen, C., slip op. at 9 (Dec.
7, 1993) (considering the right of a post-record date transferee to vote in consent
solicitation); In re Giant Portland Cement Co., Del. Ch., 21 A.2d 697 (1941); In re
Canal Constr. Co., Del. Ch., 182 A. 545 (1938); Italo Petrolteum Corp. v. Praducem Oil

Corp., Del. Ch., 174 A. 276 (1934).
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In this case, Ms. Testa, who has no certificate evidencing her
ownership and is not recorded as a shareholder in the company's
ledger, has asserted that she is the legal owner of shares for the
purpose of voting in a consent solicitation and requiring notice of
a meeting. Even if one were to look beyond the stock ledger, the
facts surrounding the purported issuance of shares to Ms. Testa in
this case are so inconsistent that a reasonable conclusion cannot be
made that she was indeed a shareholder.
In two letters requesting a replacement certificate, Ms. Testa
cited different dates and circumstances for the issuance of the shares.
Both letters post-date the March 1992 stockholders' meeting. In her
May 1, 1992 letter to Mr. Testa, Ms. Testa wrote that she misplaced
her one share of PTI stock which she had purchased from the
company in 1981. PEx. 19. In her October 1 letter to PTI, after
consultation with Mr. Testa, Ms. Testa wrote that she had misplaced
or destroyed her certificate for five shares of PTI stock issued to her
(without mention of purchase) on April 12, 1980. PEx. 20. Ms. Testa
was confused about whether she had purchased the shares or they
had been issued to her in consideration of quasi-secretarial work she
had performed on PTI's behalf for a few weeks.
Ms. Testa's interest, if it existed, was kept wholly confidential;
no traces of it, except those recently created by her and Mr. Testa
exist. It is not mentioned on any officially filed documents. Mr.
Jarvis was never apprised that she had supposedly become a shareholder. Moreover, when corporate unrest arose in 1992, Mr. Testa
never protested that Ms. Testa was a shareholder and that she should
have been present at the March meetings. Only her self-serving
testimony, buttressed and, I suppose, tutored by that of Mr. Testa
support her shareholder status claim.
[5] In the face of no positive evidence of ownership to contradict
the stock ledger, plaintiff has failed to bear her burden of proof that
she is a shareholder entitled to vote at a meeting or by consent.
Given that Ms. Testa was not a shareholder at the time of the
shareholder meeting in March 1992, that meeting was not invalid
for want of notice to her. Since she was also not a shareholder at
the time of the consent solicitation in January 1993, the attempt to
elect Messrs. Testa, Janvier and Ms. Testa also failed for lack of a
majority of shareholders' votes.
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B.
The next issue to be addressed is whether Messrs. Testa and
Jarvis were shareholders and in what proportion. Each party now
attacks the issuance of shares to the other for lack of consideration.
The stock ledger reflects that each owns 100 shares of PTI and each
has a certificate evidencing his interest. The question is whether the
shares were properly issued for valid consideration.
[6] The facts reveal that both Messrs. Jarvis and Testa gave valid
consideration for their shares. Under Delaware law, stock issued in
return for services, even those rendered before incorporation, is issued
for valid consideration. See 8 Del. C. § 152; Blish v. Thompson Automatic
Arms Corp., Del. Supr., 64 A.2d 581, 595 (1948); Shore v. Union Drug
Co., Del. Ch., 156 A. 204, 206-07 (1931). It is clear that Mr. Testa
expended time, energy and money in advance of the incorporation
of PTI, thereby providing adequate consideration for the issuance
to him of 100 shares. Given the degree of informality under which
PTI operated, Mr. Testa's shares must be considered validly issued,
notwithstanding the lack of evidence of formal approval by the original
directors, Mr. Testa and Mrs. Jarvis. The circumstances force a
strong presumption that at some point the two agreed that Mr. Testa
would be issued the shares.
Mr. Jarvis also provided valid consideration for the 100 shares
ultimately issued to him in 1991. Defendants contend that Mr. Jarvis
devoted greater time and energy to PTI than he had initially intended,
abandoned claims for back salary of $50,000 per year for the duration
of his association with PTI and for the reimbursement of expenses
from the pilot project, and that he had dedicated significant services
to PTI's success without compensation. All these points served as
consideration for the 1983 Olive Branch Agreement between, as
plaintiffs point out, Messrs. Testa and Jarvis, not Mr. Jarvis and
PTI. Plaintiffs argue that the consideration supporting that agreement
was the same consideration supporting the gentleman's profit-sharing
agreement and, therefore, insufficient to support the 1983 Agreement.'0
Whether or not the shares issued Mr. Jarvis were granted under
the Olive Branch Agreement, or in return for services which sup-

10. The case cited by plaintiffs is distinguishable in that the Vice chancellor
found that shares of a similarly mismanaged corporation were issued for patents
as "consideration," but he found that the patents already belonged to the corpo-
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ported another agreement need not be decided here. It is sufficient
to note that the shares were not issued to Jarvis until 1991, well
after the conclusion of the Cosden Litigation in about 1985, and
after Mr. Jarvis had assumed primary responsibility for PTI in the
wake of Mr. Testa's debilitating illness. Mr. Jarvis' services rendered
after 1985, particularly with his heightened responsibilities after 1989,
provided adequate consideration for the issuance by PTI of shares
to him.
[7] Finally, Mr. Testa himself issued the shares to Mr. Jarvis, listed
him as a shareholder on official documents and otherwise treated
him as a shareholder. He cannot now challenge the validity of the
issuance, even were there no consideration, since he more than
acquiesced in that action. See Finch v. Warrior Cement Corp., Del. Ch.,
141 A. 54, 61-62 (1928) ("Acquiescence and participation in an
issue of stock, without consideration or for an insufficient consideration, will bar the right of the assenting shareholder to complain
against its issuance."). This court, therefore, concludes that Messrs.
Jarvis and Testa were the only shareholders and were valid shareholders of PTI as of March 1992.
C.
The next issue to be addressed is whether Mr. Testa's departure
from the shareholder meeting in March 1992 rendered the remaining
shareholder incapable of taking further corporate action. Plaintiffs
claim that the shareholders were deadlocked and that Mr. Testa as
president terminated the meeting by exiting." If he did withdraw
and leave a functioning body, then he was tricked into doing so,
according to plaintiffs. Defendants claim that Mr. Testa's withdrawal
did not break the quorum, and Mr. Jarvis elected the new board
of directors at Mr. Testa's own suggestion. They contend that he
was not tricked into withdrawal, but rather that he had a responsibility
to be informed of the corporate bylaws.
[8] Two approaches reaching different results are at work here.
The Delaware Supreme Court has held that the withdrawal of votes
or proxies cannot break a quorum once present, although unusual
ration. Andresen v. Bucalo, No. 63272, Hartnett, V.C., mem. op. at 9 (Mar. 14,
1984). Here, any services as consideration under the 1983 Agreement had arguably
already been rendered in return for Mr. Testa's promise, not PIT's.
11. Plaintiffs cite PTI's bylaws which provide that the president has the power
to preside over board of directors' meetings. Plaintiffs merely extend this to mean
that the president may adjourn and terminate shareholders' meetings as well. PEx.
2, at Art. V, § 4. I need not reach this argument.
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circumstances may be considered. See Berlin v. Emerald Partners, Del.
Supr., 552 A.2d 482, 493 (1988) ("the quorum once established,
will not be defeated by a stockholder who ... leaves the meeting");

Attenbury v. Consolidated Coppermines Corp., 20 A.2d 743, 749-50 (1941)
(noting that a shareholder, "once having attended a meeting, should
be deemed present for quorum purposes, in the absence of some unusual
circumstances") (emphasis added); Duffy v. Loft, Del. Supr., 152 A.
850, 853 (1930).
[9-10] In another vein, the Delaware General Corporation Law
allows the appointment of a custodian under circumstances of a
shareholder deadlock in electing directors. 8 Del. C. § 226(a);12 see
Drob v. National Memorial Park,
[start - revised page - January 12, 1994]

Inc., Del. Ch., 41 A.2d 589, 597-98 (1945) (recognizing shareholder
deadlock in considering appointment of custodian for corporation
prior to enactment of section 226). No irreparable injury need be
found when there is a shareholder deadlock in order to justify the
appointment of a custodian. Guiricich v. Emirol Corp., Del. Supr.,
449 A.2d 232, 238 (1982).
[11] The Delaware Supreme Court has acknowledged the potential
for abuse in a deadlock situation: "carefuljudicialscrutiny will be given
in a situation in which the right to vote for the election of successor
directors has been effectively frustrated and denied by the willful
perpetuation of a shareholder-deadlock and the resulting entrenched
board of directors." Id. at 239. Section 226(a)(1) and case law
stemming from it help to inform the court's obligation to protect
3
the proper functioning of corporate democracy.
A third consideration present in this case and not present in
the cited cases is that as joint venturers and co-directors the parties
here have a relationship that departs from the relationship between
shareholders of a large, public company. In such circumstances as
these dealing with the conduct of an annual meeting, a duty of fair

12. Section 226(a) provides in pertinent part: "(a) The Court of Chancery,
upon application of a stockholder, may appoint 1 or more persons to be custodians,
.. for any corporation when: (1) At any meeting held for the election of directors

the stockholders are so divided that they have failed to elect successors to directors
13. There is currently a custodian pmdente le, Mr. Wiksell, and plaintiffs
alternatively argue for the appointment of a custodian.
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dealing might be said to be borne by each such person. The facts
[end - revised page - January 12, 1994]

shown at trial surrounding the purported election of Mr. Jarvis' slate
are pertinent. Jarvis had acquired in advance legal advice on how
he might be able to frustrate Testa's right to consent to the identity
of the board. He implemented that plan, waiting for Testa to grow
frustrated. Mr. Testa and Mr. Jarvis were angry with each other
after three days of haggling over their dwindling business. Mr. Jarvis'
testimony that he thought he had authorization to elect a new board
after Mr. Testa's departure, based on Mr. Testa's facetious parting
.retort is incredible. 14 In this case, where PTI had consistently operated
with less than the minimum required level of corporate formality,
to claim that the March shareholder meeting was not adjourned
because no one voted on it and no one rapped a gavel on a table
is fictitious. No reasonable person would believe that Mr. Testa
intended merely to withdraw from the meeting rather than end it,
leaving Mr. Jarvis the power to elect a new board.
[12] It is well established as a general proposition that once a
quorum obtains for a shareholders' meeting it may not be destroyed
by a shareholder removing himself from the meeting. See 5 Fletcher
Cyclopedia of Corporation § 2013.1 (1987). The most recent restatement of this general rule is in Emerald Partners, supra. The reason
for the rule was set forth in the early Delaware case. lexter v. Columbia
Baking Co., Del. Ch., 145 A. 115 (1929) (Wolcott, C.). To permit
a shareholder to defeat a quorum by withdrawal from the meeting
would give to a minority, in some circumstances, a veto over action
that a majority of those present at the meeting in person and by
proxy are entitled to take. This seems not only inconsistent with
well functioning corporate democracy, but presents as well the opportunity for strategic maneuvering by small shareholders for personal
gain unconnected with corporate advantage.
[13] But where two fifty percent shareholders constitute all shareholders of the corporation, this reasoning has no application. In such
circumstances, no corporate action can be taken at the shareholders'
meeting without the concurrence of both shareholders. Thus, with-

14. In response to questions by the court regarding whether Mr. Testa's
words were to be taken seriously, Mr. Jarvis responded: "I was pleased that he
said it. And I accepted it at that. It did sound facetious to me." Tr. at 344-45.
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drawal cannot be used as a tactic to deprive a functioning majority
of the meeting from taking action. In this circumstance the reason
for the rule does not exist and the rule itself should not apply.
Indeed, to apply the rule in such circumstances would have the very
reverse effect than that intended by the rule. It would here enable
a shareholder to act who could not act at the meeting prior to withdrawal
(rather than allowing a shareholder majority who could act prior to
the withdrawal to do so). Were one 50 percent shareholder compelled
to remain at a meeting for fear of losing an election, corporate
democracy would devolve into an endurance contest, with one party
opposing motions to adjourn indefinitely, merely to break the other
side down. A shareholder could be held hostage. Section 226(a)(1)
solves the day-to-day problem by permitting appointment of a custodian; but that section itself presumes that there was at least one
unsuccessful meeting, after which everyone went home and then prepared for the Section 226 issue. Thus, I conclude that where there
are two fifty percent shareholders, exit of one during a deadlock is
tantamount to adjournment.
D.
[14] Given that Mr. Jarvis' attempt to elect a new board in March
1992 was unsuccessful, the directors prior to that meeting constitute
the bodrd. See 8 Del. C. § 141(b) ("Each director shall hold office
until his successor is elected and qualified or until his earlier resignation or removal."). Although there is no record of a formal
election of Jarvis as a director, all of the shareholders of the company
treated Mr. Jarvis as a director and thus in the context of this joint
venture enterprise I conclude he was and remains one. He was listed
on official filings as a director, although Mrs. Jarvis was listed in
the certificate of incorporation as one of the original directors along
with Mr. Testa. It is futile to challenge the lack of formality in the
election of a director now given the passage of time and Mr. Testa's
acquiescence in Mr. Jarvis' status as director. This court, therefore,
recognizes Messrs. Jarvis and Testa as the proper board of PTI.
One vacancy remains, given the formal amendment to the bylaws
to increase the board from two members to three. The court also
notes that Mr. Testa is still the president of PTI as efforts to remove
him were similarly unavailing.
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E.

Both sides of this matter have argued that their own fees should
be paid by the corporation (Mr. Jarvis has apparently already used
corporate assets to pay his attorneys), and that the other side's should
not be.
[15] Given the determination that no board was duly elected at the
March 1992 meeting, it follows that Mr. Jarvis was not in a position
authoritatively to determine that PTI should resist the relief sought
in the complaint or to authorize the expenditure of corporate funds
to do so. The board was deadlocked. Testa was formally the president
of the firm but in light of the deadlock he was not authorized either
to commit the corporation to the expense of this litigation, which is
not an ordinary and usual business expense. He was able to proceed
in this action by reason of his status as a shareholder and as a
director. While other factual circumstances might justify an award
of fees to a director in a Section 225 action, cf. Allied Artists Pictures
Corp. v. Baron, Del. Supr., 413 A.2d 876 (1980), in the context of
this joint venture corporation, I do not believe equity would be
advanced by requiring the corporation to pay the costs associated
with Mr. Testa's law suit.
The outcome of this litigation leaves the parties where they were
when they could not agree in March 1992, only poorer. The corporation law cannot in this case solve the fundamental inability of
these joint venturers to work together. It can only offer dissolution
as relief. See Del. C. §5 273, 275 (1991). Indeed, where the requirements of formal law were for so long virtually ignored it would seem
surprising if the formal law could offer a clear and fair way out of
this difficulty other than dissolution, as it perhaps might have done
if attention had been paid to it earlier. Forms of organization that
contemplate deadlocks for example have evolved. See, e.g., Ringling
v. Ringling Bros. Barnum & Bailey Combined Shows, Del. Supr., 53
A.2d 441 (1947).
Therefore, Mr. Testa's claim that the slate of directors purportedly elected by his former wife and himself constitute the validly
elected board, is rejected. His claim that the board purportedly elected
in March 1992 does not constitute the validly elected board is accepted. The holdover board continues in office subject to the terms
of the order appointing the custodian.
As a step to resolving this dispute, I will ask the custodian, in
light of the holdings with respect to fees made herein, to investigate
the nature and value of PTI's assets (including claims for diversion
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of its property, if any) and liabilities and to propose to the parties
a plan of dissolution. That plan may, if accepted by both, resolve
the matter or if accepted by one, form the basis for a petition under
Section 273. I will, therefore, continue the custodian in place for
three months in order to accomplish this step. That period may be
extended for good cause upon application on notice.
Plaintiffs may submit an order implementing the foregoing on
notice.

U-H ACQUISITION CO. v. BARBO
No. 13,279
Court of Chancery of the State of Delaware, New Castle
January 28, 1994
Revised January 31, 1994
Plaintiffs, tender-offerors for units of seventeen limited partnerships, sought declaratory and injunctive relief for actions by defendants, general partners of the limited partnerships, who unilaterally
adopted amendments to the limited partnership agreements that
significantly altered the method by which limited partners could act
by written consent. Defendants moved to dismiss for plaintiffs' lack
of standing to bring this suit or, in the alternative, to stay the
proceedings in favor of federal court actions pending in the State of
Washington.
The court of chancery, per Vice-Chancellor Hartnett, found that
plaintiffs lacked standing to bring a claim of breach of fiduciary duty
because plaintiffs had no standing to bring a partner derivative suit
and could not have been owed any fiduciary duty. The court also
found that it lacked subject matter jurisdiction to hear the part of
the complaint that sought a declaratory judgment because there were
no well-pleaded independent equitable claims.
1. Action

C--- 13

The concept of standing to sue refers to the right of a party to
invoke the jurisdiction of a court to enforce a claim or redress a
grievance.
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13

When considering the issue of standing, a court considers who
is entitled to bring a lawsuit rather than the merits of the particular
controversy.
3.

Action

0

13

What has traditionally been referred to as the question of standing to sue is whether a party has a sufficient stake in an otherwise
justiciable controversy to obtain judicial resolution of that controversy.
4.

Action

C

13

Where the party does not rely on any specific statute authorizing
invocation of the judicial process, the question of standing depends
upon whether the party has alleged such a personal stake in the
outcome of the controversy, as to ensure that the dispute sought to
be adjudicated will be presented in an adversary context and in a
form historically viewed as capable of judicial resolution.
5.

0

Corporations

202

Whether a cause of action is individual or derivative must be
determined from the nature of the wrong alleged and the relief, if
any, which could result if the plaintiff were to prevail. In determining
the nature of the wrong alleged, a court must look to the body of
the complaint, not to the plaintiff's designation or stated intention.
6.

C

Corporations

202

For a plaintiff to have standing to bring an individual action
in the corporate context, he must allege either an injury which is
separate and distinct from that suffered by other shareholders or a
wrong involving a contractual right of a shareholder which exists
independently of any right of the corporation.
7.

Partnership

4

370

In a derivative action, the plaintiff must be a partner at the
time of bringing the action, and must also have been a partner at
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the time of the transaction of which he complains, or his status as
a partner must have devolved upon him by operation of law or
pursuant to the terms of the partnership agreement from a person
who was a partner at the time of the transaction. DEL. CODE ANN.
tit. 6, § 17-1002 (1993).
8.

Corporations

0=

189(5)

An action concerning a corporation's wrongful refusal to issue
a stock certificate or a refusal to recognize a proper transfer of stock
may be maintained individually by shareholders.
9.

Corporations

C= 189(1), 202

In order to maintain a claim for breach of fiduciary duty, a
plaintiff must show that it was owed a fiduciary duty.
10.

Pretrial Procedure

C

681

In addressing a motion to dismiss, a court must consider only
those matters contained in the pleadings.
11.

Declaratory Judgment

C-

271

In determining whether a court has subject matter jurisdiction
over an asserted claim, the court must look solely to the allegations
of the complaint and a determination of what the plaintiff really
seeks by the complaint.
12.

Declaratory Judgment

C= 271

The existence of subject matter jurisdiction is to be determined
as of the time of filing the complaint.
13.

Corporations

0

Declaratory Judgment

202
C==, 311

The nature of the wrongs alleged in the body of the complaint,
not a plaintiff's claimed intention, controls the legal character of the
claims asserted.
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9

An injunction should never issue unless it is necessary for the
protection of the movant's rights.
15.

Declaratory Judgment

0

273

A declaratory judgment action cannot be maintained in the
court of chancery unless there exists an independent basis for equitable jurisdiction.
A. Gilchrist Sparks, III, Esquire, Lawrence A. Hamermesh, Esquire,
and Donna L. Culver, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Dennis J. Block, Esquire, Stephen A.
Radin, Esquire, and Richard W. Slack, Esquire, of Weil, Gotshal
& Manges, New York, New York, of counsel, for plaintiffs U-H
Acquisition Company and U-Haul International, Inc.
R. Franklin Balotti, Esquire, Gregory P. Williams, Esquire, Daniel
A. Dreisbach, Esquire, and Raymond J. DiCamillo, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; Perkins Coie,
Seattle, Washington, of counsel; and Latham & Watkins, Los Angeles, California, of counsel, for the defendants.
HARTNETT,

Vice-Chancellor

Defendants have moved to dismiss this action or, in the alternative, to stay it in favor of three U.S. district court actions pending
in the State of Washington.
The Court finds that plaintiffs lack standing to bring Count II
of the Complaint, a claim of a breach of fiduciary duty, because
plaintiffs have no standing to bring a partner derivative suit and
could not have been owed any fiduciary duty. The Court also finds
that it lacks subject matter jurisdiction to hear Count I of the
Complaint that seeks a declaratory judgment because there are no
well-pleaded independent equitable claims. Defendants' motion to
dismiss must, therefore, be granted.
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THE FACTS
I
The factual background is complex because this case involves
seventeen separate limited partnerships, some of which were organized under Delaware law and some under Washington law. The facts
are taken from the allegations of the Complaint and all the wellpleaded allegations are accepted as being true for the purpose of the
pending motion. Grobow v. Perot, Del. Supr., 539 A.2d 180, 187
(1988). The Complaint was filed on December 3, 1993, in this Court
challenging actions taken by the general partners of the seventeen
limited partnerships (collectively, the "Partnerships"), the units of
which are publicly held. Twelve of the limited partnerships were
formed under the law of Washington (Shurgard 1 through Shurgard
12) and five were formed under the law of Delaware (Shurgard 14
through Shurgard 18). Defendants Charles Barbo (Barbo) and Shurgard General Partner, Inc. (a Washington corporation owned by
Barbo) are general partners in all the Partnerships. Defendant Arthur
Buerk (Buerk) is a general partner of seven of the Washington limited
partnerships and five of the Delaware limited partnerships. Defendant
Donald Daniels (Daniels) is a general partner in three of the Washington limited partnerships (Shurgard 1 through Shurgard 3). Shurgard 1 and 2 are not named as defendants in this action.
Plaintiff U-Haul Acquisition Company (U-Haul Acquisition) is
a Delaware corporation wholly-owned by plaintiff U-Haul International, Inc., a Nevada corporation (collectively, "U-Haul"). U-Haul
Acquisition was recently incorporated for the purpose of acquiring
all of the units in all the Partnerships. U-Haul commenced an allcash tender offer for these units on December 3, 1993. The tender
offer is conditioned upon the
completion [by U-Haul] of a consent solicitation seeking
the replacement of the general partners of the Partnerships
...

and completion of a consent solicitation seeking amend-

ments to the partnership agreements removing restrictions
in those agreements upon the ability of [U-Haul] to purchase
a majority of the units of the Partnerships and effect second
step mergers with the Partnerships, pursuant to which all
non-tendering unitholders would obtain the same cash consideration paid to tendering unitholders.
(U-Haul Plaintiffs' Answering Brief (AB) at 8).
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U-Haul commenced its consent solicitation on December 23,
1993. The U-Haul tender offer, originally set to expire on January 3,
1994, will now remain open at least until January 28, 1994.
Plaintiff Donald Marney ("Marney") is an affiliate of U-Haul
and an assignee of limited partner interests in two of the Delaware
limited partnerships (Shurgard 17 and 18) and one of the Washington
limited partnerships (Shurgard 6). He, however, is not a "substituted
limited partner" as that term is defined in the limited partnership
agreements. An assignee does not have the right to vote on partnership matters pursuant to the limited partnership agreements.
The Complaint challenges the validity of certain amendments
(the "Amendments") made to all of the partnership agreements in
April, 1993 (except as to the agreements governing Shurgard I and
2). U-Haul alleges that the general partners, without obtaining the
allegedly required authorization from the limited partners of each
partnership, adopted Amendments that significantly alter the method
by which limited partners may act by written consent. The Amendments provide:
actions by written consent may be initiated by the General
Partners or by one or more limited partners holding not
less than 10% of the outstanding units, provided that such
Limited Partners have presented to the General Partners
written evidence that the 10% requirement has been satisfied before any such action is initiated. Within 10 days
of written receipt of such written evidence, the General
Partners shall fix a record date to determine the Limited
Partners entitled to vote on such action.
Prior to adoption of the Amendments, the limited partners allegedly
could act by written consent simply by obtaining the number of
votes required to authorize the desired action and delivering the
votes to a General Partner.
Although the Complaint discusses at length a transaction proposed by the general partners of the Partnerships (the proposed "rollup transaction"), it does not seek any relief as to it. The Complaint
does allege that the general partners have breached their fiduciary
duties in proposing the "grossly unfair" roll-up transaction that
"allows the General Partners to benefit at the expense of the limited
partners." (Complaint 48).
Under the proposed roll-up transaction, the general partners
have formed a Delaware corporation called Shurgard Storage Center,
Inc. ("Shurgard Storage") for the purpose of purchasing all of the
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assets of the Partnerships in exchange for a combination of Shurgard
Storage stock and notes. The limited partners of each of the Partnerships must approve participation in the roll-up transaction by a
simple majority vote. About November 23, 1993, the general partners
began mailing a Prospectus/Consent Solicitation Statement/Offer to
Purchase. The January 28, 1994 deadline for that Offer apparently
has been extended in light of a tentative agreement reached about
January 20, 1994, between the general partners and the unitholders
involved in a Delaware purported class action suit (Russell v. Barbo,
Del. Oh., No. 13,289 (filed Dec. 13, 1993)), and a Washington class
action suit (McGregor v. Shurgard Storage Centers, Inc., W.D. Wa., No.
093-1747 (filed Dec. 13, 1993)).
U-Haul and Marney fied this Delaware action on December 3,
1993. They seek a declaratory judgment declaring the Amendments
to the limited partnerships to be null and void and seek to permanently enjoin the defendants from enforcing the allegedly invalid
Amendments. They also allege that the adoption of the Amendments
constituted a breach of the general partners' fiduciary duties and
that the Amendments interfere with the completion of their tender
offer solicitation.
Neither plaintiff U-Haul Acquisition Company nor U-Haul International, Inc. was a limited partner in any of the Partnerships
when the Amendments were adopted nor were they limited partners
when the present action was filed. Plaintiff Marney acquired his
interest as an assignee but not as a substituted limited partner in
the limited partnerships after the adoption of the challenged Amendments but before the filing of the Complaint.
STANDING TO SUE
II
[1-4] First to be considered is defendants' claim that plaintiffs lack
standing to maintain this suit. The concept of standing to sue refers
to the "right of a party to invoke the jurisdiction of a court to
enforce a claim or redress a grievance." Stuart Kingston, Inc. v.
Robinson, Del. Supr., 596 A.2d 1378, 1382 (1991) (citing 59 Am.
Jur. 2d Parties § 30 (1989)). When considering the issue of standing,
a Court considers who is entitled to bring a lawsuit rather than the
merits of the particular controversy. Stuart Kingston, 596 A.2d at
1382. In Sierra Club v. Morton, 405 U.S. 727, 731-32 (1972), the
United States Supreme Court stated:
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Whether a party has a sufficient stake in an otherwise
justiciable controversy to obtain judicial resolution of that
controversy is what has traditionally been referred to as the
question of standing to sue. Where the party does not rely
on any specific statute authorizing invocation of the judicial
process, the question of standing depends upon whether the
party has alleged such a "personal stake in the outcome
of the controversy," as to ensure that "the dispute sought
to be adjudicated will be presented in an adversary context
and in a form historically viewed as capable of judicial
resolution." (Citations omitted.)
Defendants argue that this action should be dismissed because
the plaintiffs lack standing to bring it.
III
The Complaint alleges two causes of action. Count I seeks a
declaratory judgment that the challenged Amendments are null and
void because they were adopted unilaterally by the general partners
in violation of the terms of the limited partnership agreements and
that the Amendments are preventing the completion of the tender
offer. The partnership agreements allegedly required limited partner
approval of the Amendments. Count II of the Complaint alleges that
the general partners breached their fiduciary duties owed TO THE
LIMITED PARTNERSHIPS AND ALL LIMITED PARTNERS in unilaterally
adopting the challenged Amendments, in failing to rescind the
Amendments, and in failing to exempt the U-Haul consent solicitation
from operation of the Amendments. It is also alleged that the general
partners have breached their fiduciary duties by proposing a roll-up
transaction that "is grossly unfair to the limited partners and allows
the General Partners to benefit at the expense of the limited partners." (Complaint
47-48 (emphasis added)).
IV
[5-6] The seminal issue is whether Count II of the Complaint, that
states a claim for a breach of fiduciary duty, is a partner derivative
claim or is an individual claim. In the context of a stockholder
derivative suit, the Delaware Supreme Court has stated:
Whether a cause of action is individual or derivative must
be determined from the nature of the wrong alleged and
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the relief, if any, which could result if the plaintiff were to
prevail. In determining the nature of the wrong alleged, a
Court must look to "the body of the complaint, not to the
plaintiffs designation or stated intention."
Kramer v. Western Pac. Indus., Del. Supr., 546 A.2d 348, 352 (1988)
(quoting Lipton v. News Int'l, PLC, Del. Supr., 514 A.2d 1075, 1078
(1986)). For a plaintiff to have standing to bring an individual action
in the corporate context, he must allege either "an injury which is
separate and distinct from that suffered by other shareholders or a
wrong involving a contractual right of a shareholder which exists
independently of any right of the corporation." Id. at 351.
An examination of the allegations of the present Complaint must
lead to the conclusion that most of Count II is a partner derivative
claim. Count II alleges an injury that inures to all the limited
partnerships and to all the unitholders equally. Count II further
alleges that the general partners breached their fiduciary duties "owed
to the limited partnerships and all limited partners." Such a claim
is derivative, not individual.
[7] The Delaware Revised Uniform Limited Partnership Act sets
forth the requirements for standing to bring a partner derivative
action. 6 Del. C. § 17-1002 states:
In a derivative action, the plaintiff must be a partner at
the time of bringing the action and:
(1) At the time of the transaction of which he complains;
or
(2) His status as a partner had devolved upon him by
operation of law or pursuant to the terms of the partnership agreement from a person who was a partner at
the time of the transaction.
This same provision is contained in the Washington Limited
Partnership Act. 25 RCW § 25.10.570 (1992).
The claims asserted that are derivative, therefore, must be dismissed because plaintiffs do not have standing to assert them.
V
[8] Certain claims for breach of fiduciary duty, however, may be
individual claims. Reeves v. Transport Data Communications, Inc., Del.
Oh., 318 A.2d 147, 150 (1974) (actions based on a corporation's
wrongful refusal to issue a stock certificate or a refusal to recognize
a proper transfer of stock may be maintained individually by shareholders). Count II of the Complaint may contain such an individual
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claim. It apparently states a breach of fiduciary duty claim as to the
contractual right of a unitholder to vote by written consent because
it alleges that the general partners wrongfully adopted the Amendments and then wrongfully refused to rescind those Amendments,
even after the unitholders were presented with the U-Haul tender
offer and consent solicitation. Such a claim apparently could be
individually brought by a unitholder because he would have an
individual contractual right to execute a written consent. Kramer,
supra.
Notwithstanding that such a claim might be brought as an
individual claim, the issue remains whether U-Haul or Marney have
standing to bring an individual claim for the alleged breach of
fiduciary duty.
VI
[9] It is axiomatic that in order to maintain a claim for breach of
fiduciary duty, a plaintiff must show that it was owed a fiduciary
duty. See Reeves, 318 A.2d at 150. The Complaint does not allege
(because it could not) that U-Haul, an arm's-length tender offeror,
was owed any fiduciary duty by any general partner.
U-Haul, therefore, lacks standing to bring a claim for breach
of a fiduciary duty by the general partners because it could not be
owed any fiduciary duty by the general partners.

VII
[10] Plaintiff Marney also does not have standing to bring this suit.
In addressing a motion to dismiss, this Court must consider only
those matters contained in the pleadings. Grobow v. Perot, 539 A.2d
180, 187 (1988); Haber v. Bell, Del. Ch., 465 A.2d 353 (1983). It
is alleged that at the time of the filing of the Complaint, Marney
was an assignee of certain limited partner interests in three limited
partnerships.
The limited partnership agreements provide, however, that an
assignee does not have the right to vote on Partnership matters until
and unless such assignee becomes a Substituted Limited Partner.
Because Marney was not a Substituted Limited Partner he did not
have a right to vote by written consent. He therefore lacked standing
to bring a claim alleging breach of a fiduciary duty relating to the
exercise of his right to vote by written consent.
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Because U-Haul and Marney both lack standing to bring Count
II of the Complaint that alleges a breach of fiduciary duty relating
to the right to vote by written consent, Count II must be dismissed.
VIII
[11-12] More troublesome is whether this Court has subject matter
jurisdiction over Count I of the Complaint that states a claim for
declaratory relief in view of the dismissal of Count II. In determining
whether this Court has subject matter jurisdiction over an asserted
claim, the Court must look solely upon the "allegations of the
complaint and a determination of what the plaintiff really seeks by
the complaint." Diebold Computer Leai'ng, Inc. v. Commercial Credit
Corp., Del. Supr., 267 A.2d 586, 588 (1970). The existence of subject
matter jurisdiction is to be determined as of the time of filing of the
complaint. Id.
[13] The nature of the wrongs alleged in the body of the Complaint,
not a plaintiff's claimed intention, controls the legal character of the
claims asserted. Id.; Kramer, 546 A.2d at 352; Lipton v. News Int'l,
PLC, Del. Supr., 514 A.2d 1075 (1986). In its Request for Relief
as to Count II, plaintiffs seek a declaratory judgment that the Amendments are null and void and seek a permanent injunction enjoining
the defendants from "enforcing the invalid, null and void Entrenchment Amendments." (Complaint, Request for Relief (b)).
[start - revised page - January 31, 1994]

IX
[14] An injunction should never issue, however, unless it is necessary for the protection of the movant's rights. Danby v. Osteopathic
Hosp: Ass'n of Del., Del. Ch., 101 A.2d 308 (1953), aff'd, Del. Supr.,
104 A.2d 903 (1954). The plaintiffs in the Complaint seek a permanent injunction enjoining defendants from enforcing the alleged
invalid, null and void Amendments. A permanent injunction, however, could not be necessary. If the Amendments are declared null
and void, no injunction would be needed. Likewise, if the Amendments are declared to be valid and enforceable, no injunction would
be necessary. Count I of the Complaint therefore, in reality, merely
states a claim seeking declaratory judgment.
[15] It is settled that a declaratory judgment action cannot be
maintained in this Court unless there exists an independent basis
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for equitable jurisdiction. Diebold, 267 A.2d at 591; Heathergreen Commons Condo. Ass'n v. Paul, Del. Ch., 503 A.2d 636, 642 (1985) (Court
of Chancery has jurisdiction over a declaratory judgment action only
if there exists an underlying basis for equity jurisdiction measured
by traditional standards).
Assuming, arguendo, that Count I of the Complaint states a
well-pleaded claim for a declaratory judgment under the Delaware
Declaratory Judgment Act, 10 Del. C. Ch. 65, nevertheless, because
the Complaint fails to set forth any well-pleaded independent basis
for equitable jurisdiction, this Court does not have jurisdiction to
hear Count I, the declaratory judgment claim, and it must also be
dismissed.
Needless to say, a Court should not dismiss a suit for hypertechnical reasons, and if it appeared from the Complaint that a wellpleaded claim for equitable relief had been stated, it would not be
proper to dismiss the declaratory judgment claim on jurisdictional
grounds. But this is not the case here; plaintiffs clearly do not have
standing to assert the non-declaratory judgment claims.
For the reasons stated, the suit is dismissed.
IT IS SO ORDERED.
[end - revised page - January 31, 1994]

IN RE UNION SQUARE ASSOCIATES SECURITIES
LITIGATION
No. 11,028 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
November 29, 1993
A final order and judgment was entered by the court of chancery
in 1990 which approved the settlement of and dismissed with prejudice
consolidated class actions brought against the Shearson Union Square
Associates Limited Partnership (Shearson). Subsequently, plaintiff
brought an action in an Indiana court claiming Shearson misrep-
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resented the risks involved in her investment. Shearson first responded
that the Indiana court had no jurisdiction because the New York
Stock Exchange Arbitration Board should settle disputes of this nature. While New York Stock Exchange arbitration was pending,
Shearson filed a motion requesting the court of chancery to enforce
the final judgment, asserting that plaintiff's claims were barred by
the doctrine of res judicata. Plaintiff responded that (1) the court of
chancery lacks jurisdiction because plaintiff did not have minimum
contacts with Delaware, (2) Shearson is estopped from asking the
court of chancery to determine plaintiff's claims because Shearson
violated New York Stock Exchange Rules, (3) plaintiff's claims are
not encompassed by the 1990 class action settlement, and (4) barring
plaintiff's claim will deny her due process.
The court of chancery, per Vice-Chancellor Chandler held that
plaintiff's claims are barred by resjudicata. First, the court concluded
that it did have jurisdiction over plaintiff because: it expressly retained it in the settlement agreement, New York Stock Exchange
Arbitration rules allowed it, and minimum contacts are not required
with class action plaintiffs. The court also concluded that Shearson
was not estopped because compelling arbitration was not done to
circumvent the class action, which had been settled over three years
ago and, therefore, did not violate the New York Stock Exchange
Arbitration Board rules. In addition, the court concluded that plaintiffs claims dealt with the same facts as the class action. They were,
therefore, "settled" within the terms of the 1990 settlement. Finally,
the court held that plaintiff's due process was not violated by barring
her claim because she received adequate notice of the class action
suit and failed to object to the fairness of the settlement.
1. Constitutional Law

0

309(1.5)

When a dispute arises over whether a class action settlement,
which was approved by the court of chancery, encompasses a plaintiffs claim, the court has express jurisdiction over the plaintiff and
a showing of minimum contacts is not necessary.
2.

Federal Civil Procedure
Costs
0 194(44)
Damages
C 70

C

2737(31

Tinder Delaware law, attorney fees may be assessed against a
party if that party acts vexatiously, wantonly, or in bad faith.
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32, 37(2)

A party asserting a lack of jurisdiction may do so by motion,
without asserting substantive defenses in a responsive pleading. IND.
R. OF TRIAL PROC. 6(C), 12(B).
4.

Judgment

C

713(2)

The doctrine of res judicata prohibits the same parties from
relitigating issues that were, in fact, adjudicated in a prior proceeding
as well as those that could have been raised.
5. Judgment

C

715(2)

Under Delaware law, resjudicata may be asserted when the issue
raised in the second action could have been raised in the first action
based on the first action's pleadings, provided that the plaintiff knew
or could have known of the facts at the time of the first action.
6.

Federal Civil Procedure

0

1699

The doctrine of res judicata in class actions has been broadened
so that individual claims that might not have been presentable in a
class action are still barred.
7.

Constitutional Law

C

309(1.5)

A class action plaintiff's alleged failure to receive notice does
not constitute a lack of notice as long as the notice sent by defendant
was reasonably calculated to reach the plaintiff. First-class mail ordinarily satisfies this standard.
8.

Judgment

-

713(2)

In determining whether claims are "settled" pursuant to a
settlement agreement, as in resjudicata analysis, the correct inquiry
is whether the issues arise from the same factual predicate.
9.

Constitutional Law
Notice
0 9

C

309(1.5)

Notice of proposed settlement provided to class action plaintiffs
is not required to enumerate every possible claim against the de-

1994]

UNREPORTED CASES

1355

fendant. Rather, its purpose is to provide a general synopsis of the
claims being asserted.
Lawrence A. Hamermesh, Esquire, and Jon E. Abramczyk, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendant Smith Barney Shearson.
John H. Newcomer, Jr., Esquire, of Bayard, Handelman & Murdoch, P.A., Wilmington, Delaware; and Frederick D. Emhardt,
Esquire, of Foley & Pool, Indianapolis, Indiana, of counsel, for
plaintiff Inga MacDougall.
CHANDLER,

Vice-Chancellor

Before me is a motion by defendant Smith Barney Shearson
(formerly Shearson Lehman Brothers, Inc. and hereinafter "Shearson") to enforce a final order and judgment against plaintiff Inga
MacDougall ("plaintiff"). This Court entered a final order and
judgment in 1990 (the "Final Judgment"), approving the settlement
of and dismissing with prejudice consolidated class actions brought
against Shearson and others on behalf of all purchasers of limited
partnership units of the Shearson Union Square Associates Limited
Partnership (the "Union Square Partnership Settlement"). Shearson
now seeks to enforce this judgment against plaintiff, asserting that
plaintiff's claims against it in an action pending before the New York
Stock Exchange Arbitration Board (the "NYSEAB") are barred by
res judicata and have been released pursuant to the aforementioned
settlement.
In response, plaintiff asserts four things: (i) that this Court lacks
jurisdiction because plaintiff lacks minimum contacts with Delaware;
(ii) that Shearson is estopped from having this Court determine the
finality of plaintiffs claim because Shearson violated NYSE rules;
(iii) that plaintiff's claims are not encompassed by the Union Square
Partnership Settlement; and (iv) that barring plaintiff's claim would
deprive her of due process. For the reasons stated below, I enforce
the Final Judgment against plaintiff and bar plaintiff from asserting
the claims now pending before the New York Stock Exchange Arbitration Board in any court or tribunal..
I.

BACKGROUND

The facts of this case are not in dispute. On December 20,
1990, this Court entered a final order and judgment approving the

1356

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

settlement of and dismissing with prejudice consolidated actions concerning the Shearson Union Square Associates Limited Partnership
(the "Union Square Partnership") brought against Shearson and
certain other defendants. The class action alleged violations of federal
securities laws, common law fraud, negligent misrepresentation and
breach of contract in connection with the offer and sale of the Union
Square Partnership interests. The class was certified to include "all
persons who purchased depositary units of limited partnership interest
in Shearson Union Square Associates Limited Partnership and transferee[s] of such units (exclusive of the defendants [and] any person
who opts out of the Class)." Class Certification Order, In re Union
Square Assocs. Sec. Litig., Del. Ch., No. 11,028, Chandler, V.C.
(Nov. 17, 1989). Plaintiff, who was sent notice of the class action
and did not affirmatively opt out of the class, is a member of the
class. The parties to the class action settled their dispute, pursuant
to which Shearson agreed to guarantee, among other things, a minimum return on the Union Square Partnership investments. In return, the class members agreed to the settlement of all claims,
including:
the Union Square Associates Actions, as well as any and
all claims and causes of action of any nature or description,
whether known or unknown, suspected or unsuspected,
which now exist, may hereafter exist or heretofore existed
in favor of the plaintiffs and the Class against any of the
defendants in the Union Square Associates Action, [and]
their successors [and] employees . . .arising in any way in

connection with purchases of Units of partnership interest
by plaintiffs or members of the Class, or arising out of, in
connection with or relating to the subject matter of the
Union Square Associates Actions, or any actual or potential
claims of breach of fiduciary duty, negligence, breach of
contract, or any other alleged claims arising out of or that
could have been asserted as a result of the operations of
the Hotel or the Partnership.
Settlement Agreement, In re Union Square Assocs. Securities Litigation,
Del. Ch., No. 11,028, Chandler, V.C. (June 12, 1990). This Court
approved that settlement by final judgment order on December 20,
1990. In re Union Square Assocs. Sec. Litig., Del. Ch., No. 11,028,
Chandler, V.C. (Dec. 20, 1990) (Final Judgment Order). Pursuant
to the Final Judgment Order, I retained jurisdiction to "protect[ I
and implement[ ] the Settlement Agreement . .. and for the entry

19941

UNREPORTED CASES

1357

of such further orders as may be necessary or appropriate in administering and implementing the terms and provisions of the Settlement Agreement." Id.
Almost two years later, on October 9, 1992, plaintiff filed an
action in an Indiana court against Shearson Lehman Brothers, Inc.

and Don K. Shuck ("Shuck"), titled MacDougall v. Slearson Lehman
Bros., No. 49D01-9210-CT-1091. Plaintiff's complaint alleged viol-

ations of the Indiana Securities Act, constructive fraud, negligence
and breach of contract as a result of Shearson and Shuck's investment
of portions of plaintiff's money in certain partnerships, including the
Union Square Partnership. 1 In addition, plaintiff alleges that she
never received notice of the class action, and instead learned of it
through a brochure distributed by two disenchanted investors. Ap-

parently, on the advice of Shuck, plaintiff did nothing about the
brochure or the class action. 2 Instead, she continued her investment
relationship with Shearson and Shuck, ending it only after her investments continued to yield low returns. Shortly thereafter, she filed
suit against Shuck and Shearson in an Indiana court.
Soon after plaintiff filed her suit, in late 1992, Shearson filed
a motion with the Indiana court to compel arbitration pursuant to
an "Equity Management Agreement" entered into by Shearson and
plaintiff. On January 13, 1993, the Indiana court ordered the parties
to arbitration; and on February 22, 1993, plaintiff filed her statement
of claim with the NYSEAB. Subsequently, Shearson raised the defense of res judicata regarding the Union Square Partnership. The
NYSEAB determined that a panel of its arbitrators should determine
whether plaintiff's claim in arbitration was barred by the Union
Square Partnership Settlement. Shearson now seeks a determination
from this Court on the same issue.

1. Plaintiff's relationship with Shearson and Shuck developed as follows.
Plaintiff, an Indiana resident, approached Shearson for investment advice. Shuck,
an Indianapolis-based employee of Shearson, became her exclusive investment advisor. Plaintiff alleges that she became increasingly reliant on Shuck, even going
so far as to babysit at Shuck's home to earn extra money. The first investment in
which Shuck placed plaintiff's funds was the Shearson Union Square Limited
Partnership.

2. Plaintiff alleges that upon receipt of the brochure, she called Shuck to
her house and inquired about the class action. Shuck informed her to do nothing
about the brochure or the class action. Plaintiff followed Shuck's advice. Thereafter,
plaintiff contacted Shuck again when she became unhappy with the return she was
receiving on the money she had placed with Shuck. Allegedly, Shuck assured her
that she would receive $1,000 to $1,200 per month on her investments.

1358

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

II. JURISDICTION
As an initial matter, plaintiff asserts that this Court is an improper forum to decide Shearson's motion because this Court does
not have personal jurisdiction over plaintiff. While acknowledging
the propriety of this Court's retention of jurisdiction to enforce the
Final Judgment, plaintiff alleges that she did not learn of this final
order and judgment until Shearson asserts its resjudicata defense. In
addition, plaintiff contends that she does not have sufficient minimum
contacts with Delaware because both she and Shuck are from Indiana,
and their entire investment relationship took place in Indiana. Minimum contacts, plaintiff asserts, are necessary for this Court to exert
proper jurisdiction over her because Shearson is seeking attorney
fees from plaintiff. Moreover, plaintiff alleges that Shearson acted
in bad faith when it asserted its res judicata defense at this stage of
the proceedings. Plaintiff contends that Shearson should have sought
to transfer the Indiana case to this Court, instead of moving to
compel arbitration.
Shearson, on the other hand, contends that this Court has
unquestionable jurisdiction over its current motion pursuant to the
Final Judgment. Shearson asserts that minimum contacts are not
required for this Court to exercise properly its jurisdiction over a
certified class member. Moreover, Shearson contends that such proper
jurisdiction includes the Court's power to assess attorney fees. Finally,
Shearson contends that it properly and timely brought before this
Court its motion to enforce the Final Judgment. Shearson asserts
that pursuant to Indiana Rules of Trial Procedure 6(C) and 12(B),
it was not required to plead substantive defenses (e.g., the defense
of resjudicata) when it moved the Indiana court to compel arbitration
and dismiss plaintiff's case for lack of jurisdiction. Thus, Shearson
contends, its assertion that plaintiff's claim is encompassed by the
Final Judgment is entirely proper at this stage of the proceedings.
Pursuant to paragraph 6 of the Union Square Partnership Settlement, I expressly retained jurisdiction for the purpose of, among
other things, resolving disputes concerning the Final Judgment of
Dismissal of the class action suit. Moreover, Rule 600(d)(ii) of the
New York Stock Exchange Arbitration Rules provides that "[ejither
party [in an arbitration proceeding] may elect . . . to petition the
court with jurisdiction over the putative or certified class action to
resolve" disputes over whether a class action encompasses a particular
claim. 3 NYSE Arbitration Rule 600(d)(ii).
3. Plaintiff asserts, in a footnote, that Rule 600(d)(ii) presupposes that a
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[1] Plaintiffs and Shearson's dispute in the matter pending before
me dearly arises over the finality of the Union Square Partnership
Settlement in regard to plaintiff. Specifically, Shearson is requesting
me to determine whether the Union Square Partnership Settlement
encompasses plaintiff's claim. As a result, I have express jurisdiction
over plaintiff to decide this matter, and a showing of plaintiff's
minimum contacts with Delaware is not necessary. See Phillips Petroleum Co. v. Shutts, 105 S. Ct. 2965, 2974 (1985) ("a forum State
may exercise jurisdiction over the claim of an absent class-action
plaintiff, even though that plaintiff may not possess the minimum
contacts with the forum").
[2] Plaintiff argues that a showing of minimum contacts is necessary
for this Court to assert jurisdiction, however, because Shearson is
requesting this Court to award attorney fees to it. I find this argument
without merit for several reasons. First, nowhere in Shearson's Brief
in Support of its Motion to Enforce Final Order and Judgment do
I find a request for attorney fees. Undeniably, Shearson does contend
that this Court has jurisdiction to assess attorney fees against a party
attempting to assert "settled claims." This contention, however,
whether correct or incorrect, is not a request for an award of attorney
fees against plaintiff. Thus, I find plaintiff's argument in this regard
premature. Moreover, assuming arguendo that Shearson had requested an attorney fee award, such an award, based on the facts
presented, appears to be wholly inappropriate. Not only does the
Union Square Partnership Settlement fail to provide me with the
power to assess attorney fees in subsequent actions, but our law also
fails to provide a basis upon which an attorney fee award would be
4
appropriate.
[3] Plaintiff's final contention is that this Court should not exercise
its jurisdiction over her because Shearson significantly delayed the
assertion of its resjudicata defense. I understand plaintiff's argument
in this regard to be an equitable one. Apparently, plaintiff believes
that Shearson should be estopped from hauling plaintiff into this
Court because Shearson did so in bad faith. While it is true that

NYSE member will not seek to enforce an action in arbitration it believes to be
encompassed by a class action suit (which purportedly Shearson did here). Plaintiffs
argument is without merit considering the fact that plaintiff, not Shearson, sought
to enforce its claim in arbitration.
4. Under Delaware law, attorney fees may be assessed against a party if
that party acts vexatiously, wantonly or in bad faith. Because I have not found
evidence of any bad faith or vexatiousness in the plaintiff's actions, an attorney
fee award would be inappropriate.
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Shearson did not assert its resjudicata defense until plaintiff had filed
claims in two different forums (at least one requiring a substantial
filing fee), Shearson made it clear at oral argument that its delay
in asserting that plaintiffs claim is "settled" was not undertaken in
bad faith. Plaintiff's original action filed in the Indiana court not
only concerned the Union Square Partnership, but also another
limited partnership into which her funds were invested. As a result,
only one of plaintiffs claims was potentially encompassed by the
Union Square Partnership Settlement. If Shearson had asserted its
res judicata defense in that action, it would have resolved only one
of plaintiff's claims against it. However, both limited partnerships
included in the suit were governed by the same Arbitration agreement
previously referenced in this opinion. See supra p. 6. According to
Shearson, it opted to resolve plaintiff's claim in the Indiana court
in the most efficient manner: Shearson asserted that the Indiana
court did not have jurisdiction because both of plaintiff's investments
in the limited partnerships provided that disputes arising from the
investments must be resolved by the NYSEAB. As soon as practicable
after plaintiff filed her claim with the NYSEAB, Shearson moved
this Court, insofar as plaintiffs claim regarding the Union Square
Partnership, to enforce its Final Judgment of the Union Square
Partnership Settlement. Certainly, Shearson's efficient resolution of
those disputes do not evidence bad faith. Moreover, in following the
course of procedure Shearson did, it abided by Indiana Rules of
Trial Procedure 6(C) and 12(B). Those rules provide that a party
asserting lack of jurisdiction may do so by motion, without asserting
substantive defenses in a responsive pleading. Consequently, in acting
the way it did, Shearson not only acted efficiently, but it acted in
accordance with Indiana procedure.
Undeniably, plaintiff has suffered, at a minimum, what she
terms a significant monetary loss as a result of Shearson's failure to
assert its resjudicata defense in the Indiana court proceeding. Plaintiff
paid $650 to file her claim with the NYSEAB, in addition to the
amount she had previously paid to file her claim in Indiana court;
she contends that had Shearson timely asserted its resjudicata defense,
she would not have expended this amount. While I sympathize with
plaintiff's predicament, I do not find her wholly without fault. Being
represented by competent counsel, plaintiff should have discovered
that her claims against Shuck and Shearson were governed by an
arbitration clause. If plaintiff had been advised of this governance
agreement, she would have incurred only one filing fee-the NYSEAB's-instead of incurring a filing fee in Indiana and with the
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NYSEAB. Assuming arguendo plaintiff was advised of the arbitration
governance agreement and she nonetheless opted to file suit in Indiana
State Court, she must bear the risk of that choice (a risk which
dearly includes the additional cost of filing the claim in the improper
forum).
Based on the foregoing conclusions, I find that I have jurisdiction
over plaintiff for the purpose of determining whether her claim is
encompassed by the Final Judgment.
III.

PLAINTIFF'S CLAIMS IN ARBITRATION

I turn now to Shearson's motion to enforce the Final Judgment.
Shearson asserts that this Court should permanently bar and enjoin
plaintiff from asserting her claims regarding the Union Square Partnership before the NYSEAB or any other court or tribunal for two
reasons. First, Shearson contends that the charges plaintiff currently
has pending before the NYSEAB are claims that were encompassed
by the Union Square Partnership Settlement, and as such cannot
be asserted in subsequent litigation. In addition, Shearson argues,
the doctrine of res judicata prohibits plaintiff from relitigating her
claims.
Plaintiff, on the other hand, asserts that Shearson should be
estopped from asserting its current motion before this Court because
Shearson violated Rule 600(d)(iii) of the NYSE Arbitration Rules.
In addition, plaintiff asserts that her claim is not encompassed by
the Union Square Partnership Settlement. She asserts that there is
not parity of defendants between her claims and the Union Square
Partnership Settlement and that, in any event, her claims do not fit
within the Union Square Partnership Settlement's definition of "setted claims." Moreover, plaintiff contends, barring her claim would
be a violation of her due process rights because she did not receive
notice of the class action, she had no opportunity to be heard because
of Shuck's conduct, and regardless of whether it was received or
not, the notice that was provided to class members was inadequate.
[4-6] The doctrine of res judiata bars the relitigation of claims by
the same parties. This doctrine prohibits relitigation of issues that
were, in fact, adjudicated in a prior proceeding as well as those that
could have been raised. Kremer v. Chemical Constr. Corp., 456 U.S.
461, 466 n.6, reh'g denied, 458 U.S. 1133 (1982). Under Delaware
law, resjudicata may be asserted when the issue raised in the second
action could have been raised in the first action based on the first
action's pleadings, provided that the plaintiff knew or could have
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known of the facts at the time of the first action. Ezzes v. Ackerman,
Del. Supr., 234 A.2d 444, 445-46 n.6 (1967). Our Supreme Court
has broadened this doctrine in regard to class actions so that individual
claims that might not have been presentable in a class action are
still barred by the doctrine of res judicata.
As long as the overall settlement is found to be fair and
class members were given sufficient notice and opportunity
to object to the fairness of the release . . . a court may

permit the release of a claim based on the identical factual
predicate as that underlying the claims in the settled class
action even though the claim was not presented and might
not have been presentable in the class action.
Nottingham Partnersv. Dana, Del. Supr., 564 A.2d 1089 (1989). Thus,
as long as plaintiff was given sufficient notice to object to the fairness
of the Union Square Partnership Settlement, she will be barred from
raising any issues that are based on the same factual predicate as
that underlying the Union Square Partnership Settlement, notwithstanding the fact that she might not have been able to assert her
claims in that action because of the claims' individual nature.
I find that plaintiff's complaint currently before the NYSEAB
is based on the same factual predicate as the Union Square Partnership Settlement. Plaintiff alleges several things in her complaint.
First, she contends that Shuck and Shearson violated the Indiana
Securities Act by (i) misrepresenting material facts, (ii) failing to
disclose the nature of the risk involved in the Union Square Partnership, (iii) misrepresenting the amount of return plaintiff wduld
receive on her investments, and (iv) generally defrauding plaintiff.
Second, plaintiff alleges that Shuck and Shearson acted negligently
in investing plaintiffs funds in the Union Square Limited Partnership. Finally, plaintiff alleges that Shuck and Shearson breached their
investment advisor contract with her by failing to make reasonably
sound investment decisions on plaintiff's behalf. See Inga MacDougall's
Statement of Claim with SupportingDocuments, New York Stock Exchange,
Inc. Arbitration Board, Case No. _. Essentially, plaintiff's complaint is based on three facts: (i) that the Union Square Partnership
was especially risky (ii) that Shearson failed to adequately disclose
this risk; and (iii) that Shearson misrepresented the amount of future
return on the investment. These are the same facts that the class
action regarding the Union Square Partnership (the "Class Action")
was based on "[t]he [ ] complaint . .. alleged that the Prospectus
and the documents issued thereafter contained materially false and
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misleading information regarding the business, finances, profits and
future business prospects of Union Square Associates." Settlement
Agreement, In re Union Square Assocs. Sec. Litig., Del. Ch., No. 11,028,
Chandler, V.C. (June 12, 1990). In fact, plaintiff's claim significantly
resembles those of the Class Action plaintiffs in many respects: it
asserts that Shearson misrepresented the risk involved in the venture
and it claims Shearson generally defrauded plaintiff. Although plaintiff raises an individual suitability claim and an individual claim that
her broker, Shuck, misrepresented the future return on the Union
Square Partnership investment, plaintiff's claims have the same factual predicate as the class action: they arise from the purchase of
interests in the Union Square Partnership. According to Nottingham
Partners, claims based on the same factual predicate are barred by
the doctrine of res judicata, notwithstanding the fact that the claims'
individual nature would have precluded them from being raised in
a class action.
[7] Because plaintiff's individual complaint and the Class Action
are based on the same factual predicate, plaintiff is barred from
raising her claims by the doctrine of res judicata, if she was given
sufficient notice to object to the fairness of the Union Square Partnership Settlement. Plaintiff alleges that she did not receive notice
of the class action and instead learned of it through a newsletter
sent out by disenchanted investors. Plaintiff s alleged failure to receive
notice, however, does not constitute lack of notice as long as the
notice sent by Shearson was reasonably calculated to reach plaintiff.
First-class mail ordinarily satisfies this standard. See, e.g., Breslow v.
Prudential-BacheProperties, Inc., No. 91-0-1230, 1993 U.S. Dist. LEXIS
13089 (N.D. Ill. Sept. 20, 1993). Shearson sent letters noticing the
class action by first-class mail to all investors in the Union Square
Limited Partnership, including plaintiff. Thus, Shearson's actions
are sufficient to deem plaintiff in receipt of notice, notwithstanding
the fact that plaintiff alleges she never received notice of the class
action. Based on the facts that plaintiff was given sufficient notice
to object to the Union Square Partnership Settlement and that plaintiff's complaint is based on the same factual predicate as the class
action, plaintiff is barred by the doctrine of res judicata from raising
her claims before the NYSEAB.
Plaintiff contends, however, that her claims should not be barred
because they do not fit within the Union Square Partnership Settlement's definition of "settled claims." The Union Square Partnership Settlement defines "settled claims" as
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any and all claims and causes of action of any nature or
description, whether known or unknown . .. in favor of
the plaintiffs and the Class against any of the defendants
in the Union Square Associates Actions [and] their successors [and] employees ... arising in any way in connection with purchases of Units of partnership interests...
or any other alleged claims arising out of or that could
have been asserted as a result of the operations of the hotel
or the partnership.
Settlement Agreement at 8-9. Plaintiff asserts that because her claims
did not arise from the operations of the hotel or the partnership,
they are not settled claims. Plaintiff misses the point. By definition,
"settled claims" include those arising from the operations of the
hotel or the partnership as well as those arising from the purchase
of partnership units. Undeniably, plaintiffs cause of action arises
from her purchase of units in the Union Square Partnership. As
such, plaintiffs claims are "settled claims."
[8] Plaintiff argues, however, that her claims are individual in
nature, not common to all persons who purchased partnership units,
and thus are not settled claims because they are not claims in favor
of the plaintiffs and the class. This argument also has no merit. I
stated in In re Union Square Assocs. Sec. Litig., Del. Ch., No. 11,028,
Chandler, V.C. (June 16, 1993) (" Van Waveren"), that in determining
whether a claim is "settled" pursuant to a settlement agreement, as
in res judicata analysis, "the correct inquiry is whether the issues
arise from the same factual predicate." I went on further to state:
The rationale behind this mandate is that, where the released individual claims are based on the same factual
predicate as the class action claims, there is no concern
that a class representative would sacrifice individual claims
that she does not share in order to achieve a more favorable
settlement for herself. Thus to allow plaintiffs to bring
subsequent claims after accepting the findings of a class
action would severely inhibit a defendant's incentive to
settle.
Id., slip op. at 8-9 (citations omitted). As stated above, plaintiff's
claims are based on the same factual predicate as that of the Class
Action. It is, therefore, of no consequence that some of plaintiffs
claims are not common to all persons who purchased partnership
units. Her claims are "settled claims" within the definition of the
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Settlement Agreement and are barred nonetheless. To allow plaintiff
to bring claims based on the same factual predicate as the Class
Action would encourage class members to pursue their own individual
actions, notwithstanding a binding settlement, and would result in
a disincentive on the part of defendants to settle cases.
Plaintiff seeks to distinguish the facts in Van Waveren from the
facts present here. She asserts that (i) she is much less sophisticated
than the plaintiff in Van Waveren; (ii) the plaintiff in Van Waveren
did not rely on her brokeias much as she did; and (iii) the broker
in Van Waveren did not continue to give advice regarding the class
action. Plaintiff's alleged differences show only a different degree of
reliance by the parties. They do not alter the basic factual predicate
that plaintiff purchased certain investments and was generally defrauded by the sellers of these investments as a result of material
misstatements and omissions.
Plaintiff also contends that her claim is not "settled" because
there is not parity of defendants. This contention is similarly without
merit: Smith Barney Shearson is a successor of Shearson Lehman
Brothers, Inc. and Shuck was an employee of Shearson Lehman
Brothers, Inc. The plain language of the Union Square Partnership
Settlement prohibits the assertion of claims like plaintiff's against the
defendants in the Union Square Partnership Settlement (including
Shearson Lehman Brothers, Inc.) as well as their successors and
employees.
Plaintiff also asserts that Shearson is estopped, barred by laches
and has waived its right to seek an enforcement of the Final Judgment
because it violated Rule 600(d)(iii) of the NYSE Arbitration Rules.
Plaintiff's argument in this regard carries little weight because although Shearson may have acted contrary to the technical language
of Rule 600(d)(iii), it did not violate the essence of Rule 600(d)(iii).
Rule 600(d)(iii) essentially states that no NYSE member shall seek
to enforce an arbitration agreement against a member of a certified
class with respect to claims encompassed by a class action. This rule
has a specific purpose: it exists to prohibit class action defendants
from circumventing class actions by forcing large class action stakeholders (e.g., owners of large blocks of stock) to arbitration and
thereby lessening the power of the class. Here, the Class Action was
settled three years ago; thus, Shearson's actions were not an attempt
to compel arbitration in order to circumvent the Class Action. Instead, Shearson sought to compel arbitration as an efficient means
of removing plaintiff's case from the jurisdiction of the Indiana court.
As stated above, seeking to compel arbitration was the most con-
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venient and efficient manner by which Shearson could dispose of all
of plaintiff's claims in the Indiana court. Moreover, plaintiff, not
Shearson, took the affirmative .action of filing a complaint with the
NYSEAB. Again, I sympathize with plaintiff's predicament. However, Shearson's actions in this regard were not such that they should
be estopped or barred by the doctrine of laches from seeking to
enforce this Court's Final Judgment.
Finally, plaintiff asserts that this Court's enforcement of the
Final Judgment against her will violate her due process rights. Plaintiff claims that she will be denied due process by such an action
because she did not receive notice of the Class Action, she had no
opportunity to be heard because of Shuck's conduct, and regardless
of whether it was received or not, the notice that was provided to
class members was inadequate.
[9] As stated above, Shearson's actions of mailing the Class Action
notices by first-class mail satisfied due process, whether or not plaintiff

received the notice. Thus plaintiff was not denied due process because
of her failure to receive notice. In addition, Shuck's conduct cannot
be deemed a violation of plaintiffs due process rights. Plaintiff was
under no obligation to follow Shuck's advice; the fact that Shuck
acted reprehensibly does not amount to a due process violation.
Finally, plaintiffs claim that the notice provided to the Class Action
plaintiffs was inadequate is similarly without merit. The notice provided was a general description of the Class Action plaintiffs' claim
against the defendants. It was not intended (nor was it required) to
enumerate every possible claim against the defendants. Rather, its
purpose was to provide a general synopsis of the claims being asserted.
The notice Shearson sent was adequate to alert the Class Action
members that misstatements and omissions in various forms and
scope had potentially occurred in connection with the sale of the
Union Square Partnership units. Thus, the notice did give Class
Action plaintiffs adequate opportunity to object, and it did not violate
due process.
I find it necessary to note that plaintiff is not without relief in
this case. As a member of the class, she has been and will continue
to share in the settlement benefits of the class. These benefits include
a minimum guarantee on her investment for a period of years. In
addition (and without considering its possible or probable success),
plaintiff has the option of filing a Rule 60(b) motion with this Court
to request modification of the Final Judgment.
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CONCLUSION

Plaintiff's claims that Shearson and Shuck violated the Indiana
Securities Laws by misrepresenting the risks and return involved in
the Union Square Partnership arise from the same facts as that of
the Class Action. As a result, plaintiff is barred from asserting her
claims by the doctrine of resjudicala and by the terms of the Union
Square Partnership Settlement. I, therefore, grant Shearson's motion
to enforce the Final Judgment and bar plaintiff from pursuing her
claims currently before the NYSEAB regarding the Union Square
Partnership. Plaintiff's claims regarding other limited partnership
investments, however, are not affected by this Order.

IT IS SO ORDERED.

