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I.
[1]
On a Chancery Court Rule 12(b)(6) motion to dismiss, I
must accept all facts, as alleged by plaintiffs in their complaint, as
true. In addition, all inferences must be construed in favor of the
non-moving party. Litman v. Prudential-BacheProperties,Inc.,
Del. Ch., No. 12,137, Chandler, V.C. (Feb. 13, 1992), op. at 10
(citations omitted). Keeping this in mind, the relevant facts are
stated below.
CPA 8 and CPA 9 are Delaware limited partnerships that own
certain property in the southeast. Complaint
1, 4. CPA 8 leased
property it owns, located in Mississippi, to defendant American
Signature Graphics, Inc. ("ASG"), pursuant to a lease agreement
dated June 23, 1988 (the "Mississippi Lease"). CPA 9 leased
property it owns, located in Georgia, to defendant Foote & Davies,
Inc. ("Foote"), pursuant to a lease agreement dated December 29,
1989 (the "Georgia Lease"). Id. 5.
About three years later, between August and November of
1992, ASG and Foote transferred virtually all of their assets to AS
Memphis and AS Southeast, respectively, two wholly owned
subsidiaries of AmerSig.' The transfer was made to satisfy the
obligations of ASG and Foote to Heller. The remaining debt owed
to Heller was converted to 100% of the equity in AmerSig. Id.

6.
The asset transfer left ASG and Foote virtually stripped of all
of their assets. Subsequently, ASG and Foote changed their names
to AAC Liquidating Corporation and FD Liquidating Corporation,
respectively, to effectuate each entity's dissolution.
AS Memphis and AS Southeast, on the other hand, carried on
the business of ASG and Foote under different ownership. AS
Memphis and AS Southeast hired substantially all of the former
employees and management of ASG and Foote and continued to do
the same business with the same customers as ASG and Foote. Id.
9. In addition, AS Memphis and AS Southeast also assumed
certain liabilities of ASG and Foote.

'AmerSig is a wholly owned subsidiary of Heller.

1995]

UNREPORTED CASES

AS Memphis and AS Southeast did not assume all of the
liabilities of ASG and Foote, however. In particular, they did not
assume the Georgia or Mississippi Leases. Id. 7. Instead,
contrary to the provisions of the Georgia and Mississippi Leases,
AS Memphis and AS Southeast purported to enter into subleases
with ASG and Foote regarding those properties, for substantially
shorter periods of time than those covered by the original leases.
Id. 10.
On November 3, 1993, approximately one year after the asset
transfer was consummated, plaintiffs filed suit in this Court, (i)
alleging that the asset transfer was a fraudulent conveyance
prohibited by the Delaware Fraudulent Conveyances Act (the
"DFCA"), 6 Del. C. §§ 1301-1312; and (ii) seeking a declaratory
judgment that AS Memphis, AS Southeast and Heller, as successors
in interest to ASG and Foote, are legally responsible for the
obligations of ASG and Foote under the Mississippi and Georgia
Leases.
II.
[2-3] Under Delaware law, a complaint should not be dismissed
unless it appears that no set of facts which could be proven would
entitle the plaintiff to relief. Litman v. Prudential-Bache
Properties,Inc.,. Del. Ch., No. 12,137, Chandler, V.C. (Feb. 13,
1992), op. at 10 (citations omitted). In evaluating a dismissal
motion, however, conclusory statements of law or fact unsupported
by allegations of specific fact should not be considered.
Weinberger v. UOP, Inc., Del. Ch., 409 A.2d 1262, 1264 (1979),
rev'd on other grounds, 457 A.2d 701 (1983). Against this
backdrop, I will evaluate plaintiffs' claims against defendants.
A. Count I
[4-5] Count I of plaintiffs' complaint alleges that ASG's and
Foote's conveyance to defendants of substantially all of their assets
was a conveyance that violated the DFCA. In particular, plaintiffs
apparently allege that defendants violated 6 Del. C. § 1307, which
provides that a conveyance made with actual intent to hinder, delay
or defraud present or future creditors is fraudulent, and 6 Del. C.
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§ 1304, which provides that a conveyance made by an entity
thereby rendered insolvent and made without fair consideration is
14, 16. Under Delaware law, a cause of
fraudulent. Complaint
action under 6 Del. C. § 1307 must be pleaded with particularity,
Geyer v. Ingersoll Publications Co., Del. Ch., 621 A.2d 784
(1992), but a constructive fraud action under 6 Del. C. § 1304 need
not be.
[6]
Section 1304 requires a plaintiff to show that the conveying
company was rendered insolvent by the transfer and that it received
less than fair consideration. Tri-State Vehicle Leasing, Inc. v.
Dutton, Del. Supr., 461 A.2d 1007, 1008 (1983). Plaintiffs have
alleged, and both parties admitted at oral argument, that ASG and
Foote are insolvent. And plaintiffs have alleged that the asset
transfers from ASG and Foote to AS Memphis and AS Southeast
were made for less than fair consideration. Complaint
16.
Defendants contend that these allegations are merely conclusory,
however, and should not be considered by this Court.
As previously noted above, all parties have admitted that ASG
and Foote are insolvent. Whether the assets were transferred for
fair consideration is another matter, however. Defendants contend
that in paragraph six of their complaint, plaintiffs admitted that fair
consideration was received for the asset transfer because plaintiffs
alleged that ASG and Foote continued to be indebted to Heller after
the assets were trans-ferred.2 Plaintiffs, on the other hand,
explained at oral argument that this paragraph was Heller's
recitation of the facts; they contend it should have read "Plaintiffs
are told that ... the remaining Heller debt was converted to 100%
of the equity in AmerSig." Plaintiffs stated that in an effort to be
"lean," they mischaracterized the allegations of paragraph six of
their complaint.
[7]
Under Delaware law, pleadings are intended to be a notice
device - they exist to put the defending party on notice of the
2In relevant part, paragraph 6 states:

ASG and Foote transferred virtually all of their assets to AS Memphis and AS
Southeast ... to satisfy the obligations of ASG and Foote to Heller. In return, as
Memphis and AS Southeast assumed certain liabilities of ASG and Foote, including
certain debt to Heller. The remaining Heller debt was converted to 100% of the
equity in AmerSig.
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claims asserted against it. The complaining party must draft the
pleadings with accuracy in mind first and conciseness as only a
secondary consideration. This said, I find that plaintiffs' pleadings,
while less than ideal, state a minimally sufficient claim under 6
Del. C. § 1304 to survive a motion to dismiss. The complaint
alleges ASG's and Foote's insolvency as well that ASG and Foote
received less than fair consideration for the asset transfer. Given
the fact that the value of the assets transferred to AS Memphis and
AS Southeast as well as the amount of debt forgiven by Heller as
a consequence of the asset transfer are particularly within the
knowledge of defendants - especially in light of the fact that
plaintiffs have had no opportunity to conduct discovery plaintiffs' allegations are not merely conclusory, but sufficiently
state a claim under 6 Del. C. § 1304. See, e.g., Geyer v. Ingersoll
PublicationsCo., Del. Ch., 621 A.2d 784, 792 (1992).
Defendants also assert that plaintiffs' Count I cannot state a
claim upon which relief can be granted because plaintiffs have
failed to allege any facts that show that defendants acted
fraudulently or wrongfully as required by 6 Del. C. § 1307.
Defendants point to paragraph six of plaintiffs' complaint wherein
plaintiffs allege that "ASG and Foote transferred virtually all of
their assets to AS Memphis and AS Southeast ... in lieu of a
foreclosure by Heller on those assets, to satisfy the obligations of
ASG and Foote to Heller" (emphasis added). Allegations that a
secured lender exercised its rights to take collateral, contend
defendants, do not evidence fraud.
It is not clear, however, that Heller is a secured creditor.
Defendants contend that plaintiffs admitted Heller was a secured
creditor in paragraph six of plaintiffs' complaint by alleging that
ASG and Foote transferred most of their assets to entities owned by
Heller in lieu of a foreclosure, by Heller, on those assets. They
concede, however, that the record, as it currently exists, does not
expressly designate Heller as a secured creditor. Plaintiffs, on the
other hand, argue that this Court cannot accept defendants'
contention that Heller is a secured creditor because plaintiffs have
not expressly alleged such a fact. Moreover, plaintiffs assert that
they have not been granted the opportunity to determine whether
Heller is a secured creditor as a result of the stay of discovery
earlier entered by this Court. See CorporatePropertyv. AmerSig
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Graphics, Inc., Del. Ch. No. 13,241, Chandler, V.C. (Dec. 9,
1993).
[8]
On a motion to dismiss, I must construe all inferences in
favor of the non-moving party; thus, I must construe paragraph six
of the complaint in plaintiffs' favor. While it could be argued that
the only inference to be drawn from paragraph six of the complaint
is that Heller is a secured creditor, I am not willing to do so at this
point based on the record before the Court. Heller's status as a
secured creditor is not clearly and unambiguously alleged in the
complaint. Moreover, defendants, at oral argument, were unable to
provide the Court with a basis for their assertion that Heller is a
secured creditor. Finally, plaintiffs contend that paragraph six was
intended to reflect what plaintiffs were told, not what they in fact
believed. Consequently, I am unable to find that the record, as it
currently stands, establishes Heller as a secured creditor.
Finally, defendants allege that plaintiffs are unable to show
damages because they cannot show that they, as unsecured
creditors, are entitled to anything more than they received. Again,
this argument hinges on Heller's characterization of itself as a
secured creditor. Because I cannot, on the record before me,
determine that Heller is a secured creditor, defendants' argument in
this regard must also fail.
[9]
Plaintiffs have alleged facts that, if proven, state a cause of
action under the DFCA. Plaintiffs have alleged that ASG and
Foote transferred substantially all of their assets to defendants for
less than fair consideration, thereby rendering ASG and Foote
insolvent, and plaintiffs have alleged that defendants purposefully
constructed and effected the asset transfer to defraud other creditors
of ASG and Foote. These allegations are minimally sufficient to
withstand a motion to dismiss.
B. Count II
Count II of plaintiffs' complaint alleges that AS Memphis, AS
Southeast and Heller, as successors in interest to ASG and Foote,
are legally responsible for the obligations of ASG and Foote under
the Mississippi and Georgia Leases.
Plaintiffs argue that
defendants should be obligated to comply with the Mississippi and
Georgia Leases as successors in interest to ASG and Foote.
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Defendants, on the other hand, contend that this count must be
dismissed because there is no legal basis upon which this Court can
hold defendants liable for ASG's and Foote's obligations under the
Mississippi and Georgia Leases.
[10] Under Delaware law, the general rule in regard to
assumption of liabilities by a purchasing corporation is that "where
one company sells or otherwise transfers all its assets to another
company, the latter is not liable for the debts and liabilities of the
transferor." Fehl v. S.W.C. Corp., D. Del., 433 F. Supp. 939, 945
(1977). Over the years, however, various courts have constructed
several exceptions to this rule.
For example, the United States Court of Appeals for the Third
Circuit recognized four exceptions under Pennsylvania law to the
general rule that a successor corporation is liable only for liabilities

it expressly assumes:
(1) [when] the purchaser expressly or impliedly agrees to
assume such obligations; (2) [when] the transaction amounts
to a consolidation or merger of the selling corporation with
or into the purchasing corporation; (3) [when] the
purchasing corporation is merely a continuation of the
selling corporation; or (4) [when] the transaction is entered
into fraudulently to escape liability for such obligations.
Knapp v. North Am. Rockwell Corp., 506 F.2d 361, 363-64 (3d Cir.
1974) (citations omitted). In addition, the Delaware District Court,
applying Delaware law, has opined that "in some limited situations
where an avoidance of liability would be unjust, a purported sale
of assets for cash or other consideration may be found to transfer
liabilities of the predecessor corporation." Fehl, 433 F. Supp. at
945. Thus, it is apparent that the rule whereby a purchasing
corporation is obligated to only those liabilities which it expressly
assumes is not absolute.
Accordingly, theories exist upon which AS Memphis, AS
Southeast and Heller may be held liable for the obligations of
Foote and ASG, even though defendants did not expressly assume
these liabilities pursuant to the asset transfer. Defendants contend,
however, that they cannot be held liable under these theories
because these exceptions only apply to products liability cases.
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[11] While it is true that the Knapp and Fehl cases cited above
are products liability cases, it does not necessarily follow from this
that products liability cases are the only types of cases in which
these exceptions apply. None of the cases cited by plaintiffs or
defendants expressly state nor even focus on the fact that the
exceptions to a successor corporation's assumption of liabilities are
applicable only to liabilities related to defective products. Rather,
the rationale behind those cases, that a corporation, under the guise
of an asset transfer, should not be permitted to take over the
essence of another corporation - that is, essentially merge with
that other corporation - yet avoid certain liabilities of the
predecessor corporation which it does not wish to assume, applies
equally to tort and non-tort cases alike.
Undeniably, to prevail on such a theory, plaintiffs must meet
the rigorous standard of showing that AS Memphis and AS
Southeast are a "continuation" of ASG and Foote, respectively. I
make no determination as to whether plaintiffs have met or are
likely to meet this standard. Rather, I merely note that upon
plaintiffs' showing of a certain set of facts, a theory exists upon
which plaintiffs may be able to hold defendants liable under the
Mississippi and Georgia Leases. Such a finding is all that is
required to withstand a Rule 12(b)(6) motion to dismiss.
Consequently, I find that plaintiffs have alleged facts upon
which they may be entitled to declaratory relief and relief under the
DFCA. As such, defendants' motion to dismiss is denied. The
earlier stay of discovery, entered pursuant to this Court's
December 9, 1993 decision, is vacated.
IT IS SO ORDERED.
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CROYDEN ASSOCIATES v. TESORO PETROLEUM CORP.
No. 13,162
Courtof Chancery of the State of Delaware,New Castle
April 20, 1994
A class action was brought by preferred stockholders of Tesoro
Petroleum Corporation attacking a proposed recapitalization plan.
Plaintiff alleged that defendants (Tesoro's then directors) breached their
fiduciary duties by proposing a reclassification that would
disproportionately benefit other stockholders at the expense of the
preferred stockholders. Plaintiff moved for an expedited discovery in
anticipation of seeking preliminary injunctive relief and also prepared to
engage in a solicitation of those stockholders opposed to the proposed
recapitalization. However, neither proved necessary because the parties
engaged in settlement discussions at the conclusion of which they agreed
upon a modified exchange rate for the recapitalization and
reimbursement expenses, plus a .1 share of common stock for each
preferred share payable to plaintiffs counsel out of the exchanged shares.
Certain shareholders objected to the amount of attorneys' fees.
The court of chancery, per Vice-Chancellor Jacob, held that neither
party demonstrated that their efforts in this litigation resulted in a claimed
1.5 share increase. The court found that the value of the increase needed
to be discounted according to the value of the common stock at the time
settlement was reached. A lesser fee was awarded to the plaintiffs
counsel based on the small number of hours counsel invested in the case
and the fact that their activity consisted primarily of negotiating the
settlement. Therefore, the amount awarded was deemed reasonable.
1. Attorney and Client
0!=
132, 140
Corporations
0==
214, 320(12)
Costs
m
165, 172
The benefits achieved by litigation constitute the factor generally
accorded the greatest weight in Delaware in awards of attorneys' fees and
expenses following successful shareholder actions.
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140

214

In determining the amount of attorneys' fees and expenses to be
awarded, no strict formula should be followed. The court may consider
all relevant factors.
3.

Corporations

m

214

In determining the amount of compensation to be awarded from the
fund for services rendered in stockholders' action by attorney, the number
of hours invested, the risk involved, the experience and skill brought to
bear on the case, and numerous other factors must be considered.
Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware, for plaintiff.
Craig B. Smith, Esquire, and Kathleen M. Miller, Esquire, of Smith,
Katzenstein & Furlow, Wilmington, Delaware, for plaintiff.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendants.
JACOBS,

Vice-Chancellor

Following a hearing held on April 13, 1994, this court approved a
settlement of this stockholders' class action and reserved decision on the
plaintiffs application for counsel fees and expenses. This is the Court's
Opinion on the plaintiffs fee application.
I.
This action was commenced on October 6, 1993, on behalf of a class
consisting of the holders of $2.16 Preferred Stock (the "Preferred
Stockholders" or the "Class") of Tesoro Petroleum Corporation
In this action the plaintiffs attached a proposed
("Tesoro").'
recapitalization plan, announced on September 2, 1993, whereby each

'At the settlement hearing, the Court expressly determined that the defined class, and the
supporting record, met the standards for class certification prescribed by Chancery Court Rule
23. Prezant v. DeAngelis, Del. Supr., No. 198, 1993 (Feb. 3, 1994).
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share of Tesoro $2.16 Preferred Stock would be reclassified into 3.5
shares of Tesoro common stock or (at the option of the holder) into 2.75
shares of common stock and .25 shares of a new series of preferred stock.
The proposed recapitalization also provided (inter alia) for a
reclassification of Tesoro's $2.20 Preferred Stock into .6122 shares of
common stock plus one share of the new series of preferred stock.2 In
its complaint the plaintiff alleged that the defendants (Tesoro's then
directors) breached their fiduciary duties to the Class by proposing a
recapitalization that would disproportionately benefit other Tesoro
stockholders - particularly Met Life, the sole holder of the $2.20
Preferred Stock - at the expense of the $2.16 Preferred Stockholder
Class.
Shortly after filing this action, the plaintiff's counsel moved for
expedited discovery in anticipation of seeking preliminary injunctive
relief. Plaintiff's counsel also prepared to engage in a solicitation of the
holders of the $2.16 Preferred Stock in opposition to the proposed
recapitalization?
However, no preliminary injunction or proxy
solicitation proved to be necessary, because shortly after the action was
filed, the parties and their representatives met and commenced settlement
discussions. Meanwhile, representatives of Whelan Management Corp.
("Whelan") and of certain trusts, all of which owned about 17.5% of the
$2.16 Preferred Stock (collectively "the Objectors"), were also
independently communicating to Tesoro management their objections to
the proposed recapitalization. The Objectors were urging, independent
of the plaintiff, that because the price of Tesoro common stock had
declined since the recapitalization was announced, the proposed 3.5 to I
exchange ratio was unfair. According to uncontroverted affidavits
submitted by the Objectors, Tesoro management represented to them that
the 3.5 to 1 exchange ratio was not "set in stone." According to Whelan,
management also represented that the ratio would be adjusted to
compensate the Class for the decline in the price of Tesoro's common
stock, to the extent needed to satisfy the holders of the $2.16 Preferred
Stock whose assent (by two-thirds class vote of the outstanding $2.16
Preferred Stock) would be required to approve the transaction.

2In connection with the proposed recapitalization, Tesoro's board of directors appointed
a special committee of directors to consider the fairness of the transaction. The special
committee retained Jeffreys & Company, Inc. ("Jeffreys") to render a fairness opinion. Based
on Jeffreys' fairness opinion, the special committee recommended the recapitalization to the
fall board.
'Approval of the proposed recapitalization required not only a majority vote of all classes
of shares combined, but also a separate two-thirds class vote of the S2.16 Preferred Stock.
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Given the widespread unhappiness with the exchange ratio, counsel
for the defendants advised the plaintiffs counsel that the proposed
recapitalization would proceed more slowly than had been previously
planned. That enabled plaintiffs counsel to conduct document discovery
on an informal (and nonexpedited) basis.
Settlement discussions took place between early October, 1993 and
December 28, 1993, the date that the parties reached agreement on a
settlement in principle (the "settlement"). During those discussions, the
parties proposed various revised exchange ratios, as well as methods for
guaranteeing the value of the transaction to the Preferred Stockholders,
such as a "collar" or equivalent protective device. Tesoro adamantly
opposed any such "collar" arrangement.
On December 2, 1993, while these negotiations were ongoing, Tesoro
filed an amendment to its registration statement to reflect certain
modifications of the terms of the proposed recapitalization, including the
elimination of the option to convert part of the $2.16 Preferred Stock into
a new series of Preferred Stock. As a result, the reclassification of the
$2.16 Preferred Stock would be only into Tesoro common stock. The
amended registration statement left blank the exchange ratio for the $2.16
Preferred Stock.
On December 28, 1993, the parties reached an agreement in principle
to settle this action. The terms of that agreement became embodied in a
memorandum of understanding dated January 3, 1994, and later into a
definitive settlement agreement executed on February 4, 1994. At the
time the settlement was arrived at, Tesoro announced that the exchange
rate for the recapitalization would be increased from 3.5 shares to 5
shares of Tesoro common stock for each share of $2.16 Preferred. That
represented an increase of 1.5 common shares above the exchange ratio
as originally proposed. As part of the settlement, Tesoro agreed not to
oppose an application by plaintiff's counsel for attorneys' fees and
reimbursement of expenses not exceeding (a) $500,000 cash, payable by
Tesoro, plus (b) .1 share of Tesoro common stock for each $2.16
Preferred share (i.e., a total of 131,956 common shares), payable to the
plaintiff's counsel out of the 5 shares of common stock into which each
share of $2.16 Preferred Stock would be exchanged. In consideration for
the foregoing, the plaintiff would dismiss this action with prejudice.
As thus revised, the recapitalization received the requisite shareholder
approval(s) on February 9, 1994, and was consummated shortly
thereafter.
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HI.
At the hearing on the proposed settlement, no shareholder came
forward to object to the proposed settlement. The objection was solely
to the amount of the requested attorneys' fee. To repeat, the Objectors
were Whelan, which appeared on behalf of itself and other shareholders
whose holdings (including Whelan's) represented approximately 17.5%
of the outstanding $2.16 Preferred Shares. The Objectors concede that
the plaintiffs are entitled to counsel fees, but argue that the amount
requested is unreasonable and that a reasonable fee would not exceed the
$500,000 cash to be paid by Tesoro. Stated differently, the Objectors
contend that a reasonable counsel fee would not include any of the
131,956 Tesoro common shares presently being sought in addition to the
$500,000 cash component. They argue that if the entire requested fee
was awarded, it would represent a disproportionate amount of the benefit
actually conferred by this litigation. To understand the basis for that
contention, and the plaintiff's arguments in opposition, some elaboration
of the parties' positions is necessary.
The parties agree that it is undisputed that after this action was filed,
and at the time the settlement discussions were concluded, the exchange
ratio was increased from 3.5 to 5 Tesoro common shares for each share
of $2.16 Preferred Stock. That 1.5 share increase represents a total of
1,979,345 "new" common shares (i.e., 1,319,563 outstanding Preferred
Shares x 1.5). Plaintiff claims that the net benefit to the Class, assuming
counsel are awarded the entire requested fee ($500,000 + 131,956
common shares), would be 1.4 new Tesoro common shares (1.5 shares .1 share attorneys' fee), or 1,847,388 new common shares in total. If
those shares were valued on the basis of the $5.75 per share market price
as of December 28, 1993 (the date that the agreement to settle was
reached), the benefit would be worth $10,622,481 to the Class ($5.75 x
1,847,388). If the market price as of April 7, 1994 ($10.625 per share)
were used as the measure, the value of the benefit would be $19,628,497
($10.625 x 1,847,388).
The plaintiff contends that in either case they are entitled to the sole
credit for producing this benefit, because (i) this is the only action
brought to challenge the proposed recapitalization; (ii) no party other than
the plaintiff (acting through its counsel) negotiated with Tesoro on behalf
of the class; and (iii) plaintiff's counsel exerted considerable "leverage"
on Tesoro, because counsel were prepared both to prosecute a motion for
a preliminary injunction, and to conduct a proxy solicitation to defeat the
proposed recapitalization. Since (it is claimed) plaintiff's counsel alone
produced the benefit, the amount of the fee request, whether valued as of
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December 28, 1993 ($1,258,747) or as of April 7, 1994 ($1,902,033) is
reasonable because it represents only 11.9% or, alternatively, 9.7%, of the
benefit.4 In either case, plaintiff concludes, the fee falls comfortably
within the range of fees (expressed as a percentage of the benefit)
awarded by this Court in other representative stockholder actions.
The Objectors respond that the plaintiffs argument is fallacious,
because it rests upon the invalid premise that the plaintiffs efforts alone
were responsible for creating the 1.5 share increase in the exchange ratio.
In fact, the Objectors argue, that is not so, because the Tesoro
represeptatives had promised that the exchange ratio would be adjusted
appropriately to protect the value of the exchange rate as of September 2,
1993. As of September 2, that value was $25.375 for each $2.16
Preferred Share.5 Because the price of Tesoro common stock had
declined to $5.50 by December 30, 1993, in order to preserve the
September 2 exchange ratio value, the exchange ratio would have to be
increased to 4.61 ($25,375 - 5.50). Therefore, the Objectors conclude
that at most the plaintiff produced a benefit equal to .39 of a share of the
total 1.5 share increase in the exchange ratio (5 - 4.61 = .39).
Accordingly, the maximum value of the benefit that can be attributed to
the proposed settlement is $2.145 per share (.39 x $5.50), or a total of
$2,830,462.6
Given this relatively small benefit, the Objectors argue, any fee above
the $500,000 cash component would be unreasonable. A $500,000 fee,
without more, would represent 17.7% of the benefit created by the
litigation. If plaintiffs counsel were also awarded the 131,956 Tesoro
common shares, the $725,758 added value of those shares (131,956 x
That amount would
$5.50) would create a fee worth $1,225,758.
represent 43.3% of the $2,830,462 benefit, which (the Objectors say)
would be excessive by any standard.

'The plaintiff argues that if the benefit is valued as of the December 28, 1993 date, the
fee requested is worth $1,258,747 ($500,000 + 131,956 x 5.75), which is 11.9% of the claimed
benefit ($1,258,747 + 10,622,481 = 11.9%). If the benefit is valued as of April 7, 1994, the
value of the requested fee is $1,902,033 ($500,000 + 131,956 x 10.625), which represents 9.7%
of the claimed benefit ($1,902,033 - 19,628,497 = 9.7%).
5
Computed as follows: $7.25 (the closing price of the common stock on September 2,
1993) x 3.5 = $25,375.
'The Objectors utilize the $5.50 market price of Tesoro common stock as ofDecember 30,
1993, the date when they mistakenly claim was when settlement terms were arrived at. On that
basis the value of the .39 share increase if $2.145 per share (.39 x 5.50), or an aggregate
benefit to the Class of $2,830,462 ($2.145 x 1,319,563 shares of Preferred Stock).
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III.
[1] Of the several factors this Court considers in determining a
reasonable fee, the benefit conferred by the litigation is normally
accorded the greatest weight. In re Crocker ShareholdersLitig., Del.
Ch., No. 7405, mem. op. at 16, Hartnett, V.C. (May 21, 1985); In re
Mca~ram Group, Inc. Stockholders Litig., Del. Ch., No. 8636, mem. op.
at 31, Allen, C. (Apr. 16, 1987). In this case, there is no dispute that the
recapitalization exchange ratio was improved by 1.5 common shares for
each share of $2.16 Preferred. The critical issue is how much of that
increase is fairly attributable to this litigation. That issue is problematic,
because the record does not persuasively support either side's position.
To begin with, I cannot accept the position of the Objectors, because
the evidence does not persuade me that Tesoro management specifically
agreed to adjust the exchange ratio so that it would produce a value
equivalent to $25.375 per share. The amended registration statements
reflect no such commitment by Tesoro, which would be equivalent in
substance to a "collar." It is undisputed that the plaintiff's counsel
attempted to negotiate a collar, but did not succeed. The Objectors have
established (and at the hearing the defendants' counsel conceded) that
Tesoro was amenable to and likely would increase the exchange ratio to
induce the Preferred Stockholders to approve the preferred
recapitalization. However, the Objectors have not shown that in the
absence of this litigation Tesoro would have unilaterally increased the
exchange ratio from 3.5 to 4.61, as the Objectors claim.
[2] On the other hand, neither has the plaintiff proved its claim to have
caused the entire 1.5 share increase in the exchange ratio. Both the
record and common sense strongly indicate that even without regard to
the litigation, Tesoro would have unilaterally increased the exchange ratio
by some amount, for two reasons. First, the recapitalization was badly
needed for the company to attain the flexibility it required to reverse its
financial difficulties. Second, the expressed discontent of the Objectors,
who represented a sizeable proportion of the $2.16 Preferred Stock, made
it clear that Tesoro would have to improve the original exchange ratio to
obtain the required two-thirds class vote. I, therefore, conclude that
Tesoro would have unilaterally increased the ratio by some degree, even
absent the compulsion of this litigation. What is not known is to what
extent. Stated another way, although I am persuaded that the plaintiff's
counsel did create some portion of the 1.5 share increase in the exchange
ratio, the plaintiff has not carried its burden of demonstrating that its
counsel's efforts caused the entire 1.5 share increase.
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The question then becomes: how is one to determine what portion
of the 1.5 share increase was produced by this litigation? Unfortunately,
the record does not lend itself to a precise answer. All that can be said
is that the benefit produced by this litigation is greater than a .39 share
increase in the exchange ratio but less than a 1.5 share increase. That
finding suggests that the only way for the Court to determine a
cognizable benefit for fee awarding purposes is by discounting the value
of the 1.5 share increment for which the plaintiff claims sole credit.
In arriving at an appropriate discount, I note preliminarily that any
valuation of the benefit must be computed as of December 28, 1993, the
date that the settlement terms were arrived at. That is because after that
date any increase in the value of Tesoro common stock resulted from
stock market activity, not from the litigation. Therefore, any postDecember 28 changes in stock market price cannot be considered. As of
December 28, 1993, the value of the 1.5 share increase in the exchange
rate was $11,381,230 (1,319,563 x 1.5 x $5.75). To determine what
portion of that benefit is fairly attributable to this litigation, that amount
must be discounted. I recognize any specific discount will inevitably
have some speculative element, but in my opinion a discount of 33% is
reasonable in this case, because that would credit the plaintiff with twothirds (i.e., one share) of the entire 1.5 share increase. Since the plaintiff
has failed to prove its efforts were responsible for the entire 1.5 share
increase, and since the record would support a greater discount, afortiori,
a one-third discount factor is not unreasonable. On that basis, the value
of the cognizable benefit is $7,587,487.
[3] Based on that benefit, a reasonable fee, in my opinion, would be
$925,000. A $925,000 fee represents 12.2% of the cognizable benefit,
which exceeds the percentages of the benefit levels (9.7% and 11.9%)
that plaintiff argues are fair. That fee is also reasonable, given the small
number of hours invested by counsel in the case (563 hours), the fact that
there was no motion practice or discovery other than document
inspection, that counsel's activity consisted primarily of negotiating the
settlement, and that in these circumstances any risk to counsel was
minimal.7

7This observation is not intended, nor should it be read, to disparage the quality of
plaintiff's counsel's services or of the result they produced. It is simply to note that here the
risk ofnoncompensation was significantly less than in other cases undertaken on a contingent
fee basis. Once Tesoro management concluded that the exchange ratio would have to be
improved, it was rational that they include plaintiff's counsel in the process by which the
improvement would be determined. By doing so, Tesoro would kill two birds with one stone:
obtain the requisite stockholder approval for the recapitalization, and obtain the resjudicata
protection afforded by a court-approved settlement of the modified transaction. In these
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Accordingly, plaintiff's counsel are awarded fees and expenses of
$925,000, of which $500,000 will consist of cash payable by Tesoro, and
the balance will consist of 73,913 shares of Tesoro common stock worth
$425,000 (based on the December 28, 1993 price of $5.75 per share).
The 73,913 shares shall be paid out of the Tesoro shares that were
withheld from distribution to former $2.16 Preferred Stockholders
pending this Court's determination of the fee award.
The Court has entered the enclosed implementing Order.
ORDER AWARDING ATTORNEYS' FEES AND EXPENSES
The Court having approved the proposed settlement of this action by
Final Order and Judgment entered on April 13, 1994, and having reserved
decision as to the application of class counsel for an award of attorneys'
fees and reimbursement of expenses, and the Court having duly
considered the application and the submissions in support and in
opposition thereto;
IT IS HEREBY ORDERED THAT class counsel is awarded
attorneys' fees and reimbursement of expenses in the amount of $500,000
and 73,913 shares of the common stock of Tesoro Petroleum Corporation,
which award the Court finds to be fair and reasonable, to be paid in
accordance with the terms of the Stipulation and Agreement of
Settlement.

GLOSSER v. CELLCOR INC.
No. 12,725
Courtof Chancery of the State of Delmare,New Castle
September 2, 1994
Revised October 17, 1994

circumstances, it cannot be supposed that plaintiff's counsel had a significant risk that the
parties would not reach a settlement. Any settlement reach would, of course, provide for
compensation to plaintiff's counsel.
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Pending is defendants' motion for summary judgment of a
shareholder class action which was filed based on alleged violations of
sections 11 and 12(2) of the Securities Act of 1933. Pursuant to the
initial public offering, plaintiff purchased 200 shares of common stock of
Cellcor, Inc. After a substantial devaluation of this stock, plaintiff, on
behalf of all Cellcor stock purchasers similarly situated, filed suit against
Cellcor, Inc., its directors, several of its officers, and Furman Selz, the
lead underwriter of the offering. Plaintiff claimed that the registration
statement and prospectus upon which he relied in purchasing the stock
contained false, misleading, and incomplete material information about
Cellcor's new drug, ALT. Plaintiff also asserted claims of common law
fraud and negligent misrepresentation.
The court of chancery, per Chancellor Allen, denied defendants'
summary judgment motion for dismissal. However, the court resolved
several issues raised in the motion based on the record before it, and
found that only three main issues remain for trial. The remaining issues
related to disclosures regarding (1) differences between clinical study
results and the commercial use of ALT, (2) negative opinions regarding
ALT and the reputation of Cellcor from several persons within the
medical community, and (3) possible conflicts of interest for two
physicians involved in the testing of ALT. The court denied Furman
Selz's motion for summary judgment on the basis of a due diligence
defense, since the present record is not clear enough to preclude the
existence of material issues of fact. However, the individual defendants
named in the suit were dismissed as improper defendants pursuant to
section 12(2). Finally, the court ruled that plaintiffs state law claim of
negligent misrepresentation also survived defendant's motion for
summary judgment.
1. Judgment

=

181(2)

On a summary judgment motion, the moving party must show that
no genuine issue of material fact exists, and that the moving party is
entitled to judgment as a matter of law.
2. Judgment

:

181(2), 185(2), 185(6)

If the party with the burden of proof at trial fails to present any
substantial evidence on an essential element of that party's case, summary
judgment against her is mandated.
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25.21(3), 25.35, 25.62(1), 25.75

m

Materiality of an omitted or untrue statement is a mixed question of
fact and law requiring the court to scrutinize closely the circumstances of
the allegation and the alleged false disclosure or omission to determine
whether knowledge of such information would be substantially likely to
make the investor pause in deciding whether to purchase shares in the
offering.
4. Securities Regulation

m

25.62(3), 25.62(4)

Defendants' omission of a full explanation of the relevance of the
investigational new drug application does not constitute a misstatement
or omission of a material fact because the prospectus provides sufficient
explanation of the regulatory requirement for the reasonable investor to
understand that an investigational new drug is a necessary prerequisite to
a study but that obtaining it does not imply FDA approval of the new
drug under investigation.
5. Securities Regulation

2

25.62(4)

The difference between statistical results of the MS-1 clinical study
of the drug ALT presented in the prospectus and the actual results of the
study do not constitute a misstatement or omission of a material fact
sufficient to incur liability to the defendants, since the information did not
affect the "total mix" of information presented.
6. Securities Regulation

2

25.62(4)

Defendants did not fail to make a material disclosure under the
Securities Act of 1933 in not mentioning the various survival rates of
patients involved in the MS-1 clinical study of the drug ALT according
to gender, because the information would have afforded the discrepant
result for women far more siguificance than it deserved. 15 U.S.C. § 77k
(1989).
7. Securities Regulation

C

25.62(3)

The mere mention of two other preliminary studies of the drug ALT
in the same sentence as the MS-1 clinical study does not present
sufficient grounds to permit a reasonable reader to believe that the other
studies produced the same results.
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25.21(3), 25.62(3), 25.62(4)

=

Statements in the offering documents claiming that two physicians
were independent investigators may constitute misstatements of a material
fact where evidence exists that these physicians were affiliated with the
clinical study site.
9. Judgment

C

181(2)

Summary judgment will not be granted on the issue of whether
defendants had sufficient knowledge of commercial results to require
public disclosure, where neither party has offered independent expert
testimony on the appropriateness of defendants' method of analyzing and
reporting data on the effect of the drug ALT on commercially treated
patients.
10. Securities Regulation

:

25.62(4)

Designation of the MS-i clinical study of the drug ALT as a "pivotal
study" does not constitute a material fact where defendants disclosed the
possibility that additional clinical trials might be necessary prior to
obtaining FDA approval of the drug.
11. Securities Regulation

=

27.20

The disclosure obligation of the Securities Act of 1933 attaches to
facts (including facts relevant to future changes) but not to personal
speculation about the shape of future regulation. 15 U.S.C. § 77k (1989).
12. Securities Regulation

C=

27.24

Existence of an opinion or more than one opinion expressed by
prominent members of the medical community may be material without
regard to the truth of the opinion itself.
13. Securities Regulation

=

27.20, 27.24

A general disclosure of riskiness, while relevant to a contextual
determination of whether a particular non-disclosure is or is not material,
does not automatically render immaterial the lack of sufficient disclosure
of expert antagonism to a company or its technology.
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14. Securities Regulation

!

25.62(3), 25.62(4)

Where an investor is skeptical of FDA approval or medical
community acceptance of a new treatment, further disclosure in the
prospectus regarding those hurdles in the context of obtaining
reimbursement would be redundant and, therefore, do not constitute a
material disclosure.
15. Securities Regulation

25.62(4)

Defendants' mention of a letter of intent regarding negotiations of a
future contract, when it was disclosed that negotiation of a final
agreement was still contingent on a number of factors, was not
sufficiently misleading to convince a reasonable investor that the
anticipated transaction was certain.
16. Securities Regulation

2

25.62(4)

Defendants were not required to list in the prospectus all the reasons
why a particular course of action was chosen and what factors might
cause that plan to change.
=

17. Securities Regulation

25.62(4)

A detailed description of a key personnel's career prospects or a
discussion of the areas of difficulty an employee has with the corporation,
outlined in an internal memo for purposes of a working discussion, would
be immaterial to a potential investor's decision-making process.
18. Securities Regulation

a

25.62(3), 25.62(4)

A reasonable investor considering purchasing stock based on a new
drug used primarily for the treatment of metastatic RCC would consider
the intricacies of an application of the drug to the treatment of other
diseases a subsidiary matter, not something critical to his ultimate
purchase decision.
19. Securities Regulation

m

25.21(4), 25.35, 25.62(2), 25.75

The degree of due diligence required on a particular matter varies
with the significance of the matter; the adequacy of the due diligence is
a mixed question of law and fact.
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25.20, 25.61(2)

Defendants, who are not shown to have any direct involvement in the
sale of corporate stock in the offering, are not "sellers" subject to liability
under section 12(2) of the Securities Act of 1933. 15 U.S.C. § 771
(1989).
Cm21. Securities Regulation
C
2, 13(3), 18
Fraud

27.20

Claims of common law fraud and negligent misrepresentation require
a showing of material misstatement in order to survive a motion for
summary judgment.
22. Fraud

C

13(3), 29

A claim of negligent misrepresentation may only be brought by
members of a limited group of persons who were intended to be
benefitted by the dissemination of the information.
23. Fraud

m

13(3), 29

Negligent misrepresentation can be a viable theory of recovery for
one who relies upon a prospectus to her detriment in buying stock.
Pamela S. Tikellis, Esquire, James C. Strum, Esquire, and Cynthia A.
Calder, Esquire, of Chimicles, Jacobsen and Tikellis, Wilmington,
Delaware; Michael W. Sahlaney, Esquire, Johnston, Pennsylvania, of
counsel, for plaintiff.
Jesse A. Finkelstein, Esquire and Allison L. Amorison, Esquire, of
Richards, Layton and Finger, Wilmington, Delaware, for all defendants.
Jeffrey B. Rudman, Esquire, Charles J. Gray, Esquire, and Charles P.
Kindregan, Esquire, of Hale and Dorr, Boston, Massachusetts, of counsel,
for defendant Cellcor, Inc. and the individual defendants.
Joel W. Stemman, Esquire, of Rosenman and Colin, New York, New
York, of counsel, for defendant Furman Selz, Inc.
ALLEN,

Chancellor
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Pending is a motion of all defendants for summary judgment of
dismissal in this shareholder class action brought under Sections 11 and
12(2) of the Securities Act of 1933. Plaintiff is William L. Glosser. Mr.
Glosser alleges that he purchased 200 shares of the common stock of

Cellcor, Inc., a Delaware corporation, pursuant to the initial public
offering of Cellcor's stock in March 1992. The core allegation that Mr.
Glosser makes is that the prospectus and registration statement through
which the distribution of Cellcor's stock was accomplished contained

false, misleading and incomplete information that was material to his
decision, and that of others similarly situated, to invest in Cellcor's
common stock.
Defendants are Cellcor; its directors and several of its officers;' and
Furman Selz Incorporated ("Furman Selz"), the lead underwriter of the
offering. Furman Selz is sued as representative of purported defendants
class of twenty-six underwriters.

Mr. Glosser paid $11 per share for his Cellcor stock in March.
Thereafter the price of Cellcor common stock dropped, at first slowly
during the spring of 1992 and then, in August 1992, precipitously. Mr.

Glosser instituted this suit on September 18, 1992, when the price of
Cellcor stock was in the $3.38-$3.75 range. In addition to claims under
the Securities Act, the Second Amended Complaint asserts claims of

common law fraud and of negligent misrepresentation.
Following a year of extensive discovery, on December 22, 1993,
defendants moved for summary judgment of dismissal. Oral arguments
on defendants' motion was held on June 9, 1994. This is the court's

decision on that motion.
For the reasons set forth below, defendants' motion must be denied.
While the existence of factual questions unresolvable on the record does
not permit the entry of a summary judgment of dismissal on the Second
Amended Complaint, a large number of issues raised by that pleading are

'The individual defendants include the company's current directors: Mr. Richard R.
D'Antoni, also currently President and ChiefExecutive Officer, Dr. Gary W.Cashon, Chairman
of the Board, a former Chief Executive Officer and a general partner of Hillman Medical
Ventures, a large investor in Cellcor; Mr. Russell W. Ayres, Ill, Associate General Counsel of
The Hillman Company at the time of the offering; and Dr. John E. Bagalay, Jr., at the time of
the offering, the Managing Director of Community Technology Foundation, Boston
University's venture capital affiliate. Dr. Michael E. Osband, M.D., who was the Executive
Vice President, Chief Technical Officer, Secretary and a founding director of the company at
the time of the offering, is also a defendant. Having resigned as a director, he continues to
consult for Cellcor as its ChiefTechnical Advisor. OsbandDep. at2l. Mr. Harry W. Wilcox,
III, Vice President for Finance and Chief Financial Officer of Celicor and Dr. Stephen M.
Shortell, listed as a director designate on the prospectus and registration statement, and now
a director of CelIcor, are also named defendants.
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susceptible to adjudication on this record. Indeed, I conclude that only
three principle issues survive defendants' motion. These issues relate to
disclosures regarding (1) possible differences between clinical and
commercial results for the treatment with autolymphocyte therapy of renal
cell carcinoma, the principle product or service offered by Cellcor; (2) the
reputation of Cellcor and of autolymphocyte therapy in, and the
acceptance by, the medical "establishment"; and (3) possible undisclosed
conflicts of interest of researchers involved with testing Cellcor's therapy.
With respect to these issues that survive this motion, the underwriter's
due diligence defense is, on this motion, also unavailing since the record
is not set forth clearly enough at this point to preclude the existence of
material issues of fact. The individual defendants' claim that they are not
proper defendants under the Section 12(22) of the Securities Act of 1933
is correct. I further conclude that with respect to these surviving issues
that claims of negligent misrepresentation based on the offering
documents or roadshows also survive.
I. FACTUAL BACKGROUND

A. Cellcor and its Product
1. Background on ALT
Much of the relevant background is not disputed. Cellcor is a
Boston-based biotechnology company incorporated in 1986 by Dr.
Michael Osband,2 Boston University and The Hillman Company.3 Since
its inception, the company has endeavored to develop and market "living
cell therapies." These therapies require the removal of cells from the
body, their alteration in a laboratory and their return to the patient to
effect treatment. Cellcor developed a specific living cell therapy,
autolymphocyte therapy ("ALT"), which has been used to treat patients
with a small variety of diseases in a clinical setting, and to treat patients
with kidney cancer commercially as well.
ALT is administered on an outpatient basis. The treatment requires
the removal of lymphocyte cells from a patient, the exposure of those
cells to drugs and biologics through Cellcor's proprietary processes
designed to activate the disease-fighting capabilities of the cells, and the
2

Dr. Osband first began the medical research that later gave rise to Cellcor's business in
1982. Osband Af. 8.
3
For a discussion of the boom in biotechnology companies in recent years, see Robert
Teitelman, Gene Dreams: Wall Street, Academia, and the Rise of Biotechnology (1989).
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return to the patient of the enhanced, activated cells. See Osband Aff.

7. Characteristics of this therapy and key differences from other cancer
treatments include its minimal toxicity to patients, and its limited effect

on patients' quality of life.
Cellcor's primary experience with ALT has been in treating patients
with a type of kidney cancer, metastatic renal cell carcinoma ("RCC").

Since there are few early symptoms of the disease, almost a third of the
patients diagnosed are identified after the cancer has spread, or

metastasized, to other body parts, leaving patients with an average life
expectancy of only six to nine months. Metastatic RCC is resistant to
chemotherapy, afflicts more men than women, and typically strikes
between the ages of fifty and seventy.
The ALT treatment of an RCC patient typically involves thirteen

outpatient visits over a six-month period.4 When offered on a
commercial basis, the charge for this course of treatment requiring six
cell infusions ranged from about $21,000 to $30,000 or $35,000 per
patient. See Prospectus at 21; Copelan Dep. at 221.
2. Preliminary(PhaseI and 19 Clinical Trials

Prior to offering its ALT treatment on a commercial basis, Celicor
and Dr. Osband conducted a number of clinical studies on the use of

ALT to treat Metastatic kidney cancer. Concluding in 1986, Dr. Osband

with others conducted a Phase Is to demonstrate that the treatment was
feasible and safe, but the study included no control group. 6 Concluding

in 1990, Dr. Osband with others conducted a Phase II study to
demonstrate evidence of biological activity of the infused cells in patients;

that study also was not a cofntrolled study.7

'To begin the process, medical technicians withdraw blood twice in the first fortnight.
Through apheresis, technicians separate the white and red blood cells which are then cultured
in the Cellcor laboratory for five days. The white blood cells are stimulated with drugs to
enhance their ability to fight cancer. The cells are then returned to the patient via infusion.
Patients undergo infusions once a month for six months.
'The "Phase" terminology is standardly used to describe the design of a clinical study.
Osband Aff. I .
6
Results of this study were published in the World Journal of Urology in 1986. The
article reported that 20 patients were given a total of 60 infusions in addition to baing
administered oral cimetidine; these patients experienced only minimal toxicity in the form of
minor fevers. See Strum Aft. Ex. V.
7
The results were published in Urology in 1990. The 36 patients experienced minimal
toxicity, and some demonstrated a biologic response, either in the form of tumor reduction or
delayed disease progression. See Strum Aft. Ex. V.
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The Phase III Trial

In 1990, Dr. Osband and others published the results of a
randomized, controlled study of ALT in the British peer-review medical
journal, The Lancet. Cellcor acted as the corporate sponsor of the study
which had been initiated in February 1988. The study was conducted
under an Investigational New Drug ("IND") approved by the U.S. Food
and Drug Administration ("FDA").' This single study, known variously
in the record as the Lancet Study, the Phase III Study, the RCC Study,
and the MS-I Study (acronym for multi-site I, and the name I shall use
in this opinion) involved the treatment of ninety patients at five different
sites in university hospitals. Each site was under the supervision of one
physician called a principal investigator. The patients were randomly
assigned into two groups. One group received ALT and a drug,
cimetidine, while the other group received cimetidine only. The study
was closed to the accrual of patients in November of 1989. See Px. 19,
at F002431.
It is useful to recognize a few preliminary points about the process
of these studies generally. First, they may continue (that is, treatment of
patients still living may continue) beyond the cut-off date for the
evaluation of data for a study. 'This leads to the phenomenon that
published results may differ somewhat from the "final" results of the
study on the same set of patients as of some later date. Second, the
analysis is statistically complex and may be accomplished at different cutoff points. Third, the data thus requires some lag time for analysis,
especially if statistical adjustments are made for the variable degrees of
sickness of the patient population in the study. Thus subsequent events
effecting the patient population will have time to occur before results as
of an earlier cut-off date are known.
The results published in The Lancet, based on data analyzed as of
March 1990,9 reported that patients treated with ALT survived an average
of 2.5 times longer than patients in the control group. The article further
observed that tumor regression was reported in 21% of the patients in the

'See Prospectus at 3. The IND granted Cellcor an exemption from regulations, enabling
it to transport the unproven treatment cells across state lines. In compliance with the IND,
Cellcor kept the FDA apprised of the progress of the MS-I Study, sent in its results and filed
subsequent annual reports.
The IND was necessary because all cells were processed in Boston and shipped to the
infusion sites, sometimes in other states. The processing laboratory adhered to the good
manufacturing practice (GMP) regulations formulated by the FDA.
Cellcor had retained Dr. Philip Lavin, a statistician with experience in cancer studies, to
analyze the data. He and Dr. Osband analyzed the results of the MS-I Study.
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ALT group, compared with 5% for the patients in the control group. The
survival data was analyzed using the Cox proportional hazards model,
which is used to adjust the results according to the various degrees of
disease in the patients studied. As reported in The Lancet, the data
revealed a four-fold survival advantage for men treated with ALT over
those treated with cimetidine alone. The ALT-treated women, however,
showed no survival advantage over their cimetidine-only counterparts.
The authors could find no explanation for these results, and considered
the possibility that the result was "no more than an interesting
unrepeatable observation," namely a statistical anomaly. Strum Aff. Ex.
V, at C027115.
Cellcor terminated the randomized study in July 1990 (three months
after the publication of the Lancet article and four months after the data
had first been analyzed) to enable the control group patients to receive
ALT treatments. The follow-up data was analyzed in September of 1991.
See Px. 19, at F002431. The authors determined through further analysis
of the pre- and post-publication data that, as of July 1990, the survival
advantage was an average 2.44 times longer, and that tumor regression
was evident in 18% of the patients treated with ALT. Through
subsequent analysis of the data, the authors also found that the initial
gender difference in survival advantage was a statistical anomaly.
Osband Aff. 37. The results of the final data of the MS-I Study were
published in Seminars in Urology.
To ensure the credibility of the clinical results with regard to toxicity
and survival advantage, Cellcor engaged Theradex Systems, Inc., an
independent clinical auditing firm, to audit the MS-I Study and data.
Theradex issued a letter dated May 30, 1991 (which, in form, is not
unlike an accountant's audit letter) stating that based on its examination,
"the statements made in the publication arising from this study [The
Lancet article], and in the study analysis performed after the July 18,
1990 study closure, were supported by the underlying data and the
statistical analyses, and the conclusion is regarded as being valid." Strum
Aff. Ex. L. The Theradex audit did not, however, validate the data and
conclusions of the study as to tumor regression because the measurements
used to generate the data were considered inherently too subjective."0

"Tumor regression is measured according to each individual doctors' evaluation of an xray of the cancer, and is not based on any more objective standard.
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4. FurtherStudies
Recognizing the need to validate the MS-I Study results and to
determine the best uses of ALT, Cellcor planned at least three more
studies.
(a) In 1991, the National Cancer Institute ("NCI") and Cellcor jointly
planned a randomized, controlled study to confirm the efficacy of ALT
for RCC patients. The study was to be conducted by the Eastern
Cooperative Oncology Group ("ECOG"), a group of independent
academic oncologists funded by the NCI,who were to compare ALT to
alpha interferon, another cancer treatment. The study was expected to
begin in 1992 under an IND to be submitted by the NCI,and would have
involved approximately 200 patients. See Prospectus at 22.
(b) At the time of the initial public offering of its stock, Cellcor was
also sponsoring an adjuvant study, so called because the purpose of the
study was to determine whether ALT could benefit RCC patients who had
already had the affected kidney surgically removed. The eleven-site
study, which terminated in September 1993, included ninety-four patients.
See Px. 26.
(c) Based on the results of the MS-I Study, Cellcor undertook a
further dosing study to determine whether metastatic RCC patients would
benefit from additional therapy beyond the initially studied six month
course of treatment. The study, styled a Phase III investigation,
commenced in 1991 on patients who had already received six months of
treatment, and was designed to include 150 RCC patients. Conducted at
three centers with independent private investigators, the study's last
patient was accepted in June of 1992, and the study terminated in
December 1992. See Px. 26.
The prospectus further reveals that at the time of the offering, Cellcor
had completed or was in the process of studying the use of ALT to treat
other types of cancer including prostate cancer and melanoma. See
Prospectus at 22.
B. Cellcor'sBusiness and Plans
1. CommercialDelivery of ALT
In May 1990, on the basis of the MS-I Study results, Cellcor began
to offer ALT commercially at treatment centers in host hospitals in
Boston, Atlanta and California (Orange County). Cellcor had cell
processing and clinical facilities at these host hospitals. The centers, each
under the supervision of a physician, received referrals from physicians
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across the country. At the time the registration statement was filed in
January 1992, Cellcor had treated approximately 258 commercial patients
at these facilities.
2. Reimbursement
Reimbursement from third-party payors was the primary form of
income for Cellcor generated by its treatment of patients commercially.
The host hospitals processed the billing statements for Cellcor's services
to patients. Cellcor reported in its prospectus that for the 1991 fiscal year
it had received reimbursements through host hospitals for approximately
46% of the standard charges for commercial patients eligible for coverage
by third parties. Cellcor never refused to treat a patient referred to a
treatment center due to inability to obtain payment or reimbursement.
3. ProposedJoint Venture
Prior to the public offering, on January 29, 1992, Cellcor executed
a letter of intent with Critical Care American, Inc. ("CCA"), a company
that provides health care services and products outside the hospital. The
letter of intent contemplated the joint marketing and delivery of ALT on
a pilot basis at three of CCA's ambulatory care centers. See Prospectus
at 4.
C. Negative Publicity FirstEmerges
Cellcor was the subject of negative commentary in the media
beginning as early as May 1991. Such publicity included a spot on
May 22, 1991, on National Public Radio's evening news program, "All
Things Considered," in which the announcer stated that "cancer experts
consider [ALT] to be of questionable value," and continued to quote
some of those experts. Strum Aff. Ex. R, at C027894. An article of
similar tenor appeared on May 22, 1991, in the business section of the
Boston Globe. Px. 32, at F001897. Another negative article appeared on
February 17, 1992, in the Boston Business Journal. See Strum Aff. Ex.
X.
There is also some evidence that prior to the public offering there
was resistance to the use of ALT in the medical community generally and
within the urology and oncology fields. Mr. D'Antoni, Cellcor's
president received a letter dated April 18, 1991, from the president and
two other physicians of the National Kidney Cancer Association
expressing concern over the lack of acceptance of ALT and Cellcor's
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clinical results; the writers worried that "if Cellcor loses credibility with
key opinion leaders in the university medical centers .... Cellcor may
fail as a commercial enterprise and that patients will be deprived of a
promising and potentially beneficial therapy." Px. 75. Other prominent
physicians seem to have been opposed to the commercialization of such
a cancer treatment. See Strum Aff. Ex. W, at 2; Strum Aff. Ex. R, at 3.
D. Cellcor's InitialPublic Offering and Subsequent Decline
1. Furman Selz's Due Diligence and the Offering
In 1991, Cellcor's board of directors determined that a public offering
would be the best and most feasible way to raise money to capitalize the
company." To that end, the company met with Furman Selz and with
Prudential Securities Incorporated ("Prudential"). Cellcor management
selected Prudential as lead underwriter of the offering, and asked Furman
Selz to serve as co-managing underwriter. Chefitz Aff.
12-13.
Subsequently, however, Cellcor asked Prudential to withdraw as lead
underwriter due to management's perception that Prudential's equity
analyst was skeptical about the marketability of living cell therapy and
was not committed to the Cellcor offering at the price initially
contemplated. Henshaw Dep. at 50-56. Furman Selz became the sole
underwriter using the valuation prepared by Prudential, which remained
in the underwriting syndicate. Id.
Furman Selz performed a due diligence investigation which included
reviews of Cellcor's finances, organization and management, and
technology and research. More specifically, the Furman Selz managing
director involved with the transaction, Dr. Stephen Buell, spoke with
members of Cellcor's top management, Buell Dep. at 35, doctors at a
competing company, Buell Dep. at 26, doctors at the National Cancer
Institute (NCI), Buell Dep. at 33, and other outside physicians in the
field, Buell Dep. at 34, including one affiliated with the ECOG. Another
Furman Selz investment banker assigned to the deal, Ms. Leslie Henshaw,
similarly had conversations with a wide variety of doctors both in and
outside Cellcor as part of the due diligence review.
Furman Selz also investigated Cellcor's financial status, reports of
audits of the data derived from the MS-I study, see Px. 22, interview of

"The board had considered other possibilities. In the spring of 1991, Cellcor retained
Alex, Brown & Co., to place $12 million of Convertible Preferred Stock, but the private
placement was not accomplished. Instead, Hillman Medical Ventures, Cellcor's principal
investor, provided $9.4 million in bridge financing. Px. 2, at F000842.
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doctors and administrators at Cellcor's three commercial delivery sites,
see Px. 17, Cellcor management, other physicians in oncology and
nephrology, and follow-up on two negative anonymous letters sent after
the circulation of the red herring."2
Ultimately, Cellcor's initial public offering of common stock
commenced on March 13, 1992. The company offered 2 million shares
at $11.00 per share, and raised over $20 million. Not long after the
offering, Cellcor's stock price began to decline.
2. Stock Price Heads South
Following the offering, a series of events seem to have progressively
depleted the market's confidence in Cellcor.
Cellcor once again became the focus of negative publicity. One year
after the first National Public Radio spot, an August 10, 1992 follow-up
report, which was broadcast on NPR's member station WBUR in Boston,
raised doubts expressed by cancer specialists as to ALT's efficacy. The
negative publicity also included the comments of Dr. Herschel Copelan,
a former Cellcor physician who had been hired to run the Orange,
California biocare center. Dr. Copelan resigned from Cellcor after the
offering and began to make public statements questioning the efficacy of
ALT. Dr. Copelan's public posture conflicts, however, with some of his
enthusiastic reports of patient progress which are included in the record.
On about August 5, 1992, CCA and Cellcor announced the
termination of discussions concerning a possible joint venture. 3 Cellcor
stock, which had been trading at $8.75 on August 5, closed at $5.25 on
the next day. By mid-September it was trading at about $3.38 to $3.75.
Compl. 87.
Disagreements also arose between Cellcor and the ECOG regarding
the cost, scope and timing of the planned NCI/ECOG confirmatory study
for ALT. Cellcor decided not to proceed with the plans that included the
ECOG. Working with the NCI, Cellcor redesigned the study, replaced
the ECOG with Quintiles, an independent clinical research organization,
to manage the study which would be conducted at about twenty-two
medical research centers in the U.S. and Canada. D'Antoni Aff.
6768.

"See Px. 37 (anonymous letter regarding red herring dated February 18, 1992); Px. 38
(anonymous letter regarding offering dated March 2, 1992). Apparently, the SEC received a
third letter, and asked Cellcor to respond to them. See Def. App. 11, Ex. 13.
3In a letter of August 20, 1997 [sic: 1992], CCA formally expressed that it no longer
wished to pursue the contemplated business opportunities with Ccllcor. See Strum Aft. Ex. 1.
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Finally, by the spring of 1993, having experienced a drop-off in
patient referrals and a severe cash flow shortage, Cellcor ultimately
closed all three of these treatment centers and stopped accepting new
commercial patients. Cashon Dep. at 95; D'Antoni Dep. at 41-43;
D'Antoni Aff. 9 59, 61.
II. THE CLAIMs ASSERTED
Based on the allegations sketched below, plaintiff's Amended
Complaint asserts counts: (1) against all defendants under Section 11 of
the Securities Act of 1933, 15 U.S.C. § 77k; (2) under Section 12(2) of
the 33 Act, against defendants Cellcor, Furman Selz and the class it
represents as "offerors and sellers" of the common stock, and against the
individual defendants as "controlling persons" of the issuer (within the
meaning of Section 15 of the Securities Act of 1933, 15 U.S.C. § 77/);
(3) against all the defendants for common law fraud; and (4) against all
the defendants for negligent misrepresentation. The Amended Complaint
alleges twenty-six factual bases of liability, each of which is identified
below. Plaintiff seeks rescission of his purchases of Cellcor stock,
rescissory or compensatory damages against defendants, jointly and
severally, and attorneys' fees.
A. With Respect to The Lancet Study and Other Studies, Plaintiff
Claims:
1. That the defendants failed to reveal the interestedness of the
authors of The Lancet article and one of the principal investigators of the
MS-I Study. They assert that Cellcor doctors were improperly involved
in analyzing the data collected and that this was not disclosed. Compl.
99 34-38;
2. That the prospectus falsely portrays the FDA's involvement in the
MS-I Study and suggested that it approved the results, and that Cellcor
neglected to disclose that another further confirmatory trial would be
required before the FDA would approve ALT. Compl.
40, 41;
3. That the prospectus presents a favorable impression of ALT based
on the results as published in The Lancet, rather than the final results of
the study then available. Compl. T 42;
4. That the prospectus omits the finding reported in The Lancet that
there was no survival advantage for women treated with ALT. Compl.
T 43;
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5. That the prospectus gives the false impression that the Phase I
and II studies were of comparable importance to the MS-I Study and they
corroborate those results. Compl. 44;
6. That the prospectus omits material information in not providing
the citations to the eight publications mentioned in the prospectus in
addition to The Lancet article regarding ALT. Compl. 45; and
7. That the prospectus overemphasizes the tumor response data even
though it is "soft data" and was not specifically audited by Theradex.
Compl. T 71.
B. With Respect to the Commercial Experience with ALT, Plaintiff
Claims:
8. That the prospectus and registration statement are materially
misleading because they do not disclose that the results of commercial
delivery of ALT were allegedly significantly worse than the clinical
results as reported in The Lancet. Compl. %747, 50;
9. That Furman Selz represented that the commercial results were
consistent with the MS-I results in road show presentations. Compl.
50, 51;
10. That the defendants should have disclosed the raw data from the
commercial patients rather than comparing the trial results and
preliminary commercial results as adjusted by the Cox proportional
hazards model. Compl. 52; and
11. That the prospectus misleadingly suggests that the patients
included in the commercial groups were sicker, and thus less likely to
have favorable results than those used in the clinical trial. Compl. T 53.
C. With Respect to Cellcor'slnteractionswith the FDA, PlaintiffClaims:
12. That Cellcor failed to disclose that although no regulation of
living cell therapies was yet required (since they were treated like "blood
products"), management knew that some regulation would be instituted
in the near future. Compl. 41; and
13. That Cellcor failed to alert investors that previously conducted
trials conducted were insufficient for FDA approval of ALT, and that the
planned adjuvant study would not meet FDA approval requirements.
Compl.
40, 41.
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D. With Respect to Medical Acceptance of ALT and Reimbursement,
PlaintiffClaims:
14. That Cellcor was aware of the lack of acceptance of ALT in the
medical "establishment" at the time of the offering, as evidenced by
public statements of prominent physicians and private communications to
the company, but it failed to disclose that to the investing public. Compl.
9 56-63;
15. That defendants misled investors with regard to the likelihood of
future reimbursements by third-party payors because the medical
community had not accepted ALT as a valid treatment. Compl. 64;
16. That the prospectus statement that ALT had met most of the
reimbursement criteria of such payors was false since the treatment lacked
FDA approval. Compl. 65; and
17. That Cellcor failed to state the significance of the lack of FDA
approval, and failed to reveal that patient referrals were down at the time
of the offering. Compl. 66.
E. With Respect to CellcorFuture Business Plans, PlaintiffClaims:
18. That defendants unduly emphasized the letter of intent with CCA,
and misled investors regarding the level of due diligence that had been
completed prior to the offering. Compl. 99 68, 69; and
19. That the prospectus places undue emphasis on the then-planned
NCI/ECOG study, and does not reveal management's reluctance, even
before the offering, to work with the ECOG because of its bureaucratic
nature. Compl. 70.
F. With Respect to Furman Selz, PlaintiffClaims:
20. That Furman Selz neglected to contact individuals who were the
source of negative comments about Cellcor and ALT and disregarded
criticism of ALT and Cellcor. Compl. 99 80, 81;
21. That Furman Selz knew that the unadjusted results of commercial
treatment were not as favorable as those of the MS-I Study, but endorsed
the use of The Lancet figures in the prospectus nonetheless. Compl.
83;
22. That the banker responsible for scientific due diligence made no
contact with the FDA or with Cellcor's regulatory counsel to determine
the status of ALT with the FDA. Compl. 84;
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23. That Furman Selz knew that Cellcor had budgeted for a $10
million loss for 1992, but failed to ensure disclosure of such information.
Compl. 85; and
24. That the bankers made suggestions of additions to the final

prospectus, but failed to confirm that they had been incorporated. Compl.

T 86.
G. Miscellaneous Claims

In addition
to these allegations, plaintiff further asserts that the
4

prospectus:1

25. Describes Dr. Osband's career intentions misleadingly, and did
not disclose any of the concerns Dr. Osband had disclosed in an internal
memorandum. Compl.

72; and

26. Describes other applications of ALT in treating a range of other
diseases, but does not reveal criticism of such other applications, or
alleged difficulties with FDA INDs. Compl.
73-74.
Each of the foregoing are said to be material and to give rise to

liability.
H. Defendants' Contentions

Defendants state that neither the registration statement nor the
prospectus is misleading. They claim that all the statements included in
them are true, and that they do not omit any material information. As a
fall-back, defendants urge that the "bespeaks caution" doctrine applies to
this case because all of the alleged misrepresentations and omissions are

in fact covered in the "Risk Factors" portion of the prospectus, and that
the purchasers of Cellcor stock were well-apprised of the riskiness of

" Plaintiff also attempts to formulate claims out of other facts, including that:
1. Cellcor fired Hogan & Hartson, its regulatory counsel, following the offering
notwithstanding that the prospectus states that Cellcor determined not to seek pre-market
approval of ALT based on that counsel's advice. Compl. 76;
2. Cellcor experienced difficulty in private placement efforts, and one prospective investor
decided not to proceed, allegedly based on Dr. Osband's reputation. Compl. 77; and
3. The prospectus did not reveal "the 'rationale' of the commercial application of ALT,"
that most metastatic RCC patients have already had their cancerous kidney removed, and that
the application of ALT for diseases other than cancer had not "been in a human setting."
Compl. 79.
Plaintiff has not clearly set forth its claims based on these alleged facts. They do not
argue these points, and I cannot discern the claims arising from these alleged nondisclosures.
Therefore, I will not discuss these allegations, and treat them as dismissed for failure to state
a claim.
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their investment. The underwriter defendant asserts that the underwriters
conducted due diligence sufficient to meet the prudent person standard
under Sections 11(b) and (c), and 12(2) of the 1933 Act.
III.

FEDERAL CLAIMS

[1-2] On a summary judgment motion, the moving party must show
that no genuine issue of material fact exists, and that the moving party is
entitled to judgment as a matter of law. See Burkhart v. Davies, Del.
Supr., 602 A.2d 56 (1991); Tanzerv. InternationalGen. Indus., Inc., Del.
Ch., 402 A.2d 382 (1979). Thus the court must determine whether a
genuine issue of material fact exists. Where the record is very strong in
one direction the "mere existence of a scintilla of evidence [that goes in
the opposite direction] will be insufficient" to preclude summary
adjudication. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).
Moreover, if the party with the burden of proof at trial fails to present
any substantial evidence on an essential element of that party's case,
summary judgment against her is mandated. Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986). In this case, whether plaintiff's claims
survive summary judgment on this record, turns importantly upon
plaintiff's ability to make a showing that any allegedly false disclosure
or omission is material to the investment decisions to buy Cellcor stock
in the IPO.
A. The Section 11 and Section 12(2) Claims Generally
1. Basic Elements
Plaintiff asserts that the defendants made false statements in, or
omitted material information from, the registration statement, prospectus
and road show presentations for Cellcor's public offering. Section 11 of
the Securities Act of 1933, which addresses the registration statement,
provides in pertinent part:
(a) In case any part of the registration statement, when such part
became effective, contained an untrue statement of a material
fact or omitted to state a materialfact required to be stated
therein or necessary to make the statements therein not
misleading, any person acquiring such security (unless it is
proved that at the time of such acquisition he knew of such
untruth or omission) may, either at law or in equity.., sue ....
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15 U.S.C. § 77k (emphasis added). Section 12(2) of the 1933 Act creates
liability with regard to the prospectus for any person who: "(2) offers or
sells a security ...by means of a prospectus or oral communication,
which includes an untrue statement of material fact or omits to state a
material fact necessary in order to make the statements, in the light of the
circumstances in which they were made, not misleading.... ." 15 U.S.C.
§ 771.
Putting aside the element of materiality for the moment, plaintiff has
pleaded all the elements of the federal claims. They have shown that the
defendants are proper defendants since they are all either the issuer,
signatories of the registration statement, directors or persons named as
about to become directors, or underwriters. See 15 U.S.C. § 77k(1)-(5).
The plaintiff, as a purchaser of 200 shares of Cellcor common stock,
without knowledge of the allegedly false statements or omissions, is a
proper plaintiff. See 15 U.S.C. 77k.' Plaintiff has also made a
showing of pecuniary loss based on the decline in the stock price since
the offering.
2. The Materiality Standard
[3] Whether or not a misrepresentation or omission in a registration
statement or prospectus is sufficient to trigger liability hinges on its
materiality. The standard of materiality, defined by the United States
Supreme Court in the context of proxy statements, and adopted in cases
brought under Sections 11 and 12(2) of the 1933 Act, is stated in TSC
Industries,Inc. v. Northway, Inc.:
An omitted fact is material if there is a substantial likelihood that
a reasonable shareholder would consider it important in deciding
[T]here must be a substantiallikelihoodthat the
how to vote ....
disclosure of the omitted fact would have been viewed by the
reasonableinvestor as havingsignificantlyalteredthe "totalmix"
of information made available.
426 U.S. 438, 449 (1976) (emphasis added); see also Craftmatic Sec.
Litig. v. Kraftsow, 890 F.2d 628, 641 & n.18 (3d Cir. 1989) (employing
TSC standard in claims brought under Sections I I and 12(2) of the 1993
Act). Materiality is a mixed question of fact and law, requiring the court
to scrutinize closely the circumstances of the allegation and the alleged
"See GlosserDep. at 8, 17-18 (establishing that plaintiffrelied through reading prospectus
and red herrings).
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false disclosure or omission to determine whether knowledge of such
information would be substantially likely to make the investor pause in
deciding whether to purchase shares in the offering.
B. Specifically Alleged Violations of Sections 11 and 12(2)
1. Statements Regarding the MS-1 Study
Plaintiff essentially asserts five areas of misleading disclosures
relating to the MS-I Study itself: (a) that the involvement of the FDA in
that study was overstated; (b) that the final results of the study were in
fact worse than represented in the offering documents; (c) that the lesser
survival rate for women was not discussed; (d) that the earlier studies did
not corroborate the MS-I Study as the offering documents led readers to
believe; and (e) that the principal investigators were not independent as
the offering documents stated. These alleged misrepresentations or
nondisclosures are addressed here.
(a) Plaintiff asserts that the prospectus mischaracterizes the FDA's
involvement in monitoring the MS-I Study. The prospectus states that
the MS-I Study "was conducted under an IND (Investigational New
Drug) approved by the [FDA] prior to the commencement of the trial."
Prospectus at 3. The prospectus also explains that an IND is required
prior to beginning clinical studies on new drugs in order to enable the
company to ship products (here, processed cells) across state lines. See
Prospectus at 27. It is also contended that the prospectus suggests that
the FDA was more involved with the study than it really was.
Defendants respond that Cellcor was obligated to mention the IND for the
MS-I Study because FDA regulation required that the company obtain
one. Defendants point further to the prospectus language stating that
ALT has been "neither approved nor disapproved by the FDA,"
Prospectus at 5, and that "[h]istorically the FDA has not applied its
premarket approval regulations to living cell therapies." Prospectus at 4.
[4] A plain reading of the prospectus makes clear that Cellcor maintained
contact with the FDA and applied for the IND for the MS-I Study
because it was required to do so under federal regulations. The
prospectus provides sufficient explanation of the regulatory requirement
for the reasonable investor to understand that an IND is a necessary
prerequisite to a study, but that obtaining it does not imply FDA approval
of the new drug under investigation. Defendants cannot be required to
explain fully in a prospectus the complete workings of the FDA with
regard to the testing of new drugs any more than they did. Such
additional information would risk overwhelming the investor with
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information she might conceivably consider significant; this is not the test

of TSC, information she would consider important in the total mix of
available information. See TSC Indus., Inc. v. Northway, Inc., 426 U.S.
438, 445-46 (1976).

(b) Plaintiff next asserts that the statistical results of the MS-I Study
as presented in the prospectus were more favorable than the "actual"

results of that study. The study, as described in Part I above, included
two cut-off dates for data analysis purpose, one in March 1990, and
another when the study was ultimately terminated in July 1990. The
prospectus provides the results of the MS-I Study as published in The
Lancet article, with the 2.5 times survival advantage and 21% tumor

reduction rate. Plaintiff asserts that the prospectus should have included
the "final" results of the study based on analysis of the data as of July

1990, with the 2.44 times survival advantage and the 18% tumor

reduction rate.' 6 Defendants assert that the different results are not only

"statistically indistinguishable," but also that such a minor difference is
immaterial. See Osband Aff.
30-35; see also Osband Dep. at 252.
[5] Defendants urge that the difference in figures would be trivial to the

reasonable investor, and therefore the omission of them is immaterial as
a matter of law. I agree. Although it seems that the final study result

figures are slightly less favorable, they are just that, only slightly less
favorable.

In the absence of more advantageous therapies for

metastasized RCC, arguable differences of this range can hardly affect the
business prospects for this therapy. 7 In re Westinghouse Sec. Litig., 832
F. Supp. 948, 972 (W.D. Pa. 1993). Plaintiff has not submitted evidence
to suggest that there is a material significant statistical difference in the

figures, let alone a legally material one.' 8 Notwithstanding that investors
in Cellcor stock would have been intensely interested in the performance
of ALT, I must conclude that any information these additional figures
,6Plaintiff says results are actually 2.3 times survival advantage as reported in Cellcor's
1992 Annual Report. See PAB at 56 nA1; Strum Aft. Ex. J, at 5.
"In fact, record evidence reveals that a focus group of urologists opined that "medical
adoption of ALT would be justified even with a 1.25 times survival advantage absent any
superior available treatments." See Cashon Aft. 14.
"Statistical significance is a scientific measure ofdata enabling the comparison ofvarious
figures. That scientific measure has no bearing on the legal standard of materiality per se.
Without so holding, I recognize that it would be entirely possible, for example, for the
difference between the figures for the various cut-off points to be statistically significant, but
for that same difference to be considered legally immaterial. Unquestionably a reasonable
investor would not, for example, be affected by a difference between a 2.0 and 2.5 times
survival rate when considering investing in a cancer treatment (if there is no alternative
treatment giving more than a 2.0 survival rate), although such a difference might be considered
statistically significant.
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might have provided would not have affected the total mix of information
presented to them. The revised data must therefore be considered
immaterial, and the failure to disclose it can incur no liability to the
defendants.' 9
(c) Plaintiff asserts that defendants should have disclosed that the
results of the MS-I Study showed no significant survival advantage for
female RCC patients.2" See Def. App. Ex. 3. Defendants assert instead
that the prospectus would have been misleading if it had included that
data, and as such, its omission was not material. Defendants point out
that The Lancet authors themselves contemplated the possibility that the
data merely reflected an "interesting unrepeatable observation," id. at 998,
and that subsequent further analysis revealed that women in the study
responded less favorably to the treatment for reasons unrelated to gender.
Osband Dep. at 101-06; Osband Aff.
37, 38.
[6] The evidence is all in support of the assertion that the results of the
MS-I Study with regard to female patients was a statistical anomaly.
Reporting a statistical "glitch" in a prospectus would have accorded the
discrepant result for women far more significance than it deserved. The
defendants' initial estimation was simply borne out by further analysis of
the data.2 1 In my opinion, defendants did not fail to make a material
disclosure in not mentioning the various survival rates according to
gender.
[7] (d) Plaintiff asserts that the prospectus is misleading because it
suggests that the Phase I and Phase II trials were of similar importance
to the MS-I Study, and that they corroborate the findings of that study.
A reading of the prospectus shows this assertion to be incorrect. The
prospectus states: "ALT for metastatic RCC has been the subject of three
clinical trials, including a company-sponsored Phase III randomized,
controlled study ... ." Prospectus at 3, 21. I cannot agree with plaintiff
that the mere mention of the other two preliminary studies in the same
"Plaintiff alleges that the prospectus overemphasizes the tumor response data, which as
soft data was not audited by Theradex, a fact plaintiff claims is not disclosed. Plaintiff does
not argue this point in his answering brief. Defendants do not address the issue either,
apparently content with the prospectus statement: 'The conclusions of the RCC Study with
respect to toxicity and the ability to prolong survival have been audited and verified by
Theradex Systems, Inc., an independent clinical auditing firm." Prospectus at 21.
2
Plaintiff does not argue the issue of this alleged omission in his answering brief, but
mentions the rate for females in the facts only. See PAB at 29 n.23.
21I note that even if the information had been included, it would also not have affected
the "total mix" of information because the prospectus states that the disease afflicts more men
than women. Prospectus at 21. Thus, a treatment that has a significant survival advantage for
the majority of sufferers, and a potential statistical anomaly showing no advantage for the
minority of sufferers would not substantially affect an investor's decision making process.
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sentence as the MS-I Study presents sufficient grounds to permit a
reasonable reader to believe that the other studies produced the same
results.22

Moreover, the prospectus dispels any notion that the other two studies
corroborate the MS-I Study in stating: "The results of the RCC Study
have not been duplicated by any other controlledstudy." Prospectus at
5 (emphasis added).
[8] (e) Finally with respect to the MS-I Study, plaintiff claims that two

of the five principal investigators who conducted the research for the MS-

I Study were not in fact independent as the offering documents state.2

See Prospectus at 21.24 Plaintiff asserts that Dr. Krane was one of the
principal investigators at the Boston University site, and that he was not

independent. Plaintiff further asserts that Dr. Babayan was not
independent due to his affiliation with the Boston University Medical
Center. Plaintiff apparently bases the allegation that Dr. Krane was a

designated principal investigator on a letter that he sent along with Dr.
Babayan which stated: "We have been actively involved as principal

investigators [in the RCC Study]." Strumm Aff. Ex. N. Plaintiff made
no other showings of the doctors' alleged lack of independence.'

In his deposition, Dr. Osband stated that Dr. Krane was not one of
the five principal investigators paid per patient by Celleor to conduct the

study. See Osband Dep. at 28.26 Dr. Osband further stated that Dr.
Babayan was "independent" as that word is used both in an ordinary
sense and in the medical community because he had no equity interest in

Cellcor and no financial interest in the outcome of the study. See Osband
Dep. at 33-34.

'In addition to these claims, plaintiff further asserted that the prospectus is deficient
because it does not provide citations to the eight publications regarding ALT mentioned in the
document. Plaintiff provides no reason why such publicly available information must be
included. I cannot conclude that it is material information that ought to have been included
in the prospectus; the prospectus need not become a bibliography for investors.
'Plaintiff does not address this issue in the answering brief, but I cover it here in order
completely to discuss in this opinion the claims plaintiff has presented in its complaint.
4
Unless otherwise stated, I will refer only to the prospectus, not to the registration
statement as well, since the two documents are largely the same. Where their language
diverges on matters relevant to this opinion, the court will note and discuss the differences.
'Plaintiff mentions, but does not argue that the doctors who authored The Lancet article
were not independent. In fact, Dr. Ross, one of the authors, began to work for Cellcor after
the article had been published. Dr. Lavin had been hired by Cellcor as a consultant to work
on the statistical analysis. The Lancet article and the offering documents clearly state that
Cellcor sponsored the research.
26
It should be noted that payment per patient to doctors who administer a treatment being
investigated is the standard format for compensation of physicians conducting clinical studies.
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I conclude that this matter is sufficiently contestable on the record,
given the documentary evidence that plaintiff put forward, to survive a
motion for summary judgment at this time.
2. Statements Comparingthe Clinical and CommercialExperience
with ALT
Plaintiff alleges that defendants falsely portrayed the results of
commercial use of ALT, as reported in the registration statement,
roadshows and prospectus, as equally efficacious as the result of the
clinical trial. The registration statement states with regard to the delivery
of ALT on a commercial basis: "[A]Ithough the follow-up period is
short, the clinical outcome has not been inconsistent with the results of
the RCC Study." Strumm Aff. Ex. A, at 21 (emphasis added); see also
Px. 25, at F000055 (latest cut-off point for commercial data prior to
offering was November 1, 1991). The prospectus, in somewhat modified
manner states: "As the Company commercializes and administers ALT
to a broader range of patients (as opposed to patients selected for
participation in clinical studies), it is possible that clinicaloutcomes may
not be as favorable as the results of the clinical studies." Prospectus at
21 (emphasis added).27 Plaintiff claims that these statements are false and
misleading because they say that defendants had analyses showing that
the commercial experience was significantly worse than the results of the
RCC Study. They say that the less favorable data from the commercial
treatment was purposely omitted from these public documents, and in its
roadshows, Furman Selz purposely represented that the commercial
results were consistent with the clinical results.28
In making this argument plaintiff rests upon a distinction between the
raw data and statistically adjusted data deriving from the commercial
treatment of patients. Plaintiff has submitted documents attempting to
show that the raw data collected on patients treated commercially with
ALT reveals a smaller survival advantage and lesser tumor reduction than
27

In a letter to the SEC prior to the offering, Cellcor explained that although it still
believed the registration statement comment was true, the revised language was more
appropriate, since the analysis required to explain the statement would be too long and complex
for inclusion in a prospectus. See Def. App. II, Ex. 13, at 2.
" 8As evidence, plaintiff has submitted a copy of Furman Selz's roadshow presentation.
This presentation, however, merely states "consistent clinical outcome," without more, and
"[t]reated 200+ commercial patients with consistent results." See Px. 35, at F003467, F003485.
These sentence fragments may easily be interpreted to mean that the results among commercial
patients were consistent. Defendants assert they made no representations as to the congruence
of the clinical and commercial treatment results, and plaintiff has made no other showings.
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those reported in The Lancet article. Plaintiff's evidence consists of
preparatory notes for meetings and other indirect references to a
purported discrepancy between commercially and clinically treated
patients. See, e.g., Px. 43 (due diligence call to Boston cell processor
who noted that it was still too early to "quantify" the commercial results);
Px. 77 (Osband memo to files regarding explanations of differences); Px.
115 (April 1992 Quarterly Analysis comparing relative ECOG levels of
patients in various studies). Plaintiff has produced no statistical
comparisons of the data for comparable periods using comparable
analyses, and no expert testimony stating that the data, raw or adjusted,
for the commercial patients reveals less favorable results for the
commercial patients than for the clinical patients, or inconsistent results.
Defendants claim that there is no significant statistical difference
between the results of the AE-I Study and the preliminaryanalyses of the
commercialpatients'data. Defendants argue that insufficient data existed
on commercial patients at the time of the offering to draw a meaningful
conclusion regarding the results. Osband Dep. at 252-54. They assert
that sufficient data to analyze the results of commercial patients first
existed in September 1992, well after the offering. See D'Antoni Dep.
at 182; Osband Aff.
57-60. Defendants compared the commercial and
clinical data by making an adjustment. They used the Cox proportional
hazards model for this purpose. Osband Aff.
77-81. Using this
statistical adjustment, which had also been used to arrive at the results in
the MS-I Study, see Def. App. II Ex. 3, at 995,29 the defendants
concluded that there was no statistically significant difference in the
results. Osband Dep.
77-81.
As of the date of the initial public offering, the defendants claim that
they did not have sufficient data to reach any meaningful conclusion
regarding the commercial applications because the follow-up time for the
commercial patients was too short, the data was not mature enough.30 See
Osband Dep. at 113-16; D'Antoni Dep. at 177-83; Cashon Dep. at 8491. The commercial patients were also more diverse, and were more
seriously ill, according to the defendants, than the patients in the MS-I

2

With regard to statistical methods, The Lancet article reported: "Prognostic factors for

survival were identified by use of the Cox proportional hazards model." Id.
"Vhether this lack of data should have caused defendants to wait with their public
offering is not a question for this court. Under the securities laws, with sufficient disclosure
of facts relevant to risks and rewards issuers may extend a legal public offering at any time in
the development of ALT.
3"Cellcor had engaged a statistician, Dr. Phil Lavin of Boston Biostatistics, to help
interpret the data collected. See id.
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Study. See Osband Aff. 58; Def. App. II, Ex. 13, at 2(D'Antoni letter
to SEC).
One of the issues thus raised is what the defendants knew about the
commercial results at the time of the offering. Defendants assert that any
information they had at the time of the offering was inconclusive, the
equivalent of internal projections they had no obligation to disclose, and
which in fact could have led to liability had they disclosed them.
Plaintiff responds that the results of the commercial treatment were not
unsupported projections, but definite and unfavorable facts, and
defendants had an obligation to disclose them.
[9] On the record at this time, I am unable to reach a judgment whether
the defendants had sufficient knowledge of commercial results to require
public disclosure. The record includes testimony and affidavits, for
example, by Dr. Osband and Dr. Buell of Furman, Selz, as well as other
highly trained professionals. Their statements essentially constitute expert
testimony, with a twist, since they are named defendants. Neither party
has offered independent expert testimony on the appropriateness of the
inclusion of the preliminary data on commercial patients or the
adjustment of the raw data using the Cox proportional hazards model.
On this record, the court is not now in a position to determine the
appropriateness of the disclosure made in the offering documents and
presentations regarding the comparison of clinical and commercial data. 2
3. FDA Involvement
[10]
(a) Plaintiff next asserts that the prospectus gave a false
impression of the FDA's evaluation of the significance of the MS-I
Study. Plaintiff claims that the defendants should have disclosed that the
FDA did not designate the MS-I Study as a "pivotal study." Plaintiff
alleges that the FDA would require a "pivotal study" before it would
approve ALT.
In contrast, defendants assert that there is no such official designation
as a "pivotal study." Defendants argue that they fully disclosed that if the
FDA chose to begin regulating ALT (although it was unregulated at the
time of the offering), Cellcor would likely be obliged to conduct
"adequate and well-controlled human clinical trials to establish the safety

321 note, by way of further example, the testimony of Dr. Herschel Copelan, who resigned

from Cellcor and who has assumed an antagonistic posture in relation to the company. Dr.
Copelan asserted at his deposition that he was entitled to expert witness fees as he believed he
was being deposed to elicit expert testimony. See Copelan Dep. at 8-11.
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and efficacy of the drug." Prospectus at 27. The record contains no
evidence documenting an FDA "pivotal study" designation.
I am satisfied that such a designation, even if used on an informal
basis, would not itself be material fact, and that, more importantly,
defendants did disclose the possibility that Cellcor might have to conduct
additional trials prior to obtaining FDA approval of ALT.
(b) Plaintiff asserts that the prospectus falsely characterizes the
FDA's posture regarding regulation of living cell therapies. The
prospectus states that ALT has been "neither approved nor disapproved
by the FDA," Prospectus at 5, and that based on the advice of regulatory
counsel33 and discussions with FDA staff, Cellcor decided not to seek
premarket clearance of ALT. Id. at 26." The offering material further
states:
The Company believes that the issue of regulation of living cell
therapies, including the Company's ALT, is currently under
review by the FDA. At this time, it is notpossible to predictthe
form or extent of regulatory initiatives, if any, which may result
from such review, or the potential effect of any such initiatives on
the Company's business.
Prospectus at 27 (emphasis added).
Plaintiff says that notwithstanding such language, the prospectus does
not clearly delineate the degree of the FDA's involvement with the
commercial ALT delivery or the future regulation of ALT. The company
had strong reason to believe that the FDA would regulate living cell
therapies, Mr. Glosser asserts, as it began to do in 1993, a year after the
offering. That likelihood should have been disclosed more in the
prospectus, he says. Defendants argue instead that the company was not
required to disclose predictions about the potential future action of the

3"Plaintiff intimates that defendants' regulatory counsel, in Washington, D.C. gave the
defendants poor advice. The plaintiff further intimates that somehow the defendants knew at
the time of the offering that they were receiving allegedly poor advice and that they therefore
"fired" their regulatory counsel followving the public offering. PAB at 20. Although the record
reveals that Cellcor was displeased with their counsel, there is nothing in the record to suggest
any claim that might arise from the discontinuation of that association. See Osband Dep. at
166-67.
'The prospectus notes that the FDA has not required premarket clearance of
"autologously-derived biologics, such as activated lymphocytes" (a prime component of ALT),
as long as they are not shipped interstate, because the biologics can be considered analogous
to blood which in similar circumstances has not historically required premarket clearance.
Prospectus at 26-27.
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FDA, or, in fact, predictions of their own future actions in response.
Mann v. Oppenheimer & Co., Del. Supr., 517 A.2d 1056, 1063 (1986)
("[S]ecurities laws require neither the disclosure of indefinite or
contingent plans nor the prediction of future actions.").
[11]
With regard to future regulatory action of the FDA or Cellcor's
responses to them, defendants have satisfied their disclosure obligations
in such a way that a reasonable person would not be misled regarding the
risk of regulation and the uncertainty of navigating through the regulatory
requirements that might be imposed. The disclosure obligation attaches
to facts (including facts relevant to future changes) but not to personal
speculation about the shape of future regulation. Plaintiff has failed to
create a fact issue on this element of their claim.
4. Cellcor'sReputation in the Medical Community
Plaintiff asserts that defendants were aware that certain prominent
members of the medical "establishment" were opposed to the commercial
use of ALT and were unpersuaded of its efficacy prior to the offering.
They claim that such opposition had a direct impact on Cellcor's ability
to obtain third-party reimbursement for treatment charges, which would
in turn affect Cellcor's bottom line. Plaintiff asserts that defendants
therefore had a duty to disclose this allegedly undisputed opposition in
the medical community.
Plaintiff offers no deposition testimony or affidavit stating such
opposition directly, as of the time of the offering. Rather, they point to
the transcript of a May 22, 1991 National Public Radio broadcast which
included the comments of three apparently prominent oncologists, each
of whom expressed his reservations. The broadcast also featured the
comments of Dr. Arnold Relman, the retired Editor-in-Chief of the New
England Journal of Medicine, perhaps the leading peer-review medical
journal in the United States. He expressed his disdain for Cellcor and his
doubts about ALT's effectiveness. See Strum Aff. Ex. R.35 Plaintiff calls

'5 The doctors commented on the radio as follows:
Dr. Michael Atkins (New England Medical Center [expert on biological therapies]):
Myself and other investigators in the field have serious concerns about the validity
of their claims, and encourage them to verify their initial results before marketing
this treatment.
Dr. Andrew Dore [sic] (Senior Investigator, National Cancer Institute): There are
lots of studies that have shown a promising result that on further investigation didn't
hold up.

1995]

UNREPORTED CASES

attention to other instances in which the defendants, including Furman
Selz, see Buell Dep. at 178-79, became aware of opposition to the
commercial delivery of ALT within the medical community. See, e.g.,
Px. 75;36 Px. 76." Deposition testimony by Dr. Osband further reveals
that he knew specifically of one other physician who did not approve of

the therapy. See Osband Dep. at 92-93.38
Defendants respond that the prospectus includes several statements of
the uncertainty of the likelihood of acceptance of this new therapy in the
medical community. The prospectus states: "There can be no assurance
that [living cell] therapies will become widely accepted by health care

providers or patients. The Company's success will be dependent upon
the acceptance of ALT by urologists and oncologists." Prospectus at 5.
Defendants argue further that public expressions of opinions,

unsubstantiated by fact, would not influence the reasonable investor, nor
are such opinions properly included in a prospectus, which should recite
statements of material, objective fact. See In re Keegan Management Co.
Sec. Litig., 794 F. Supp. 939, 946 (N.D. Cal. 1992)?' Defendants note

Dr. Irving Lerner (American Society of Clinical Oncology [official]): This still
sounds like an experimental program whether they call it experimental or not.
Dr. Arnold Relman (Editor-in-Chief,New England Journal of Medicine): This was
carried out by people who have an obvious bias, have an obvious economic interest
in the outcome, and now, with the most flimsy and preliminary of evidence, they are
marketing this thing at a very substantial price. I think that's disgraceful.
It is unethical and really rather shocking. Companies developing new products that
have not been proven and have not been accepted by the FDA should not sell that
product while they're still finding out about whether the drug works or not.
Strum Aff. Ex. R.
36In an April 18, 1991 letter to Cellcor President Richard D'Antoni, Dr. Eugene
Schonfeld, President of the National Kidney Cancer Association wrote: "Unfortunately, the
NCKA has increasingly found that university-based physicianfresearchers are questioning the
validity of Cellcor's research results... . In some respects, Cellcor is currentlyoperatingon
the periphery of the cancer research establishment." Px. 75, at I (emphasis added).
"In an internal, working memo dated August 5, 1991, Dr. Osband acknowledged the
negative publicity in the Boston Globe and on National Public Radio and wrote: "Mhe fallout
from this negative publicity may not be as serious a problem in [sic] the business community.
The real 'hit' comesfrom those people (academicphysicians FDA hospitaladministrators,
journal editors) who place great importance on credibility and integrity." Px. 76, at 4
(emphasis added).
"Dr. Osband mentioned the opposition of Dr. Canellos, Editor of the Journalof Clinical
Oncology (which rejected publication of the final report on the MS-I Study). fd
"In Keegan, plaintiff asserted that the defendant NutrilSystem franchise did not disclose
in its prospectus that the diet plan allegedly caused gallbladder problems. The court found that
"the opinions about Nutri/System expressed in a local television program would not influence
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that the negative comments were expressed many months before the
public offering, and that the plaintiff has not shown that the doctors who
were quoted still held such views at the time of the offering. To counter
further the evidence of negative publicity, defendants note that as of
December 1991, according to the prospectus, over 150 doctors had
referred patients to Cellcor for treatment, implicitly supporting the
company and its process. Prospectus at 24.
[12]
It is the case that an issuer need not necessarily include statement
of mere opinion in a prospectus in order to comply with disclosure
requirements. But the existence of an opinion or more than one may be
material without regard to the truth of the opinion itself. These opinions
(accepting for these purposes that they were held) are an example of a
matter that might satisfy the TSC test of materiality and could not be
wholly ignored. The significance of the statements aired publicly,
especially those of Dr. Relman, is not so much their potential truth, but
rather the fact that they were expressed by prominent members of the
medical community, whose opinions presumably may influence their
colleagues. The possible impact of such statements on those physicians'
ultimate decisions of whether to refer patients to Cellcor for treatment is
the heart of this disclosure claim.40
[13]
This inquiry cannot be avoided by resort to general disclosure of
riskiness. That is, I do not think it is the case that the various general
statements of the riskiness of this investment would render immaterial the
lack of sufficient disclosure (were it to be found to exist) of expert
antagonism to the company or this technology. Without intimating
anything with respect to the materiality of this subject, I do note my
opinion that the "bespeaks caution" idea found in some cases 4, cannot be

the prudent investor in the absence of supporting medical authority. It is common knowledge
that the content of television programs is based more on ratings than on truth." Id.
,"Defendants' hearsay argument must fail withouf question because the statements need
not be introduced for the truth of the matter (i.e., whether or not ALT was efficacious), but
rather only to show that they were made, and that they were made by eminent doctors. See
Uniform Rules of Evidence 801(c). By the same token, it is irrelevant whether the doctors still
held negative views or had gained a more positive impression of Cellcor by the time of the
offering if their only public statements were the detractions.
"See Romani v. ShearsonLehman Hutton, 929 F.2d 875 (1st Cir. 1991); L Meyer Pincus
& Assocs. v. Oppenheimer & Co., Inc., 936 F.2d 759 (2d Cir. 1991); In re DonaldJ Trump
Casino Sec. Litig., 7 F.3d 357 (3d Cir. 1993); Sinay v. Lamson & Sessions Co., 948 F.2d 1037
(6th Cir. 1991); Moorhead v. MerrillLynch, Pierce, Fenner& Smith, Inc., 949 F.2d 243 (8th
Cir. 1991); In re Convergent Technologies Sec. Litig., 948 F.2d 507 (9th Cir. 1991) (not
expressly articulating the doctrine). For an overview of the development of this principle, see
Donald C. Langevoort, "Disclosures that 'Bespeak Caution,"' 49 Bus. Law. 481 (1994).
Professor Langevoort has posited that the "new doctrine" is not really anything new at all, but

1995]

UNREPORTED CASES

understood to authorize the substitution of general disclaimers concerning
risk for known specific material information. Announcements of general
risk will of course be relevant to a contextual determination of whether
a particular non-disclosure is or is not material.
Despite the announced riskiness of this investment, I find myself
unable to decide on the record as it now exists whether there existed a
material undisclosed fact with respect to a view of the medical profession
of ALT or Cellcor. There appears to be sufficient evidence to raise a
triable issue.
5.

Cellcor'sBusiness

(a) Plaintiff alleges that because they allegedly failed to represent the
level of acceptance of ALT in the medical community, defendants did not
accurately portray the likelihood that Cellcor would be able to obtain
reimbursement from third-party payors for treatment provided to eligible
patients. The prospectus states most pertinently to this issue:
Reimbursement usually lags behind medical acceptance and
the use of new services. The Company believes it has satisfied
the basic criteria for new coverage approval that most insurance
providers require.

The receipt of reimbursement from a payor does not constitute
blanket approval for ALT .... Cellcor has been denied coverage
from a number of carriers, including Massachusetts Blue
Cross/Blue Shield and The Travelers Insurance Company,
primarily because the Company's therapy was considered to be
experimental and not supported by sufficient data to be eligible
for coverage approval.
Prospectus at 26. Plaintiff asserts that since the defendant's disclosures
are inaccurate regarding the nonacceptance of ALT in the medical
community, as well as the significance of the lack of FDA approval, the

rather a named principle associated with a loose amalgam of securities cases involving
disclosures of "soft" information, that is, projection, forecasts and other types of forwardlooking information. Various courts have applied the doctrine in weak, middling and strong
forms, according to Professor Langevoort. See also Victor Brudney, "A Note on Materiality
and Soft Information Under the Federal Securities Laws," 75 Va. L Rev. 723, 732-33 (1989).
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disclosures regarding reimbursements must also be inaccurate. Plaintiff
has not challenged the 46% rate of reimbursement for standard charges
for fiscal year 1991 as presented in the prospectus, see PAB at 53;
Prospectus at 7, and instead essentially fault defendants for not stating an
expected future rate of reimbursements, given the alleged impediments.
Plaintiff further asserts that the prospectus was deficient in that it did not
state that insurers consider FDA approval the "single most important
criteria for reimbursement." Compl. 65.
In my opinion, defendants' disclosures with regard to
[14]
reimbursement can be considered apart from the issues of Celicor's
reputation and FDA nonapproval (as opposed to disapproval) of ALT.
Whether or not defendants accurately portrayed Cellcor and ALT's
acceptance in the medical community and the status of federal regulation
of ALT, the additional emphasis on those two factors that the plaintiff
alleges ought to have been included in the prospectus does not appear to
be material in this case. Defendants cannot be required to put plaintiff's
preferred slant on matters. The additional emphasis plaintiff seeks would
not have altered the total mix of information a potential investor would
receive. See TSC Indus., Inc. v. Northway, 426 U.S. 438, 449 (1976).
That is, if the investor were skeptical of FDA approval or medical
community acceptance of the treatment, further disclosure regarding those
hurdles in the context of obtaining reimbursement would be only
redundant, not additional useful information.
(b) Plaintiff says that defendants overemphasized the significance of
the letter of intent with Critical Care America, 42 and misled investors with
regard to the extent of due diligence that had been completed in
anticipation of that transaction. The prospectus stated that a letter of
intent between the two parties had been signed on January 29, 1994, and
"[w]hile the Company believes that a definitive agreement with CCA will
be executed in the near future, there can be no assurance that the parties
will be able to reach a mutually satisfactory agreement." Prospectus at
4. The prospectus mentions the letter again in its sales and marketing
discussion. See Prospectus at 25.
Defendants assert that the letter of intent was given no greater or
lesser emphasis than other business matters covered in the prospectus.
They argue that plaintiff "impressions" that the transaction was more

42

In a bit of prose, that itself falls a bit short of the Section 11 standard, plaintiff's
complaint states: "[T]he letter of intent was prominently displayed in the Prospectus Summary,
thereby clearly touting its significance to potential investors." Compl. 67. Such language
would lead the reasonable reader to expect that the letter of intent had been reproduced
("displayed") in the prospectus, which, in fact, was not the case.

