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certain than it turned out to be cannot serve as the basis of a securities
claim. See Decker v. Massey-Ferguson,Ltd., 534 F. Supp. 873, 879-80
(S.D.N.Y. 1981), aff'd in part, rev 'd in part on othergrounds, 681 F.2d
111 (2d Cir. 1982). Defendants further argue that there can be no
liability arising from the mere breakdown of negotiations, that a letter of
intent is just that, and not a firm agreement. Defendants assert plaintiff
must show that defendants knew in advance of the offering that the
parties would not enter into a definitive agreement in order to support a
claim. See Denny v. Barber,576 F.2d 465, 470 (2d Cir. 1978).
[15]
At the time of the offering, Cellcor and CCA had executed only
a letter of intent, not a formal contract. The negotiation of a final
agreement was still contingent on a number of factors, including the due
diligence CCA would perform. This was disclosed. In my opinion, no
reasonable investor could have concluded that any other agreement or
arrangement existed than that which the defendants stated, even though
as events unfolded, no agreement was ultimately concluded.
(c) Plaintiff claims that the prospectus overemphasized the planned
NCI/ECOG trial, and did not reveal that Dr. Osband knew that the ECOG
was "a highly political bureaucracy," and that working with that group
might be problematic and slow. PAB at 56. Defendants counter that
Cellcor management did not determine not to go forward with the
NCI/ECOG study until months after the offering, and that plaintiff has
submitted no evidence suggesting that the defendants knew before the
offering that they would not go forward with the study as planned.
[16]
Defendants assert that the internal organization of the ECOG and
Dr. Osband's personal reaction to it is the type of immaterial and
therefore irrelevant information that may clutter a prospectus and
"accomplish more harm than good." TSC, 426 U.S. at 448. I agree. The
prospectus reveals that the study was planned, but that it had yet to occur.
The reasonable investor could not but realize that plans do often change,
especially with a young company like Cellcor. To list all the reasons
why a particular course of action was chosen and what factors might
cause that plan to change would inundate the reader. Plaintiff has not
raised a material matter requiring disclosure with regard to the
NCI/ECOG trial.
6. MiscellaneousFederalDisclosureClaims
(a) Plaintiff asserts that the prospectus did not fully disclose Dr.
Osband's alleged lack of commitment to Cellcor given that he was listed
as a key person in the organization. Plaintiff refers to the memorandum
Dr. Osband wrote in 1991 regarding areas of difficulty he had perceived
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with Cellcor. See Px. 76. The prospectus does not represent that Dr.
Osband will remain with Cellcor indefinitely. Quite the contrary, the
prospectus sets forth the company's reliance on key personnel as a "Risk
Factor." See Prospectus at 9.43 Plaintiff has presented evidence tending
to show that Dr. Osband was uncomfortable with some aspects of the
company's operations, but not that he had affirmatively decided or
threatened to resign prior to the public offering.
[17]
I agree with defendants that a detailed description of Dr.
Osband's career prospects or a discussion of the points of concern,
outlined in an internal memo for purposes of a working discussion, would
be immaterial to a potential investor's decision-making process. It is not
alleged, or the record contains no evidence, that there was an undisclosed
agreement or resolve with respect to Osband's employment. I note that
Dr. Osband stated that all his concerns of the previous year had been
54-56.
addressed. See Osband Aff.
(b) Plaintiff asserts that the prospectus is misleading regarding other
potential applications of ALT in various stages of clinical and pre-clinical
study for the treatment of diseases other than RCC.44 Plaintiff asserts that
the defendants failed to disclose a fact: that the use of ALT for prostate
cancer was "an essential element in Cellcor's future financial success,"
and that the IND filed with the FDA for that trial was placed on hold in
November 1991. Compl. 73. Defendants do not accept that this is or
was a fact but argue nevertheless that the prospectus adequately warns
that ALT has not been and may never be proven safe and effective for
treating other diseases. See Prospectus at 5. They also claim that it was
immaterial that the FDA placed the IND for the prostate cancer trial on
hold, especially since, as expected, the routine hold was lifted in 1992.
See Osband Aff. 44.
[18]
As I view this issue, the reasonable investor considering
purchasing Cellcor's stock would have been primarily interested in ALT's
performance in the treatment of metastatic RCC. The applications of
ALT to the treatment of other diseases is very much a subsidiary matter.
The intricacies of the earlier stages of development of other applications
of ALT would be immaterial background noise; the investor considering
a purchase would have been interested to know only that there may have

43

The disclosure states as follows: "Loss of any of these [including Dr. Osband] key
individuals could have a material adverse effect on the Company's operations. In particular,
the Company's operations are dependent on Dr. Michael E. Osband .... " Prospectus at 9.
44
These mentioned ailments include: prostate cancer; melanoma; lung, pancreas and
colorectal cancer; chronic hepatitis-B; infectious diseases; AIDS; transplant rejection; and
autoimmune disease. Prospectus at 20.
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been other applications of ALT. The hold on the IN for the prostate
cancer trial was also immaterial and need not have been included in the
prospectus since the likelihood of its indefinite continuation was small,
and the plaintiff has submitted no evidence to show that the development
of ALT for that cancer was critical to Cellcor's business success.

In sum, with regard to the Section 11 and 12(2) claims arising under
the 1933 Act, this court is not able at this time, and on this record, to
determine whether information regarding the following areas was material
and ought therefore to have been disclosed: (1) the difference between
the results of analysis of clinical and commercial data available as of the
public offering date, including the appropriateness of disclosure of "raw"
data on commercial patients; (2) the general level of acceptance or illopinion of Cellcor and its ALT within the medical "establishment" as of
the offering date, including Cellcor's awareness of its reputation based on
information available to the company only; and (3) the possible conflicts
of interest and lack of independence of investigators who performed the
research for the MS-I Study. I find that summary judgment must be
granted to the defendants on all other federal claims.
C. Furman Selz's Due Diligence Defense
Defendant Furman Selz has presented an affirmative due diligence
defense in response to the federal claims. Section 11(b) of the 1933 Act
provides a defense for any person other than the issuer who can show
that:
he had, after reasonable investigation, reasonable ground to
believe and did believe, at the time such part of the registration
statement became effective, that the statements therein were true
and that there was no omission to state a material fact required
to be stated therein or necessary to make the statement therein
not misleading.
15 U.S.C. 77k(b)(3). The standard of reasonableness provided by the
statute is the prudent person standard. See id. 77k(c); see also Rule
176 of the Securities Act of 1933. Similarly, under Section 12(2), which
applies to the prospectus and roadshow, the seller of the security bears
the burden of proving that "he did not know, and in the exercise of
reasonable care could not have known, of such untruth or omission." Id.
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771(2). The standard of reasonableness is the same for the two sections.
Sanders v. John Nuveen & Co., 619 F.2d 1222, 1228 (7th Cir. 1980),
cert. denied, 450 U.S. 1005 (1981).
This due diligence defense is only relevant with regard to the three
remaining areas of dispute, the Clinical/Commercial issue, the
Reputation/Acceptance issue and the Conflict/Independence issue.
Furman Selz has shown that it conducted extensive due diligence in
preparation for the issuance of Cellcor stock. According to the affidavits
of Dr. Stephen Buell and Ms. Leslie Henshaw, the bankers assigned to
the transaction, Furman Selz reviewed not only the technical medical
data, but also more basic material such as the media coverage of ALT
31, 32. Furman Selz did not contact
and Cellcor. Henshaw Aff.
Cellcor's public detractors because they believed that such comments
were not unusual in response to a new treatment. Buell Aff. 21.
[19]
At this stage of the proceeding, it is not possible to determine
whether or not Furman Selz conducted the type of due diligence that "a
prudent man in the management of his own property" would have
performed. See 15 U.S.C. 77k(c). The degree of due diligence
required on a particular matter naturally varies with the significance of
the matter; the adequacy of the due diligence is a mixed question of law
and fact. See In re Software Toolworks, Inc. Sec. Litig., 789 F. Supp.
1489, 1495 (N.D. Cal. 1992). If a fact were not material, no due
diligence at all might be efficient and prudent. But since I am not able
on this record to determine whether the allegedly material omissions
remaining were in fact material, it would similarly be impossible to
decide whether Furman Selz had conducted the level of due diligence
required for a defense under the statute. I cannot, therefore grant
summary judgment to the underwriter defendants on these issues on the
current record.
D. Individual Defendants As "Sellers" Under Section 12(2)
[20]
Defendants further argue that the individual defendants were not
"sellers" of securities under Section 12(2) of the 1933 Act, as that term
has been construed in caselaw. Following the United States Supreme
Court's decision in Pinterv. Dahl, 486 U.S. 622 (1988), various circuit
courts have held that the term "seller" under either Section 12(1) (as in
Pinter)or 12(2) focuses on the relationship between the purchaser and the
defendant, rather than on the defendant's involvement in the transaction,
as through the preparation of documents. See Crafmatic Sec. Litig. v.
Kraftsow, 890 F.2d 628, 636 (3d Cir. 1989). The Third Circuit has held:
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[A]lthough an issuer is no longer immunized from § 12 liability,
neither is an issuer liable solely on the basis of its involvement
in preparing the prospectus. The purchaser must demonstrate
direct, active participationin the solicitation of the immediate
sale to hold the issuer liable as a 12(2) seller.

Id. (emphasis added). Plaintiff has not shown any direct involvement of
the individual defendants in the sale of Cellcor stock in the offering!'
Based on the Third Circuit's ruling, I find that the individual defendants
were not "sellers" subject to liability under Section 12(2).
IV. STATE LAW CLAIMS
[21]
Plaintiff has asserted claims of common law fraud and negligent
misrepresentation against all the defendants, all based on the same set of

facts alleged in support of the federal securities laws claims. These
claims must fail insofar as all the allegations (save the three summarized

above) are concerned. Since both types of tort action require a false
representation or misrepresentation,46 if plaintiff cannot show evidence
that there has been such a material misstatement, those claims cannot
survive a motion for summary judgment. See Celotex Corp. v. Catrett,
477 U.S. 316, 322-23 (1986). 47

45Plaintiff merely notes that the affidavits of Cashon, Osband, Wilcox and D'Antoni do
not include affirmances that they did not participate in roadshows, although the affidavits of
the other individual defendants do. PAB at 72. See Celotex, 477 U.S. 316 (1986).
' The elements of a common law fraud claim are as follows:
1) a false representation, usually one of fact, made by the defendant;
2) the defendant's knowledge or belief that the representation .as false, or was
made vith reckless indifference to the truth;
3) an intent to induce the plaintiff to act or refrain from acting;
4) the plaintiff's action or inaction taken in justifiable reliance upon the
representation; and
5) damage to the plaintiff as a result of such reliance.
Gaffin v. Teledyne, Inc., Del. Supr., 611 A.2d 467 (1992) (citing Stephenson v. Capano De.,
Inc., Del. Supr., 462 A.2d 1069, 1074 (1983). Negligent misrepresentation differs from fraud
only in the level ofscienter involved; fraud requires knowledge or reckless indifference rather
than negligence.
4
'The Supreme Court held that where the nonmoving party will bear the burden of proof
at trial, "a complete failure of proof concerning an essential element of the nonmoving party's
case necessarily renders all other facts immaterial." Celotex, 477 U.S. at 323.
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A. Common Law Fraud
Insofar as the disclosure issues that survive this motion are concerned
(i.e., the Clinical/Commercial issue, the Reputation/Acceptance issue and
the alleged researcher undisclosed conflict), I conclude that I am similarly
unable to determine on this record that summary judgment of dismissal
of the common law fraud claim is warranted, essentially for the same
reasons as stated above with respect to the federal claims. See Rosenblatt
v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944-45 (1985) (adopting TSC
test of materiality with regard to state misrepresentation claims).
B. Negligent Misrepresentation
The parties dispute whether the plaintiff has standing to assert a
negligent misrepresentation claim. Defendants assert that they owed no
state law duty to the purchasers of Cellcor stock at the time they decided
to purchase that stock, other than the duty not to intentionally deceive
them. Thus under standard doctrine (Restatement (Second) of Torts
§ 552; In re Delmarva Power Sec. Litig., D. Del. 794 F. Supp. 1293
(1992)), defendants contend that they cannot be liable under state law for
any negligent misrepresentation in the prospectus. Defendants cite
Anadarko Petroleum Corp. v. Panhandle E. Corp., Del. Ch., 521 A.2d
624, 630 (1987), in support of their no duty argument, but Anadarko is
not an apt precedent on this point.4" It dealt with the existence or not of
a fiduciary duty to those who had bought rights in a "when- issued"
market and thus were not technically corporate stockholders. That case
does not purport to describe classes of persons to whom a duty of care
may be said to be owed under the law reflected in Restatement section
552.
[22]
Under conventional legal analysis a claim of negligent
misrepresentation may only be brought by members of a limited group
of persons who were intended to be benefitted by the dissemination of the
information. See, e.g., In re DelmarvaPower Sec. Litig., D. Del. 794 F.
Supp. 1293, 1310-11 (1992); Brug v. Enstar Group, Inc., D. Del. 755 F.
Supp. 1247, 1258 (1991); Insurance Co. of N. Am. v. Waterhouse, Del.

48

In Anadarko, the court held that an issuer owes no fiduciary duties to purchasers of

when-issued stock, by drawing an analogy to convertible debenture holders before they exercise
their conversion rights. Id.
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Supr., 424 A.2d 675, 678 (1980); see also Restatement (Second) of Torts
§ 552 (1977). 49

The fundamental issue raised by this theory in this case is

[23]

whether readers of a prospectus are persons who would foreseeably rely

upon statements contained within the prospectus. Stated in this way, the
answer is apparent. The whole purpose of the prospectus is to invite

reasonable reliance.

Indeed, this court has held that negligent

misrepresentation can be a viable theory of recovery for one who relies

upon the prospectus to her detriment in buying stock. See Norman it
Paco PharmaceuticalServs., Inc., Del. Ch., No. 10,417, Hartnett, V.C.
(Sept. 22, 1989). While it has been held that general statements such as
press releases or even 8K and 10K filings are directed to the general
public and do not implicate a class to which a special duty of care is
owed, (e.g., Delmarva Power, supra, Brickman v. Tyco Toys, Inc., 772
F. Supp. 1054 (S.D.N.Y. 1989), a prospectus is, I think, materially
different.

Thus I conclude that the theory of negligent misrepresentation is not
defective here and that, with respect to those matters that remain factually

unresolved, summary judgment of dismissal cannot be granted on this
record.

For the foregoing reasons, defendants' motion for a summary
judgment of dismissal must be denied.

'9 The Restatement provides:
(1) One who, in the course of his business, profession or employment, or in any
other transaction in which he has a pecuniary interest, supplies false information for
the guidance of others in their business transactions, is subject to liability for
pecuniary loss caused to them by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in obtaining or communicating the
information.
(2) Except as stated in Subsection (3), the liability stated in Subsection (1) is limited
to loss suffered
(a) by the person or one of a limited group of persons for whose benefit and
guidance he intends to supply the information or knows that the recipient
intends to supply it; and
(b) through the reliance upon it in a transaction that he intends the information
to influence or knows that the recipient so intends or in a substantially similar
transaction.
(3) The liability of one who is under a public duty to give the information extends
to loss suffered by any of the class of persons for whose benefit the duty is created,
in any of the transactions in which it is intended to protect them.
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HAISFIELD v. CRUVER
No. 12,430
Court of Chancery of the State of Delaware, New Castle
August 25, 1994
This is a shareholders' derivative suit brought by the shareholders of
Unisil, Inc. (Unisil) alleging breach of fiduciary duties against the
directors of Unisil and aiding and abetting of breach of fiduciary duties
and usurpation of corporate opportunities against defendant EcoVault,
Inc. (EcoVault). Plaintiff alleged the defendants used their positions as
directors of Unisil to wrongfully appropriate the assets and opportunities
of Unisil for the benefit of EcoVault, of which defendants are directors
and principle shareholders. Defendant, EcoVault, a Virginia corporation,
moved to dismiss three counts against them for lack of personal
jurisdiction.
The court of chancery, per Vice-Chancellor Steele, denied
defendants' motion to dismiss for lack of personal jurisdiction based on
the finding that EcoVault had transacted business in Delaware and the
plaintiffs claims arise from EcoVault's acts in connection with its
business transaction. The court determined this met the requirements of
section 3104(c), bringing EcoVault's conduct into the scope of the
Delaware long-arm statute.

1. Courts C

39

When determining personal jurisdiction, the courts must first consider
if the nonresident's activities fall within Delaware's long-arm statute. It
must then determine whether exercise of jurisdiction comports with the
requirements of the due process clause of the Fourteenth Amendment.
2. Pretrial Procedure

=

673, 678, 684, 685

Plaintiffhas the burden to make out a prima facie case establishing
jurisdiction over the nonresident based upon the pleadings, affidavits, and
briefs of the parties.
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m

12(2.10), 12(2.30)

The court may exercise personal jurisdiction over a nonresident
defendant on the basis of a single act within Delaware if the claim has its
origin in the asserted transaction.
4. Courts C=2

39

Delaware courts have broadly construed section 3104(c) to confer
jurisdiction to the maximum extent possible under the due process clause.
DEL. CODE ANN.

5. Courts

v

tit. 10, § 3104(c) (1975 & 1992 Supp.).
39

At least one case has suggested the court may exercise personal
jurisdiction over a foreign corporation if the complaint suggests the
separate existence of the corporation should be disregarded.
6. Corporations
Courts (=

C
39

642(1)

Delaware courts can exercise jurisdiction over foreign corporations
if the plaintiff's cause of action "arises from" a jurisdictional act
enumerated in the Delaware long-arm statute. The "arising from"
language requires the defendant's act set in motion a series of events
which form the basis for the cause of action before the court.
7. Constitutional Law

-

305(5), 305(6)

A foreign corporation must have certain minimum contacts with the
forum such that the maintenance of the suit does not offend traditional
notions of fair play and substantial justice to comport with the
requirements of due process.
8.

Constitutional Law

m

305(6)

The foreign corporation's acts may even occur outside of the forum
state so long as the contacts with the forum proximately result from those
acts.
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665

When the controversy is related to or arises out of the corporation's
contacts with the forum state, the essential foundation of personal
jurisdiction is the relationship between the corporation, the forum, and the
litigation.
10. Constitutional Law

m

305(5)

The touchstone of the minimum contacts analysis is foreseeability
whether the defendant's conduct and connection with the forum state are
such that it should reasonably anticipate being haled into court there.
11. Corporations

C!-

665(1)

A state may assert jurisdiction over a foreign corporation placing a
product into the stream of commerce if it is expected the product will be
purchased in the forum state.
12. Corporations

m:

665(1)

A choice of law clause, although insufficient standing alone to confer
personal jurisdiction, reinforces the corporation's deliberate affiliation
with the forum state and the reasonable foreseeability of pdssible
litigation there.
13. Constitutional Law

m

305(6)

After determining a foreign corporation established minimum contacts
with the forum, the inquiry shifts its focus toward other factors designed
to determine whether the exercise of personal jurisdiction complies with
the due process requirements of fairness and substantial justice, including:
the forum's interest in adjudicating the dispute, the plaintiff's interest in
obtaining relief, the interstate judicial system's interest in obtaining
efficient resolution of controversies' and the states' interests in furthering
fundamental social policies. Although not dispositive of the minimum
contacts question, these considerations serve to establish the
reasonableness of the exercise of jurisdiction upon a lesser showing of
minimum contacts than would otherwise be required.
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C:

296, 325

No one can question Delaware's strong interest in the effective
administration of the law governing corporations and limited partnerships
organized under its laws, which includes providing effective and adequate
relief to plaintiff shareholders of a Delaware corporation. This is
especially so, if drawing all reasonable inferences from the allegations in
a complaint favorable to the plaintiff, as alleged, the parties controlling
a Delaware corporation breached their fiduciary duties by usurping the
corporation's corporate opportunity and wasting the corporation's assets
using a foreign corporation as the vehicle for their scheme.
Irving Morris, Esquire, of Morris and Morris, Wilmington, Delaware; and
Robert P. Stein, Esquire, of Camhy Karlinsky & Stein, New York, New
York, of counsel, for plaintiff.
Arthur L. Dent, Esquire, of Potter Anderson & Corroon, Wilmington,
Delaware, for defendant EcoVault, Inc.
STEELE, Vice-Chancellor
This is a shareholders' derivative suit brought by shareholders of
Unisil, Inc. ("Unisil") alleging breach of fiduciary duties against the
directors of Unisil, aiding and abetting of breach of fiduciary duties and
usurpation of corporate opportunities against defendant EcoVault, Inc.
("EcoVault"). Philip and Harry Cruver (collectively, "the Cruvers"), two
of the defendant directors of Unisil, are also directors and principal
shareholders of EcoVault.
Defendant EcoVault, a Virginia corporation, has moved to dismiss
three counts against EcoVault for lack of personal jurisdiction. The
Complaint's first of four counts relates solely to Unisil's issuance of
stock, and does not implicate EcoVault.
I. BACKGROUND
The basic allegations leading to this action can be found in this
Court's prior ruling denying the Cruver defendants' motion to dismiss the
complaint for failure to state a cause of action and granting Plaintiff's
cross motion for leave to file an amended complaint. See Needham v.
Cruver,Haisfield v. Cruver, Del. Ch., Nos. 12,428 & 12,430, Hartnett,
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V.C. (May 12, 1993) ("Cruver 1"). The factual allegations relevant to
this motion to dismiss are recalled below.
Plaintiff alleges beginning in 1990, the father and son team of Harry
and Philip Cruver, along with unidentified others, began a scheme to
wrongfully appropriate the assets and business opportunities of Unisil.
The Cruvers identified the development and manufacture of above-ground
storage tanks as a potential business olportunity for Unisil. After the
identification of the opportunity, the Cruvers procured the incorporation
of EcoVault, a Virginia corporation, with the principle purpose of
designing, developing, manufacturing, marketing and distributing aboveground petroleum storage tanks. Plaintiff alleges the Cruvers used all or
substantially all of Unisil's financial and other resources, including
$800,000 Unisil recovered through a settlement in an unrelated lawsuit,
for the funding of EcoVault and the development of the new opportunity
concerning the above-ground storage tanks.
Unisil and EcoVault share office addresses and telephone numbers.
Plaintiff alleges the Cruvers falsely represented to third parties EcoLease
Corp., a non-existent corporate entity related to EcoVault, was a
subsidiary of Unisil.
On January 24, 1991, Unisil and EcoVault purportedly entered into
a Letter of Intent. EcoVault granted Unisil an exclusive three-year
license to manufacture, market, sell and lease above-ground storage
tanks,' subject to execution of a formal license agreement between the
parties. In return, Unisil would bear all costs associated with the
development, design, manufacture and distribution of the tanks, and
would pay EcoVault a licensing fee equal to 75% of the pre-tax operating
net income derived from the sale or lease of EcoVault products. On
May 21, 1991, the parties executed a formal license agreement with a
clause stating the laws of the State of Delaware would govern the
agreement. The parties agree Unisil sold at least one tank in Delaware
in the summer of 1991 pursuant to this agreement.
The Plaintiff also alleges the individual defendants intended to merge
Unisil with EcoVault. The merger was conditioned on a further
distribution of 3.5 million shares of Unisil common stock and a royalty
to EcoVault shareholders, including the Cruvers, equal to 6% of sales in
excess of the $11,166,667 derived from the sale or lease of EcoVault
products.
The Plaintiff filed a four count complaint against the defendants.
Count I concerns a Unisil stock issuance allegedly instigated by the

'EcoVault had applied for a patent regarding these storage tanks.
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individual defendants and is not impacted by EcoVault's motion to
dismiss. Count II alleges EcoVault knowingly acted in concert with the
Cruvers in causing them to breach their fiduciary duties and
responsibilities to Unisil. Count IH alleges the Cruvers, and others acting
with them, usurped Unisil's corporate opportunity and EcoVault aided
and abetted the usurpation. Count IV makes a generalized claim for
damages against the Cruvers and EcoVault.
II. CONTENTIONS OF THE PARTIES
EcoVault contends this Court lacks jurisdiction to entertain Counts IIIV of the complaint as they pertain to EcoVault. EcoVault argues it did
not transact business in Delaware as required by the Delaware long-arm
statute. EcoVault argues it was only a "passive licensor of above ground
storage technologies and has never marketed, sold, or installed a Storage
Vault in the State of Delaware." EcoVault maintains Unisil developed,
designed, and marketed the vault sold in Delaware.
EcoVault argues even if the Court finds EcoVault had transacted
business in Delaware, the causes of action asserted against EcoVault do
not arise from the alleged selling of one vault. EcoVault asserts the
causes of action accrued before the vault was sold and, thus, the selling
of the vault does not relate to the alleged aiding and abetting and
usurpation of corporate opportunity. The selling of the vault was not a
critical step in the chain of events resulting in the Plaintiff's cause of
action.
EcoVault also argues the exercise of jurisdiction over the defendant
would violate due process. EcoVault argues it did not purposefully avail
itself of Delaware law, and it does not have the requisite minimum
contacts with Delaware.
Plaintiff, of course, argues EcoVault transacted business in Delaware
sufficient to confer jurisdiction both under the long-arm statute and to
meet with the requirements of due process. Plaintiff argues the Court
should disregard the separate existence of Unisil and EcoVault, relying
upon the alleged facts in the complaint. Plaintiff, focusing on the
continuing nature of the alleged wrong, argues the direct or indirect
selling of one above-ground storage tank in Delaware is inextricably tied
to the allegations of wrongful taking, misappropriation, and exploitation
of a corporate opportunity belonging to Unisil. In the alternative,
Plaintiff also argues jurisdiction would be proper under a conspiracy
theory of jurisdiction.
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IH. ANALYSIS
[1] Delaware Courts engage in a two-step inquiry when determining
whether the exercise of personal jurisdiction over a nonresident is proper.
Hercules Inc. v. Leu Trust & Banking (Bahamas)Ltd., Del. Supr., 611
A.2d 476, 480 (1992), cert. dismissed, 113 S. Ct. 1836 (1993). First, the
Court must consider if the nonresident's activities fall within Delaware's
long-arm statute, 10 Del. C. § 3104 (Cumulative Supp. 1992). Hercules,
611 A.2d at 480. Next, the Court must determine whether the exercise
of jurisdiction over the defendant comports with the requirements of the
Due Process Clause of the Fourteenth Amendment. Id. at 481.
[2] This Court will decide this motion based upon the pleadings,
affidavits and briefs of the parties. Thus, plaintiff has the burden to make
out aprimafaciecase establishing jurisdiction over the nonresident. Hart
Holding v. Drexel Burnham Lambert, Del. Ch., 593 A.2d 535 (1991).
All allegations of fact concerning personal jurisdiction are presumed to
be true, unless contradicted by affidavit. Jeffreys v. Exten, 784 F. Supp.
146, 151 (D. Del. 1992); see Greenlyv. Davis, Del. Supr., 486 A.2d 669,
670 (1984).
A. Long-Arm Statute
[3-4] Plaintiff contends this Court has personal jurisdiction over
EcoVault pursuant to Title 10, Section 3104(c)(1) of the Delaware Code.
Section 3104 provides:
As to a cause of action brought by any person arising from any
of the acts enumerated in this section, a court may exercise
personal jurisdiction over any nonresident, or his personal
representative, who in person or through an agent:
(1) Transacts any business or performs any character of work or
service in the State ....
The Court may exercise personal jurisdiction over a nonresident
defendant on the basis of a single act within Delaware if the claim has its
origin in the asserted transaction. LaNuova D & B, S.p.A. v. Bowe Co.,
Del. Supr., 513 A.2d 764, 768 (1986). Delaware courts have broadly
construed 10 Del. C. § 3104(c) to confer jurisdiction to the maximum
extent possible under the due process clause. Hercules, 611 A.2d at 480;
LaNuova, 513 A.2d at 768. The Court will "liberally interpret the statute
in favor of exercising jurisdiction." Jeffieys, 784 F. Supp. at 151.
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Plaintiff argues Unisil's sale of one EcoVault above-ground storage
vault in Delaware, pursuant to the licensing agreement, suffices to prove
EcoVault transacted business in Delaware. EcoVault argues it is merely
a passive licensor of above-ground storage tank technologies and Unisil,
not EcoVault, sold and installed the Delaware vault.
[5] At least one case, which has carefully analyzed personal jurisdiction,
has suggested the Court may exercise personal jurisdiction over a foreign
corporation if the complaint suggests the separate existence of the
corporation should be disregarded. See Kahn v. Lynch Communication
Sys., No. 8748, Berger, V.C. (Aug. 24, 1989) mem. op. at 7. In Kahn,
the Court declined to exercise jurisdiction over a French corporation
having no ties to Delaware except as the parent of the company which
negotiated and consummated the merger at issue because the complaint
did not allege the foreign corporation had "transacted any business in
Delaware." Id. The Court left open the possibility for jurisdiction if the
complaint suggested "the separate existence of the [parent and subsidiary]
should be disregarded." Id. In the case at bar, not only does the
complaint allege breaches of fiduciary duty which indicate the Court
should disregard the separate corporate entities of Unisil and EcoVault,
but the specific facts alleged give rise to the clear inference Unisil and
EcoVault acted in relevant part as one.
Accepting the facts alleged in the complaint as true, the license
agreement between Unisil and EcoVault cannot be considered an arm'slength transaction entered into by two distinct, separate entities. Instead,
the complaint gives rise to the inference "that the Cruvers wrongfully
used Unisil's resources for a personal venture for their own profit."
Cruverl, Nos. 12,428 & 12,430, mem. op. at 14. The Cruvers, although
not a direct party to the agreement as individuals, have a significant
financial interest in both Unisil and EcoVault. The Cruvers are officers
and directors of both Unisil and EcoVault. EcoVault and Unisil share
addresses and telephone numbers. The Cruvers even represented
EcoLease Corporation, a non-existent corporate entity related to
EcoVault, to be a subsidiary of Unisil. These facts lead the Court to the
conclusion the separate existence of the twvo corporations should be
disregarded for the purposes of this motion. Thus, the sale of one
EcoVault storage tank in Delaware, pursuant to the licensing agreement,
suffices to establish EcoVault transacted business in Delaware, meeting
the requirements of 10 Del. C. § 3104(c)(1).1
'Even if the licensing agreement was an arm's-length transaction between EcoVault and
Unisil, the licensing agreement may be enough to find EcoVault transacted business in
Delaware when the parties contemplated the storage vaults would be marketed and sold in
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[6] EcoVault argues even if the Court finds EcoVault transacted business
in Delaware, the Plaintiff's claims against EcoVault do not arise from any
of EcoVault's acts relating to its business in Delaware. Contrary to
EcoVault's assertions, the Court finds the act of selling the EcoVault
storage tank in Delaware is an integral part of the Plaintiff's claims for
breach of fiduciary duty, waste, misappropriation and diversion of
Unisil's assets, and diversion of Unisil's business opportunity. Delaware
courts can exercise jurisdiction over foreign corporations if the Plaintiff's
cause of action "arises from" a jurisdictional act enumerated in the
Delaware long-arm statute. See 10 Del. C. § 3104(c). The "arising
from" language requires the defendant's act set "in motion a series of
events which form the basis for the cause of action before the court."
Sears, Roebuck & Co. v. Sears plc, 752 F. Supp. 1223, 1227 (D. Del.
1990). Plaintiffs claims focus on the usurpation of the corporate
opportunity to design, develop, market, distribute and sell above-ground
storage tanks - a business opportunity allegedly cultivated with Unisil
assets. The sale of even one tank in Delaware constituted an actual event
evidencing the consummation of the plaintiff's usurpation of a corporate
opportunity theory. This harm continued with the selling of each storage
tank, including the payment of EcoVault's licensing fee of seventy-five
percent of the pre-tax operating income derived from the products' sale.
Consequently, EcoVault's acts concerning the licensing agreement and the
subsequent sale of storage vaults, including the tank sold in Delaware,
give rise to the Plaintiffs claims.
The Court finds EcoVault has transacted business in Delaware and
the Plaintiffs claims arise from EcoVault's related acts.
B. Due Process
[7-11] A foreign corporation must "have certain minimum contacts with
[the forum] such that the maintenance of the suit does not offend
'traditional notions of fair play and substantial justice,"' to comport with
the requirements of due process. InternationalShoe Co. v. Washington,
326 U.S. 310, 316 (1945) (citation omitted). The foreign corporation's
acts may even occur outside of the forum state, so long as the contacts
with the forum proximately result from those acts. Burger King Corp.
v. Rudzewicz, 471 U.S. 462, 475 (1985). When the controversy is related
to or arises out of the corporation's contacts with the forum state, the
essential foundation of personal jurisdiction is the relationship between

Delaware. See Southern Mach. Co. v. Mohasco Indus., 401 F.2d 374, 382-83 (6th Cir. 1968).
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the corporation, the forum and the litigation. Shaffer v. Heitner,433 U.S.
186, 204 (1977). The touchstone of the minimum contacts analysis is
foreseeability - whether "the defendant's conduct and connection with
the forum State are such that he should reasonably anticipate being haled
into court there." World-Wide Volkswagen Corp. v. Woodson, 444 U.S.
286, 297 (1980).
A state may assert jurisdiction over a foreign
corporation placing a product into the stream of commerce if it is
expected the product will be purchased in the forum state. Id. at 298.
Bearing these constitutional principles in mind, it is apparent
EcoVault acted purposefully to establish minimum contacts with
Delaware. As stated above, EcoVault entered into a licensing agreement
with Unisil, a Delaware corporation, with respect to the design,
development, manufacture, use, sale and leasing of above-ground storage
tanks. The Cruvers were officers and directors with a large financial
interest in both corporations. EcoVault targeted Delaware as distribution
territory for their EcoVault storage tanks. The parties sold at least one
EcoVault storage tank in Delaware. Clearly, EcoVault intended to seize
the privilege of transacting business in Delaware.
[12]
The clause in the license agreement between EcoVault and Unisil
which provides the agreement shall be governed by Delaware law further
evidences EcoVault's desire for contact with Delaware. A choice of law
clause, although insufficient standing alone to confer personal jurisdiction,
"reinforce[s] his deliberate affiliation with the forum State and the
reasonable foreseeability of possible litigation there." BurgerKing, 471
U.S. at 482. The weight of this evidence is further strengthened by the
central role the licensing agreement played in the alleged scheme to usurp
Unisil's corporate opportunity.
The choice of law clause, combined with the sale of the EcoVault
above-ground storage tank in Delaware and the targeting of Delaware as

a potential market reinforces EcoVault's purposeful availment of the
benefits and protections of Delaware's law. Thus, the Court finds
EcoVault has the requisite minimum contacts with Delaware.3
[13]
After determining a foreign corporation established minimum
contacts with the forum, the inquiry shifts its focus toward other factors
designed to determine whether the exercise of personal jurisdiction
complies with the due process requirement of fairness and substantial
justice. Id. at 476. These factors include the forum's interest in
adjudicating the dispute, the plaintiff's interest in obtaining effective
relief, the interstate judicial system's interest in obtaining efficient
3Itfollows from this determination there is no need to examine the conspiracy theory of
jurisdiction.
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resolution of controversies and the states' interests in furthering
fundamental social policies. World-Wide, 444 U.S. at 292. Although not
dispositive of the minimum contacts question, these considerations "serve
to establish the reasonableness of the exercise of jurisdiction upon a lesser
showing of minimum contacts than would otherwise be required."
Burger King, 471 U.S. at 477.
[14]
No one can question Delaware's "strong interest in the effective
administration of the law governing corporations and limited partnerships
organized under its laws." In re USACafes, L.P. Litig., Del. Ch., 600
A.2d 43, 51 (1991) (citing Armstrong v. Pomerance, Del. Supr., 423
A.2d 174, 177 (1980); McDermott Inc. v. Lewis, Del. Supr., 531 A.2d
206 (1987)). This "strong interest" includes providing effective and
adequate relief to plaintiff shareholders of a Delaware corporation. This
is especially so, if, drawing all reasonable inferences from the allegations
in the complaint favorable to the plaintiff, as alleged, the parties
controlling the Delaware corporation breached their fiduciary duties by
usurping a Delaware corporation's corporate opportunity and wasting the
Delaware corporation's assets using a foreign corporation as the vehicle
for their scheme. Forcing the plaintiff shareholders to litigate their rights
in two separate forums would give rise to duplicative proceedings
resulting in a substantial and unnecessary increase of expense for the
parties as well as the inefficient waste of the courts' valuable resources
and time. Duplicative litigation would frustrate the strong social policy
goal of providing prompt and efficient resolution of disputes involving
the rights of public corporation shareholders.
In light of the foregoing facts and policies, the Court concludes
EcoVault purposefully availed itself of the laws of Delaware and could
anticipate litigating in Delaware. This Court finds the Court's exercise
of personal jurisdiction of EcoVault would not violate principles of due
process.
IV. CONCLUSION
The Plaintiff has met his burden of proving a prima facie case
establishing jurisdiction over EcoVault. EcoVault has transacted business
in Delaware, and the Plaintiffs claims arise from EcoVault's acts in
connection with its business transaction. This finding suffices to meet the
requirements of 10 Del. C. § 3104(c), bringing EcoVault's conduct into
the scope of the Delaware long-arm statute.
Furthermore, Plaintiff has shown EcoVault has minimum contacts
with Delaware and this Court's exercise of personal jurisdiction over
EcoVault will not violate the due process clause of the Fourteenth
Amendment.
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For the reasons stated above, EcoVault's Motion to Dismiss for lack
of personal jurisdiction is DENIED.
1T IS SO ORDERED.

HOLTZMAN v. GRUEN HOLDING CORP.
No. 13,500
Courtof Chancery of the State of Delamare,New Castle
August 5, 1994
Plaintiff brought this action pursuant to Delaware Code Annotated,
title 8, section 220 to inspect books and records of defendant-corporation.
Prior to filing suit, plaintiff was terminated for cause from his position
as chairman and chief executive officer of defendant-corporation.
Plaintiffs termination triggered a call provision in a certain stockholder's
agreement between plaintiff and defendant, which required plaintiff to sell
all of his stock back to the defendant corporation, at the original purchase
price. Plaintiff then filed a lawsuit in Pennsylvania, seeking to enjoin
closing on the stock call and challenging the underlying grounds for his
termination. The parties filed separate lawsuits in Pennsylvania, most of
which were stayed pending resolution of a petition to disqualify counsel.
Plaintiff then sent a demand letter to defendant, requesting inspection
of certain books and records pursuant to section 220 for the purpose of
ascertaining and evaluating management performance. Defendant
corporation refused to comply with plaintiff's request, arguing that
plaintiff was not a "proper" stockholder under section 220, in light of
plaintiffs breach of the contractual obligation to tender his shares
pursuant to the stockholder's agreement. Defendant further argued that
this Delaware action should be stayed until the Pennsylvania litigation
decides on the propriety of the defendant's dismissal, and the issue of
whether or not plaintiff is required to tender his shares to defendant
corporation.
The court of chancery, per Vice-Chancellor Chandler, held that
plaintiff as a current stockholder of record in a Delaware corporation, in
addition to having stated a proper purpose, had standing to seek
inspection of the corporation's books and records. The court further held
that it was irrelevant whether or not the possibility existed that a
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stockholder may later be divested of his stock, in some other proceeding,
or be declared in some future proceeding to be holding his stock contrary
to law or private agreement. The court, therefore, denied defendant's
motion to stay the section 220 action. The court also granted plaintiffs
motion for a protective order, holding that plaintiff had fully complied
with the requirements of section 220 and that further discovery of
plaintiff's future motives was not relevant or permissible.
1. Action

m

67, 69(2)

In considering a motion to stay, a court must exercise its discretion
in light of all the facts and circumstances.
2. Action

C

67, 69(2), 69(4)

In considering a motion to stay, some factors that the court should
consider in exercising its discretion include: the existence of a prior
action pending elsewhere, the identity of the parties involved in the
actions, the pivotal issue in the action, whether the court is capable of
granting complete relief, and whether the court is capable of granting
prompt relief.
3.

Corporations

m

181(1), 181(3)

Under Delaware law, a stockholder of record has a right to inspect
the books and records for any proper purpose. DEL. CODE ANN. tit. 8,
§ 220 (1993).
4. Corporations

m

181(3)

Under Delaware law, "stockholder" as used in section 220 means "a
stockholder of record." DEL. CODE ANN. tit. 8, § 220(a) (1993).
5. Corporations

m

181(3), 181(8)

When a stock ledger is blank or non-existent, the court of chancery
has the power to consider extrinsic evidence to ascertain and establish
stockholder status.
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6. Corporations

s

181(3), 181(8)

When a stock ledger exists and no other reas6n appears to question
its authenticity or accuracy, Delaware lav accords prima facie
stockholder status to one whose name appears on such a ledger.
C=

7. Corporations

181(1), 181(3), 181(5)

A current stockholder of record in a Delaware corporation has
standing to seek inspection rights under section 220, provided a proper
purpose is stated. That right exists even though the possibility exists that
a stockholder may later be divested of his stock in some other proceeding
or be declared in some future proceeding to be holding his stock contrary
to law or private agreement. DEL. CODE ANN. tit. 8, § 220 (1993).
8.

=

Corporations

181(1), 181(3), 181(5)

Determination of a proper purpose under section 220 inquires into the
present reasons for the stockholder's request. Speculation about events
that might affect the statement of purpose in the future are irrelevant.
DEL. CODE ANN. tit. 8, § 220 (1993).
181(1), 181(3), 181(5), 181(8)
C=67, 69(2)

9. Corporations
Action
C=

When a current stockholder of record in a Delaware corporation, with
proper standing, seeks inspection rights pursuant to section 220 for a
presently proper purpose, a motion to stay the inspection, grounded on
reasons that future events may affect the propriety of the statement of
purpose, will not be granted. The relevant inquiry concerns only the
present standing of the stockholder and the present reasons for the
stockholder's request. DEL. CODE ANN. tit. 8, § 220 (1993).
10. Motions
Pleading

(:t!=

1
77, 79

When considering a motion to strike a defense pursuant to Chancery
Court Rule 12(f), the relevant inquiry is usually, assuming the truth of the
facts alleged in the answer, whether the challenged defense is legally
sufficient. DEL. CII. CT. R. 12(f).
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181(1), 181(3), 181(5)

An action pursuant to section 220 is summary in nature, with its
scope narrowly focused on whether the plaintiff stockholder is currently
a record stockholder who has stated proper purposes for her demand
under section 220. DEL. CODE ANN. tit. 8, § 220 (1993); DEL. CH. CT.
R. 12(f).
12. Corporations
Motions
Pleading

m
C,
&

181(3), 181(5)
1
77, 79

When a current stockholder of record in a Delaware corporation, with
proper standing, seeks inspection rights pursuant to section 220 for a
presently proper purpose, a motion by plaintiff to strike an affirmative
defense, pursuant to Chancery Court Rule 12(f), and with such defense
grounded on reasons that future events may affect the propriety of the
statement of purpose, will be granted. DEL. CODE ANN. tit. 8, § 220
(1993); DEL. CH. CT. R. 12(f).
William M. Lafferty, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
M. Duncan Grant, Esquire, of Pepper, Hamilton & Scheetz, Wilmington,
Delaware for defendant.
CHANDLER, Vice-Chancellor
This action, brought pursuant to 8 Del. C. § 220, was instituted by
Seymour Holtzman ("Holtzman") for the purpose of inspecting the books
and records of Gruen Holding Corporation ("Gruen" or "the company").
Trial is scheduled for September 8. Before me are several motions,
including a motion to stay. This is my decision on some of the motions,
which because of the press of time must be in an abbreviated form.
I.
Holtzman was terminated for cause from his position as chairman and
chief executive officer of Gruen on December 17, 1993. His termination
for cause triggered a provision of a Stockholders' Agreement between
Holtzman and Gruen by which Holtzman, at Gruen's option, is required
to sell all of his Gruen stock back to the company at the original purchase
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price. The company, in accordance with the Stockholders' Agreement,
exercised its call on all of Holtzman's stock by serving him with a notice
which set a closing'date of December 28, 1993. Holtzman immediately
filed a lawsuit in the Pennsylvania Court of Common Pleas in order to
enjoin the December 28 closing on the call, challenging the underlying
grounds for his termination. Although his injunction application was
denied, Holtzman was afforded additional time to respond to the call
notice in order to obtain certain documents from Gruen. Accordingly,
closing on the call notice was rescheduled to January 11, 1994.
Holtzman, however, did not appear at the January 11 closing.
In February 1994, Gruen amended its complaint in a separate
Pennsylvania lawsuit in which Gruen seeks to specifically enforce
Holtzman's contractual obligation to tender his Gruen shares at their
acquisition price. In addition to this lawsuit, there are six other lawsuits
pending in Pennsylvania courts concerning Holtzman's termination and
the Stockholders' Agreement. Pennsylvania courts will thus have several
opportunities to determine the circumstances of Holtzman's termination
and whether he breached an obligation to honor the call notice. Most, if
not all, of the Pennsylvania lawsuits have been stayed pending a decision
by the Pennsylvania court on a petition to disqualify counsel. The effect
of this stay in Pennsylvania is to delay further discovery, including
discovery initiated by Holtzman that seeks books and records of the
company similar to those sought in this section 220 action.
In April of this year, Holtzman demanded inspection of certain books
and records of the company pursuant to section 220 of our corporation
law. His purpose, identified in the demand letter, is to enable him to
ascertain the value of his shares in Gruen, which is a closely and
privately held corporation, and to evaluate the performance of its
management, including investigation of purported mismanagement and
waste of corporate assets. The company refused Holtzman's demand,
insisting in its refusal letter that Holtzman's demand violates certain
provisions of the stay orders relating to discovery entered in the
Pennsylvania actions.
II.
The crux of the matter before me now is whether to stay this
proceeding pending the outcome of the Pennsylvania litigation. The
company argues that Holtzman is not a "proper" stockholder entitled to
demand inspection under section 220 because he has breached his
contractual obligation to tender his Gruen stock pursuant to the
Stockholders' Agreement. The company insists that the prior filed
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Pennsylvania litigation will determine whether Holtzman has been
terminated for just cause and is, therefore, obligated to tender all of his
stock in the company for a price determined by the Stockholders'
Agreement. If that determination is ultimately made by the Pennsylvania
court, Holtzman would not be a stockholder entitled to demand inspection
of books and records under 8 Del. C. § 220. According to Gruen,
therefore, a determination by the Pennsylvania court that Gruen properly
terminated Holtzman's employment for cause and that Holtzman is
obligated to tender his stock will end this section 220 proceeding.
Because the termination issue must be litigated and decided before one
may conclude that Holtzman is a proper stockholder, Gruen argues this
action should be stayed until the Pennsylvania litigation is concluded.
III.
[1-2] In considering a motion to stay, a court must exercise its
discretion in light of all the facts and circumstances. Mc Wane CastIron
Pipe Corp. v. McDowell-Wellman EngineeringCo., Del. Supr., 263 A.2d
281 (1970) is the leading case on the subject. There, the Delaware
Supreme Court identified a number of factors that a court should consider
in exercising its discretion, including: "the existence of a prior action
pending elsewhere; the identity of the parties involved in the actions; the
pivotal issue in the actions; whether the court is capable of granting
complete relief; and whether the court is capable of granting prompt
relief." Oralco, Inc. v. Bradley, Del. Ch., No. 12,763, Chandler, V.C.
(Nov. 4, 1992), slip op. at 4.
I need not consider each of the McWane factors in the circumstances
here because the stay motion proceeds on a false premise. The linchpin
of Gruen's motion to stay is its contention that Holtzman does not have
standing to seek inspection of books and records under section 220
because he is not a proper stockholder of record. Gruen insists that the
Pennsylvania court's determination of whether Holtzman was terminated
for just cause will determine whether Holtzman has standing to pursue his
statutory rights. Gruen does not deny, however, that Holtzman is
presently a Gruen stockholder of record.
[3-7] Under 8 Del. C. § 220, a stockholder of record has a right to
inspection of the "books and records" for any proper purpose. (Gruen has
not asserted that Holtzman has failed to state a proper purpose - the
company's argument depends on its premise that he is not a proper
stockholder because of the dispute over the circumstances surrounding his
termination and his status as a stockholder under the Stockholders'
Agreement.) Section 220(a) provides that "stockholder" as used in
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section 220 means a "stockholder of record." When a stock ledger is
blank or non-existent, the Court of Chancery has the power to consider
extrinsic evidence to ascertain and establish stockholder status. Rainbow
Navigation, Inc. v. Pan Ocean Navigation, Inc., Del. Supr., 535 A.2d
1357, 1359 (1987). But when a stock ledger exists and no other reason
appears to question its authenticity or accuracy, our law has always
accorded primafacie stockholder status to one whose name appears on
such a ledger. While there may be circumstances which would warrant
this Court going behind a stock ledger in a section 220 proceeding, this
is not such a case. But see Kerkorian v. Western Air Lines, Inc., Del.
Supr., 254 A.2d 240, 242 (1969) (suggesting that it is irrelevant in a
section 220 proceeding whether the stockholder of record held his stock
in the company in violation of federal law).
[8] Here I am asked to stay a section 220 proceeding instituted by an
admitted stockholder of record on the theory that it may be determined
at some future date, in litigation pending in another jurisdiction, that the
stockholder is required under an agreement to tender his stock to the
company at a fixed price. Even if one assumes that Holtzman is
compelled by a Pennsylvania court to sell his stock to Gruen at some
uncertain point in the future, however, it remains undeniable that as of
now he is a valid record owner of Gren common stock. A current
stockholder of record in a Delaware corporation has standing to seek
inspection rights under section 220, provided a proper purpose is stated.
I think that right exists even though the possibility exists that a
stockholder may later be divested of his stock in some other proceeding
or be declared in some future proceeding to be holding his stock contrary
to law or private agreement.
[9] Finally, although I initially thought a stay might be appropriate
because Holtzman's purpose for inspection would be mooted by the
Pennsylvania litigation, I now believe that view is erroneous. Holtzman
has identified a proper purpose for his request to inspect Gruen's books
and records. The company has not challenged the propriety of the
purpose. Moreover, determination of a proper purpose under section 220
inquires into the present reasons for the stockholder's request.
Speculation about events that might affect the statement of purpose in the
future are irrelevant. See Kerkorian v. Western Air Lines, Inc., Del.
Supr., 254 A.2d 240, 242 (1969). Therefore, I deny the company's
motion to stay this section 220 action.
I turn next to Holtzman's motion to strike Gruen's second affirmative
defense and for a protective order as to discovery concerning that
defense. Gruen's second affirmative defense provides as follows:
"Holtzman is not a proper stockholder of record of Gruen, because Gren
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called his stock on January 3, 1994 pursuant to the terms of a
stockholders' agreement between the parties as a result of Holtzman's
termination for cause as chief executive officer of Gruen on
December 17, 1993." Holtzman has moved to strike this defense under
Chancery Court Rule 12(f) as insufficient and immaterial.
[10-12] On a motion to strike, the inquiry is usually whether, assuming
the truth of the facts alleged in the answer, the challenged defense is
legally sufficient. See, e.g., Coit v. American Century Corp., Del. Ch.,
No. 8740, Jacobs, V.C. (Mar. 20, 1987). A section 220 action is
summary in nature, with its scope narrowly focused on whether the
plaintiff stockholder is currently a record stockholder who has stated
proper purposes for her demand under section 220. Gruen argues that
Holtzman is not a "proper" stockholder of record; it does not dispute that
he is currently a stockholder of record. For purposes of Holtzman's
present right as a stockholder to pursue his inspection rights, I think it
makes no difference that Holtzman might be told, at some later date by
some other court, that he must surrender his stock to the company. All
that matterspresently is that Holtzman is a current record stockholder and
that he has stated a proper purpose, as Gruen evidently admits. Since the
Delaware General Assembly has defined the inspection rights available
to a record stockholder and has set forth the elements necessary to
establish those rights as well as the defenses available to the corporation,
I do not believe the second affirmative defense asserted by Gruen is
sufficient as a matter of law. Accordingly, the motion to strike the
second affirmative defense as insufficient is granted. Likewise, all
discovery related to the second affirmative defense is irrelevant to the
narrow issues implicated in a section 220 action; thus, I also grant
Holtzman's motion for a protective order.
I defer ruling on the objection to thepro hac vice admission of Bruce
E. Fader, Esquire. Counsel first should confer as to the possibility of a
stipulated resolution of this controversy along the lines I mentioned at the
close of oral argument on July 21. Failing agreement, counsel should
alert me that the disqualification issue must be addressed. If a short
postponement of the scheduled September 8 trial date would be helpful,
counsel should advise me.
IT IS SO ORDERED.
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HOUSEHOLD INTERNATIONAL, INC. v.
ELJER INDUSTRIES, INC.
No. 13,631
Court of Chancery of the State of Delmvare, New Castle

August 12, 1994
Defendant-corporation, a former subsidiary of plaintiff-corporation,
was spun off in 1989 to plaintiff's shareholders and has operated as an
independent company since that time. Disputes arose between the two
companies related to alleged obligations of plaintiff to defendant resulting
from the 1989 spin-off. Having learned of defendant's intentions to file
suit in Texas, plaintiff filed a declaratory judgment action in the
Delaware Court of Chancery, one day before defendant filed their Texas
action. On motion from defendant, the court of chancery then declined
to dismiss or stay the Delaware proceeding and also declined plaintiff's
request for an injunction against prosecution of the Texas litigation. On
appeal, the Delaware Supreme Court found that the chancery court lacked
subject matter jurisdiction and remanded the case to superior court.
The current action was brought seeking an injunction in aid of the
same declaratory judgment action still pending in superior court.
Injunction was sought in this action to preclude defendants from
proceeding with the litigation of the later filed action against plaintiff in
Texas.
The court of chancery, per Chancellor Allen, again declined to issue
an injunction barring prosecution of the Texas litigation. The court held
that a Delaware court is not obligated, in each and every case, to enjoin
prosecution in another jurisdiction of a later filed suit between the same
parties merely because the court finds that a previously filed suit in a
Delaware court should not be stayed. Granting of such an injunction is
only proper upon a showing of the prospect of irreparable harm to the
party seeking the injunction. The court also held that, under Delaware
law, in the absence of a private agreement or a public law source, a party
does not have a substantive legal right not to be sued in another
jurisdiction, merely because a similar or related suit, between the same
parties and concerning the same issues, has previously been filed in a
Delaware court.
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19, 33, 111

A Delaware court is not obligated in each and every case to enjoin
prosecution in another jurisdiction of a later filed suit between the same
parties, merely because the Delaware court has also found that a first
filed suit in a Delaware court should not be stayed.
2. Injunction

m

14, 19, 33, 111

A Delaware court will only issue an injunction upon a showing of the
prospect of irreparable harm to the party seeking the injunction.
3.

Injunction

!

1,4, 108

When presented with a request for injunctive relief, it is always
appropriate for a court of equity to ask what will occur if that
extraordinary remedy is not issued.
4. Injunction

!

1, 9, 19, 33

Under Delaware law, in the absence of a private contractual
agreement between the parties and in the absence of a public law source
of such right, a party does not have a substantive legal right not to be
sued in another jurisdiction merely because a similar or related suit
between the same parties and concerning the same issues has previously
been filed in a Delaware court.
Stephen E. Herrmann, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for plaintiff.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware for defendants.
ALLEN, Chancellor
This recently filed suit seeks an injunction in aid of certain
declaratory judgment litigation commenced in the Superior Court. The
injunction sought would preclude defendants, Eljer Industries, Inc., from
proceeding with the litigation of an action filed against the Delaware
plaintiff, HouseholdoInternational, Inc., in the District Court of Dallas
County, Texas. The Superior Court case was transferred to that court
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from the Court of Chancery upon a finding, upon remand from the
Supreme Court, that this Court lacked subject matter jurisdiction. In now
bringing a separate suit in the Court of Chancery seeking only the
injunction protecting an alleged right to litigate the parties' differences
exclusively in this jurisdiction Household has, in effect, recreated the
issue presented to this court in the earlier litigation when Household
sought a similar remedy. In addressing this question I note preliminarily
that plaintiff alleges no contract right to litigate the Superior Court case
exclusively in this jurisdiction. Thus, cases in which parties agree as part
of a negotiated contract to resolve disputes arising under the contract in
a designated jurisdiction or tribunal would present a materially different
issue than does this motion.
Plaintiff in this action and in the Superior Court action is Household
International, Inc. Defendant is Eljer Industries, Inc., which formerly was
a division or subsidiary of Household, but as of April 14, 1989, was spun
off to the Household shareholders. Since that time, it has been operated
as an independent company. Disagreements arose between these two
entities relating to the obligations of Household, if any, to Eljer as a
result of the terms of the spin-off. The parties were in discussion about
these when ElJer decided to institute suit in Dallas, where its principal
office is located. Sensing this or learning of it, Household, whose
principal office is in Chicago, brought a declaratory judgment action in
the Court of Chancery the day before the Texas action was filed. That
suit sought a declaration that Household had breached no contractual or
fiduciary duties to Eljer in effectuating the spin-off or in dealing with
Eljer subsequently to it.
In its Texas suit, Eljer alleged that Household had violated the terms
of the Reorganization and Distribution Agreement and sought damages
arising from these alleged breaches. Eljer then moved promptly in this
Court to dismiss or to stay the Delaware action on the basis that the
Chancery suit was not a proper declaratory judgment action; that this
jurisdiction was inconvenient within the forum non conveniens doctrine;
and that the Court of Chancery lacked subject matter jurisdiction over a
case that was essentially a suit on a contract seeking money damages.
Household, in turn, moved for an injunction against Eljer prosecuting its
Texas action.
On April 22, 1993, this court issued a ruling on certain of these
issues. For the reasons set forth in that opinion, I declined to dismiss
underforum non conveniens, or on the ground that the complaint did not
properly invoke declaratory judgment jurisdiction.
With respect to Household's request for an injunction against
prosecution of the Texas litigation, it was urged that in a number of
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recent cases our Supreme Court had, in effect, created an enforceable
right to an injunction against a second filed action between the same
parties. Cited in support of this right were ANR Pipeline Co. v. Shell Oil
Co., Del. Supr., No. 100, 1987 (June 2, 1987), and Williams NaturalGas
Co. v. BHP Petroleum, Del. Supr., No. 42, 1989 (Mar. 12, 1990).
Recognizing the traditional rules that are generally applied in most, if not
all, American jurisdictions (i.e., ordinarily the first filed action, in a court
capable of doing complete justice between the parties, should proceed and
a later filed suit between the same parties arising out of the facts should
be stayed), I was unable to conclude that our Supreme Court had
intended to reduce this flexible, discretionary judgment of a trial court to
a strict rule that created a legal right to an injunction. I declined to issue
an injunction at that time, explaining that decision in the following way:
If the plaintiff is entitled to proceed with its suit here', the
question then is whether defendants should be enjoined from
litigating these same claims in the later filed suit in Texas. I
confess my preference is to issue such an injunction only on rare
occasions. It would seem to me to be the better practice to rely
upon the comity of sister state courts to respect the judgment that
has now been made concerning the feasibility of litigating these
claims in the first filed jurisdiction. Plaintiff, however, thinks
otherwise and supports its view with citation of the Delaware
Supreme Court case of ANR Pipeline Co. v. Shell Oil Company,
Del. Supr., No. 100, 1987, Holland, J. (June 2, 1987) (West
Law).
In that case the Supreme Court had reversed and remanded
a decision by the Court of Chancery to stay a first filed Delaware
declaratory judgment action, on the basis that Louisiana, the site
of a later filed, would provide a more efficient and convenient
forum for the litigation. On remand this court then reversed its
decision and declined to grant a stay of the Delaware action. On
further interlocutory appeal of this decision the Supreme Court
affirmed and held that:
'I reserve the question whether this court or the Superior Court has subject matter
jurisdiction in this case, since § 1901 of title 10 permits the transfer of cases to the Superior
Court if incorrectly filed in this court. I, therefore, do not regard that question as having
bearing upon the question whether litigation in this jurisdiction should be stayed or not. I
suppose that were a motion to stay a transferred case brought in the Superior Court, the date
of the original filing in this court would be the relevant date insofar as relative priority would
be concerned.
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6. The logical corollary of the [decision on remand]
denying Shell's motion to stay the Delaware litigation is to
grant [plaintiff's] motion to enjoin Shell from proceeding in
the Louisiana actions. This would also be consistent with the
understanding of the parties... that one motion should be
granted.

Id. at 1.
[1] I do not read ANR v. Shell as holding that the Court of Chancery

is obligated in each case to enjoin prosecution of a later filed suit
between the same parties whenever it determines that a first filed

suit in Chancery should not be stayed. Rather I read ANR as
constituting an interpretation of the parties' position and the
opinion below in that case.2
While efficiency would ordinarily be advanced by the

issuance of an injunction in those circumstances, the court that
regularly issues injunctions under such circumstances risks giving

substantial offense to the judicial systems of other states, most
often for no reason. That is, most often the busy courts of other
states, like the busy courts of our own state, will be content to

apply the generally recognized doctrine that priority attaches to
first filed claims. Thus, ordinarily when one court has
adjudicated the appropriateness of proceeding with litigation in
that court, other courts can be expected to respect that decision.

But if they do not do so, there may be powerful forum
interest at stake that inclines them to impose or permit the
inefficiency entailed in parallel proceedings. This will be a rare
case, but in our federal system I am unsure of the appropriateness

of automatically precluding that rare case by the use of an

'The later decision of Williams NaturalGas Co. v. BHP Petroleum, Del. Supr., No. 429,
1989, Holland, J. (Mar. 12, 1990), also mandated an injunction against a second filed action
between the same parties and arising from the same facts, but in that case the court in which
the second filed case had been filed had refused to stay its hand. The Vice Chancellor deferred
to that unconventional ruling and stayed the first filed Delaware action. The trial court
assumed, as the Supreme Court recounted, that simultaneous litigation in both courts put them
on "a collision course," which is not the case. See Restatement (Second) Judgments §§ 18, 19
(1982). There are developed rules of merger and bar to avoid this collision. In all events, the
Supreme Court reversed, and itself granted an injunction in aid of the jurisdiction of the Court
of Chancery.
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injunction every time a court refuses to stay its own proceedings.
Powerful forum state interest have been accorded special
consideration under the Constitution. For example, intense local
interest have even been held on occasions to justify withholding
full faith and credit from a sister state's final judgment. See
Restatement (Second) Conflict of Laws, § 103 (1971) and cases
cited at Reporter's Note. Scholars have suggested that one
situation in which a state would not be obligated to accord full
faith and credit to a sister state's judgment might be where:
the courts of one state have enjoined a defendant on forum
non conveniens grounds from bringing suit in another [state].
Such injunctions have generally been thought not to be
entitled to full faith and credit but to date the Supreme Court
has not spoken. Clearly the injunction imposed by the first
state, assuming personal jurisdiction over the defendant, is
good under due process. But should not each state be
entitled to decide for itself whether it is an inconvenient
forum? May it not be, that mandatory recognition of such
injunctions would involve a "forbidden infringement" of the
right of each state to control its own courts?
Willis Reese & Vincent Johnson, The Scope of Full Faith and
Creditto Judgements, 49 Col. L. Rev. 153, 177 (1949); see also
James v. Grand Trunk Western R Co., Ill. Supr., 152 N.E.2d
858, 862-63 (1958). Without speculating with Professors Reese
and Johnson on questions of "forbidden infringement" (a question
our Supreme Court has not had occasion to address), I note only
that such injunctions do involve comity questions and ought not
in my opinion be automatically issued, unless we are specifically
instructed to do so, which I do not believe has occurred.

[2] Because I conclude that Household is not faced with the prospect of
irreparable injury, in the circumstances it presently faces, I will decline
to issue the injunction sought at this time.
[3] Irreparable injury is, of course the sine qua non of injunctive relief.
Thus it is always appropriate for a court of equity to ask what will occur
if that extraordinary remedy is not issued. In this instance the answer
appears to be that the Texas action will proceed to its first order of
business: the determination of an already filed motion of Household to
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dismiss for lack of in personam jurisdiction over it. Should Household
prevail on that motion, the months of disputing concerning forum would
come to an end and the intrusion of the injunction now sought would be
unnecessary. Moreover, there will quite shortly be pending in the
Superior Court a motion to dismiss by Eljer which will attempt to relitigate the points treated by the April 22 opinion of this court. Should
Eljer prevail in that attempt, the forum question would once more be
resolved without the entry of an injunction by this court. Only if the
District Court in Dallas denies Household's jurisdictional motion and
denies it a stay of action pending outcome of the Superior Court and the
Superior Court denies Eljer's motion to dismiss will both parties be faced
with the unappealing prospect of litigation of the same matter in two
jurisdictions simultaneously.
At this time, however, the only consequence that will be visited upon
Household from the denial of its present application will be the
expenditure of some time and money to bring forward its motion to
dismiss in Texas. This consequence seems to be hardly the type for
which the injunction remedy was devised, but Household asserts
otherwise. It says that this prospective expenditure is damage to it and
that damage is irreparable, since it will have no right of action to recover
it. It is, of course, true that Household will have no right to recover from
Eljer its costs of defense in the Texas litigation, if, as would appear to be
the case, that action is brought in good faith.
[4] But the reason that such costs are not assessable as damages is that
Household has no legal right not to be sued on this claim in Texas. The
District Court may well decide it has no jurisdiction over Household or
it may decide, even if it has, to stay its hand, but in neither event will a
substantive legal right of Household's have been violated by the bringing
of the Texas suit. Such a substantive legal right might be created, for
example, by a contract provision designating a particular forum as the
exclusive forum for resolution of disputes arising under the contract. But
here there is no such private law source of a right not to be sued in
Texas, nor is there a public law source of such right such as a statute or
the Constitution itself. As stated above, I cannot conclude that the
Supreme Court of Delaware intended to recognize the existence of an
enforceable common law right to be free from suit in every other
jurisdiction once suit was filed in Delaware. To bring such a suit does
not constitute an actionable wrong, so long as no contract or statute
proscribes it. That a court may in the exercise of its sound discretion
thereafter stay the action or that another court may, consistent with
established standards of equity jurisdiction, enjoin further prosection of
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it, does not make filing of it a wrong or amounts expended in defense of
it legal injury.
Thus, concluding that at this stage Household is not threatened with
legal injury, irreparable or otherwise, I will decline to issue the injunction
sought. It is so ordered.

NEWSPAN, INC. v. HEARTHSTONE FUNDING CORP.
No. 13,304
Court of Chancery of the State of Delaware,New Castle
May 10, 1994
Defendant, a Massachusetts corporation, filed a motion to dismiss for
lack of personal jurisdiction. Defendant is not registered to do business
in this state nor has it done business in this jurisdiction. Defendant acted
as the servicer of bonds issued by a Delaware corporation and is being
sued in that connection in this action against the issuer.
The suit, commenced by the putative owner of the bonds, a
Pennsylvania insurance company, and a corporation that claims to be the
rightful new servicer of the bonds, seeks delivery of books and records,
principal and interest payments on the bonds, and damages for fraud.
The court of chancery, per Chancellor Allen, held that plaintiffs failed
to present evidence sufficient to make out a primafacie showing that
personal jurisdiction existed over the defendant and, therefore, granted the
motion.
C!1. Pretrial Procedure
Federal Civil Procedure

683
C=

1825

On a motion that seeks to adjudicate the court's power over the
person of a defendant, plaintiff bears the burden of showing by evidence
some basis upon which a fact finder could find that the factual predicate
for jurisdiction has been proven.

19951
2. Federal Courts
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C

96

The court will not decide conflicted facts on a motion that seeks to
adjudicate the court's power over the person of the defendant but will
evaluate for sufficiency the evidence plaintiff adduces supporting its
allegation, as on a defendant's motion for directed verdict at the close of
plaintiff s evidence.
3.

Pretrial Procedure

M

683

Although a plaintiff is not required to plead personal jurisdiction,
once a defendant has moved to dismiss the complaint for lack of personal
jurisdiction the plaintiff bears the burden of showing that the court has
personal jurisdiction over the defendant.
682

!

4. Pretrial Procedure

A determination of whether personal jurisdiction exists over a party
may be accomplished either after a preliminary hearing or based solely
on submitted affidavits and other sworn documents or testimony.
5. Federal Civil Procedure
U
Pretrial Procedure

"
683

1825

Once the defendant challenges the plaintiff's allegations of personal
jurisdiction, then the plaintiff may not rely solely on its complaint, but
must support those assertions with affirmative proof.
-=

6. Federal Civil Procedure

1742.1

The most commonly applied standard for determining whether
plaintiff has met this burden is a prinafacie standard that requires the
plaintiff to proffer evidence from which it could be concluded that facts
exist that would justify the trier of fact in concluding that the state longarm statute and constitutional due process have been satisfied.
7. Federal Courts

t

76

Determination of personal jurisdiction thus mandates that the court
follow a two part test: the defendant's alleged activities must fall into
those enumerated in Delaware's long arm statute, and the exercise over
the defendant must comport with traditional notions of fair play and
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substantial justice as required by the Due Process Clause of the
Fourteenth Amendment. U.S. CONST. amend. XIV, § 1; DEL. CODE
ANN. tit. 10, § 3104 (Cum. Supp. 1992).
8.

0

Federal Civil Procedure

1827

Failure to make an adequate evidentiary showing of facts sufficient
to satisfy the requirements of either component of the personal
jurisdiction test would be fatal to the plaintiff's defense of a motion to
dismiss.
9. Constitutional Law

M

305(5)

Amenability of a foreign corporation to suit in a jurisdiction is
established only when the minimum contacts standard first expressed in
InternationalShoe is satisfied.
10. Courts

m

12(2), 12(2.5)

All assertions ofjurisdiction by state courts are subject to a minimum
contacts test.
11. Federal Courts
Courts
Cm

m
76, 76.5, 76.30
12(2), 12(2.5), 12(2.30)

A contract alone, without more, cannot automatically establish
sufficient minimum contacts such that a defendant would expect to
defend an action in the forum where the other contracting party is
located.
12. Federal Courts
C-&=
Courts

C
12(2)

76

A unilateral pledge or transfer of loans by a third party, foreign
corporation to a Delaware corporation could not have given another
foreign corporation, involved in the transaction, a reason to anticipate that
it would have to defend an action in Delaware.
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13. Federal Courts
Courts
f=

76
12(2)

A foreign corporation cannot be made amenable to suit in Delaware
merely because the bonds it services (and the collateral for which it
serves as custodian) were issued by a Delaware corporation.
14. Federal Civil Procedure
Courts
U
12(2)

C

1827

If a plaintiff can show certain facts relating to a conspiracy, he or she
can meet the evidentiary burden constitutionally necessary to survive a
motion to dismiss for want of personal jurisdiction.
Francis J. Murphy, Esquire, and Jeffrey S. Welch, Esquire, of Murphy
Welch & Spadaro, Wilmington, Delaware; and Richard E. Miller,
Esquire, of Berry & Martin, Philadelphia, Pennsylvania, for plaintiffs.
Jeffrey M. Weiner, Esquire, Wilmington, Delaware; and Alan M. Rosen,
Esquire, of Klehr, Harrison, Harvey, Branzburg & Ellers, Philadelphia,
Pennsylvania, for defendant CoVest, Ltd.
ALLEN,

Chancellor

Pending is a motion to dismiss for lack of personal jurisdiction by
CoVest, Ltd., a Massachusetts corporation not registered to do business
in this State and, so far as the record shows, one that never has done
business in this jurisdiction. CoVest has acted as the servicer of bonds
issued by a Delaware corporation, and in that connection it has been sued
in this action against the issuer of the bonds, Hearthstone Funding
Corporation ("Hearthstone").
The action is brought by the putative owner of the bonds Corporate
Life Insurance Company ("Corporate Life"), a Pennsylvania insurance
company,' and by Newspan, Inc., a corporation that claims to be the

'After the institution of this suit the Pennsylvania Insurance Commissioner appointed a
Receiver for Corporate Life. The Receiver asks that this case be stayed. I conclude that
according full faith and credit to the applicable Pennsylvania statute does not require a stay of
this action in wvhich the insurer is a plaintiff. See 40 Pa.Cons.Stat. Ann. § 221.26(a) (1992).
The order of the Commonwealth Court of Pennsylvania appointing a receiver specifically
orders the stay of all actions "against Corporate Life or the Liquidator, nor shall any such
existing action be maintained .... " Maleski v. CorporateLife Ins. Co., Pa. Commw. Ct No.
175 M.D. 1993, Order of Liquidation
20-21 (Feb. 15, 1994) (emphasis added). Given the
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rightful new servicer and custodian of the Hearthstone bonds. The
complaint seeks certain specific relief (delivery of books and records
from CoVest to the alleged successor servicer and custodian),2 principle
and interest payments on the bonds, and damages for fraud.
Plaintiffs advance several theories on this motion in support of the
claim that CoVest may be subject to suit in Delaware. For reasons set
forth below, however, only one of them presents, in my judgment, a
colorable basis for jurisdiction. Plaintiffs assert that CoVest engaged in
a conspiracy with one Robert Feige (and other entities) to defraud
Corporate Life, and that one act in that conspiracy was done in this
jurisdiction - namely, the incorporation of Hearthstone, the entity to
issue the bonds to Corporate Life.
[1-2] On a motion that seeks to adjudicate the court's power over the
person of a defendant, plaintiff bears the burden of showing by evidence
some basis upon which a fact finder could find that the factual predicate
for jurisdiction has been proven. See Hart Holding Co. v. Drexel
Burnham Lambert, Inc., Del. Ch., 593 A.2d 535, 539 (1991). The court
will not decide conflicting facts on such a motion but will evaluate for
sufficiency the evidence plaintiff adduces supporting its allegation, as on
a defendant's motion for directed verdict at the close of plaintiffs'
evidence. See Cable/Home Communication Corp. v. Network Prods.,
Inc., 902 F.2d 829, 855 (11th Cir. 1990).
Applying this test I conclude that this record does not contain
sufficient evidence to raise an issue of fact with respect to jurisdiction
over CoVest on a conspiracy theory. See Hercules Inc. v. Leu Trust &
Banking, Del. Supr., 611 A.2d 476, 482 (1992). Therefore, I will grant
the motion to dismiss CoVest as a party to this suit.
I.
A fuller statement of the reasoning that leads to this conclusion must
begin with a description of the evidence presented in affidavits and
authenticated documents submitted to the court. This action arises
generally out of Hearthstone's issuance of two bonds to Corporate Life
and Corporate Life's relationship with CoVest, the servicer and custodian
of those bonds.

limited legal effect on Corporate Life of dismissing CoVest for want of personal jurisdiction
in this court, the application to stay determination of the motion will be denied.
2
That aspect of the matter may be resolved by agreement but the record is not altogether
clear.
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It is alleged that CoVest and Hearthstone are controlled by Robert
Feige and his wife, Patricia Feige, both Massachusetts residents.
According to Mrs. Feige's affidavit, she is the president and sole owner
of CoVest; in his affidavit, Mr. Feige states that he was the president and
an owner of CoVest until about June 1992. (On this motion I assume,
in plaintiffs' favor, that Mrs. Feige and Mr. Feige are legally joint
venturers with respect to CoVest.) Hearthstone was originally owned by
DP Realty Trust, an entity fifty percent controlled by Mr. Feige In his
affidavit, Mr. Feige states that DP Realty Trust and Corporate Life
formulated a business plan under which DP Realty Trust set up
Hearthstone to issue two bonds to Corporate Life. He asserts that CoVest
was not involved in the creation of Hearthstone, and that DP Realty Trust
owns all of the outstanding stock of Hearthstone. See R. Feige Aff. 6.
More specifically, Mr. Feige states in his affidavit that "CoVest had no
input into the creation of Hearthstone, the selection of Delaware as the
state of incorporation, or the manner in which Hearthstone and [Corporate
Life] did business." Id. 7. Subsequently, a fifty percent beneficial
interest in Hearthstone was transferred to Mr. Feige, who was also an
officer of that corporation.4
Plaintiffs allege that Mr. Feige, CoVest, and Hearthstone conspired
to defraud Corporate Life by selling the Hearthstone bonds to Corporate
Life, and by misappropriating funds collected from the collateral securing
those bonds. Verified Amended Compl. 1 8, 9. Plaintiffs allege that
beginning in 1991, Mr. Feige and Corporate Life commenced
negotiations for the sale to Corporate Life of two corporate bonds to be
secured by mortgages and mortgage-like documents for a total collateral
value of $13 million. The deal contemplated that Corporate Life would
pay $11 million to DP Realty Trust which would assign $13 million in
mortgages to its wholly owned subsidiary, Hearthstone. Hearthstone
would, in tum, issue $11 million face value in bonds to Corporate Life.
Hearthstone was created as a Delaware company for the purpose of
issuing the bonds to Corporate Life. R. Feige Aff. 6.
On August 23, 1991, Corporate Life purchased the two bonds issued
by Hearthstone, one for $4.6 million and another for $6.4 million in

3In his affidavit,

Mr. Feige states that he is the owner of a 50% baneficial interest in DP
Realty Trust. R. Feige Aff. 2.
4plaintiffs allege that the remaining 50% interest in Hearthstone wns sold to Corporate
Life by the other 50% interest holder and president, Steven Sechrest, a North Carolina resident.
See P. Feige Aff. T 4.
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principal amount, and holds them currently.' The bonds were secured by
mortgages on real estate, but plaintiffs contend that the real estate
securing these bonds was worth significantly less than the $11 million
face value of the bonds when they were issued.6 Verified Amended
Compl. 17. Plaintiffs further allege that Hearthstone has failed to make
the quarterly payments on the bonds, approximately $225,000 to
$300,000 per quarter, for the last three quarters of 1993. Verified
Amended Compl. T 21.
Hearthstone, CoVest, and Corporate Life are parties to a Pledge and
Servicing Agreement ("Servicing Agreement") as well as a Custodial
Agreement, both executed in conjunction with the bond issuance and sale,
and dated August 23, 1991. According to Mr. Feige's January 5, 1994
affidavit, neither agreement was negotiated or executed in Delaware.
Def. Opening Br. Ex. B. The Custodial Agreement initially appointed
CoVest as the custodian charged with maintaining possession and control
of the documents of title to the collateral.7 The Servicing Agreement
appointed CoVest as the servicer of the bonds; it required that CoVest
collect the mortgage and rental payments on the properties and remit the
quarterly payments to the bondholder.
The Servicing Agreement and the Custodial Agreement permit the
replacement of the servicer and the custodian respectively. The Servicing
Agreement expressly permits the termination of the servicer without
cause, while the Custodial Agreement simply authorizes the designation
of a new custodian by the owner of the bonds. Plaintiffs maintain that
CoVest has been terminated as both servicer and custodian but that
CoVest wrongfully refused to turn over the requested files and funds,
held by it as servicer.
Plaintiffs also assert that from the outset the defendants conspired to
defraud them. It is alleged that the defendants knew that the real estate
securing the bonds was worth substantially less than the claimed $13
million, according to the plaintiffs. Verified Amended Compl. 49.
Moreover, claim plaintiffs, defendants have misappropriated Corporate
Life funds and continue to do so. Verified Amended Compl.
51 & 52.

'At one point the bonds were pledged to National Heritage Life Insurance Company, a
Delaware corporation, as discussed below. See P. Feige Aff. 4.
6
Defendants do not dispute that the bonds were issued and make no statements regarding
the value of the collateral securing them.
7
The documents allegedly include: original Louisiana mortgages and notes and
assignments to CoVest as custodian; original warranty deeds for each Illinois mortgage note;
and assignments of Illinois installment land contracts endorsed from Hearthstone to CoVest.
Verified Amended Compl. 26.
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II.
In moving to dismiss, CoVest contends that this court lacks both
personal and subject matter jurisdiction, and that the action should be
stayed or dismissed for forum non conveniens. Plaintiffs oppose
defendant CoVest's motion to dismiss and argue that jurisdiction exists
over CoVest under Delaware's long-arm statute, 10 Del. C. § 3104, as
well as based on three arguments under the Due Process Clause.
A. Procedural Framework
[3] The central issue here is whether in personam jurisdiction exists in
this court over CoVest, a foreign corporation. Although a plaintiff is not
required to plead personal jurisdiction, once a defendant has moved to
dismiss the complaint for lack of personal jurisdiction, the plaintiff bears
the burden of showing that the court has personal jurisdiction over the
defendant. See HartHolding Co. v. Drexel Burnham Lambert Inc., Del.
Ch. 593 A.2d 535, 539 (1991). How it does so, deserves a moment's
consideration.
[4] A determination of whether personal jurisdiction exists over a party
may be accomplished either after a preliminary hearing or based solely
on submitted affidavits and other sworn documents or testimony. There
are generally three standards used by courts to determine a motion to
dismiss for lack of personal jurisdiction. Under all methods and
standards, however, the plaintiff bears the burden of establishing personal
jurisdiction over the defendant. Altech Indus., Inc. v. Al Tech Specialty
Steel Corp., 542 F. Supp. 53, 55 (D. Del. 1982); Hart, 593 A.2d at 539
(noting that plaintiffs bear the "burden to establish defendant's
amenability to suit, if that issue is raised by a motion").
[5-6] Once the defendant challenges the plaintiffs' allegations of
personal jurisdiction, then the plaintiff may not rely solely on its
compliant, but must support those assertions with affirmative proof. See
StructuralPanels, Inc. v. Texas Aluminum Indus., 814 F. Supp. 1058,
1063-64 (M.D. Fla. 1993) (noting also that where there is conflicting
evidence, disputes must be construed in the plaintiffs' favor). The most
commonly applied standard for determining whether plaintiff has met this
burden is a primafacie standard. It requires that the plaintiff proffer
evidence from which it could be concluded that facts exist that would
justify the trier of fact in concluding that the state long-arm statute and
constitutional due process have been satisfied. See Boit v. Gar-Tec
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Prods., Inc., 967 F.2d 671, 674-75 (1st Cir. 1992) (Keeton, J.).' In
determining whether plaintiff has satisfied its prima facie burden,
jurisdictions differ as to the relevance of pleaded facts that are not
contradicted by defendant's affidavits. Some courts require plaintiff to
base the primafacie showing of personal jurisdiction on "evidence of
specific facts set forth in the record," Boit, 967 F.2d at 675 (expounding
rule of First and Sixth Circuits); see also Time Share Vacation Club v.
Atlantic Resorts, Ltd., 735 F.2d 61, 67 n.9 (3d Cir. 1984),' while others
(a minority) seem to hold that "allegations in a complaint, unsupported
by any evidence in the record before the court, are sufficient to make a
primafacie showing of personal jurisdiction so long as the defendant
does not present evidence to contradict the allegations." Id. (reciting rule
followed by Fourth and Seventh Circuits).'" I need not, however, for
resolution of this case, decide the Delaware rule, because I find, as
outlined below, that even if all the directly undisputed allegations in
plaintiffs' complaint were taken as true, such facts are insufficient to
predicate personal jurisdiction over CoVest in this State with respect to
this suit.

8Standards beyond the primafacie standard may be used "when the proffered evidence is
conflicting and the record is rife with contradictions, or when a plaintiff's affidavits are
'patently incredible."' Boit, 967 F.2d at 676 (citations omitted). In such circumstances, the
court may make a determination based on an evidentiary hearing applying a "preponderance
of the evidence" standard or an intermediate "likelihood of success" standard. Id. at 676-78.
The virtue oftheprimafaciestandard over these latter two is that problems of issue preclusion
and law of the case may be avoided when there is no pretrial hearing. Id. at 677. In this case,
the primafacie standard seems most appropriately applicable because the evidence available
is relatively slim, disputed only really with regard to the essential alleged conspiracy.
The court noted:
A Rule 12(b)(2) motion ... is inherently a matter which requires resolution of
factual issues outside the pleadings, i.e. whether in personam jurisdiction actually
lies. Once the defense has been raised, then the plaintiff must sustain its burden of
proof in establishing jurisdictional facts through sworn affidavits of other competent
evidence. [A]t no point may a plaintiff rely on the bare pleadings alone in order to
withstand a defendant's 12(b)(2) motion to dismiss for lack of in personam
jurisdiction. Once the motion is made, plaintiffs must respond with actual proofs,
not mere allegations.
(citations omitted).
"See also StructuralPanels,Inc. v. Texas Aluminum Indus., 814 F. Supp. 1058, 1063
(M.D. Fla. 1993); 2A Moore's FederalPractice 12.07[2.-2] & nn.9-10 (1994) (noting that
if no evidentiary hearing is held, all allegations of jurisdictional facts of party asserting
jurisdiction are presumed true, and that party need only make a prima facie showing that
jurisdiction exists); but see 5A Charles A. Wright & Arthur R. Miller, FederalPracticeand
Procedure § 1363 (1990) (noting that pleader, with burden of establishing jurisdiction, will
often need to use materials beyond the face of the pleading).
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[7-8] Applying a prima facie standard, plaintiffs must show facts
sufficient to satisfy not only Delaware's long-arm statute, but also
constitutional due process. The determination of personal jurisdiction
thus mandates that the court follow a two part test: the defendants'
alleged activities must fall into those enumerated in Delaware's long-arm
statute, 10 Del. C. § 3104 (Cumulative Supp. 1992);" and the exercise
of jurisdiction over the defendants must comport with traditional notions
of fair play and substantial justice as required by the Due Process Clause
of the Fourteenth Amendment. Hercules Inc. v. Leu Trust & Banking,
Del. Supr., 611 A.2d 476 (1992); see also Jeffreysv. Exten, 784 F. Supp.
146 (D. Del. 1992); TransportesAereos de Angola v. Ronair, Inc., 544
F. Supp. 858, 864 (D. Del. 1982) (noting broad construction of
Delaware's long-ann statute to confer jurisdiction "to the maximum
perimeters of the due process clause"). Failure to make an adequate
evidentiary showing of facts sufficient to satisfy the requirements of
either component of the personal jurisdiction test would be fatal to

plaintiffs' defense of this motion. In this instance we need not go beyond
an analysis of the constitutional requirement in order to determine that
jurisdiction may not be exercised by this court over CoVest in this
proceeding.

B. Minimum Contacts
Plaintiffs assert that personal jurisdiction over CoVest exists on three
grounds. First, plaintiffs claim that the lion's share of CoVest's business
"The statute enumerates such activities as follows:
(c) As to a cause of action brought by any person arising from any of the acts
enumerated in this section, a court may exercise personal jurisdiction over any
nonresident, or his personal representative, wvho in person or through an agent:
(1) Transacts any business or performs any character of work or
service in the State;
(2) Contracts to supply services or things in this State;
(3) Causes tortious injury in the State by an act or omission in this
State;
(4) Causes torious injury in the State or outside of the State by an
act or omission outside the State if he regularly does or solicits business,
engages in any other persistent course of conduct in the State or derives
substantial revenue from services, or things used or consumed in the State;
(5) Has an interest in, uses or possesses real property in the State;
or
(6) Contracts to insure or act as surety for, or on, any person,
property, risk, contract, obligation or agreement located, executed or to be
performed within the State at a time the contract is made, unless the
parties otherwise provide in writing.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 20

derives from servicing mortgages, known as the "Newspan Notes,"
securing the loan portfolio of Newspan, a Delaware corporation.' On
this leg of its argument plaintiffs argue that the fact that the owner of the
notes is incorporated in Delaware alone supplies a "contact" with this
jurisdiction supporting exercise of in personam jurisdiction over the
servicer of the notes with respect to unrelated transactions. Second,
plaintiffs claim that during the period that CoVest acted as servicer and
custodian for the Hearthstone bonds, the bonds were placed in trust
pursuant to a reinsurance agreement and held by National Heritage Life
Insurance Company ("National Heritage"), a Delaware corporation
regulated by the Delaware Insurance Commission. Third, plaintiffs
contend that this court's jurisdiction extends to include CoVest, as a coconspirator of a defendant over whom the court clearly has jurisdiction,
namely, Hearthstone, a Delaware corporation.
[9-10] It is by now very well understood that amenability of a foreign
corporation to suit in ajurisdiction is established only when the minimum
contacts standard first expressed in InternationalShoe is satisfied:
due process requires only that in order to subject a defendant to
a judgment in personam, if he be not present within the territory
of the forum, he have certain minimum contacts with it such that
the maintenance of the suit does not offend "traditional notions
of fair play and substantial justice." Milliken v. Meyer, 311 U.S.
457 ....
InternationalShoe Co. v. Washington, 326 U.S. 310, 316 (1945). The
Supreme Court refined this broad concept of personal jurisdiction,
emphasizing the "quality and nature" of those minimum contacts, noting
that "it is essential in each case that there be some act by which the
defendant purposefully avails itself of the privilege of conducting
activities within the forum State, thus invoking the benefits and
protections of its laws." Hanson v. Denckla, 357 U.S. 235, 253 (1958)
(emphasis added). Subsequent Supreme Court decisions have made clear
that all assertions ofjurisdiction by state courts are subject to a minimum
contacts test. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S.
286 (1980); Kulko v. Superior Court of Cal., 436 U.S. 84 (1978). In
World-Wide Volkswagen, the Court delineated the policy underlying the
minimum contacts test, stating that it "protects the defendant against the
' 2Plaintiffs allege that Newspan had loaned approximately $1.8 million as early as 1991
to DP Realty Trust. To resolve a dispute over the loan, DP Realty Trust assigned to Newspan
notes secured by second mortgages in Louisiana. Tr. at 33.
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burdens of litigating in a distant or inconvenient forum[,] [and] acts to
ensure that the States through their courts, do not reach out beyond the
limits imposed on them by their status as coequal sovereigns in a federal
system." World-Wide Volkswagen, 444 U.S. at 292.
[11]
The constitutional hurdle further serves to ensure that the
defendant has had notice that he or she may be haled into court in a
foreign jurisdiction. "[lit is that the defendant's conduct and connection
with the forum State are such that he should reasonably anticipate being
hailed [sic] into court there." Id. at 297. When a defendant purposefully
directs activities at residents of the forum state, then defending a suit in
that forum may come as no surprise. By the same token, it has been
considered unfair to subject a party to jurisdiction in one state simply
because of the actions of an unrelated third party. See Helicopteros
Nacionales de Colombia, .A. v. Hall, 80 L. Ed. 2d 404, 412 (1984).
Perhaps most relevant to this case, the Supreme Court has long held that
a contract alone, without more, cannot automatically establish sufficient
minimum contacts such that a defendant would expect to defend an action
in the forum where the other contracting party is located. Burger King
Corp.v. Rudzewicz, 85 L. Ed. 2d 528, 545 (1985) ("The Court long ago
rejected the notion that personal jurisdiction might turn on 'mechanical'
tests, or on 'conceptualistic ...theories of the place of contracting or

performance."') (citations omitted).
Bearing these constitutional guidelines in mind, an examination of
plaintiffs' three asserted bases of personal jurisdiction over CoVest
reveals their shortcomings.
First, plaintiffs allege that there was a note evidencing a loan made
by Newspan, a Delaware corporation, either the DP Realty Trust or DP
Realty Trust Inc. for approximately $1.8 million in the spring of 1991.
After about $250,000 of that debt was paid, a dispute arose regarding the
outstanding principal, according to plaintiffs' counsel at oral argument.
Tr. at 33-34. Presumably to resolve the disagreement, on March 20,
1992, according to the affidavit of Charles S. Lunden 13 submitted by
plaintiffs, DP Realty Trust transferred to Newspan "all right, title and
interest in a portfolio of mortgage loans with a principal balance of
$1,217,821.00 consisting of 70 mortgage loans"; these Newspan Notes

3It is unclear what position Mr. Lunden currently holds with the plaintiff entities. His
affidavit merely recites that he is "authorized by Corporate Life Insurance Company and
Newspan, Inc. to make this affidavit." He does not state that he makes the affidavit on
personal knowledge oreven belief. Mr. Feige'sJanuary 17,1994 affidavit, however, notes that
Mr. Lunden executed the Hearthstone documents on behalf of Corporate Life. Copies of those
documents list Mr. Lunden as executive vice president of Corporate Life.
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were being serviced at that time by CoVest until its termination as
servicer in March 1993. See Pl. Ans. Br. Ex. 2. CoVest had allegedly
been servicing these notes for Newspan, a Delaware corporation, from
June 1992 to March 1993. No payments on the notes from CoVest to
Newspan, however, have been made. In her January 5, 1994 affidavit,
Mrs. Feige stated that CoVest never serviced those loans for Newspan,
nor did it ever remit servicing payments for these loans to Newspan or
any other Delaware entity. Def. Opening Br. Ex. A at 2.
Notwithstanding the conflicting evidence presented in the affidavits
of Mrs. Feige and Mr. Lunden, I find that plaintiffs fail with regard to the
Newspan Notes to show any connection between CoVest and Delaware
in the context of this cause of action. Even assuming CoVest had
serviced the notes for DP Realty Trust and then subsequently for
Newspan, a Delaware corporation, CoVest's conduct as servicer of the
Newspan Notes could not have given rise to personal jurisdiction under
any constitutional theory, because DP Realty Trust's transfer of the notes
to a Delaware corporation is just the sort of third party activity
considered insufficient to confer jurisdiction over the foreign defendant,
CoVest. Plaintiffs have not contradicted defendants' affidavit by showing
any contact with Delaware that ensued from the servicing relationship,
such as visits to Delaware, or even phone calls to Newspan's Delaware
agents. Moreover, as a matter of state long-arm jurisdiction, the cause of
action here does not arise out of the servicing of the Newspan Notes. See
10 Del. C. § 3104(c)(1)-(2).
Second, according to Mrs. Feige's January 5, 1994 affidavit, at some
point Corporate Life pledged the Hearthstone bonds to a reinsurance trust
of which the beneficiary was National Heritage, a Delaware insurance
corporation regulated by the Delaware Department of Insurance.' 4 In his
affidavit, Mr. Lunden states that CoVest serviced these loans "owned" by
National Heritage, and that "CoVest knew that it serviced these loans on
behalf of National Heritage, and also knew that the Delaware Insurance
Department regulated this trust." P1. Ans. Br. Ex. 2, at 2-3. By
providing such services, contend plaintiffs, CoVest has transacted
business in the State of Delaware sufficient to confer personal jurisdiction
over it. In her affidavit, Mrs. Feige stated that at Corporate Life's
direction, all servicing payments were sent to the Meridian Trust
Company, identified as the trustee of the reinsurance trust, at its office in
Pennsylvania.

"Plaintiffs contend that National Heritage sold annuity policies to Delaware residents.
Verified Amended Compl. I1; Tr. at 37-38.
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[12-13] This second proposed basis for satisfying jurisdictional
requirements must also fail. The pledge or transfer of loans to National
Heritage, a Delaware corporation, was another unilateral activity of a
third party which could not have given CoVest reason to anticipate that
it would have to defend an action in Delaware. Nor, it appears, did
CoVest ever make any payments to National Heritage or any other entity
in Delaware; plaintiffs have not met this statement by defendants with
contrary evidence. CoVest also cannot be made amenable to suit in
Delaware merely because the bonds it services (and the collateral for
which it serves as a custodian) were issued by a Delaware corporation,
Hearthstone. Plainly, I would have thought, a contract between a
Delaware corporation and a nonresident to provide goods or services
outside Delaware, or to transact business outside Delaware, which has
been negotiated without any contacts with this state, cannot alone serve
as a basis for personal jurisdiction over the nonresident for actions arising
out of that contract. Comparably more extensive contact with a supplier
of goods and related services has been held to offend constitutional due
process requirements. See, e.g., Helicopteros Nacionalesde Colombia,
S.A. v. Hall, 80 L. Ed. 2d 404, 413-14 (1984) (finding personal
jurisdiction in unrelated action based on purchase of helicopters and
consequent attendance by defendant's employees in pilot training program
conducted in Texas offensive to constitutional due process).
Plaintiffs' third and most plausible basis for asserting jurisdiction is
grounded in a conspiracy theory. Plaintiffs assert that Mr. Feige and
CoVest incorporated Hearthstone in Delaware in furtherance of their
conspiracy to defraud Corporate Life, that the incorporation of
Hearthstone was a substantial step in the scheme, and that the
incorporation of Hearthstone is sufficient to confer jurisdiction on its
conspiratorial incorporators.
Through affidavits, the defendants
categorically deny all such allegations. Plaintiffs have submitted no
additional evidence to combat these affirmative denials.
[14]
The Delaware Supreme Court has recognized that if a plaintiff
can show certain facts relating to a conspiracy, he or she can meet the
evidentiary burden necessary constitutionally to survive a motion to
dismiss for want of personal jurisdiction. To this end, the Delaware
Supreme Court has set forth five elements of a narrow conspiracy theory,
all of which must be satisfied before a Delaware court may exercise
personal jurisdiction. In Hunter Engineering the Delaware Supreme
Court stated:
We believe a strict test, modeled after the ones used in cases
which have previously recognized the conspiracy theory of
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jurisdiction, withstands due process scrutiny. We therefore hold
that a conspirator who is absent from the forum state is subject
to the jurisdiction of the court, assuming he is properly served
under state law, if the plaintiff can make afactual showing that:
(1) a conspiracy to defraud existed; (2) the 'defendant was a
member of the conspiracy; (3) a substantial act or substantial
effect in furtherance of the conspiracy occurred in the forum
state; (4) the defendant knew or had reason to know of the act in
the forum state or that acts outside the forum state would have an
effect in the forum state; and (5) the act in, or effect on, the
forum state was a direct and foreseeable result of the conduct in
furtherance of the conspiracy.
Thus, a defendant who has so voluntarily participated in a
conspiracy with knowledge of its acts in or effects in the forum
state can be said to have purposefully availed himself of the
privilege of conducting activities in the forum state, thereby fairly
invoking the benefits and burdens of its laws.
Instituto Bancario Italiano v. Hunter Eng'g Co., Del. Supr., 449 A.2d
210, 225 (1982) (emphasis added). In applying the conspiracy theory
within a due process analysis, the Supreme Court specifically remarked
upon its narrow scope:
Although termed a "theory" of jurisdiction, our use of the
"conspiracy theory" merely provides a framework with which to
analyze a foreign defendant's contacts with Delaware. We do not
view the conspiracy as an independent jurisdictionalbasis, nor
do we simply attribute the acts of one conspiratorto anotherfor
purposes of the due process analysis.
Hercules Inc. v. Leu Trust & Banking, Del. Supr., 611 A.2d 476, 482 n.6
(1992) (emphasis added).
Applying the Supreme Court's Hunter Engineering test here, I
conclude that plaintiffs have failed to present evidence sufficient to make
out a primafacie showing that personal jurisdiction exists over CoVest.
To meet the Hunter Engineering test, first plaintiffs must show that a
conspiracy to defraud existed, and under this court's rules, they must
plead that fraud with particularity. Ch. Ct. R. 9(b) ("In all averments of
fraud or mistake, the circumstances constituting fraud or mistake shall be
stated with particularity."). Plaintiffs' pleadings and legal conclusions
alone, unsupported by facts, are certainly not enough here to survive a
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motion to dismiss for lack of personal jurisdiction where a conspiracy is
alleged and defendants have submitted contrary evidence. See, e.g.,
Naartex Consulting Corp. v. Watt, 722 F.2d 779, 787 (D.C. Cir. 1983)
(Wald, J.) ("[b]ald speculations that defendants are alleged co-conspirators
do not constitute the threshold showing needed to carry the burden of
establishing personal jurisdiction"); Jarmuth v. Turetsky, 815 F. Supp. 4,
6 (D.D.C. 1993) (noting that the "'bare allegation' of conspiracy or
agency is insufficient to establish personal jurisdiction"); Hasenfils v.
CorporateAir Servs., 700 F. Supp. 58, 62 (D.D.C. 1988) (noting the
insufficiency of an "argument... based solely on conclusory statements
and allegations that the nonresident defendants were co-conspirators").
Strong policy reasons underlie these courts' strict requirements
whenever a conspiracy is alleged in order to provide personal jurisdiction.
Finding personal jurisdiction based on acts attributed via a legal fiction
to a nonresident defendants' alleged co-conspirators, without requiring
some firmer basis for the existence of that alliance would offend
traditional notions of justice and fair play. Unsuspecting persons with
even the most cursory affiliation with another defendant might thus be
haled into a distant court, without the contact with the forum and the
notice deemed important by the Supreme Court in InternationalShoe and
its progeny. Moreover, without strong evidence of a conspiracy and
purposeful involvement in its activities, a party could be subjected to a
foreign tribunal's jurisdiction purely on the basis of a third party's
activity there.
Plaintiffs here have failed to make a factual showing, as required in
Hunter Engineering,that a conspiracy existed between CoVest and Mr.
Feige to incorporate Hearthstone in Delaware. Quite the contrary, Mr.
Feige has stated in his affidavit that no such conspiracy existed, and that
rather DP Realty Trust and Corporate Life were together involved in
creating Hearthstone under a joint business plan. Unlike this case, in
situations in which the Delaware Supreme Court has found that the
elements of the Hunter Engineeringtest were satisfied, either the parties
stipulated to the first three elements, or the defendants did not contest the
trial court's findings. Hercules Inc. v. Leu Trust & Banking, Del. Supr.,
611 A.2d 476 (1992);" Instituto BancarioItaliano v. Hunter Eng'g Co.,
Del. Supr., 449 A.2d 210 (1982). By contrast, here plaintiffs have not
borne their burden of showing that a conspiracy to defraud existed.

"The Delaware Supreme Court noted that although it had not made a legal determination
of the existence of a conspiracy, the lower court in Hercules had found "sufficient factual
showing of a relationship between [the resident and nonresident defendants] to satisf, the
requirements of the long[-]arm statute." 611 A.2d at 481.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 20

Plaintiffs have outlined the structure of the Hearthstone bond transaction,
but have not alleged or shown how CoVest agreed with Mr. Feige to
defraud Corporate Life, or how CoVest agreed to aid in the incorporation
of Hearthstone in Delaware, an act which, under Papendick v. Bosch
GmbH, Del. Supr., 410 A.2d 148 (1979), cert. denied, 446 U.S. 909
(1980), would most likely have been sufficient to exercise personal
jurisdiction over CoVest."6 Mr. Feige's status as a former owner of
CoVest and the spouse of its current president does not, without more,
show sufficiently that a conspiracy existed among him, CoVest, and
others, to defraud Corporate Life and Newspan.
Since the plaintiffs have failed to show on a primafacie basis that
CoVest and Mr. Feige or others conspired to incorporate Hearthstone in
Delaware to defraud the plaintiffs, they have failed to satisfy the first
element of the HunterEngineeringtest. Inquiry into the other points of
the test is, therefore, moot. With the failure of this third alleged basis for
personal jurisdiction to comport with due process standards, plaintiffs
have failed to sustain their burden on this motion to dismiss.
Further bases for dismissal or stay of this action as to defendant
CoVest need not be considered. Plaintiffs' claims against CoVest are
dismissed for lack of personal jurisdiction. Defendant CoVest's motion
to dismiss is, therefore, granted.
IT IS SO ORDERED this 10th day of May 1994.

N.S.N. INTERNATIONAL INDUSTRIES, N.V.
v. E.I. DUPONT DE NEMOURS & CO.
No. 12,902
Court of Chanceryof the State of Delaware,New Castle
March 31, 1994

6

is well-accepted that the incorporation of a company in Delaware in furtherance of a
fraudulent scheme constitutes a contact with this jurisdiction sufficient to satisfy the
requirements of the Due Process Clause, particularly where the creation of the corporation is
an integral part of the actions giving rise to suit. See Papendickv. Bosch GmbH, Del. Supr.,
410 A.2d 148, 152 (1979).
1 1t
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Defendant brought a motion to dismiss plaintiffs' suit for failure to
state a claim and for lack of subject matter jurisdiction. The suit arose
from an agreement defendant entered into with plaintiff N.S.N.
International Industries, whereby the companies agreed to develop
N.S.N.'s armor technology. Pursuant to the agreement, defendant and
N.S.N. employed plaintiff Rank Industries, Inc. The agreement provided
that plaintiffs would give defendant information which defendant agreed
not to disclose to other parties. Plaintiffs allege that defendant converted
proprietary information of the plaintiffs and that defendant violated the
agreements it had entered with plaintiffs. Plaintiffs sought damages, an
injunction, and a declaration that they own certain proprietary information
held by defendant.
The court of chancery, per Vice-Chancellor Chandler, held that the
court did not have jurisdiction to decide the case because an adequate and
full remedy was available in a court of law. The court considered the
substance of plaintiffs' claims in order to determine whether adequate
relief was available at law. Because the court found that it was without
jurisdiction to hear the case, the court dismissed plaintiffs' complaint.
1. Equity

=

43

A court of chancery does not have jurisdiction to determine any
matter wherein sufficient remedy may be had by common law, or statute,
before any other jurisdiction of this state. DEL. CODE ANN. tit. 10, § 342
(1974 & Supp. 1993).
2. Courts
Equity

=
:

32, 35
129

Equitable jurisdiction is determined, from the face of the complaint,
accepting all material allegations as true. However, the court must not
only analyze the face of the plaintiff's complaint but the substance behind
plaintiff's allegations to determine whether equity jurisdiction exists.

3. Equity

C:

43, 45

Where relief sought by a plaintiff can be adequately and fully
provided by a court of law the chancery court does not have jurisdiction.
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43, 45

Monetary relief will adequately and fully remedy the harm suffered
by the plaintiffs as a result of defendant's conversion of plaintiffs'
information.
5. Equity

Cr--

43

A court of law can provide declaratory relief when plaintiff seeks a
declaration that it is the sole owner of certain possessory and proprietary
information. DEL. CODE ANN. tit. 10, § 6501 (1974 & Supp. 1993).
C

6. Injunction

11, 12

For the court of chancery to issue an injunction, plaintiff must show
that repetition of the acts complained of is probable.
7. Injunction

11, 12, 14

0

Conclusory allegations of ongoing misappropriation do not
automatically warrant injunctive relief. Injunctive relief is available only
when specific allegations in the complaint evidence a likelihood that the
complained of acts will continue and that the harm occasioned thereby
will be irreparable in nature.
8. Equity

O

43

Although the Delaware Trade Secret Act provides for injunctive
relief, simply pleading an action under the DTSA does not automatically
confer jurisdiction upon the court of chancery because an opportunity for
injunctive relief exists. Rather, to properly invoke the jurisdiction of the
court of chancery, a plaintiff must demonstrate that no adequate remedy
at law is available.
9. Equity

O

43

There is no basis for injunctive relief for a claim of unjust enrichment
when a court of law can adequately and fully provide the money damages
and declaratory judgment sought by plaintiff.

