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C

43

There is no basis for injunctive relief for breach of contract claims
when money damages and a judicial declaration from a court of lav will
confer upon plaintiff the same relief as can be conferred by the court of
chancery.
11. Fraud

t

7

A fiduciary relationship exists when one party maintains a degree of
superiority over the other.
12. Equity

(

21

When the parties execute two ann's-length contracts whereby each
party was obligated to equal degrees and no party was placed in a
position of superiority over the other parties, as well as the fact that the
parties did not agree to share losses, a fiduciary relationship does not
exist between the parties. As a result the equitable relief sought by
plaintiff based on defendant's breach of fiduciary duty is not viable.
13. Equity

C=

265

A motion for leave to amend a complaint shall be granted liberally
when justice so requires. Leave to amend should not be granted when
there is evidence of bad faith, undue delay, dilatory motive, undue
prejudice or futility of amendment. DEL. CH. CT. R. 15a.
14. Equity
Injunction

r

43
C

26(4)

Plaintiff's amended complaint fails to allege facts to support
injunctive relief where plaintiff fails to allege that money damages are
incalculable and where plaintiff did not clearly show a real threat of the
necessity of multiple suits at law.
R. Karl Hill, Esquire, of Cooch and Taylor, Wilmington, Delaware;
Richard H. Wender, Esquire, of Yerushalmi, Shiboleth, Yisraeli &
Roberts, New York, New York, of counsel, for plaintiffs.
Richard Allen Paul, Esquire, and Catherine Hagerty Thompson, Esquire,
of E.I. DuPont de Nemours and Company, Wilmington, Delaware; and
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John P. Reiner, Esquire, and Mark S. Sullivan, Esquire, of Townley &
Updike, New York, New York, of counsel, for defendant.
CHANDLER,

Vice-Chancellor

Before me is defendant E.I. DuPont de Nemours and Company's
("DuPont") motion to dismiss plaintiffs N.S.N. International Industries',
N.V. ("NSN") and Rank Enterprises', Inc. ("Rank" and collectively
"plaintiffs") suit against it for failure to state a claim and for lack of
subject matter jurisdiction. Plaintiffs' action in this Court stems from two
prior lawsuits, NSN Int'l Indus. N. V v. E.1. du Pont de Nemours & Co.,
Inc., 143 F.R.D. 30 (S.D.N.Y. 1992), and Rank Enterprises,Inc. v. E.L
du Pont de Nemours & Company, Inc., No. 0488589, filed in the
Supreme Court of New York. Both cases were dismissed on procedural
grounds. The Southern District of New York dismissed NSN's claim
because diversity jurisdiction was destroyed by the joinder of Rank,
whom the Court found to be an indispensable party. The New York
Supreme Court dismissed Rank's prior suit on forum non conveniens
grounds. Subsequently, plaintiffs filed an action in this Court, asserting
claims of conversion, unjust enrichment, breach of contract, fraud, and
breach of fiduciary duty.
After answering plaintiffs' complaint, DuPont moved to dismiss their
cause of action against it. DuPont asserts that plaintiffs' cause of action
has been preempted by 6 Del. C. § 2001 et seq., the Delaware Trade
Secret Act (the "DTSA"); and DuPont contends that this Court lacks
jurisdiction because an adequate remedy at law exists for plaintiffs'
causes of action against it. This is my decision on DuPont's motion.
I.
Accepting all of plaintiffs' allegations as found in their complaint as
true, the facts of this case are as follows. In the mid-eighties, DuPont,
in an effort to become involved in the development, design,
manufacturing, and marketing of advanced armor systems, met with NSN,
an expert in the field of armor technology. NSN possessed state-of-theart information concerning the design, development, and manufacture of
advanced armor systems. DuPont wished to acquire expertise from an
already established armor technology specialist such as NSN, rather than
develop its own.
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A. The NSN Agreement
Unwilling to sell its information, NSN and DuPont negotiated an
agreement (the 'NSN Agreement") whereby they agreed to work together
to develop and market NSN's armor technology. Pursuant to the terms
of the NSN Agreement, NSN and DuPont employed Rank. Under the
terms of the NSN Agreement, DuPont paid NSN a monthly retainer and
NSN was obligated to remunerate Rank. NSN and DuPont agreed that
the NSN Agreement would expire upon the execution of a more extensive
joint venture agreement between the parties.
The NSN Agreement provided that both NSN and Rank would
provide DuPont with certain proprietary and possessory information.
DuPont, in turn, agreed not to disclose this information to third parties or
use the information outside of the scope of the NSN Agreement. The
NSN Agreement further provided that DuPont would not have an
ownership interest in the information provided to it by NSN or Rank.
Pursuant to the terms of the NSN Agreement, NSN and Rank began
to develop armor systems for three military vehicles: (i) the U.S. Army
Bradley Fighting Vehicle System (the "Bradley"); (ii) the U.S. Marine
Amphibious Assault Vehicle (the "AAV"); and (iii) the U.S. Navy LAV25 (the "LAV-25"). The parties anticipated that the United States
government would be awarding substantial contracts for the construction
of advanced armor systems for these vehicles in the near future.
B. The Rank Agreement
In 1988, DuPont entered into an agreement directly with Rank
concerning the development of an advanced armor system for the AAV
(the "Rank Agreement"). The Rank Agreement provided that DuPont
would submit the advanced armor system developed by NSN and Rank
to the United States government for its consideration. In addition,
DuPont retained Rank to work on other armor systems in consideration
of which Rank would receive just over $2 million.
C. Development of the Armor Systems
Although NSN and Rank had developed and received approval from
the United States government for an advanced armor system for the

'Rank had expertise in engineering and manufacturing advanced armor systems.
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LAV-25 in 1987, the government discontinued the LAV-25 armor
program shortly thereafter.
Advanced armor systems for the AAV, however, were still being
considered by the government. The government entertained bids for a
contract to build prototype armor systems for the AAV and indicated that
it would award up to three contracts for its construction.
DuPont submitted a bid based on the armor system developed,
designed, and engineered by NSN and Rank. Apparently a dispute arose
between the parties concerning this bid. NSN and Rank wanted DuPont
to submit a range of bids for the contract, reflecting both the high and
low costs for its completion. DuPont refused and submitted a bid that
reflected only the high price range. NSN and Rank agreed to this
submission only after being falsely informed by DuPont that the
government was not interested in receiving bids consisting of components
employed in the low range proposal.
The United States government rejected DuPont's bid for the AAV
and instead accepted a proposal similar to the low end range proposal
suggested by NSN and Rank. Upon the government's rejection of the
DuPont bid, NSN and Rank requested that DuPont file protest with the
United States government; DuPont refused to do so.
An advanced armor system for the Bradley was tested by DuPont and
the United States government throughout 1987 and 1988. In early 1989,
however, DuPont unilaterally terminated both the NSN Agreement and
the Rank Agreement. In a letter to NSN and Rank explaining its
withdrawal from the NSN and Rank Agreements, DuPont stated that it
was no longer pursuing the contract for the Bradley.
Nonetheless, DuPont continued to work on a proposal for an
advanced armor system for the Bradley. In 1990, DuPont submitted a
proposal to the United States government which was a slightly modified
version of the armor system for the Bradley, designed and engineered by
NSN and Rank. The United States government rejected DuPont's
proposal in June 1990.
Thereafter, NSN and Rank filed separate suits in New York tribunals.
See NSN Int'I Indus. N.V v. E.L du Pont de Nemours & Co., Inc., 143
F.R.D. 30 (S.D.N.Y. 1992); Rank Enterprises,Inc. v. E.l du Pont de
Nemours & Co., No. 0488589 (N.Y. Sup. Ct. June 22, 1989). These
suits were dismissed on procedural grounds. NSN and Rank then filed
a complaint in this Court.
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IL
DuPont contends that plaintiffs' complaint should be dismissed for
failure to state a claim and for lack of subject matter jurisdiction.
DuPont asserts that plaintiffs' causes of action are based on
misappropriation and as such are statutorily preempted by the DTSA. In
addition, DuPont contends that an adequate remedy at law exists for
plaintiffs' allegations against it. DuPont alleges that the essence of relief
sought by plaintiffs is money damages and that plaintiffs' claims for
equitable relief are not viable. Consequently, DuPont argues, this Court,
as a court of equity, does not have subject matter jurisdiction over
plaintiffs' complaint.
Plaintiffs on the other hand argue that the causes of action in their
complaint are not preempted by the DTSA. Plaintiffs allege their cause
of action states claims other than misappropriation. Moreover, they assert
that the DTSA does not mandate dismissal of all causes of action
regarding misappropriation of trade secrets. Instead, they maintain that
the DTSA displaces only those causes of action that conflict with it.
Plaintiffs argue that their causes of action are entirely consistent with the
DTSA, and as such, are not preempted by the DTSA and adequately state
a claim upon which relief can be granted. In addition, plaintiffs assert
that their claims for equitable relief are appropriate and that, nonetheless,
they should be permitted leave to amend their complaint to strengthen
their bases of equitable jurisdiction.
ll.
[1-2] As an initial matter, I must determine whether plaintiffs have
properly invoked the equity jurisdiction of this Court. This Court does
not have jurisdiction "to determine any matter wherein sufficient remedy
may be had by common law, or statute, before any other court or
jurisdiction of this State." 10 Del. C. § 342. Equitable jurisdiction is
determined from the face of the complaint, accepting all material
allegations as true. However, this Court must go beyond the "facade of
prayers" to determine whether equitable grounds for relief truly exist or
whether "the plaintiff has prayed for some type of traditional equitable
relief as a kind of formulaic 'open sesame' to the Court of Chancery."
IBM Corp. v. Comdisco, Inc., Del. Ch., 602 A.2d 74, 78 (1991). Thus,
in determining whether this Court has jurisdiction over plaintiffs' claims,
I must not only analyze the face of plaintiffs' complaint but the substance
behind plaintiffs' allegations to determine whether equity jurisdiction
exists.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 20

[3] Going behind the facade of prayers in plaintiffs' complaint, it is
apparent that this Court does not have subject matter jurisdiction over
plaintiffs' claims. What plaintiffs seek in Counts I-VI of their complaint
is money damages and a declaration that the proprietary information
given to DuPont by NSN and Rank is, in fact, owned by NSN and Rank.
Both of these remedies are available in a court of law. Where relief
sought by a plaintiff can be adequately and fully provided by a court of
law, this Court does not have jurisdiction.
A. Count I
Count I of plaintiffs' complaint alleges that DuPont converted certain
of NSN's and Rank's proprietary information and that plaintiffs have
suffered damages as a result of this alleged conversion. Plaintiffs also
seek an injunction because "NSN and Rank are being and will be
irreparably harmed if DuPont is permitted to continue to appropriate and
convert NSN's and Rank's possessory and proprietary information."
Complaint of N.S.N. International Industries, N.V. and Rank Enterprises,
Inc. (the "Complaint") 45. Finally, plaintiffs seek a declaration that
they are the sole owners of certain possessory and proprietary information
held by DuPont. Notwithstanding plaintiffs' prayer for equitable relief,
it is clear that plaintiffs' complaint can be adequately and fully remedied
at law.
[4-5] First, monetary relief will adequately and fully remedy any harm
suffered by the plaintiffs as a result of DuPont's alleged conversion of
plaintiffs' information. See IBM Corp.v. Comdisco, Inc., 602 A.2d at 78
(a legal remedy exists for conversion) (citing D. Dobbs, Handbookon the
Law of Remedies § 5.14 (1973)). Second, a court of law can provide the
declaratory relief plaintiffs seek. 10 Del. C. § 6501. Third, plaintiffs'
action can be fully and adequately remedied without an injunction.
If a court of law finds plaintiffs' allegations to have merit, it will
declare NSN and Rank to be the sole owners of certain proprietary
information held by DuPont. In that event, DuPont will be bound by the
law court's adverse judgment on liability and will be prohibited from
using any of this information as its own. If, notwithstanding this judicial
declaration, DuPont chooses to use NSN's and Rank's proprietary
information for its own benefit, it would be vulnerable to a claim for
punitive damages based on its intentional tort.
This remedy will provide adequate and full relief at law for plaintiffs'
complaint. A judicial declaration as to ownership not only will provide
the relief requested by plaintiff, but will also act as a powerful deterrent.
This in terrorem effect of punitive damages will destroy any profit
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motive DuPont might have to continue to appropriate or use any
proprietary information of NSN's and Rank's it currently possesses.
If, notwithstanding an adverse legal judgment as to ownership and the
threat of punitive damages, DuPont continues to misappropriate NSN's
and Rank's proprietary information, then plaintiffs will, at that point,
most likely be able to convince a court of equity that the extraordinary
relief of an injunction is necessary to provide an adequate and full
remedy. See ChateauApartments Co. v. City of Wilmington, Del. Supr.,
391 A.2d 205 (1978). Plaintiffs would be assisted in such an effort by
the preclusive effect of collateral estoppel as to legal and factual issues
determined by the adverse legal judgment.
[6] Moreover, plaintiffs' complaint does not allege sufficient facts to
warrant the granting of an injunction. For this Court to issue an
injunction, plaintiffs must show that repetition of the acts complained of
is probable. See IBM Corp. v. Comdisco, Inc., Del. Ch., 602 A.2d 74,
82 (1991) (equitable jurisdiction did not exist where plaintiff sought an
injunction and the "real threat" of the need for a multiplicity of lawsuits
was not apparent from the pleadings). They have failed to do so.
Plaintiffs argue that they have expressly alleged that misappropriation
by DuPont is ongoing and threatened. They contend that their allegations
are supported by the fact that DuPont continues to possess NSN's and
Rank's proprietary information and that DuPont is involved in projects
with other armor manufacturers.
[7] However, conclusory allegations of ongoing misappropriation do not
automatically warrant injunctive relief. Moreover, "[e]quity will not
prohibit the doing of acts already done and will not issue an injunction
merely to allay fears or apprehensions absent some showing that the
wrongs complained of are likely to be continued unless restrained."
Meyer Ventures, Inc. v. Barnak,Del. Ch., No. 11,502, Allen, C. (Nov. 2,
1990), mem. op. at 15. Rather, injunctive relief is available only when
specific allegations in the complaint evidence a likelihood that the
complained of acts will continue and that the harm occasioned thereby
will be irreparable in nature.
Plaintiffs' allegations focus on an alleged misappropriation by DuPont
that occurred three years ago. Nothing in the complaint supports an
inference that DuPont improperly used NSN's and Rank's information
after it submitted its proposal for the Bradley. In addition, the complaint
does not allege any facts that support the contention that DuPont is
continuing to misappropriate this information. Plaintiffs' failure to allege
that DuPont intends to continue to misappropriate NSN's and Rank's
proprietary information renders injunctive relief inappropriate.
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[8] Plaintiffs argue further that because the DTSA expressly provides for
injunctive relief, jurisdiction is conferred upon this Court. However,
Chancellor Allen has previously explained that although the DTSA
provides for injunctive relief, it does not expand the jurisdiction of the
Court of Chancery. MAI Basic Four,Inc. v. GenericBusiness Solutions,
Inc., Del. Ch., No. 9908, Allen, C. (Jan. 16, 1990), mem. op. at 3. That
is, a plaintiff bringing a cause of action under the DTSA is not
automatically entitled to injunctive relief; rather, that plaintiff still must
make the showing necessary to get an injunction. Thus, simply pleading
an action under the DTSA does not automatically confer jurisdiction upon
the Court of Chancery because an opportunity for injunctive relief exists.
Rather, to properly invoke the jurisdiction of the Court of Chancery, a
plaintiff must demonstrate that no adequate remedy at law is available.
As illustrated above, plaintiffs have failed to do so.
B. Count II
Count II of plaintiffs' complaint is an unjust enrichment claim.
Plaintiffs allege that DuPont has been unjustly enriched by its use of
NSN's and Rank's proprietary information. In this count, plaintiffs' seek
actual damages resulting from DuPont's alleged impropriety, a declaration
that DuPont has no ownership interest in any of plaintiffs' proprietary
information and an injunction barring DuPont from using any of the
proprietary information it allegedly received from plaintiffs.
[9] A court of law can adequately and fully provide the money damages
and declaratory judgment sought by plaintiffs in this count. The
complaint does not allege that DuPont would ignore a judgment that it
has no rights in the proprietary information or that it would continue to
use the information despite an adverse judgment on liability. Thus, for
the reasons described in section A, this count neither provides a basis for,
nor supports injunctive relief.
C. Counts III-V
Counts III, IV and V are essentially breach of contract claims. In
Count III, plaintiffs allege that DuPont disclosed NSN's and Rank's
proprietary information to third parties. As alleged by plaintiffs, the NSN
and Rank Agreements expressly prohibited DuPont's disclosure of NSN's
and Rank's proprietary information to third parties.
In Count IV,
plaintiffs allege that DuPont acted fraudulently and in bad faith by failing
to execute a formal joint venture agreement and in its dealings with the
government. Count IV additionally alleges that DuPont deprived Rank
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and NSN of certain benefits conferred upon it in the NSN Agreement.
Finally, Count V alleges that DuPont breached the Rank Agreement by
failing to use its best efforts and good faith in seeking a contract with the
United States government. Plaintiffs seek relief for these counts in the
form of an injunction, a constructive trust on the monies wrongfully
obtained by DuPont as a result of its breach, and actual damages.
[10]
Notwithstanding that plaintiffs have characterized part of the
relief sought in these counts as equitable, it is clear that plaintiffs are
essentially seeking money damages and that an adequate remedy can be
obtained at law. If DuPont is found to have breached either or both the
NSN and Rank Agreements, as alleged in Counts I, IV and V, contract
damages are available at law. Moreover, for the same reasons as stated
above, the extraordinary remedy of an injunction is simply not implicated
here. Money damages and a judicial declaration from a court of law will
confer upon plaintiffs the same relief as can be conferred by this Court.
The equitable relief plaintiffs seek is collateral and may be obtained in an
independent action, if DuPont refuses to abide by an adverse judgment
entered by a court of law. See HouseholdInt'l Inc. v. EIjer Indus., Del.
Ch., No. 222, 1993, Allen, C. (Mar. 18, 1994) (Report and
Recommendation to the Supreme Court under Rule 19). Because there
are no facts alleged that support the contention that DuPont intends to
continue to misappropriate and use NSN's and Rank's alleged proprietary
information or intends to violate an adverse judicial declaration as to
ownership, an injunction is not appropriate.
D. Count VI
Plaintiffs' Count VI alleges that DuPont breached a fiduciary duty it
owed plaintiffs as a result of the "relationship of trust and confidence"
that arose between the parties "from their coming together for the purpose
of forming a mutually beneficial commercial and business venture."
Complaint
80-81. Again, plaintiffs seek, under this count, actual
damages, a constructive trust consisting of any monies obtained by
DuPont as a result of its wrongful actions, ajudicial declaration that NSN
and Rank are the sole owners of any proprietary information DuPont
received from NSN and Rank and an injunction barring DuPont from the
continued use of NSN's and Rank's possessory and proprietary
information.
Whether equitable jurisdiction is properly invoked based on this claim
depends on whether a fiduciary relationship existed between plaintiffs and
DuPont. Plaintiffs argue that a fiduciary relationship existed between the
parties because they formed a joint venture. DuPont, on the other hand,
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asserts that the contracts entered into between DuPont and NSN and Rank
were arm's-length transactions.
[11]
In Delaware, the nature of a fiduciary relationship has been
described as follows:
A fiduciary relationship is a situation where one person reposes
special trust in and reliance on the judgment of another or where
a special duty exists on the part of one person to protect the
interests of another. The relationship connotes a dependence. A
fiduciary relation implies a condition of superiority of one of the
parties over the other.
Cheese Shop Int'l, Inc. v. Steele, Del. Ch., 303 A.2d 689, 690 (1973)
(citations omitted). A fiduciary relationship exists, for example, when
one party maintains a degree of superiority over the other.
The relationship between DuPont and NSN and Rank existed and
exists solely because of the NSN and Rank Agreements. The substance
of those agreements provides that DuPont will pay NSN and Rank in
exchange for NSN and Rank demonstrating to DuPont the viability of
certain advanced armor systems. The NSN Agreement also provides that
NSN and DuPont shall "cooperate for the purpose of demonstrating the
[armor systems] to the relevant agencies of the United States Armed
Forces." NSN Agreement 3.2.
The agreements evidence a bargained-for exchange between the
parties pursuant to which each party received some benefit. They do not
evidence or imply a condition of superiority of one of the parties over the
other. Rather, NSN and Rank were obligated to develop certain
technologies for DuPont, DuPont was obligated to remunerate NSN and
Rank for this development, and NSN, Rank and DuPont were obligated
to cooperate, together, to submit proposals to the United States
government.
This equality of power between the parties is documented further in
plaintiffs' complaint. In establishing a case for fraud against DuPont,
plaintiffs allege, "NSN and Rank ultimately agreed to the submission...
of the high range proposal [based on DuPont's misrepresentations]."
Complaint 33. The fact that DuPont needed NSN's and Rank's
approval to submit a bid to the government supports a finding that the
relationship between the parties was equal and arm's length.
Moreover, the agreements expressly protect the parties and provide
for relief in the event one of the parties fails to act in good faith. For
example, the NSN agreement provides: "[a] 'material' breach shall mean
the use by N.S.N. of less than its best efforts in performing its
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obligations." NSN Agreement 6. Language that protects each party's
interest in the event of an act of bad faith further evidences an arm'slength relationship between the parties.
Finally, the parties are not, as plaintiffs contend, subject to fiduciary
duties because the NSN and Rank Agreements constituted ajoint venture
between the parties. The NSN Agreement expressly provides that in the
future, the parties "shall enter into a joint venture." NSN Agreement
T 5(i). Such a statement supports, if not necessitates, a finding that the
NSN Agreement did not itself create a joint venture. If the NSN
Agreement itself, created ajoint venture between the parties, it would be
superfluous and unnecessary to expressly agree to form ajoint venture at
a later date.
Moreover, the NSN and Rank Agreements do not contemplate sharing
of losses. Several courts in Delaware have opined, without deciding, that
sharing of losses is necessary under Delaware law to implicate fiduciary
duties in a 'joint venture" relationship. See J Leo Johnson, Inc. v.
Carmer, Del. Supr., 156 A.2d 499, 503 (1959) ("assuming that the
sharing of losses is essential to a joint adventure... [i]n our opinion the
relationship of joint adventurers existed between them"); locono v. Air
Products,Del. Super., No. 82C-JN-1 17, Bifferato, J. (July 24, 1985) ("[i]t
appears to this Court that the sharing of losses is essential to the existence
of a joint venture in Delaware ").
[12]
Based on the fact that the parties executed two ann's-length
contracts whereby each party was obligated to equal degrees and no party
was placed in a position of superiority over the other parties, as well as
the fact that the parties did not agree to share losses, a fiduciary
relationship does not exist between the parties under Delaware law. As
a result, the equitable relief sought by plaintiffs based on DuPont's breach
of a fiduciary duty owed to plaintiffs is not viable. Plaintiffs continue,
however, to have a cause of action against DuPont for breach of contract,
for which an adequate remedy at law exists.
The gravamen of plaintiffs' complaint is that DuPont misappropriated
certain proprietary information from NSN and Rank in contravention of
the NSN and Rank Agreements. Despite the fact that plaintiffs have
couched the relief they seek in equitable terms, NSN and Rank are
essentially seeking monetary damages and a judicial declaration that
certain information currently in the possession of DuPont is owned
exclusively by plaintiffs. Both of these remedies can be obtained in a
court of law. Because an adequate remedy at law exists for the relief
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plaintiff is seeking, this Court does not have jurisdiction.2 10 Del. C.
§ 342.
IV.
[13]
Plaintiffs' final argument is that they should be permitted leave
to amend their complaint to plead more adequately equitable jurisdiction.
Chancery Court rules provide that a motion for leave to amend a
complaint shall be granted liberally when justice so requires. Ch. Ct. R.
15(a). Leave to amend should not be granted where there is evidence of
bad faith, undue delay, dilatory motive, undue prejudice, or futility of
amendment. Forman v. Davis, 371 U.S. 178, 182 (1962).
DuPont does not object to plaintiffs' amendment to consolidate their
common law claims into one for misappropriation of a trade secret under
the DTSA. However, it does object to certain additional allegations
plaintiffs have included in their amendment concerning information
DuPont claims is unavailable due to assertion of the state's secret
privilege.
At this stage of the proceedings, I think it inappropriate to determine
whether certain facts alleged by plaintiffs are unavailable due to
invocation of the state's secret privilege by the United States government.
DuPont addressed this issue only briefly, and plaintiffs had minimal
opportunity to respond to DuPont's contentions. If these facts are indeed
found to be unavailable due to assertion of a privilege, they can be
stricken at a later date. There being no further assertion by DuPont of
prejudice or undue delay resulting from plaintiffs' proposed amendments,
justice requires that I grant plaintiffs leave to amend their complaint.
V.
Plaintiffs' amended complaint, however, fails to adequately invoke
the equitable jurisdiction of this Court. Based on the analysis in section
III, plaintiffs only viable argument for equitable jurisdiction is their
request for an injunction. Plaintiffs, however, have failed to allege facts
in their amended complaint that would support this Court's grant of an
injunction.
Plaintiffs' proposed amended complaint alleges, upon information and
belief, that DuPont is using NSN's and Rank's proprietary information
2

Based on this Court's finding that it lacks jurisdiction to adjudicate plaintiffs' claims, it
would be inappropriate for me to determine whether plaintiffs' claims are statutorily preempted
by the DTSA.
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"in furtherance of its activities" with a joint venture involving Lanxide
Armor Products. In addition, plaintiffs contend that "DuPont continues
to actively seek to involve itself with and to participate in projects
involving the development of armor systems in which it is using or
intends to use the plaintiffs' information." Amended Complaint of
N.S.N. International Industries, N.V. and Rank Enterprises, Inc. 47-48.
As previously stated, conclusory allegations of ongoing
misappropriation do not provide a basis for an award of injunctive relief.
Rather, plaintiffs must allege facts that support a likelihood that DuPont
will continue to improperly use NSN's and Rank's proprietary
information. Paragraph 47 of plaintiffs' amended complaint (referring to
the Lanxide Armor Products joint venture) arguably provides inferential
support for an allegation that DuPont is likely to continue to use
plaintiffs' information improperly. However, plaintiffs have failed to
adequately allege other facts that would support injunctive relief and,
therefore, support this Court's jurisdiction.
[14]
Plaintiffs also have failed to allege that money damages for
DuPont's breach are incalculable. As such, complete legal relief in the
form of money damages is available for the misappropriation and related
activity alleged by plaintiffs in the amended complaint. More
importantly, plaintiffs have not clearly shown a real threat of the
necessity of multiple suits at law. See, e.g., IBAf Corp. v. Comdisco,
Inc., 602 A.2d at 81-82. It is not apparent from the allegations in
plaintiffs' amended complaint that DuPont intends to continue to
improperly use plaintiffs' information, should a court of law declare that
DuPont has no ownership interest in that information. Indeed, such a
declaration would deprive DuPont of any profit motive it might have in
continuing to misappropriate NSN's and Rank's proprietary information.
As a result, a court of law's declaration that NSN and Rank are the
sole owners of the allegedly proprietary information held by DuPont will
provide adequate and full relief for plaintiffs' amended complaint. It not
only will provide the relief requested by plaintiff, but will also act as a
powerful deterrent because DuPont's violation of a judicial declaration
could result in punitive damages. DuPont will be bound by the court's
judgment and will be prohibited from using any of this information as its
own. Under the facts alleged in plaintiffs' amended complaint, NSN and
Rank have an adequate remedy at law, thus depriving this Court of
jurisdiction.
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VI.
Our law expressly provides that the Court of Chancery shall not have
jurisdiction to decide a case where an adequate remedy is available by
common law of statute before another court. 10 Del. C. § 342. This
Court is required to look to the substance of the relief requested by
plaintiffs to determine whether adequate relief can be obtained at law.
Plaintiffs, in their suit against DuPont, are essentially seeking two
things: compensatory relief for DuPont's breach of the NSN and Rank
Agreements and ajudicial declaration that certain proprietary information
held by DuPont is owned exclusively by plaintiffs. This relief can be
adequately and fully provided by a court of law. As a result, this Court
does not have jurisdiction to hear plaintiffs' claims. Plaintiffs' complaint
shall be dismissed unless within twenty days the matter is transferred to
the Superior Court. 10 Del. C. § 1902.
IT IS SO ORDERED.

STEPHANIS v. YIANNATSIS
No. 1508
Court of Chancery of the State of Delaware, Sussex
May 9, 1994
Plaintiff, a minority shareholder of defendant corporation, had
previously filed suit individually and derivatively asserting that
defendants, two of the corporation's directors and majority stockholders,
had breached their duty of loyalty by purchasing the stock of a deceased
shareholder, in an attempt to place control of the corporation in the hands
of immediate family members. The court of chancery, per ViceChancellor Chandler, held that defendant, Stella Yiannatsis, had violated
the duty of loyalty she owed to the corporation and usurped a corporate
opportunity by acquiring stock upon which the corporation held a right
of first refusal, and which, the corporation was financially capable of
purchasing at that time. The court also imposed at that time a
constructive trust on defendant, Stella Yiannatsis', stock, in favor of the
corporation. Subsequently, the parties were unable to agree on how much

1995]

UNREPORTED CASES

the Sunview Corporation must pay to repurchase the shares held in
constructive trust by defendant, Stella Yiannatsis. After oral arguments,
plaintiff also moved for appointment of a custodian pursuant to section
226. DEL. CODE ANN. tit. 8, § 226 (1991).
The court of chancery, per Vice-Chancellor Chandler, held that
defendant Stella Yiannatsis' actions did not rise to a level of
egregiousness under which she would be precluded from being
reimbursed for interest expenses incurred as a result of her purchase of
the corporation's stock. Accordingly, the court determined that defendant
should receive, as compensation for her tendering to the corporation the
shares held in constructive trust, an amount equal to the original
consideration the defendant had paid for the shares, as well as interest
expenses incurred by defendant as a direct result of her stock purchase.
The court further held that in regard to legal fees incurred by the
corporation resulting from representing defendant Yiannatsis individually,
indemnification of the individual defendant is not permitted under the
circumstances of this case.
1. Trusts

C

91, 95, 102

Under Delaware law, a constructive trust is imposed for the benefits
of an aggrieved party, when a wrongdoing party acts fraudulently or
unconscionably toward the aggrieved party.
2. Trusts

C=.

91, 95

When a constructive trust is imposed by the court, the effect of the
trust relates back to the date of the wrongful act.
3. Interest
Trusts

cm
Cm

1
309,310,311

It is within the discretion of the court to allow interest on a trustee's
advancement on his or her own funds to the trustee's estate.
4. Interest
(t
1
Trusts
L
236,309,310,311
Corporations
!
314, 315
In the event that the court imposes a constructive trust upon an
individual corporate officer, director, or shareholder, for the benefit of an
aggrieved corporation, as a result of a corporate opportunity being
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wrongfully taken from the corporation by such individual, the court must
look to the level of egregiousness exhibited by the individual's actions in
order to determine whether or not interest expenses incurred by the
individual in the course of consummating the wrongful act should be
reimbursed to the individual.
2
1
5. Interest
236,310,311
Trusts
=
314, 315
m
-Corporations
In the event that the court imposes a constructive trust upon an
individual corporate officer, director, or shareholder, for the benefit of an
aggrieved corporation as a result of a corporate opportunity being
wrongfully taken from the corporation. by such individual, and the court
also determines that the level of egregiousness exhibited by the individual
does not preclude the individual from being reimbursed by the
corporation for interest expenses incurred by the individual in the course
of consummating the wrongful act, the court will nevertheless only award
interest relating to the original term financed and not any subsequent
refinances by the individual.
6.

Trusts
Interest

Cee

126, 183, 215, 233
I

In the event that corporate stock is held in constructive trust by an
individual, any additional benefits flowing directly from and incident to
such ownership of stock is deemed to be received by the individual
merely as trustee for the corporation, and such benefits must be accounted
for to the corporation with interest.
7.

C

Corporations

307, 310

Payments by a corporation of large bonuses to insiders, in an amount
and kind out of the course of regular and recurring business transactions,
during a time in which ownership of the corporation is in serious
question, raises a fair inference of bad faith.
8. Trusts

-

233

A trustee must account for monies wrongfully paid.
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9. Corporations

0

202, 203, 214

Under Delaware law, in a derivative suit, a corporation may
indemnify an officer, director, or employee of the corporation for costs
incurred in relation to that person's defense in an action, if he or she
acted in good faith and in a manner not reasonably believed to be
opposed to the best interests of the corporation. However, no
indemnification is permitted if the officer, director, or employee is
adjudged liable unless the court determines that, in light of all the
circumstances of the case, the party is fairly and reasonably entitled to
indemnity. DEL. CODE ANN. tit. 8, § 145(b) (1991).
10. Trusts
Equity

Cm:
=

91, 102
59

In the event that the court imposes a constructive trust upon an
individual corporate officer, director, or shareholder, for the benefit of an
aggrieved corporation, as a result of a corporate opportunity being
wrongfully taken from the corporation by such individual, and the
individual financed her acquisition of the corporate opportunity, the
corporation will also be given an opportunity to finance the
reimbursement of the individual trustee, upon transfer of the corporate
opportunity to the beneficiary corporation.
11. Corporations

0=Z

203

Appointment of a custodian for a corporation pursuant to section 226
is within the court's discretion. DEL. CODE ANN. tit. 8, § 226 (1991).
12. Corporations

0

203

When considering the question of whether or not to appoint a
custodian for a corporation upon request of a shareholder and pursuant
to section 226, the court should consider the best interests of the
shareholders, the existence of a true and material deadlock between the
shareholders, and the equitable implications resulting from the timing of
the request and the prior actions of the parties. DEL. CODE ANN. tit. 8,
§ 226 (1991).
Collins J. Seitz, Jr., Esquire, and Arthur G. Connolly, III, Esquire, of
Connolly, Bove, Lodge & Hutz, Wilmington, Delaware, for plaintiff.
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Edward M. McNally, Esquire, and Kent A. Jordan, Esquire, of Morris,
James, Hitchens & Williams, Wilmington, Delaware for defendants.
CHANDLER, Vice-Chancellor

This is the latest chapter in this modem day Greek tragedy. Plaintiff,
John Stephanis ("Stephanis"), challenges how much defendant Stella
Yiannatsis ("Stella") is entitled to receive upon nominal defendant
Sunview Corporation's ("Sunview's") repurchase of certain shares Stella
holds in constructive trust for it. On October 4, 1993, I determined that
Stella usurped a corporate opportunity by purchasing 100 shares of
Sunview's stock from a prior Sunview shareholder's estate. See
Stephanis v. Yiannatsis, Del. Ch., C.A. No. 1508, Chandler, V.C. (Oct.
4, 1993). As such, I imposed a constructive trust, in favor of Sunview,
on the Sunview stock Stella currently holds. Subsequently, the parties
were unable to agree on how much Sunview must pay to repurchase the
shares held in constructive trust by Stella. After oral argument on the
repurchase price issue, Stephanis then moved for the appointment of a
custodian pursuant to 8 Del. C. § 226. This is my decision on these
issues.
I. THE REPURCHASE PRICE
Stella purchased the shares in 1985 from the estate of Costas Stephan
for $205,000. One hundred fifty thousand dollars was due upon the
settlement date and the remaining $55,000 was to be paid to the estate
over a five year period at a 12% rate of interest. In order to finance the
purchase, Stella mortgaged her home and borrowed $150,000 from
Wilmington Trust. Since 1985, Stella has refinanced the $55,000 debt to
the estate twice.
Stella contends that the purchase price Sunview pays for her shares
must include the interest she incurred to purchase the shares. She argues
that she purchased the shares in good faith and, therefore, should not be
punished by having to "swallow" interest payments she has already made.
In any event, Stella argues, the corporation also would have incurred
interest charges had it been given and taken the opportunity to purchase
the shares, because it did not have the funds to finance an outright
purchase of the shares.
Stephanis, on the other hand, contends that Sunview should not be
required to reimburse Stella for the interest she incurred as a result of her
wrongful purchase of the Sunview stock. Moreover, Stephanis asserts
that the following additional amounts should be deducted from the

1995]

UNREPORTED CASES

purchase price of the stock: (i) certain bonuses Stella received by virtue
of being a shareholder in Sunview, plus interest; (ii) a "bonus" in the
amount of $40,000 paid by Sunview to defendant Demos Yiannatsis
("Demos") during the course of this litigation; and (iii) $73,519.96 in
legal fees incurred by Sunview to defend Stella in this litigation.
[1-3] Under Delaware law, a constructive trust is imposed for the
benefit of an aggrieved party, when a wrongdoing party acts fraudulently
or unconscionably toward the aggrieved. McMahon v. New Castle
Assocs., Del. Ch., 532 A.2d 601, 608 (1987). When a constructive trust
is imposed, the effect of the trust relates back to the date of the wrongful
act. Hogg v. Walker, Del. Supr., 622 A.2d 648, 654 (1993). Although
not cited by either party, Sannini v. Casscells, Del. Ch., No. 4160,
Brown, V.C. (Sept. 15, 1977), ltr. op. at 7, clearly states that it is within
the discretion of this Court to allow interest on a trustee's advancement
of his or her own funds to the trust estate. See also Haywardv. Green,
Del. Supr., 88 A.2d 806, 810 (1952); Phillipsv. Willis, Del. Ch., 63 A.2d
171 (1949). Therefore, it is in my discretion to deduct, or not deduct,
from the purchase price, the interest Stella incurred as a result of the
wrongful purchase of Sunview's stock.
[4-5] In my judgment, Stella's purchase of Sunview's stock did not rise
to such a level of egregiousness that the interest expense she incurred to
purchase the stock should be disregarded. I decline, however, to allow
her to recoup the interest she incurred by refinancing the debt. Sunview
should not be required to pay an extra amount, reflecting the interest
payments under the refinancing agreements, because Stella was unable to
meet her financial obligations. Therefore, in addition to the original
$205,000 purchase price, I find that Stella is also entitled to (i)
$93,579.24, the amount of interest paid to date on the $150,000 of
principal owed to Wilmington Trust; and (ii) $33,000, the amount of
interest Stella paid on the remaining $55,000 of principal that wis to be
outstanding for five years.
[6] As to the bonuses Stella received from the arcade during the period
of time she was a shareholder of Sunview, I find that these amounts, plus
interest, must be deducted from the purchase price. Stella did not receive
any payments from the arcade until she became a shareholder of
Sunview. And, it was Sunview's prior practice' to split the arcade's
profits at the end of the summer among the shareholders as bonus
payments. I find, therefore, that these payments were payments Stella
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received by virtue of being a Sunview shareholder.' As such, she
received this money, in effect, as trustee for the corporation, and must
account for it to Sunview, with interest. See, e.g., Pennsylvania Co. v.
Wilmington Trust Co., Del. Ch., 189 A.2d 679 (1963) (opining that a
beneficiary of a trust is entitled to interest on the principal amount of a
trustee's liability). I am, therefore, deducting $132,551.92 from the
purchase price - the amount to which the parties stipulated as the
principal amount of dividends paid during the period Stella was a
shareholder plus interest
calculated on each payment date at the Federal
2

Reserve Rate plus 3%.

[7] In addition, a portion of the $40,000 Sunview paid Demos as a bonus
on September 23, 1993, must be deducted from the purchase price. Stella
testified that she paid Demos this money, as a bonus, after the net income
of Sunview was determined and a sufficient amount to keep the
corporation solvent during the off-season was set aside. Essentially, then,
the entire net income of Sunview, with the exception of funds needed to
keep the corporation running during the winter months, was withdrawn
from Sunview's account and distributed to Demos. Stella and Demos, as
Sunview's shareholders, officers and directors, made the decision to
disburse this money to Demos at a time both fully knew ownership of
Sunview and the decision-making power concomitant with that
ownership, was in question.3 Payment of this large bonus, an amount
four times greater than the last bonus paid by Sunview, during a time
when ownership of Sunview was in serious question, certainly raises a
fair inference of bad faith.
This is not to say that Demos was not entitled to a bonus at year end.
As. a valid shareholder and employee of Sunview, he should have
received compensation comparable to that which was received by similar
shareholder/employees in previous years. The Stipulation of Facts
submitted by the parties indicates that Stella received a year end payment

'I am not persuaded that the amounts paid from the arcade to Stella were actually salary
payments to which she was entitled as compensation for running the motel. Stella was paid
a small salary for running the motel. In light of the fact that the arcade and motel had different
checking accounts, any amount she received as "bonus salary" for her success in running the
motel should have been paid from the motel account. Stella performed no duties for the arcade
aside from light bookkeeping duties which would hardly warrant bonuses ranging from $10,000
to $25,000.
2
The Federal Reserve Rate for each year of payment to Stella was stipulated to by the
parties. It ranged from 3 to 7% during the years in question. See Stipulation of Facts, No.
1508, April 15, 1994.
3The parties had previously gone through full-blown trial and were merely awaiting
decision from the Court as to whether Stella was a valid shareholder of Sunview.
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from the corporation during the time she was a shareholder, in amounts
ranging from $10,000 to $25,000. It is my understanding that Sunview's
shareholders received roughly equal year-end payments. Therefore, the
amount Stella received in the past six years as a Sunview shareholder
should be a good indication of the amount Demos received in those years.
Having no evidence on the record that the 1993 season was more or less
profitable than prior seasons, I will simply average the payments made
by Sunview to Stella over the past six years, to determine a fair amount
Demos should have been paid at the end of the 1993 season. This
amount is $15,833.
[8] The remaining $24,167 paid to Demos was unwarranted, in my mind,
considering both the staie of flux that ownership of the corporation was
in at the time the payment was made and the lack of evidence that the
1993 season was extraordinarily successful. Stella, as trustee for
Sunview, had no authority to authorize the payment of the $24,167 to
Demos. This payment was wrongful and Sunview is entitled to these
funds. A trustee must account for monies wrongfully paid; here, the
required accounting can be effectively accomplished by reducing the
amount to which Stella is entitled as payment for her Sunview stock. As
a result, the amount to which Stella is entitled upon Sunview's purchase
of its stock must be reduced by $24,167.
[9] Finally, Sunview should be reimbursed for expenses incurred as a
result of defending Stella, individually, in this lawsuit. According to
Delaware law, in a derivative suit, a corporation may indemnify an
officer, director or employee of the corporation for costs incurred in
relation to that person's defense in an action, if he or she acted in good
faith and in a manner not reasonably believed to be opposed to the best
interests of the corporation.
8 Del. C. § 145(b). However, no
indemnification is permitted if the officer, director or employee is
adjudged liable unless this Court determines that, in view of all of the
circumstances of the case, the party is fairly and reasonably entitled to
indemnity. Id.
This Court adjudged Stella individually liable for usurping a
corporate opportunity in Stephanis v. Yiannatsis, Del. Ch., No. 1508,
Chandler, V.C. (Oct. 4, 1993). I found that Stella took advantage of an
opportunity in which Sunview had a right to participate, with little regard
for Sunview's or its other shareholders' rights. Sunview should not now
be required to pay the cost of defending Stella in her quest to wrongfully
keep Sunview's stock. Such a result would be neither fair nor
reasonable. As a result, under 8 Del. C. § 145(b), Stella is not entitled
to indemnification for her attorney fees.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 20

Stella's counsel has represented to the Court that the amount Sunview
spent on defending Stella against the usurpation charge is $30,000.
Therefore, I am reducing the amount Sunview must pay Stella by an
additional $30,000, to reflect the expense Sunview incurred to
individually defend her.
[10]
In sum, Stella is entitled to the $205,000 purchase price plus
interest of $126,579.24, for a total of $331,579.24. This amount must be
offset by the payments Stella received plus interest, amounting to
$132,551.92, the $24,167 "bonus" wrongfully paid to Demos during this
litigation and the $30,000 incurred by Sunview for the individual defense
of Stella, totalling $186,718.92. The amount Stella is entitled to receive
for the shares she holds in constructive trust for Sunview is $144,860.32.
If the corporation is unable to pay the full amount immediately, Sunview
shall be entitled to pay Stella this amount over a five year period at an
interest rate of 6% (the current Federal Reserve Rate plus 3%). Any such
loan by Stella shall be secured by a lien on the assets of Sunview.
Alternatively, if the corporation is unwilling or unable to purchase
Stella's shares, the shareholders of Sunview may opt to liquidate the
corporation, using the net proceeds to compensate Stella, and dividing
any remaining sums between Demos and Stephanis.
II. APPOINTMENT OF A CUSTODIAN
Subsequent to oral argument on the amount Sunview must pay Stella
to acquire her shares, Stephanis moved this Court to appoint a custodian
pursuant to 8 Del. C. § 226. Stephanis asserts that ownership of Sunview
is held equally by Stephanis and Demos, who will be so divided that they
will be unable to elect successor directors and make business decisions
for Sunview. Stephanis urges the need to break the deadlock between the
two Sunview shareholders before Memorial Day weekend, the start of the
summer season.
Defendants argue that appointment of a custodian is unnecessary
because there is no deadlock to break. They assert that the only decision
left to make in regard to the 1994 summer season is who will be the
tenant in the ice-cream parlor. As such, the defendants contend that
appointment of a custodian is not warranted.
[11]
Appointment of a custodian pursuant to 8 Del. C. § 226 is within
this Court's discretion. Giuricichv. Emirol Corp., Del. Supr., 449 A.2d
232 (1982). For the reasons described below, I decline to appoint a
custodian for Sunview.
First, defendants have managed to get the motel and the arcade
[12]
up and running in preparation for the summer season. They have
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expended considerable time and effort preparing the arcade and motel for
the onslaught of summer tourists. In addition, they have successfully
negotiated a lease with the previous sandwich shop tenant. Currently,
they are negotiating with the prospective tenants interested in leasing the
ice-cream parlor. Considering the lateness of the hour, I feel it would be
in the best interests of Sunview and its shareholders to permit Demos and
Stella to enter into a lease with one of these prospective tenants.
Appointing a custodian at this stage would only serve to delay these lease
negotiations and, considering the fact that Memorial Day is only three
weeks away, may result in the ice-cream parlor remaining vacant for the
summer. In my mind, such a result is neither necessary nor desirable.
Second, Demos and Stella have agreed not to enter into any business
transactions outside of the ordinary course of business during the 1994
season. See Defendants' Response To Plaintiff's Motion For
Appointment of Custodian at 4 n.3. If, after the season has ended,
Stephanis feels that Demos and Stella have acted imprudently, he can
demand, and will be entitled to, an accounting. Moreover, when
questions arise at the end of the summer regarding the 1995 season or the
amount of bonuses to be paid, Stephanis can then come back to the
Court, upon a deadlock between the shareholders, and re-petition for
appointment of a custodian.
My final reason for not appointing a custodian is Stephanis' delay in
requesting one. Stephanis knew in October that the parties would be
facing a 50-50 deadlock, yet he waited until three weeks before the start
of the 1994 season to petition for a custodian. Considering the time and
effort already expended by Demos and Stella, it would be inequitable, in
my opinion, to "reward" Stephanis' delay at this stage of the game by
appointing a custodian.
For the foregoing reasons, Stephanis' motion for appointment of a
custodian is denied. Demos and Stella shall use their best efforts to lease
the ice-cream parlor and continue to run Sunview's remaining businesses
smoothly.4 They shall not enter into any transactions outside of the
ordinary course of business, including payment of bonuses, without
Stephanis' consent.
IT IS SO ORDERED.

4

In my view, this ruling moots the Yiannatsis' May 9, 1994, Motion for Injunction
pendente lite, which essentially seeks permission for Demos and Stella to lease the ice cream
parlor for the 1994 summer season.
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WILLIAMS v. GEIER
No. 8456
Court of Chanceryof the State of Delaware,New Castle
September 9, 1994
This is an action attacking the recapitalization of the defendant
corporation because the plan had the effect of allowing the controlling
stockholders to maintain their voting power even if they were to sell
some of their stock. The recapitalization was part of the company's longterm plans to prevent takeover attempts and provided that all stockholders
who owned common stock on the effective date, and all stockholders who
acquired stock thereafter and held it for three years continuously, were
entitled to ten votes per share. All other stockholders were entitled to
only one vote per share.
The court of chancery, per Vice-Chancellor Berger, held that the
evidence established that the directors were motivated by the good faith
belief that the long-term corporate planning would be enhanced by the
recapitalization plan. The court determined that the standard announced
in Unocal should be used when considering the recapitalization plan
where a majority of the directors were disinterested and the operation of
the recapitalization plan applied equally to all stockholders.
1. Corporations

=

310(1)

The standard in Unocal applies when the undisputed facts of the
record establish that one of the purposes of a recapitalization plan is to
deter hostile takeover attempts.
2. Corporations

=

310(1)

Under Unocal, defendants must establish that they had reasonable
grounds for believing that there was a threat to corporate policy and that
the defensive measure was reasonable in relation to the threat.

Norman Monhait, Esquire, of Rosenthal, Monhait, Gross & Goddess,
Wilmington, Delaware, for plaintiff.
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Thomas C. Grimm, Esquire, of Morris Nichols Arsht & Tunnell,
Wilmington, Delaware, for defendants.
BERGER,

Justice*

ORDER
The parties, having filed cross-motions for summary judgment; and
the Court, having considered their briefs and arguments;
IT IS HEREBY ORDERED that defendants' motion for summary
judgment is granted and plaintiffs motion is denied on the following
grounds:
1. This is an action attacking the recapitalization of defendant,
Cincinnati Milacron Inc. ("Milacron"). The company is in the business
of manufacturing machine tools, computer controls, software for the
metal working and software processing industries and silicon epitaxial
wafers for use in the semiconductor industry. At the time of the
recapitalization at issue, there were 60,000 shares of preferred stock
outstanding and approximately 23.5 million shares of common stock
outstanding. Only two of the company's ten directors had any financial
interest in the recapitalization - James A. D. Geier ("Geier") and Gilbert
Geier McCurdy ("McCurdy"). They are descendants of the company's
founder and together own approximately 12.4% of the outstanding
common stock. The Geier family, including the two Geier directors, their
in-laws and trusts they established (collectively the "Family Group"), own
or control approximately 35% of the common stock and 44% of the
preferred. These holdings represent approximately 36% of the total
voting power of Milacron stock. In addition, company employees and
employee benefit plans control approximately 16% of the vote. As a
result, the Family Group, together with employees and benefit plans,
control approximately 52% of the total voting power.
2. The recapitalization plan provides that all stockholders who own
common stock on the effective date, and all stockholders who acquire
stock thereafter and hold it for three years continuously, are entitled to
ten votes per share. All other stockholders are entitled to only one vote
per share. Most of plaintiff's claims seeking invalidation of the
recapitalization plan were dismissed on defendants' motion. See Williams
v. Geier, Del. Ch., C.A. No. 8456, Berger, V.C. (May 20, 1987). Count
V was dismissed by stipulation of the parties shortly after the Court's
"Sitting by designation pursuant to Del. Const., Art. IV, § 13(2).
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decision. Thus, the only remaining claim is that defendants authorized
the recapitalization for the sole or primary purpose of entrenching the
Geier family directors in office by allowing the Family Group to liquidate
a portion of its holdings without losing voting control of the company.
Plaintiff has obtained documents from Milacron and First Boston
Corporation ("First Boston"), Milacron's investment banker, and has taken
the depositions of several Milacron officers and directors as well as a
First Boston representative.
3. The record evidence establishes that in December 1985, Daniel
Meyer ("Meyer"), Milacron's Vice President of Finance and
Administration and a member of the board, contacted First Boston to
discuss the company's long-term plans and the possibility of a
recapitalization. On December 10, 1985, Meyer and several Milacron
executives, including Geier, met with representatives of First Boston and
Milacron's outside legal counsel to discuss options. First Boston briefed
the attendees on different approaches to recapitalization. At a second
such meeting on January 8, 1986, First Boston identified Milacron's
objectives as follows:
Maintain ability to maximize long-term value for shareholders.
Provide for ability to meet financing needs of corporation without
impairing ability of management to maintain focus on long-term
values rather than short-term business cycles.
Protect long-term commitment to continued growth and
investment in machine tool business.
Reduce level of exposure to raiders seeking to capitalize
corporate vulnerability due to short-term business cycles.

on

Continue process of diversification away from primary reliance
on machine tool business to mix of 1/3 of revenue and income
from machine tools and 2/3 from other sources.
Provide Board of Directors a corporate structure which gives the
Board the best opportunity to fairly evaluate and negotiate, in the
best interests of all shareholders, any proposal to acquire control
of the Company.
Defendants' Appendix, Exhibit 8, p. '000511. First Boston presented
several financial options. Two of those options involved super voting
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stock. One of those plans was the one ultimately adopted. The other
provided for a permanent loss of super voting rights upon the sale or
transfer of stock. At the end of the January 8th meeting, Milacron
executives asked First Boston to prepare a presentation for the board.
4. On January 21, 1986, Milacron's officers met with First Boston
for a "dress rehearsal" of the presentation that would be made to the
board. Defendants' Appendix, Exhibit 2, p. 38. On January 24, 1986,
First Boston presented the recapitalization plan to the board at a special
meeting. No action was taken and the directors agreed to discuss the
matter further at its next meeting. On February 11, 1986, the Milacron
board again discussed the recapitalization plan with First Boston
representatives and legal counsel. The board also reviewed a draft proxy
statement describing the plan. Milacron's directors considered the
recapitalization plan a third time at their March 21, 1986 special board
meeting. At that time, they voted unanimously to recommend the
recapitalization plan to the stockholders. The plan was submitted to
Milacron's stockholders on April 22, 1986, and vas approved.
5. The parties differ as to the appropriate standard by which the
recapitalization plan is to be measured. Although plaintiff suggests that
defendants have the burden of establishing entire fairness or satisfying the
"compelling justification" standard announced in Blasius Industries,Inc.
v. Atlas Corp., Del. Ch., 564 A.2d 651, 661 (1988), I find that the
standard announced in Unocal v. Mesa Petroleum Co., Del. Supr., 493
A.2d 946 (1985), applies to the board's consideration of the
recapitalization plan. A majority of the directors who approved the
recapitalization plan were disinterested and the operation of the
recapitalization plan applies equally to all stockholders. Accordingly, I
conclude that the entire fairness standard is inapplicable. The Blasius
standard, likewise, does not apply here since the recapitalization plan does
not interfere with voting rights so as to preclude effective stockholder
action.
6. I find that the Unocal standard applies because the undisputed
facts of record establish that one of the purposes of the recapitalization
plan was to deter hostile takeover attempts. Milacron's directors were
interested in long-term planning and, given the cyclical nature of
Milacron's business, they were concerned that the company would be
vulnerable during short-term market fluctuations. The fact that no person
or entity had made any overtures at the time the recapitalization plan was
under consideration is not dispositive. A company need not await an
actual takeover attempt before adopting a defensive measure. Moran v.
HouseholdInt'l, Inc., Del. Supr., 500 A.2d 1346, 1350 (1985).
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7. Under Unocal,defendants must establish that they had reasonable
grounds for believing that there was a threat to corporate policy and that
the defensive measure was reasonable in relation to the threat. The
reasonableness of defendants' belief is established by the undisputed
evidence that the board carefully considered the company's long-term
needs and its potential vulnerability with Milacron's legal and financial
advisors. The reasonableness of the recapitalization plan as a defensive
measure is established by the fact that the plan achieves Milacron's goals
without preventing any stockholder from becoming a long-term
stockholder and, thus, obtaining the super voting power.
8. Although plaintiff argues that the real purpose of the
recapitalization plan was to allow the Family Group to liquidate some of
its holdings without losing voting control, the evidence, viewed in the
light most favorable to plaintiff, does not support this claim. It is true
that long-term investors, including the Family Group, will be able to
maintain their voting power even if they sell some of their stock.
However, the fact that a plan has an entrenchment effect does not mean
that it was so motivated. The undisputed evidence establishes that the
directors were motivated by the good faith belief that long-term corporate
planning would be enhanced by the recapitalization plan. Plaintiffs
reliance on post-recapitalization stock sales as evidence of improper
motivation, also is misplaced. The evidence establishes that those stock
sales were unrelated to the adoption of the plan. In particular, Geier
stated that tax reasons forced the liquidation of a large portion of his
deceased parents' estate including most of its Milacron holdings.

YAW v. TALLEY
No. 12,882
Court of Chancery of the State of Delaware,New Castle
March 2, 1994
Plaintiff filed a motion for summary judgment alleging that the
defendants engaged in self-dealing transactions, corporate mismanagement, waste of corporate assets, and the usurpation of a corporate
opportunity. Defendants moved to dismiss on three grounds: (1) plaintiff
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failed to comply with Chancery Court Rule 23.1, (2) plaintiff is an
unsuitable derivative plaintiff because he brought suit for an improper
purpose, and (3) two of plaintiff's claims are barred by the statute of
limitations.
The court of chancery, per Vice-Chancellor Jacobs, dismissed two of
plaintiff's claims for being time-barred, because plaintiff did not plead
sufficient facts to invoke the tolling exceptions for concealment of selfdealing by a fiduciary. The court dismissed one claim granting plaintiff
the opportunity to plead it within thirty days, but denied the defendants'
motion to dismiss the remaining claims pursuant to Rule 23.1. The court
also denied defendants' motion for summary judgment on the ground that
plaintiff was an unsuitable derivative plaintiff because plaintiff's
economic interest in seeking return of allegedly misappropriated funds
was aligned with the interests of the corporation and shareholders.
679

1. Pretrial Procedure

All facts of the pleadings and reasonable inferences to be drawn
therefrom are accepted as true, but neither inferences nor conclusions of
fact unsupported by allegations of specific facts upon which the
inferences or conclusions rest are accepted as true.
2. Limitation of Actions

t

30

The three-year statute of limitations applies to shareholder derivative
actions which seek recovery of damages or other essentially legal relief.
3. Limitation of Actions
Pretrial Procedure
Corporations
C

C2=
"

99(1)
581

209

In actions seeking damages or essentially legal relief, the statute of
limitations is not inflexibly applied: as a substantive matter, fiduciaries
who benefit personally from their wrongdoing, especially as a result of
fraudulent self-dealing, will not be afforded the protection of the statute
of limitations.
4. Limitation of Actions

w

1.00, 104(1)

In the absence of fraudulent concealment, where wrongful selfdealing is alleged in a derivative action, the statute of limitations does not
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run against the plaintiff until he or she knew or had reason to know the
facts alleged to give rise to the wrong.
0
118(2), 137
5. Limitation of Actions
C
589
Pretrial Procedure
Cm16
Pleading
C
209, 211(6)
Corporations
Where the complaint asserts a claim that on its face would otherwise
be time-barred, the plaintiff bears the burden of pleading facts that would
operate to toll the statute.
6. Corporations

C!

206(4)

On a motion to dismiss under Rule 23.1, the plaintiff must
demonstrate either that no pre-suit demand was made because it would
have been futile, or that a demand was made but was wrongfully refused.
DEL. CH. CT. R. 23.1.
7. Corporations

206(4)

(

To demonstrate that a pre-suit demand would have been futile, the
plaintiff must allege particularized facts creating a reasonable doubt that
(1) the directors are disinterested and independent or (2) the challenged
transaction was otherwise the product of a valid exercise of business
judgment.
8. Corporations

C!

206(4)

By making a demand, the shareholder plaintiff tacitly concedes the
independence of a majority of the board to respond.
9. Corporations

206(1), 206(4), 310(1)

!

When a board refuses a demand thus made, the only permissible
challenge is to the board's good faith and to the reasonableness of its
investigation.
10. Corporations

m

206(3)

The determination of whether a plaintiff made a pre-suit demand is
essentially fact-driven.
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C

11. Corporations

206(3)

To constitute a demand, a communication must specifically state: (1)
the identity of the alleged wrongdoers, (2) the wrongdoing they allegedly
perpetrated and the resultant injury to the corporation, and (3) the legal
action the shareholder wants the board to take on the corporation's
behalf.
12. Corporations

e

206(3), 320(7)

An ambiguous communication ought not to be considered a demand
within the meaning of Rule 23.1. DEL. CH. CT. R. 23.1.
13. Corporations

206(4)

In order to survive a motion to dismiss, the plaintiff must demonstrate
that a demand would have been futile to each claim.
14. Corporations

C

206(4)

Futility is established when the particularized facts alleged in the
complaint create a reasonable doubt that a majority of the board profited
personally from an interested director transaction.
15. Corporations

206(4), 310(1), 320(7)

In a mismanagement claim, the plaintiff must establish a reasonable
doubt that the board's decision to pay company's debts in an untimely
manner and to submit financial statements were not the product of a valid
exercise of business judgment.
16. Pleading

C

255

Chancery Court Rule 15(a) empowers the court in the exercise of its
discretion to allow the plaintiff to amend his pleading freely when justice
so requires. DEL. CH. CT. R. 15(a).
17. Judgment

Om

181(1)

Summary judgment is appropriate where the moving party can show
that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.
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206(3), 320(4)

The plaintiff in a derivative action, in addition to being a shareholder,
must be a suitable derivative plaintiff.
Robert K. Payson, Esquire, Arthur L. Dent, Esquire, and Stephen C.
Norman, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware;
David J. Branson, Esquire, and Daniel J. Culhane, Esquire, of Kaye,
Scholer, Fierman, Hays & Handler, Washington, D.C., of counsel; and
James M. Sturdivant, Esquire, and Richard B. Noulles, Esquire, of Gable
& Gotwals, Tulsa, Oklahoma, of counsel, for plaintiff.
Henry N. Hemdon, Jr., Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware; and V. Bums Hargis, Esquire, and Roger D.
Graham, Esquire, of Hartzog, Conger, Cason & Hargis, Oklahoma City,
Oklahoma, of counsel, for defendants William W. Talley, II, and Larry
E. Lee.
Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Robert A. Sacks, Esquire, Michael H.
Steinberg, Esquire, and Steven S. Lucas, Esquire, of Sullivan &
Cromwell, Los Angeles, California, of counsel, for defendant Mrs. Pieter
A. Fisher individually and as executrix of the estate of Pieter A. Fisher.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and William Stutts, Esquire, of Baker & Botts, Austin, Texas,
of counsel, for defendant Alex Massad.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and C. David Stinson, Esquire, of McAfee &
Taft, Oklahoma City, Oklahoma, of counsel, for defendant RAMCO
Holding Corporation.
JACOBS, Vice-Chancellor
Pending are motions to dismiss and for summary judgment in this
derivative action brought by the plaintiff, Robert E. Yaw, II ("Yaw" or
"the plaintiff'). Yaw is a shareholder of the nominal defendant, RAMCO
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Holding Corporation ("RAMCO"),' a Delaware corporation. The
individual defendants aie RAMCO's current directors, Dr. William W.
Talley, II ("Talley"); Mr. Larry E. Lee ("Lee"); and Mrs. Pieter A. Fisher,
individually and as executrix of the estate of her late husband, Pieter A.
Fisher, who was a RAMCO director (the "Estate"). Also named as a
defendant is Alex Massad ("Massad"), who was a RAMCO director from
1991 to mid-1992.
Yaw filed his complaint on March 2, 1993, alleging that the
defendants had engaged and/or acquiesced in self-dealing transactions,
corporate mismanagement, waste of corporate assets, and the usurpation
of a corporate opportunity, for which the defendants were jointly and
severally liable. On May 10, 1993, the defendants moved to dismiss the
complaint. In support, they filed an opening brief, together with an
affidavit to which was attached certain correspondence referenced in the
complaint. In response, the plaintiff amended his complaint on June 18,
1993.
The defendants renewed their motion to dismiss the amended
complaint, and submitted a reply brief, together with a second affidavit
containing evidentiary material outside the scope of the pleadings. The
defendants rested their motion to dismiss on three grounds: (i) Yaw
failed to comply with Chancery Court Rule 23.1; (ii) Yaw is bringing the
litigation for an improper purpose, and therefore he is an unsuitable
derivative plaintiff;2 and (iii) two of Yaw's claims are barred by the
statute of limitations.
This is the Opinion of the Court, after briefing and oral argument, on
the defendants' motions to "dismissand for summary judgment.
I. THE FACTS
Except where otherwise noted, the facts are derived from both the
amended complaint and from documents referenced in that complaint,
which are attached to the first McBride affidavit. RAMCO, a Delaware
corporation with its principal place of business in Tulsa, Oklahoma, was
formed in 1987 to acquire and develop a diversified portfolio of oil and
gas producing properties. RAMCO has four shareholders. Yaw, Talley,

'The corporation is referred to as "RAMCO Oil and Gas, Inc." in certain correspondence
referenced in the complaint and contained in the first McBride Affidavit. Because there is no
indication to the contrary, the Court will assume, solely for purposes of this motion, that
RAMCO and RAMCO Oil and Gas, Inc. are one and the same entity.
2
The parties agree that the motion to dismiss on this second ground may be treated as if
converted into a motion for summary judgment. See Oral Arg. Tr. at 75-76, 93-95.
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Lee and the Estate, each of whom owns 25% of RAMCO's outstanding
Messrs. Fisher, Massad, Lee, and Dr. Talley were
common stock
directors of RAMCO until mid-1992. In June 1992, Mr. Fisher died and
was replaced on the board by his wife. At that time Massad, who had
been a director since 1991, also left the board. Mr. Lee and Dr. Talley
remain on RAMCO's board of directors along with Mrs. Fisher. Mr. Lee
served as RAMCO's Chief Executive Officer until his removal sometime
prior to September 1992. McBride Aff. Ex. C. Dr. Talley is also an
officer of RAMCO. Amended Compl. 3.
A. The Allegations of the Complaint
Yaw complains of six transactions and events that, he claims,
amounted to self-dealing, waste of corporate assets, corporate
mismanagement and usurpation of a corporate opportunity by the
defendant directors.
Yaw first claims that Messrs. Talley, Lee, Fisher and Mrs. Fisher
received excessive compensation amounting to corporate waste to the
extent of $2 million. Id. 12. In particular, plaintiff alleges that during
1991 and 1992, Lee received $800,000 while working part-time for
RAMCO; the Fishers received $300,000; and Talley received $600,000.
Plaintiff alleges that these payments were excessive, jeopardized
RAMCO's financial health, and rendered it incapable of funding
approximately $4 million in short-term commitments. Id. 13.
Second, the plaintiff alleges that in 1988 the defendant directors
wasted RAMCO's corporate assets in a self-dealing transaction whereby
Talley, through one of his business interests, sold various used computer
equipment and furniture to RAMCO for $1.7 million. Id. 14. To
induce the board's approval of the sale, the computers were misidentified
and overvalued. Much of the equipment quickly proved obsolete. Id.
15. Moreover, some of the furniture was never delivered, yet no
corresponding deduction was ever made from the purchase price. Id.
16.
Third, Yaw claims that RAMCO was caused to pay in excess of $1.5
million to "Design Too," an interior decoration firm, for the redecoration
of RAMCO's offices in Tulsa, and that a substantial portion of those
funds was converted to the personal use of Mr. Lee and/or his wife. Id.

718.

'Each shareholder owns 562,000 shares of Class A Common Stock. Plaintiff additionally
owns 15,000 shares of RAMCO Preferred Stock. Amended Compl. 1.
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The plaintiff's fourth claim is that defendants Talley and Lee
converted RAMCO funds through improper expense account
reimbursements. Yaw alleges three specific instances in which Lee
allegedly charged his personal expenses to the corporation: a $5,000
private birthday party for Mrs. Lee, a $4,000 personal dinner in Hong
Kong, and $5,000 to pay a country club assessment and for wines now
stored in Lee's home. Yaw also alleges that RAMCO reimbursed
$40,000 of Talley's expenses, including $5,000 for a hunting trip to
Russia. All told, plaintiff alleges, RAMCO was caused improperly to
reimburse over $150,000 in personal expenses. Id. 20.
Fifth, the plaintiff alleges that defendants Talley, Lee, Fisher and
Mrs. Fisher managed RAMCO in a grossly negligent manner. Yaw
claims that the defendants caused RAMCO to pay its creditors up to
ninety days after the company's debts fell due. That practice, Yawv
alleges, created a working capital deficit and gave rise to a potential
claim against RAMCO for breach of its fiduciary duties to one of its
limited partners in a partnership.4 Yaw further claims that the
defendants' failure to file timely audited financial statements with Chase
Manhattan Bank caused RAMCO to fall out of full compliance with its
credit agreement with that bank. Id. 21.
Finally, the plaintiff claims that in 1990, the defendants usurped a
corporate opportunity of RAMCO. Id. 23. RAMCO's board
investigated an invitation from the Trust Company of the West to
purchase an interest in a pipeline. Messrs. Lee and Fisher and Dr. Talley
rejected the offer on RAMCO's behalf, but immediately thereafter
acquired that interest for their personal accounts..Ia. 9%22-24. They
then allegedly sold their interests 15 months later for a net profit of $2.75
million. Id. T 25.
B. The Plaintiff'sPurportedDemand Upon the Board
Beginning on September 24, 1992, Yaw, assisted by his Washington,
D.C. counsel, David J. Branson, Esquire, wrote four letters to Talley,
Mrs. Fisher, and V. Bums Hargis, Esquire, an Oklahoma attorney who
represented Messrs. Talley and Lee. Id.
25-29. The defendants
contend that these letters, which included two draft complaints,
constituted a demand upon RAMCO's board of directors. The plaintiff
4

Plaintiff claims that this late payment pattern constituted a breach of fiduciary duty owed
by these defendants to RAMCO's limited partner, New York Life Insurance Company, under
an agreement requiring New York Life to pay RAMCO 30 days in advance for operating
expenses related to the development of certain oil and gas properties. Id. 21.
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insists that they did not. Because the legal character of these letters is
disputed, some elaboration of their contents is required.
On September 24, 1992, Yaw wrote a letter to Talley, accusing
Talley, Lee and Fisher of the alleged wrongful acts described above.
Amended Compl. 25; McBride Aff. Ex. A. Yaw proposed that he and
Talley meet and conclude an agreement regarding: (1) the "purchase [of]
100 percent of the outstanding shares of RAMCO" by any one of three
identified third-party offerors; and (2) the "allocation of the proceeds of
the sale of shares" in a manner that would compensate Yaw for the
allegedly improper diversions of funds to the directors. McBride Aff. Ex.
A, at 1, 3. Yaw warned that if Talley refused to comply with these
terms, he would file a federal court action against the directors in Tulsa,
Oklahoma, charging them with "fraud, theft of corporate opportunity and
misallocation of corporate resources." Id. at 1.
On September 29, 1992, Yaw wrote a letter to Mrs. Fisher,
threatening to sue "all of the directors [including the late Mr. Fisher] who
approved of or permitted the alleged acts of fraud, theft of corporate
opportunity, and misallocation of corporate resources" detailed in his
previous letter to Talley (a copy of which was enclosed). McBride Aff.
Ex. B. Yaw advised Mrs. Fisher that a meeting with Talley was
scheduled for October 5, 1992 in Tulsa.
On September 30, 1992, Yaw again wrote to Talley, notifying him
of the scheduled meeting on October 5, 1992. Yaw expected that Talley
and Lee would at that time "discuss [with Yaw] the sale of RAMCO
Holding Corp. and respond to the issues raised in Yaw's September 24
letter." McBride Aff. Ex. C. Yaw also demanded RAMCO's audited
financial statements for 1990 and 1991, as well as the materials furnished
to the board in connection with the removal of Lee as RAMCO's Chief
Executive Officer.
On October 6, 1992, Yaw again wrote to Mrs. Fisher, chronicling the
events of the October 5 meeting that she had not attended. He also
reported to Mrs. Fisher that a potential purchaser had made an offer to
buy RAMCO for $16 million, less the company's debt. Yaw stated that
although Talley and Lee had refused to consider a sale of the company,
they nevertheless wanted time to prepare an offer to purchase Yaw's
shares. Yaw sent a copy of that October 6 letter to Massad. McBride
Aff. Ex. D.
Three months later, on January 13, 1993, Mrs. Fisher's California
attorney, Michael H. Steinberg, Esquire, received from Yaw's attorney,
Mr. Branson, a draft complaint in a proposed derivative action to be
brought in the United States District Court for the District of Delaware.
McBride Ex. E.
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On February 4, 1993, Yaw's attorney wrote to Mr. Hargis (the
Oklahoma attorney who represented Talley and Lee) a letter sharply
criticizing Lee's response to the offer of a new third party bidder, Lyco
Energy Corporation ("Lyco"), to purchase 100% of RAMCO's shares.
Lee had told Lyco that the RAMCO board would not determine which
offers, if any, to entertain until the board met at the end of that month.
McBride Aff. Ex. F, at 2.5 Criticizing Lee's position, Yaw's counsel
stated that Lee should have consulted the other shareholders: "RAMCO
does not need to hold a Board meeting to determine if the company is for
sale. Mr. Lee can take a telephone poll of the other three shareholders
and learn if there is a consensus, immediately." Id. Referencing the draft
complaint he had previously sent to Mrs. Fisher's counsel, Yaw's counsel
warned that if no binding contract to sell RAMCO were executed by
February 28, 1993, he had been instructed to file suit in the United States
District Court for the District of Delaware. 6
Mr. Hargis responded to Yaw's attorney in a letter dated February 8,
1993, as follows: "Presumably, you are writing to me because I am the
attorney for Talley and Mr. Lee. However, the issues raised and
demands made in your letter are matters with which the corporation must
deal." McBride Aff. Ex. G.
Yaw's counsel then replied to Mr. Hargis in a letter dated February 9,
1993:
I did write to you because you are the attorney for Dr. Talley and
Mr. Lee. My letter seems to have caused some confusion,
however, as evidenced by your recommendation that I contact
Mr. Stinson, counsel for the company.
Mr. Yaw has no intention of suing the company. His
complaint is with the directors as detailed in the complaint....
The directors continue to take excessive compensation. A
sale of the company is one way to stop that practice. Ergo, Mr.

sLyco apparently had submitted to Mr. Lee an offer to purchase 100% of RAMCO's
shares for $16 million, less the company's debt. Lyco requested certain information in order
to perform due diligence. It appears that Lee did not provide any information, but instead
requested evidence of Lyco's financing. Although Lee received a letter from Donaldson,
Lufkin, Jenrette's Energy Group, confirming that firm's involvement in procuring financing,
Lee still refused to meet with Lyco until after the board meeting. McBride Aff. Ex. G, at 1-2.
"Mr. Yaw's counsel stated that "[tihe action will seek damages from the defendant
directors for a continuous and continuing breach of their fiduciary duties and will seek the
immediate appointment of a conservator for the corporation to stop Messrs. Talley and Lee
from taking any more funds from the corporation." McBride Aff. Ex. F, at 2.
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Yaw's decision to file the complaint on March 1, 1993 if there
is no contract to sell the company then in place.
McBride Aft. Ex. H. Enclosed with this letter was a copy of a draft
complaint substantially similar to the one ultimately filed in this Court.
II. THE CONTENTIONS
The defendants seek the dismissal of this action on three grounds.
First, they argue that the letters written by Yaw and his attorney to the
defendants and their counsel constituted a pre-suit demand that the board
properly refused. Second, the defendants contend that Yaw is not a
proper plaintiff because he brings this action for ulterior motives that are
adverse to the company's interests. Third, they argue that two of Yaw's
claims (the 1988 computer and furniture purchase claims) are barred by
the statute of limitations.
In response, the plaintiff argues that his letters did not constitute a
pre-suit demand because they were written to the defendants as
stockholders, not as directors, of RAMCO. Moreover, the letters did not
demand that the board take corporate action to redress the claims made
here, but only requested that the defendants, as individuals, sell their
shares. In any event, Yaw contends, the particularized facts alleged in
the complaint establish that demand was excused.
Alternatively, Yaw contends that even if his letters were found to
constitute a Rule 23.1 demand, the defendants improperly refused it.
Although Yaw recognizes that the making of a demand "tacitly concedes
the independence of a majority of the board to respond," he argues that
the Court must still inquire into the board's good faith and the
reasonableness of its investigation of the alleged wrongdoing. Levine v.
Smith, Del. Supr., 591 A.2d 194, 214 (1991); Spiegel v. Buntrock, Del.
Supr., 571 A.2d 767, 777 (1990). In that regard, he contends that the
particularized facts alleged in the complaint create a reasonable doubt that
the directors acted in good faith and reasonably investigated his claims.
The defendants vehemently disagree.
Second, the defendants argue that the complaint must be dismissed
because Yaw is not a proper plaintiff. They contend that Yaw brought
this suit impelled by improper ulterior motives, namely, to accomplish his
personal objective of selling the company and garnering for himself the
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lion's share of the proceeds.7 They say that Yaw is using this action
simply as a device to inject himself into the negotiations for the sale of
RAMCO. The decision to sell RAMCO, defendants say, properly rests
with the board, which is empowered to manage the corporation by 8 Del.
C. § 141(a). Finally, defendants argue that because Yaw is prosecuting
this action for his own personal gain, he will not act for the benefit of all
shareholders, as Youngman v. Tahmoush, Del. Ch., 457 A.2d 376, 381
(1983), requires. The plaintiff vigorously disputes these charges.
Lastly, the defendants contend that 10 Del. C. § 8106, the three-year
statute of limitations, bars the 1988 furniture and computer purchase
claims.
I.

THE SUFFICIENCY OF THE PLAMNTIFF'S CLAIMS

A. The Statute of Limitations Defense
[1] I first address whether the statute of limitations defense bars the
computer and furniture purchase claims. In deciding that issue on a
motion to dismiss "all facts of the pleadings and reasonable inferences to
be drawn therefrom are accepted as true, but neither inferences nor
conclusions of fact unsupported by allegations of specific facts upon
which the inferences or conclusions rest are accepted as true." Grobow
v. Perot, Del. Supr., 539 A.2d 180, 187 n.6 (1988).
[2] The challenged claims arise out of alleged computer equipment and
furniture purchases by RAMCO from one of Talley's business interests
in 1988. Defendants argue that those claims are time-barred by 10 Del.
C. § 8106.' As this Court has previously noted: "It is by now firmly
established that the three-year statute of limitations applies to shareholder
derivative actions which seek recovery of damages or other essentially
legal relief." Halpern v. Barran,Del. Ch., 313 A.2d 139, 141 (1973)
(citing Bokat v. Getty Oil Co., Del. Supr., 262 A.2d 246 (1970)).
[3-6] However, in actions 'seeking damages or essentially legal relief
the statute of limitations is not inflexibly applied. As a substantive
matter, fiduciaries who benefit personally from their wrongdoing,

'Defendants suggest that Yaw may be aligned with some of the potential purchasers, such
as Lyco, which would make him an inappropriate derivative plaintiff because his interests
would conflict with those of the corporation and the remaining shareholders.
'Section 8106 provides in pertinent part: "No action... to recover damages caused by
an injury unaccompanied with force or resulting indirectly from the act of the defendant shall
be brought after the expiration of 3 years from the accruing of the cause ofsuch action ....
Id (emphasis added).
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especially as a result of fraudulent self-dealing, will not be afforded the
protection of the statute. Id. at 142 (interpreting Bovay v. H.M Byllesby
& Co., Del. Supr., 38 A.2d 808 (1944)). Moreover, even in the absence
of fraudulent concealment, "Bokat, in harmonizing Bovay, recognized...
that where wrongful self-dealing is alleged in a derivative action, the
statute does not run against the plaintiff until he or she knew or had
reason to know the facts alleged to give rise to the wrong." Kahn v.
SeaboardCorp., Del. Ch., No. 11,485, Allen, C., slip op. at 15 (Jan. 14,
1993). To invoke these tolling exceptions to the statute, the party
asserting the claim must observe certain pleading requirements.
Specifically, where the complaint asserts a claim that on its face would
otherwise be time-barred, the plaintiff bears the burden of pleading facts
that would operate to toll the statute. In re USACafes, L.P. Litig., Del.
Ch. Cons. No. 11,146, Allen, C. (Jan. 21, 1993); see alsoIn reaM
M
Inc./FederatedDev. ShareholdersLitig., Del. Ch., Nos. 12,111 & 12,353,
Jacobs, V.C. (Apr. 13, 1993).
The complaint in this case pleads facts that, without more, would bar
the computer and furniture purchase claims. The alleged wrongdoing
occurred in 1988, more than three years before this action was
commenced on March 2, 1993. Yaw has pled no facts sufficient to
invoke the tolling exceptions for concealment of self-dealing by a
fiduciary. He has not alleged that these transactions were either
fraudulently concealed from him, or that he, as a reasonably attentive and
diligent shareholder relying on the company's directors, was nonetheless
kept ignorant of these abuses until sometime within the three-year
limitations period. For those reasons, the 1988 computer and furniture
purchase claims are time barred and will be dismissed.
B. Whether the Plaintiffs Pre-Suit
Communications Operate as a Demand
The second issue is whether the letters and proposed complaints that
Yaw and his counsel sent to the defendants and their counsel constituted
a demand within the meaning of Chancery Court Rule 23.1. For the
reasons next discussed, I conclude that they did not.
[6-9] On a motion to dismiss under Rule 23.1,' the plaintiff must
demonstrate either that no pre-suit demand was made because it would

9Rule 23.1 pertinently requires that "[t]he complaint shall also allege with particularity the
efforts, if any, made by the plaintiff to obtain the action he desires from the directors or
comparable authority and the reasons for his failure to obtain the action or for not making the
effort." Ch. Ct. R. 23.1.
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have been futile, or that a demand was made but was wrongfully refused.
To demonstrate that demand would have been futile, the plaintiff must
allege particularized facts creating a reasonable doubt that "(1) the
directors are disinterested and independent [or] (2) the challenged
transaction was otherwise the product of a valid exercise of business
judgment." Aronson v. Lewis, Del. Supr., 473 A.2d 805, 814 (1984).
However, by the very making of a demand, the shareholder plaintiff
tacitly concedes the independence of a najority of the board to respond.
When a board refuses a demand thus made, the only permissible
challenge is to the board's good faith and to the reasonableness of its
investigation. Levine v. Smith, Del. Supr., 591 A.2d 194, 212 (1991);
Spiegel v. Buntrock, Del. Supr., 571 A.2d 767, 777 (1990). Thus, a
judicial determination that a plaintiff has made a demand carries with it
significant legal consequences.
Before reaching the demand excused-demand refused analysis,
[10]
this Court must first consider whether the plaintiff did, in fact, make a
pre-suit demand. There is no all-inclusive legal formula defining what
types of communications will constitute a demand. That determination
is essentially fact-driven. See Bergstein v. Texas Int'l Co., Del. Ch., 453
A.2d 467, 469 (1982). Precedents do, however, provide guidance here.
The United States District Court for the District of Delaware, applying
Delaware law, has held that "[a]t a minimum, a demand must identify the
wrongdoers, describe the factual basis of the wrongful acts and the harm
caused to the corporation, and request remedial relief." Allison on Behalf
of G.MC. v. General Motors Corp., D. Del., 604 F. Supp. 1106, 1117
(1985). The mere sending of a proposed complaint, without more, will
not necessarily constitute a demand because it might not identify the
specific remedial corporate action that the shareholder wants the board to
take. 0 As the Chancellor has held:
I do not accept that the mere sending of a copy of a complaint
constitutes a demand that the board take the legal action therein
embodied. For an action to constitute a valid demand, it must
embody a specific request for the board to take legal action on
behalf of the corporation.

"Letters to the board requesting a meeting or threatening suit in an effort to extract
information or other concessions specific to the individual plaintiff, have also been held not to
constitute a demand. Seibert v. Harper& Row Publishers,Ina, No. 6639, Berger, V.C., ltr.
op. at 8-9 (Dec. 5, 1984).
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Leslie v. Telephonics Office Technologies, Del. Ch., No. 13,045, Allen,
C., slip op. at 24-25 (Dec. 30, 1993) (emphasis added).
[11]
From these precedents it is possible to distill three elements
essential to a determination that a demand has been made. To constitute
a demand, a communication must specifically state: (i) the identity of the
alleged wrongdoers, (ii) the wrongdoing they allegedly perpetrated and
the resultant injury to the corporation, and (iii) the legal action the
shareholder wants the board to take on the corporation's behalf. Those
elements are consistent with and derive from the policies underlying the
demand requirement. One of those policies is to put the board on notice
of possible wrongdoing and enable it to take corrective intracorporate
action. See, e.g., Pogostinv. Rice, Del. Supr., 480 A.2d 619, 624 (1984).
It is essential that the communication contain these three elements to
enable the board to perform its duty to make a good faith investigation
of claims of alleged wrongdoing, and, where appropriate, to rectify the
misconduct.
In many cases, the fact that a Rule 23.1 pre-suit demand is being
made will be facially clear from the communication itself. But cases
such as this will also arise, where the character of the shareholder
communication is ambiguous or unclear. In such cases the party asserting
that a demand as made (here, the defendants) should bear the burden of
proof, by showing that at least the three essential elements enumerated
above are embodied in the communication.
Only then will the
communication acquire the dignity of a legally significant act that would
entitle the board to argue that a demand was made and properly refused.
Policy considerations require that the burden lie with the party
asserting that a demand was made, and that ambiguous communications
be construed against a finding of a demand. This Court has recognized
the severe procedural consequences to a plaintiff found to have made a
pre-suit demand, namely, being precluded from challenging the board's
independence and disinterestedness. In that connection this Court has
observed:
The peculiarities of the law of demand in Delaware can make
it quite significant whether a demand is deemed to be made
because a demand on the board to take action is said to concede
(and waive any challenge to) the board's ability to exercise a
binding business judgment. In light of the weighty consequence
of a demand under Delaware law, I doubt that it is necessary to
extend this waiver by construing ambiguous communications to
be demands that have that effect.
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Leslie v. Telephonics Office Technologies, Del. Ch., No. 13,045, Allen,
C., slip op. at 24 (Dec. 30, 1993) (emphasis added, citations omitted).
[12]
To interpret an ambiguous communication as a demand would
discourage a shareholder from bringing potential wrongdoing to the
corporation's attention in a forum other than the courtroom, for fear that
his position, should he later decide to sue derivatively, would
procedurally be more difficult to support. Furthermore, to require a
board to investigate claims asserted ambiguously in an equivocal
communication would not be an efficient use of corporate resources,
because the board would lack the information necessary to make a good
faith inquiry. Therefore, an ambiguous communication (i.e., one which
does not clearly and specifically embody the three essential elements
discussed above) ought not to be considered a demand within the
meaning of Rule 23.1.
Applying this analysis to the plaintiff's letters, I conclude that they
do not constitute a demand. Although the letters do allege wrongdoing
by identified persons and do describe the alleged harm to the corporation,
they do not specifically request the board to embark upon a particular
course of remedial corporate action." The plaintiff's letters consistently
ask the other shareholders to agree to sell their shares to a third party
bidder, but they do not request that the board formally resolve to sell
RAMCO. Yaw's correspondence merely reveals his ultimate objective:
an immediate disposition of all of RAMCO's shares that would enable
him to cash out his 25% interest at a price reflecting a control premium.
Such a price would be presumably higher than Yaw could otherwise
obtain. Yaw wants out of a relationship with business partners that, for
whatever reasons, has soured. Such a sale of RAMCO shares, and a
distribution to Yaw of more than his pro rata share of the proceeds,
would benefit Yaw individually, but not the corporation or its
shareholders as a group. I conclude, for these reasons, that the plaintiff's
letters do not constitute a Rule 23.1 demand upon the RAMCO board.

"Plaintiff's argument that the letters were sent to the addressees as shareholders, not qua
directors is disingenuous, because he sent a copy of the letter discussing the October 5, 1992
meeting to Massad, who was never a shareholder of RAMCO. See McBride Aff. Ex. D.
Yaw's letters do, however, come excruciatingly close to constituting a demand vhen they
suggest that "a sale of the company is one way to stop" the overcompensation of directors, one
of the practices of which Yaw complains. McBride Aff. Ex. H. In that letter Yaw stops just
short of expressly demanding that the board, in a specific remedial action, resolve to sell the
company to stem those alleged abuses.
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C. Demand Futility Analysis
[13]
That conclusion only begins the inquiry, because to survive the
pending motion to dismiss, the plaintiff must still demonstrate that a
demand would have been futile as to each remaining claim. See
Needham v. Cruver,Del. Ch., Nos. 12,428 & 12,430, Hartnett, V.C., slip
op. at 8 (May 12, 1993) (noting that the "pre-suit demand futility analysis
must be conducted for each claim in a stockholder derivative action").
Regarding the claims of overcompensation, expense account
[14]
abuse, and usurpation of corporate opportunity, 2 the plaintiff has pleaded
with particularity that each of these alleged breaches personally benefitted
defendants Talley, Lee and Fisher, who constituted a majority of the
directors who approved the challenged board actions. The complaint
therefore alleges, as to each of these claims, self-dealing that creates a
reasonable doubt that a majority of the directors were disinterested.
Under the first branch of Aronson, futility is established when the
particularized facts alleged in the complaint create a reasonable doubt that
a majority of the board profited personally from an "'interested director'
transaction." Aronson v. Lewis, Del. Supr., 473 A.2d 805, 815 (1984).
The defendants respond that the pleaded facts do not create a
reasonable doubt that the directors were not disinterested or independent,
because the defendants did not receive the same dollar amounts in the
challenged transactions. However, the defendants present no authority or
reasoned argument why it is required that the directors benefit in the
same manner or in the exact amount from a transaction, in order to be
deemed interested for demand futility purposes. I therefore conclude that
as to the four claims enumerated above, a demand would have been futile
and is excused.
[15]
The mismanagement claim requires a different analysis, because
it does not involve a transaction in which it is claimed that the directors
who approved it were interested. The plaintiff must therefore establisha reasonable doubt that the board's decisions to pay the company's debts
in an untimely manner and to submit financial statements were not the
product of a valid exercise of business judgment. Id. at 814. Plaintiff
alleges that (i) the defendants' failure to pay the company's debts in a
timely manner gave rise to a potential claim (and lawsuit) against
RAMCO for breach of its fiduciary duty to its limited partner, New York
Life; and (ii) that the defendants' failure to file audited statements with
Chase Manhattan Bank caused RAMCO to fall out of compliance with its
' 2Since the computer and furniture sales claims have been dismissed on other grounds, I
need not consider them. (See supra Part III.A.).
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credit agreement with that bank. Those facts, as pleaded in this
complaint, create a reasonable doubt that those board decisions were the
products of a valid exercise of business judgment. Demand with regard
to the mismanagement claim would have been futile and is therefore
excused.
D. Sufficiency of Pleadings on the Redecoration Claim
The pleaded facts underlying the plaintiff's redecoration claim are far
more problematic. For the reasons set forth below, those facts fail to
establish demand futility, because they do not state a derivative claim
against the board, but only a conversion claim against defendant Lee.
The amended complaint alleges in pertinent part:
18. In 1990, over $1.5 million of RAMCO's corporate funds
were allegedly spent for decorating RAMCO's offices in Tulsa,
Oklahoma. On information and belief, defendant Lee and/or his
wife converted a substantial part of that amount for their personal
use.
19. The corporate funds converted by Lee and/or his wife
must be returned to RAMCO.

32 .... All of the directors are alleged to have participated
in the acts of self-dealing and are therefore not capable of
exercising independent business judgment.

38. By entering into the redecoration scheme to benefit
himself, Lee profited in this self-dealing transaction at the
expense of RAMCO, thereby breaching his fiduciary duty of
loyalty to RAMCO and RAMCO's shareholders.
Amended Compl.
18, 19, 32, 38. These allegations clearly state a
claim for conversion against Lee. While the complaint alleges in general
and nonspecific terms that the directors each engaged in various selfdealing transactions, it cannot be fairly read to claim that a majority of
the board participated in the redecoration/conversion scheme. Although
plaintiff states in his brief that Lee converted the funds "with the
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complicity of the board of directors" (PAB at 4), that statement is without
factual support in the complaint. The complaint also falls short of
alleging that the directors approved the disbursement of funds for
redecoration with knowledge that a substantial portion of those funds
would be converted to Lee's personal use.
Because the pleaded facts do not allege that a majority of the
directors were either interested in the transaction with Lee or approved
that transaction knowing that it was wrongful, the redecoration claim
cannot survive scrutiny under Rule 23.1 unless the pleaded facts create
a reasonable doubt that the board's decision was the product of a valid
exercise of business judgment. In that connection, only Lee is alleged to
have stood on both sides of that transaction, and no pleaded facts indicate
that the other directors acquiesced in a disproportionate distribution to
Lee of $1.5 million. For these reasons, and because it is alleged that the
board approved the expenditure of corporate funds for redecoration (as
distinguished from the conversion), the plaintiff has shown no basis to
doubt that the board's action was anything but the product of a valid
exercise of businessjudgment. Therefore, a demand, had one been made,
would not have been futile and is not excused.
[16]
I am reluctant, however, to dismiss this claim without affording
the plaintiff an opportunity to amend his complaint to state a claim
against the directors. The statement in plaintiff's brief that Lee converted
some portion of the $1.5 million with the complicity of the other
directors, suggests that he may have a basis to assert such a claim. The
uncertainty over the board's awareness of, or acquiescence in, the alleged
conversion, and the dollar magnitude of that claim, make it just to allow
the plaintiff to plead that claim specifically, provided that he has a basis
for doing so. Chancery Court Rule 15(a) empowers this Court, in the
exercise of its discretion, to allow the plaintiff to amend his pleading
freely when justice so requires. Ch. Ct. R. 15(a). The plaintiff will
therefore be granted thirty days to amend his complaint solely in
connection with the redecoration claim.
IV.
[17-18] The final issue presented is whether Yaw is a proper derivative
plaintiff. Both parties agreed at oral argument that this question should
be treated as a summary judgment matter, since the defendants submitted
and relied upon materials not referenced in the complaint. See
Linebergerv. Welsh, Del. Ch., 290 A.2d 847, 848 (1972); see also Tr. at
45-49, 91-95. Summary judgment is appropriate where the moving party
can "show that there is no genuine issue as to any material fact and that
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the moving party is entitled to a judgment as a matter of law." Ch. Ct.
R. 56(c) (repl. vol. 1987)." The moving party bears the burden of
meeting that standard. Brown v. Ocean Drilling& Exploration Co., Del.
Supr., 403 A.2d 1114 (1979).
This Court has held that the plaintiff in a derivative action, in
addition to being a shareholder, must be a suitable derivative plaintiff.
In Katz v. PlantIndustries,Inc., Del. Ch., No. 6407, Marvel, C., ltr. op.
at 3-4 (1981), this Court enumerated several factors for consideration in
determining whether a derivative plaintiff is suitable:
Among the elements ...

are: economic antagonisms between

representatives and class; the remedy sought by plaintiff in the
derivative action; indications that the named plaintiff was not the
driving force behind the litigation; plaintiff's unfamiliarity with
the litigation; other litigation pending between the plaintiff and
defendants; the relative magnitude of plaintiff's personal interests
as compared to his interest in the derivative action itself;
plaintiff's vindictiveness toward the defendants' [sic] and, finally,
the degree of support plaintiff was receiving from the
shareholders he purported to represent:
Id. at 3 (quoting Davis v. Corned,Inc., 619 F.2d 588, 593-95 (6th Cir.),
reh'g denied, 623 F.2d 28 (1980)). In Youngnzan v. Tahmoush, Del. Ch.,
457 A.2d 376, 381 (1983), Vice Chancellor Hartnett held that the critical
question is whether there exists a substantial conflict of interest between
the plaintiff and the other shareholders. The Court placed upon the
defendants the burden of showing such a material conflict.
Here, the defendants argue that a recent $3 million judgment entered
against Yaw in favor of U.S. Trust (see Second McBride Aff. Exs. A-F)
has imposed financial pressures upon Yaw that impel him to seek an
immediate sale of RAMCO and ignore its long-term growth prospects.
Those pressures are said to make Yaw an inappropriate plaintiff. Tr. at
32. The defendants concede that Yaw does not seek a sale of the
company as an item of relief in this action, but contend that he is using
this action as leverage to insinuate himself into the negotiations for that
sale. Id. at 33, 36. Arguing that Youngman calls for a "motivational
test," id. at 38-39, the defendants argue that to validate Yaw's status as
"Rule 56(e) further provides that "an adverse party may not rest upon the mere allegations
or denials of his pleading, but his response ...must set forth specific facts showing that there
is a genuine issue for trial." Ch. Ct. R. 56(e); see also Feinbergv. Afakihson, Del. Supr., 407
A.2d 201, 203 (1979).
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a derivative plaintiff would harm RAMCO by interfering with the
directors' discretion to decide whether and on what terms a sale of the
company should take place. Id. at 40.
The plaintiff counters that if he is not allowed to prosecute these
claims, then no one can, because he is the only shareholder not accused
of wrongdoing, and no other shareholder is able to bring these claims to
light. Plaintiff argues that although his interest in seeing RAMCO sold
may be a relevant factor, it is not conclusive. That is, Yaw's interest in
having the company sold does not compel a conclusion that he will not
faithfully and vigorously prosecute the corporation's claims.
I agree. Yaw's goal of restoring all funds wrongfully extracted from
the corporation is consistent with the financial interest of all RAMCO
shareholders generally, including the defendants qua shareholders. In that
capacity, the defendants stand to benefit if assets wrongfully extracted are
restored to the corporation, even though in their capacity as directors
those same defendants would be the ones required to repay the funds.
The defendants have not persuaded me that Yaw's personal motivation
creates a substantial likelihood that this derivative action would not be
vigorously prosecuted. Emerald Partnersv. Berlin, Del. Ch., 564 A.2d
670, 674 (1989) (noting that a derivative plaintiff "will not be disqualified
simply because he may have interests which go beyond the interests of
the class"). The plaintiff's economic interest in seeking the return of
funds allegedly misappropriated from the company is sufficiently aligned
with the interests of the corporation, and the shareholders as a group, to
permit Yaw to prosecute this action. The defendants' motion for
summary judgment will therefore be denied.

To summarize: the defendants' motion to dismiss the 1988 computer
and furniture purchase claims on the basis of the statute of limitations is
granted. The defendants' motion for summary judgment on the ground
that Yaw is an unsuitable derivative plaintiff is denied. The defendants'
motion to dismiss the remaining claims pursuant to Rule 23.1 is denied,
except as to the office redecoration/conversion claim. That claim will be
dismissed, subject to the plaintiffs right to amend the complaint within
thirty days for the sole purpose of pleading the office
redecoration/conversion claim against the defendant directors.
IT IS SO ORDERED.

