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interest and bank overdrafts should be considered by the Court at all. I
discuss each disputed item individually.
1.

Accrued Interest

Petitioners contend that Respondent improperly took into account
an accrued interest liability shown on the June 30, 1989, balance sheet.
Paone and Lawson used the March 31, 1989, balance sheet, which does
not show the accrued interest liability. As I previously discussed, the
Court can consider the information on the June 30, 1989, balance sheet
in this appraisal action. Kovacs noted a relevant factor, then made a
proper deduction.
2.

Working Capital Loans

Kovacs' categorized some of working capital interest as an expense
to be deducted from cash flow. The remainder of working capital
interest, which Kovacs described as fixed working capital, he treated as
debt. As I have already discussed, Kovacs' approach to working capital
interest provides a more reliable indication of Silgan's value.
3.

Senior Notes

ir principle amount. In his report, Lawson states that the market
of these notes probably exceeds their principle amount because of
es in interest rates. Lawson's effort to slightly adjust the value of
:bt has merit, but I decline to alter the figure that the parties' experts
I upon.
4.

Other Long-Term Liabilities

Kovacas made another revision to management's projections
ming long-term liabilities. Paone used the figure employed by
xement in 1989, but Kovacs adjusted it to reflect long-term
ties reflected in Silgan's books prior to the merger. Lawson
rs with Kovacs inclusion of these liabilities, but he discounts them
sent value. Kovacs properly took account of liabilities evident on
i's books, but he should have discounted them to present value.
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Preferred Stock

Paone and Lawson used the book value of Silgan's preferred stock.
Kovacs' concluded that the preferred stock has a lower market value
based on one transaction. Lawson criticized Kovacs' reliance on one
transaction as an indication of market value, stating that one sale is not
equivalent to a market. Lawson is right. Kovacs should have deducted
the book value of preferred stock.
6.

Bank Overdrafts

Paone included bank overdrafts as a-separate deduction. Kovacs
did not, stating that bank overdrafts are part of working capital. Lawson
also believes that bank overdrafts are included in working capital.
Kovacs properly omitted bank overdrafts.
7.

Stock Options

In his report, Kovacs deducted a market value of stock options
from MVIC. At trial, Kovacs changed his position, agreeing with Paone
and Lawson that the stock options should be treated as fully outstanding
and the proceeds from the exercise of these options included in the equity
value.
G.

Present Value of Silgan's Common Equity

Kovacs' DCF analysis, with some adjustments, provides a good
method for valuing Silgan's common equity. As discussed above, I
conclude that several adjustments to this value are necessary. Kovacs
should have used a 12.8% discount rate and timed Silgan's cash flows at
mid-year. In his deductions from MVIC, Kovacs should have adjusted
long-term liabilities to present value and used the book value of Silgan's
preferred stock. As Kovacs testified at trial, his treatment of the stock
options also needs to be altered. With these adjustments, I find that
Kovacs' DCF analysis reliably values Silgan's stock.
V. FAIR VALUE
I have decided that Kovacs' market study and DCF analysis, with
some adjustments, provide reliable methods for valuing Silgan. In
reaching a final conclusion as to fair value, I do not give the two
approaches equal weight. I give greater weight to the DCF model
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because it actually values Silgan as a going concern, rather than
comparing Silgan to other businesses. I apply 2/3 weight to the DCF
analysis and 1/3 weight to the market study to reach a value of Silgan's
common equity of $79,429, unadjusted for stock options. For the
purposes of this appraisal, all of the experts agree that the stock options
should be treated as fully outstanding and the proceeds from the exercise
of these options included in the equity value. Kovacs subtracted a market
value for the options in his original report, so I add back that $9,100.
Finally, I add $1,646 to reflect the exercise price of the options to reach
a fair value of Silgan's common equity of $90,177. Dividing $90,177 by
15,179,000 shares, find the fair value for Silgan's stock as of the merger
date to be $5.94 per share.
VI. INTEREST
[9-10]
The appraisal statute directs the Court to fix a "fair rate of
interest" after considering "all relevant factors." 8 Del. C. § 262(h). In
setting the fair rate of interest, the Court primarily considers two factors,
the "prudent investor rate," and the surviving corporation's cost of
borrowing. Chang's Holdings. S.A. v. Universal Chemicals and
Coatings, Inc., Del. Ch., C.A. No. 10856, Chandler, V.C. (Nov. 22,
1994). The Court may also consider the legal rate of interest, as defined
in 6 Del. C. § 2301, as a relevant factor for determining the fair rate of
interest. See Neal, suR Mem. Op. at 52. In its discretion, the Court
can award simple or compound interest. Rapid-American Corn. v. Harris,
Del. Super., 603 A.2d 796, 807 (1992). As set forth below, I consider
each relevant factor individually, then weight them according to their
importance to reach a fair rate of interest of 9.5%.
A.

Legal Rate

Petitioners ask the Court to award the legal rate of interest, which
is 12.5%, as the fair rate of interest. Petitioners note that the Court has
relied solely on the legal rate in previous appraisal actions. See e.g,
Neal supra Mem. Op. at 52. Petitioners further argue that the legal rate
approximates the average cost of borrowing for Silgan and Silgan's
parent company, Silgan Holdings.
I give no weight to the legal interest rate because the parties have
presented sufficient evidence to set a prudent investor rate and Silgan's
cost of borrowing rate. See Chang's Holdings. supra slip. op. at 6. I do
not consider Petitioners' contention that the legal rate approximates
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Silgan's cost of borrowing because I can directly determine Silgan's cost
of borrowing.
B.

Cost of Borrowing

[11-12]
Section 262(h) specifically states that the Court should
consider the surviving corporation's cost of borrowing in setting a fair
rate of interest. 8 Del. C. § 262(h). This factor accounts for the benefit
the corporation received from having use of Petitioners' money during
the pendency of the appraisal action. Chang's Holdings, supra slip op.
at 2. The Court does not employ an objective test to determine what
interest rates were available to the corporation during the relevant period,
but applies the surviving corporation's actual cost of borrowing. Id. at
10.
Respondent provided a summary of the average interest rates for
its borrowings from 1989 through 1994. The combined average rate or
these borrowings is 10.51%. Respondent contends that the rate for its
revolving credit line, which is 9.08%, represents its actual costs of
borrowing for the purposes of this appraisal action. According to
Respondent, Silgan would have used this source of credit to increase its
borrowings had it not had use of Petitioners' funds. Petitioners argue that
the Court should ignore secured debt like the revolving credit line in
determining Respondent's cost of bargaining. Petitioners portray Silgan's
retention of their money as an unsecured loan, thus Silgan's rate for
unsecured borrowing is the relevant rate.
In determining Silgan's borrowing rate, I will not exclude any of
Silgan's sources of credit. Silgan's aggregate borrowing rate best reflects
the benefit it received from having use of Petitioners' funds during the
pendency of this proceeding. See Cooper sup
Mem. Op. at 28
(seeking evidence of the surviving corporation's average cost of debt).
The evidence provided by Respondent shows that its average cost of
borrowing for the relevant period was 10.51%.
Petitioners argue that the Court should also consider the borrowing
rate of Silgan Holdings, Respondent's parent corporation. Petitioners
submit that the combined rate for the borrowing of Silgan and Silgan
Holdings is 12.1%. Respondent replies that § 262(h) instructs the Court
to consider only the surviving corporation's cost of borrowing, not a
related corporation's cost of borrowing.
[13] Pursuant to § 262(h), this Court considers "all relevant factors in
determining the fair rate of interest, which may include the borrowing
rate of the surviving corporation's parent. See Cede, supra Mem. Op.
at 81. In Cede, the parent corporation did all the borrowing for the

19951

UNREPORTED CASES

1097

surviving corporation, so the parent corporation's cost of borrowing was
Silgan has
a relevant factor. Id. Unlike the circumstances in C
engaged in a substantial amount of independent borrowing since 1989.
I can determine Respondent's rate of borrowing without referring to the
borrowing of its parent, Silgan Holdings, so I do not believe Silgan
Holdings's rate of borrowing is a relevant factor. The relevant cost of
borrowing rate is the average cost of Silgan's debt-10.51%.
C.

Prudent Investor Rate

Another relevant factor is the prudent investor rate, which is the
return on investment that a hypothetical prudent investor could have
received during the relevant period. Lebman v. National Union Elec.
Corp. Del. Ch., 414 A.2d 824, 829 (1980). Respondent has offered
evidence that the prudent investor rate ranged from 8.34% to 9.09%
during the applicable period. Petitioners have not attempted to calculate
the prudent investor rate. I set the prudent investor rate at 9.0%.
D.

Fair Rate of Interest

Based on the evidence presented, I arrive at a prudent investor rate
of 9.0% and a cost of borrowing rate of 10.51%. 1 do not give these
factors equal weight. Under these circumstances, I believe the prudent
investor rate is the most important factor. See Cede su . Mem. Op. at
83. Applying a 2/3 weight to the prudent investor rate and a 1/3 weight
to the cost of borrowing rate, I award 9.5% simple interest from the date
of the merger.
VII. COSTS
The Court may allocate the costs of this proceeding as it deems
equitable under the circumstances. 8 Del. C. § 262(j). This is the first
appraisal in which I have appointed a neutral expert and I must determine
who should bear the considerable cost of his services. I direct the parties
to share equally the cost of Mr. Lawson's services. Respondent shall pay
all other court costs.
The parties shall confer and try to agree on a form of Order that
will implement this decision.
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KLOTZ v. WARNER COMMUNICATIONS, INC.
No. 11,633
Court of Chancery of the State of Delaware,New Castle
May 8, 1995
Plaintiff, a stockholder of Warner Communications, Inc., which
merged with Time-Warner, Inc., claimed that Warner stockholders were
entitled to appraisal rights arising out of the merger which was approved
by written consent. Defendants, however, filed a motion to dismiss the
complaint, as section 262(b)(1) denies appraisal rights to stockholders in
plaintiffs position, even where a merger is approved by written consent.
The court of chancery, per Vice-Chancellor Chandler, granted
defendants' motion to dismiss. The court held that the "market out"
exception to the appraisal remedy under section 262 of the Delaware
General Corporation Law denies appraisal rights to stockholders whose
shares are traded on a national securities exchange or are held by at least
two thousand stockholders.
1.

Statutes

0

181(1)

To determine how section 262 applies to the Time-Warner merger,
this court must look to the text of the statute itself. DEL. CODE ANN. tit.
8, § 262 (1990).
2.

Statutes

C=

188, 190

The plain meaning of the language of the statute embodies the
intent of the Legislature, and this court looks no further in interpreting
the statute unless the language is ambiguous.
3.

Statutes

C= 208

In searching for the plain meaning of a statutory text, this court
should not narrowly focus on a word or a sentence, but should consider
the language within the context and structure of the entire statute.
Pamela S. Tikellis, Esquire, of Chimicles, Jacobsen & Tikellis,
Wilmington, Delaware; and Daniel W. Krasner, Esquire, and Edward P.
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Dietrich, Esquire, of Wolf, Haldenstein, Adler, Freeman & Herz, New
York, New York, of counsel, for plaintiff.
Charles F. Richards, Jr., Esquire, and Matthew J. Ferretti, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Max S. Gitter,
Esquire, of Paul, Weiss, Rifkind, Wharton & Garrison, New York, New
York, of counsel, for defendants.
CHANDLER, Vice-Chancellor
This lawsuit involves a dispute over the applicability of the socalled "market out" exception to the appraisal remedy under § 262 of the
Delaware General Corporation Law. The market out exception denies the
appraisal remedy to stockholders who hold shares traded on a national
securities exchange or held of record by at least 2000 stockholders.
Pending before the Court is Warner Communications, Inc.'s
("Warner") and Time Warner, Inc.'s ("Time-Warner," and together with
"Warner" defendants) motion to dismiss Howard S. Klotz's ("Klotz")
lawsuit pursuant to Court of Chancery Rule 12(b)(6). Klotz's claims
depend on his assertion that the stockholders of Warner had appraisal
rights arising from Warner's merger with Time-Warner. Defendants
argue that Warner's stockholders had no appraisal rights under Delaware
law, so this lawsuit should be dismissed. Because 8 Del. C. § 262(b)(1)
("§ 262(b)(1)") denies appraisal rights to the stockholders of Warner in
the circumstances of this case, I grant defendants' motion to dismiss.
I.BACKGROUND
This lawsuit arises out of the famous Time-Warner merger, which
is described in detail in Paramount Communications, Inc. v. Time. Inc.,
Del. Ch., C.A. No. 10670, Allen C. (July 14, 1989), aff'd, Del. Supr.,
571 A.2d 1140 (1989). Defendants accomplished the merger through a
two step process. First, Time purchased 100 million shares of Warner
common stock. Following the completion of the tender offer, Time,
which renamed itself Time-Warner, controlled approximately 59.3% of
Warner's outstanding shares of common stock. Time then undertook the
second step, the merger of Warner into Time-Warner, by approving the
merger agreement by written consent without a meeting of Warner
stockholders. Warner sent its other stockholders notice of the merger and
an Information Statement/Prospectus describing the merger.
The
Information Statement/Prospectus stated: "Under the DGCL, holders of
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Warner Common Stock are not entitled to appraisal rights with respect to
the [m]erger."
Klotz, as a former owner of Warner common stock and as trustee
for the Rose Klotz Trust, alleges that Warner mislead its stockholders by
informing them that they were not entitled to appraisal rights regarding
the merger with Time-Warner. Klotz claims that mergers approved by
written consent cannot come within the exception to appraisal rights
provided by § 262(b)(1) (the market out exception). Defendants request
that Klotz's suit be dismissed because the market out exception applies
to merger approved by written consent.
II. THE MARKET OUT EXCEPTION
The parties disagree about whether Warner had to hold a
stockholders meeting in order to qualify under the market out exception
of § 262(b)(1). No court has previously considered this issue, so the
parties' dispute focuses on the statutory language. Each side claims that
the text of § 262(b)(1) supports his or their position. In pertinent part,
§ 262(b)(1) states:
(b)
Appraisal rights shall be available for the shares of
any class or series of stock of a constituent corporation in a
merger or consolidation to be effected pursuant to § 251,
252, 254, 257, 258 or 263 of this title:
(1) Provided, however, that no appraisal
rights under this section shall be available for
the shares of any class or series of stock which,
at the record date fixed to determine the
stockholders entitled to receive notice of and to
vote at the meeting of stockholders to act upon
the agreement of merier or consolidation, were
either (i) listed on a national securities
exchange or (ii) held of record by more than
2,000 stockholders ....
8 Del. C. § 262(b)(1) (emphasis added). While the parties agree that
§ 262(b)(1) provides an exception to appraisal rights for publicly traded
shares of stock, they attribute very different meanings to the phrase
emphasized above.
According to Klotz's reading of the statutory text, stockholders are
"entitled to vote at the meeting of stockholders to act upon the agreement
of merger . . ." or else they get appraisal rights. Klotz contends that
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other sections of title 8 support his reading of § 262(b)(1). He notes that
the disputed phrase in § 262(b)(1) corresponds to the language of 8 Del.
C. § 213(a), which defines record date for the purposes of a stockholder
meeting. Section 213(b) of title 8 provides a different definition of
record date for stockholder actions taken by written consent. Klotz also
argues that 8 Del. C. § 262(d) ("§ 262(d)"), which describes the
procedure for perfecting appraisal rights, assumes that mergers approved
by written consent trigger appraisal rights. Section 262(d) provides
different procedures for perfecting appraisal rights depending on whether
a merger is approved by written consent in lieu of meeting or at a
meeting of stockholders. Klotz argues that § 262(d)(2)-which addresses
perfection of appraisal rights in mergers approved by written consentpresupposes that stockholders perfecting their appraisal rights under this
subsection will have appraisal rights. Section 262(d) does not confer
appraisal rights on the shares of Warner stock (it describes how to perfect
appraisal rights as to shares for which appraisal is available under
§ 262(b) or (c)), but Klotz argues that it is consistent with his view that
the market out exception does not apply to mergers approved by written
consent.
Defendants respond that Klotz's entire lawsuit relies on a strained
reading of § 262(b)(1) that cannot be reconciled with the plain meaning
of the statutory language. Defendants read the phrase emphasized by
Klotz as merely defining "record date." Had the drafters intended to
exclude mergers approved by written consent from the market out
exception, defendants argue, they would have done so in a separate
subsection. Furthermore, defendants contend, Klotz's interpretation of
§ 262(b)(1) is inconsistent with the language and purpose of§ 228, which
expressly authorizes stockholders to act by written consent in lieu of a
meeting.
A.

The Plain Meaning of § 262(b)(1)

[1-2] To determine how § 262 applies to the Time-Warner merger, this
Court must look to the text of the statute itself. See Keys v. State, Del.
Supr., 337 A.2d 18,22 (1975). The plain meaning of the language of the
statute embodies the intent of the Legislature, and this Court looks no
further in interpreting the statute unless the language is ambiguous. State
v.Skinner Del. Supr., 632 A.2d 82, 85 (1993).
The plain meaning of the text of § 262(b)(1) does not precondition
the market out exception on approval of the merger at a meeting of
stockholders. Section 262(b)(1) denies appraisal rights for shares of
"stock, which, at the record date fixed to determine the stockholders
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entitled to receive notice of and to vote at the meeting of stockholders to
act upon the agreement of merger or consolidation," were traded in a
public market. 8 Del. C. § 262(b)(1). The phrase emphasized by Klotz
provides the date for determining whether the shares are publicly traded.
If the shares are publicly traded on the record date for the stockholder's
meeting for the approval of the merger, then the market out exception
applies. Section 262(b)(1) makes no reference to a record date for action
taken by written consent. However, the language of § 262(b)(1), when
read in conjunction with § 228, does not distinguish between mergers
approved at a stockholders meeting and mergers approved by written
consent. Delaware law permits corporations to act by written consent in
lieu of a meeting of the stockholders. 8 Del. C.§ 228. An action taken
by written consent has a record date, which can substitute for the
stockholders meeting for purposes of § 262(b)(1). See 8 Del. C.
§ 213(b). Klotz does not agree that a record date for a written consent
can substitute as the record date for the purposes of § 262(b)(1). He
infers from the absence of a specific reference to the record date of a
written consent that the Delaware General Assembly intended to exclude
mergers approved by written consent from the market out exception. I
do not find the omission very important because the general applicability
of § 228 obviates the need for a specific provision sanctioning the use of
a written consent. Section 228 allows the use of a written consent in lieu
of a meeting for My corporate purpose. 8 Del. C. § 228. Section
262(b)(1) does not have to sanction the use of a written consent in order
for § 228 to apply, so I do not find it significant that the drafters of
§ 262(b)(1) ignored the issue.
B.

The Structure of &262

[3]
In searching for the plain meaning of a statutory text, this Court
should not narrowly focus on a word or a sentence, but should consider
the language within the context and structure of the entire statute. C & T
Associates v. Government of New Castle County. Del. Ch., 408 A.2d 27,
29 (1979). Klotz argues that another subsection of § 262 is inconsistent
with defendants' interpretation of § 262(b)(1). As I explained above,
Klotz believes § 262(d) indicates that the drafters of § 262(d) knew that
mergers approved by written consents always trigger appraisal rights. If
§ 262(d) was irreconcilable with defendants' interpretation of§ 262(b)(1),
that could create ambiguity in the meaning of the statutory language.
However, the plain meaning of the text of § 262(d) is fully consistent
with defendants' interpretation of § 262(b)(1). The relevant portion of
§ 262(d) states:
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Appraisal rights shall be perfected as follows:
(1) If a proposed merger or consolidation for
which appraisal rights are provided under this
section is to be submitted for approval at a
meeting of stockholders, the corporation, ...
shall notify each of its stockholders who was
such on the record date for such meeting with
respect to shares for which appraisal rights are
available pursuant to subsection (b)or (a)
hereof that appraisal rights are available ....
(2) If the merger or consolidation was
approved pursuant to § 228 ...of this title,
the surviving or resulting corporation,... shall
notify each of the stockholders entitled to
appraisal rights ... that appraisal rights are
available ....

8 Del. C. § 262(d) (emphasis added). Klotz contends that the difference
in the emphasized language shows that the drafters of § 262(d) knew that
mergers pursuant to § 228 always trigger appraisal rights, while mergers
approved at a stockholders' meeting require an analysis under § 262(b)
to determine whether an exception to appraisal applies.
Klotz's argument ignores the plain meaning of the text of § 262(d)
and attempts to turn its terms into words of art. While the two
subsections of § 262(d) use different words, the emphasized portions of
each subsection have the same common sense meaning. The phrase"stockholders who [were] such on the record date for such meeting with
respect to shares for which appraisal rights are available pursuant to
subsection (b) or (c) hereof'-is just another way of saying "stockholders
entitled to appraisal rights." Section 262(d) does not presuppose that
mergers approved pursuant to § 228's consent procedure will always
afford stockholders an appraisal remedy.
The structure of § 262 actually supports my conclusion that the
market out exception of § 262(b)(1) also applies to mergers approved by
written consent
Section 262(b) unambiguously describes two
circumstances under which the market out exception does not apply.
First, § 262(b)(2) restores appraisal rights denied by § 262(b)(I) when
stockholders receive consideration that does not meet the requirements
enumerated in § 262(b)(2)(a)-(d). Second, § 262(b)(3) assures appraisal
rights to shares not owned by the parent corporation in all mergers
pursuant to 8 Del. C. § 253. Because the drafters of § 262(b) placed
these exemptions from the market out exception in separate subsections,
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one may reasonably assume they would have included a "written consent"
exemption in a separate subsection as well. The structure of § 262(b)
thus makes Klotz's strained inference from the absence of a provision
sanctioning the use of written consents in § 262(b)(1) even more
improbable.
IV. CONCLUSION
The merger of Warner into Time-Warner did not entitle
Section 262(b)(1)
stockholders of Warner to appraisal rights.
stock that can be
shares
of
rights
to
unambiguously denies appraisal
traded in a public market, regardless of whether the merger was approved
at a stockholders' meeting or by written consent. Because Warner's
stockholders are not entitled to appraisal rights, both of Klotz's claims
fail as a matter of law. Defendants' motion to dismiss is granted.
IT IS SO ORDERED.

RN RE SANTA FE PACIFIC CORP. SHAREHOLDER LITIGATION
No. 13,587 (Consolidated)
Court of Chanceryof the State of Delaware,New Castle
May 31, 1995
In a consolidated class action suit, the plaintiffs, shareholders of
Santa Fe, alleged that the director defendants had breached their duties
of care, loyalty, and disclosure in connection with a proposed merger of
Santa Fe and BNI. The plaintiffs claimed that the board breached their
duties by not fully disclosing material information concerning a
competing merger offer by Union Pacific and by adopting unreasonable
defensive measures to discourage the Union Pacific offer. The issues
were decided on the defendants' motion to dismiss pursuant to Chancery
Court Rule 12(b)(6).
The court of chancery, per Vice-Chancellor Jacobs, held that the
plaintiffs failed to plead a legally sufficient claim as to the disclosure
issues when all known material facts pertaining to the risks of a
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competing tender offer and a stock repurchase plan were disclosed to the
shareholders. The court also found that no duty was owed to disclose the
particulars of earlier negotiations which shareholders were not asked to
vote upon and that the resulting fully informed shareholder vote operated
to extinguish any claim that the directors had breached their duty of due
care. Additionally, Revlon duties to maximize shareholder value did not
attach when the favored transaction did not involve a change of control
and when the unsolicited acquisition offer was resisted by a disinterested,
independent board of directors. Finally, the court found that defensive
measures adopted in response to the competing merger offer did not
violate Unocal standards. Accordingly, the defendants' motion to dismiss
was granted.
1.

Pretrial Procedure

t

679

On a Rule 12(b)(6) motion to dismiss for failure to state a claim,
all facts of the pleadings and reasonable inferences to be drawn therefrom
are accepted as true, but neither inferences nor conclusions of fact
unsupported by allegations of specific facts upon which the inferences
rest are accepted as true. DEL. CH. CT. R. 12(b)(6).
2.

Pretrial Procedure

C=

679

A motion to dismiss concedes only well-pleaded allegations of fact,
not conclusory allegations of fact or law that are unsupported by specific

factual allegations. DEL. CH. CT. R. 12(b)(6).
3.

Pretrial Procedure

e=

622

For a motion to dismiss to succeed, it must appear with reasonable
certainty that a plaintiff would not be entitled to the relief sought under
any set of facts which could be proven to support the action. DEL. CH.
CT. R. 12(b)(6).
4.

Corporations

m

310(1), 316(4)

Delaware law imposes upon a corporation's directors a fiduciary
duty to disclose fully and fairly all material facts when seeking
stockholder action.
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316(4)

An omitted fact is material if there is a substantial likelihood that
its disclosure would have been viewed by the reasonable investor as
having significantly altered the "total mix" of information made available.

6.

Corporations

=

310(1)

When the board of directors perceived in good faith that the risk

of Interstate Commerce Commission disapproval of a competing merger
offer was greater than the risk associated with the merger offer submitted
for shareholder approval, they were hot obligated to give "equal
disclosure time" in discussing the regulatory risks associated with each
proposal, providing that all known facts material to that risk were
disclosed.
7.

Corporations

0

310(1), 316(4)

Claim that board of directors had breached their duty of disclosure
was legally insufficient when the plaintiffs did not explain how or why
disclosure of more information concerning the approval of a merger by
the Interstate Commerce Commission would have had actual significance
in the deliberations of a reasonable shareholder.
8.

Corporations

!

310(1)

Claim that directors had breached their fiduciary duty of disclosure
was legally deficient when additional material which plaintiffs argued
should have been disclosed was not demonstrated to be material to a
shareholder deciding whether or not to vote for a proposed merger, and
the complaint did not allege that the affirmatively disclosed information
was false or misleading.
9.

Corporations

-

316(4)

Under Delaware law, a fully informed shareholder vote ratifies a
challenged transaction and operates to extinguish any claim that the
directors breached their fiduciary duty of care in connection with that
transaction.
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w 316(4)

Corporations

Unlike a due care claim, an informed shareholder vote does not
operate to extinguish a claim for breach of the duty of loyalty.
11.

Corporations

e= 310(1)

Although Revlon duties to maximize shareholder value will attach
when a corporation initiates an active bidding process seeking to sell
itself, a disinterested, independent board of directors has the prerogative,
consistent with its fiduciary duties, to resist a third party's unsolicited
acquisition proposal or offer. In those circumstances, a board may prefer
a preexisting transaction without becoming subject to Revlon duties when
the favored transaction does not involve a change of control.
12.

Corporations

*=

310(1), 320(11)

Under Unocal standards, director-defendants have the ultimate
burden to establish that (1) the board had reasonable grounds to believe
that a threat to corporate policy and effectiveness existed, and (2) the
defensive measures adopted were reasonable in relation to the threat
posed.
13.

Corporations

2

320(11)

The first prong of the Unocal test, requiring proof that the board
of directors had reasonable grounds to believe that a threat to corporate
policy and effectiveness existed, is satisfied by a showing that a
reasonable investigation was undertaken in good faith.
14.

Corporations

U

310(1)

In applying the second prong of the Unocal test, to determine
whether the board of directors violated their fiduciary duties by adopting
defensive measures that were not reasonable in relation to the threat
posed, the focal point of analysis is upon (1) whether the challenged
defensive measures were either preclusive or coercive, and (2) if not,
whether the defensive measures fell within a range of reasonableness.
Pamela S. Tikellis, Esquire, James C. Strum, Esquire, and Robert J.
Kriner, Jr., Esquire, of Chimicles, Jacobsen & Tikellis, Wilmington,
Delaware; Joseph A. Rosenthal, Esquire, and Norman M. Monhait,
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Esquire, of Rosenthal, Monhait, Gross & Goddess, Wilmington,
Delaware; Berger & Montague, P.C., Philadelphia, Pennsylvania, of
counsel; Burt & Pucillo, West Palm Beach, Florida, of counsel; and
Goodkind, LaBaton, Rudoff & Sucharow, New York, New York, of
counsel; Wechsler, Skimick, Harwood, Halebian & Feffer, New York,
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Vice-Chancellor

This consolidated class action challenges the pending merger of
Santa Fe Pacific Corporation ("Santa Fe") into Burlington Northern, Inc.
("BNI"). That transaction (the "merger") was preceded by an extended
and well-publicized bidding contest to acquire Santa Fe, between Santa
Fe's chosen merger partner, BNI, and an unsolicited third party suitor,
Union Pacific Corporation ("Union Pacific"). The merger was approved
by Santa Fe stockholders on February 7, 1995, but has not yet been
consummated pending approval by the United States Interstate Commerce
Commission ("ICC").' The plaintiffs are Santa Fe shareholders. The
defendants are Santa Fe and its board of directors (the "director
defendants"), 2 and BNI. The plaintiffs claim that Santa Fe's board of
directors breached its fiduciary duties of disclosure, care and loyalty in
connection with the bidding contest and the board's approval and

'The ICC is charged with antitrust oversight of the rail transportation industry. All
mergers and combinations within that industry must receive ICC approval.
2
The named individual director defendants are Robert D. Krebs ("Krebs"), Santa Fe's
Chairman, President and Chief Executive Officer ("CEO"), as well as Bill M. Lindig, Roy S.
Roberts, John S. Runnells, II, Robert H. West, Joseph F. Alibrandi, George Deukmejian, Jean
Head Sisco, Michael A. Morphy, and Edward F. Swift.
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recommendation of the merger, and that BNI aided and abetted those
fiduciary breaches.
All defendants have moved, pursuant to Court of Chancery Rule
12(b)(6), to dismiss the complaint on the ground that it fails to state
claims upon which relief can be granted. This is the Opinion of the
Court on the defendants' motion to dismiss. For the reasons discussed
below, that motion will be granted.
I.

PROCEDURAL BACKGROUND

This litigation was commenced on June 30, 1994, shortly after
Santa Fe and BNI first announced their initial merger agreement. Union
Pacific subsequently filed a separate action. On October 14, 1994, the
several shareholder actions attacking the then-proposed Santa Fe-BNI
merger were consolidated, and a Consolidated and Amended Complaint
was filed. On October 18, 1994, this Court denied the shareholder
plaintiffs' (and Union Pacific's) motion to expedite the proceedings and
to hear their application for a preliminary injunction. Union Pac. Corp.
v. Santa Fe Pac. Corp. Del. Ch., C.A. No. 13778, Jacobs, V.C. (Oct. 18,
1994).
On January 25, 1995, the shareholder plaintiffs filed a Second
Consolidated and Amended Complaint, and again moved (together with
Union Pacific) for expedited proceedings and preliminary injunctive
relief. On January 30, 1995, that motion was denied. Union Pac. Corp.
v. Santa Fe Pac. Cop., Del. Ch., C.A. No. 13778, Jacobs, V.C. (Jan. 30,
1995). The following day, Union Pacific withdrew its competing tender
offer. The Santa Fe-BNI merger was approved by over 70% of Santa
Fe's shareholders at a special stockholders meeting on February 7, 1995.
One month later, on March 6, 1995, the plaintiffs filed a Revised
Second Consolidated and Amended Complaint (the "complaint"). Count
I of that complaint alleges that the director defendants breached their
duties under Revlon, Inc. v. MacAndrews and Forbes Holdings, Inc.. Del.
Supr., 506 A.2d 173 (1986) ("Revlon"), and its progeny, by not fully
informing themselves of alternatives to the BNI merger and by favoring
the BNI transaction to the exclusion of other alternatives, in particular the
Union Pacific offer. Count II claims that in order to advantage the Santa
Fe-BNI merger over Union Pacific's unwanted offer, the Santa Fe
directors adopted unreasonable defensive measures in violation of Unocal
Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985)
("Unocal") and its progeny. Count III alleges that the directors breached
their fiduciary duty of disclosure by failing to disclose facts material to
an informed consideration by shareholders of the competing offers for
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Santa Fe. And Count IV claims that defendant BNI knowingly aided and
abetted the director defendants in the aforementioned breaches of
fiduciary duty. These claims are the subject of the pending dismissal
motion.
II.

3
RELEVANT FACTS

Santa Fe, a Delaware corporation with its principal executive
offices in Schaumburg, Illinois, is a holding company engaged in the
business of providing railway transportation. BNI, a Delaware corporation with its principal place of business in Forth Worth, Texas, is a
holding company also engaged in, among other things, providing railway
transportation. Both Santa Fe and BNI are widely held public companies.
Santa Fe and BNI first began discussing a possible combination
during the summer of 1993. Those initial negotiations broke off in
November of that same year. Seven months later, in June 1994, Santa
Fe and BNI resumed merger negotiations after both companies found
themselves pursuing an acquisition of certain assets of Kansas City
20-21). Five days after
Southern Industries ("KCSI"). (Complaint at
Santa Fe and BNI renewed their negotiations, the two railroads
announced, on June 29, 1994, that they had agreed to a stock-for-stock
merger based on an exchange ratio of 0.27 shares of BNI for each share
of Santa Fe (the "original merger agreement"). Based on then-prevailing
stock prices, the value of the original merger transaction was $13.50 per
Santa Fe share. (Complaint at
22, 24).
Under the original and all subsequent Santa Fe-BNI merger
agreements, director defendant Krebs, Santa Fe's Chairman and CEO,
would become the CEO of the combined entity, and BNI's CEO, Gerald
Grinstein, would become Chairman of the Board of the Combined entity.
(Pls. Br. at 4). The complaint does not allege that any member of Santa
Fe's board other than Mr. Krebs had an economic interest in the proposed
merger with BNI, nor does it claim that a majority of the Santa Fe
directors were not independent.

'The facts recited herein are based upon the allegations of the complaint and documents
incorporated therein by reference. A document is deemed to be incorporated by reference into
a complaint if the complaint refers to and relies upon the document. Wiener v. The Southern
Co Del. Ch., C.A. No. 10525, Jacobs, V.C. (January 24, 1992), Mem. Op. at 11, FN 7, and
cases cited therein. In this case the complaint expressly refers to and relies upon the joint
proxy statement and the supplemental proxy statement. Therefore, the content of those
documents will be considered in determining the legal sufficiency of the claims. (The
complaint and those documents are sometimes referred to collectively as the "complaint.").
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On October 5, 1994, Mr. Krebs met with Union Pacific
representatives, who proposed a stock-for-stock merger of Santa Fe into
Union Pacific at an exchange ratio of 0.344 shares of Union Pacific for
each share of Santa Fe. Based on the then-current market price of Union
Pacific shares, the value of that proposal would have been about $18 per
share of Santa Fe - about 33% higher than the original BNI merger
proposal. Union Pacific also indicated that it might be willing to offer
a higher price and to take steps designed to address Santa Fe's concerns
that the ICC might not approve a Santa Fe-Union Pacific merger.
27-30).
(Complaint at
On October 6, 1994, the Santa Fe board formally rejected Union
Pacific's offer, because of. (i) regulatory (potential antitrust) concerns,
(ii) inadequacy of the offered price, and (iii) advice of counsel that the
terms of the Santa Fe-BNI merger agreement did not permit the board to
consider Union Pacific's offer. Later that same day, Union Pacific filed
an action in this Court seeking declaratory relief and an injunction against
31-32).
the proposed Santa Fe-BNI merger. (Complaint at
On October 26, 1994, BNI improved its offer by increasing the
proposed exchange ratio to 0.34 shares of BNI for each share of Santa
Fe. Based on then-current market prices, the value of BNI's improved
offer was $17 per share of Santa Fe. The Santa Fe board continued to
endorse the BNI merger over Union Pacific's competing offer. The
board was unwilling to recommend abandoning the BNI transaction
because of its concern that the ICC would not approve a merger with
Union Pacific. (Complaint at 48).
On October 30, 1994, Union Pacific improved its offer by
increasing the proposed exchange ratio to 0.407 Union Pacific shares for
each share of Santa Fe. At then-current market prices, the value of
Union Pacific's newest proposal would have been worth approximately
$20 per share of Santa Fe stock. On November 2, the Santa Fe board
rejected that offer. However, the board did advise Union Pacific that if
it established a voting trust that would reduce the regulatory risk to Santa
Fe's shareholders, the Santa Fe board would consider a Union Pacific
52-53).
proposal. (Complaint at
On November 8, 1994, in response to widespread doubts as to
whether the ICC would approve a Union Pacific-Santa Fe merger, Union
Pacific proposed to establish a voting trust of the kind suggested by Santa
Fe. Under that proposed arrangement, Santa Fe and Union Pacific could
consummate the financial component of a merger while simultaneously
placing stock ownership of the railroad in a trust pending ICC review.
If the ICC granted approval, Union Pacific would proceed with the
merger. If the ICC did not grant approval, Union Pacific would divest
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itself of one of the two railroads. In either event, Santa Fe's shareholders
would receive their merger consideration "up-front," without assuming
any financial risk that ICC approval might not be obtained. (Complaint
at 755).
On November 9, 1994, Union Pacific announced that it had
commenced a cash tender offer of $17.50 per share for up to 57.1% of
Santa Fe's stock. That tender offer, if successful, would then be followed
by a "back-end" merger wherein Union Pacific would exchange 0.354 of
its shares for each remaining share of Santa Fe. (Complaint at T 56).
On November 22, 1994, Santa Fe's board responded by recommending that its shareholders not tender into Union Pacific's latest offer.
In a Schedule 14D-9, the Santa Fe board recommended against the Union
Pacific offer because: (1) the offer was conditioned upon receiving an
informal opinion from the ICC approving the voting trust; (2) the "front
end" of the proposed Union Pacific transaction would be taxable, whereas
the BNI transaction would not be; and (3) the Union Pacific proposal was
subject to conditions that made it too uncertain to be considered "firm."
(Complaint at 59).
On November 28, 1994, Union Pacific's voting trust proposal was
approved by an informal ICC staff opinion.4 That same day, the Santa
Fe board adopted a shareholder rights plan, or "poison pill." The rights
plan provided that if a bidder other than BNI acquired 10% of Santa Fe's
common stock, the company's shareholders would become entitled to
receive common stock or other property having a value of twice the
exercise price of the "poison pill" rights. (Complaint at 7 64-66).
Despite the ICC's approval of the voting trust, the Santa Fe board
continued to recommend that its shareholders not tender into the Union
Pacific offer. (Complaint at $ 32). In an exchange of correspondence,
Mr. Krebs advised Union Pacific that Santa Fe was not for sale, although
he did urge Union Pacific to increase the value of its offer. (Complaint
at
71-72).
On December 18, 1994, Santa Fe and BNI announced that they had
again amended their merger agreement to provide for a joint tender offer
(the "joint tender offer") in which both companies would purchase up to
33% of Santa Fe's outstanding shares for $20 per share cash. The joint
tender offer was conditioned upon Santa Fe shareholders approving a
"back-end" merger with BNI, wherein each remaining Santa Fe share
would be exchanged for 0.4 shares of BNI. Under the revised merger
agreement, Santa Fe would pay BNI a $50 million "termination fee" plus
4
That approval was later formalized on December 20, 1994, by an order of the full
Commission.
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up to $10 million for expense reimbursement if the merger was not
consummated. (Complaint at
76-77).
A special Santa Fe shareholders meeting was scheduled for
February 7, 1995 to consider the proposed Santa Fe-BNI merger. On
January 13, 1995, in connection with that meeting, Santa Fe disseminated
a BNI-Santa Fe joint proxy statement (the "joint proxy") soliciting
shareholder approval of the merger.
On January 18, 1995, Union Pacific again revised its offer, and
announced that it would purchase all outstanding Santa Fe shares for
$18.50 per share cash. This all-shares-all-cash offer was conditioned
upon Santa Fe withdrawing its shareholder rights plan. On January 23,
1995, the Santa Fe board announced that in the opinion of its investment
banking firm, Goldman Sachs, the Santa Fe-BNI proposal was fair, and
the board continued to recommend that Santa Fe shareholders not tender
into the Union Pacific offer. (Complaint at
89-90, 94).
On January 24, 1995, Santa Fe and BNI again amended their
merger agreement to allow (but not require) Santa Fe to repurchase up to
an additional 10 million of its shares, after completion of the joint tender
offer but before consummation of the "second step" BNI merger (the
"repurchase program"). The repurchase program would not affect the
number of BNI shares to be exchanged in the merger, but if carried out
in full, would increase the exchange ratio to 0.4347 shares of BNI for
each share of Santa Fe. (Complaint at 95).
Thereafter, the Santa Fe board increased to 15% the ownership
threshold at which its rights plan would be "triggered." That was done
in connection with an agreement reached between Santa Fe and two of
its shareholders, including its largest shareholder, Alleghany Corp.
("Alleghany"). The rights plan amendment enabled Alleghany to increase
its stake in Santa Fe from under 10% to slightly below 15%. In return,
those shareholders committed to support the proposed merger with BNI.
In a supplement to the joint proxy statement, Santa Fe disclosed
information about the repurchase program and the amended shareholder
rights plan. (Complaint at 96).
As earlier noted, on January 26, 1995, Union Pacific requested this
Court to schedule expedited proceedings, including a hearing on its
motion for a preliminary injunction. That request was denied on
January 30, 1995, after which Union Pacific withdrew its offer and
dismissed its action. Thereafter, Santa Fe's shareholders approved (by an
over 70% majority) the proposed merger with BNI at a special meeting
held on February 7, 1995.
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THE CONTENTIONS

The defendants seek the dismissal of all counts of the complaint for
failure to state a claim upon which relief can be granted. The defendants
argue as follows: the Santa Fe board fully and fairly disclosed to
shareholders all facts material to the merger with BNI. Because the
shareholder vote approving the merger was fully informed, it ratified the
Santa Fe directors' actions in negotiating, approving and recommending
the merger to stockholders. The effect of ratification was to extinguish
all claims against the director Santa Fe defendants for breach of their
fiduciary duties of care and loyalty.
Alternatively, and independent of ratification, the Santa Fe
defendants contend that as a substantive matter Counts I and II of the
complaint fail to state a claim upon which relief can be granted. The
Santa Fe defendants additionally argue that the plaintiffs' due care claims
should be dismissed under Article TENTH of Santa Fe's certificate of
That provision tracks the language of 8 Del. C.
incorporation.
§ 102(b)(7), and exculpates Santa Fe's directors from monetary liability
for any violations of the duty of due care. Finally, defendant BNI
separately argues that the aiding and abetting claim in Count IV is legally
insufficient, because it is conclusory and unsupported by specific pleaded
facts.
In response, the plaintiffs contend that the Santa Fe defendants
failed to make full and fair disclosure of all facts material to the Santa
Fe-BNI merger. For that reason, they argue, the shareholder vote was not
fully informed and did not operate to ratify the directors' challenged
actions. Alternatively, plaintiffs argue that even if the approving
shareholder vote was informed, as a matter of law it did not extinguish
the breach of loyalty claims.
Finally, the plaintiffs contend that the complaint alleges facts
sufficient to sustain their claims that: (i) the Santa Fe board breached its
duty under Revlon to maximize shareholder value, (ii) the board's
responses to Union Pacific's unwanted advances did not satisfy the
Unocal standard, and (iii) Santa Fe's certificate of incorporation does not
exculpate its directors from damage liability based on their due care
claims, and (iv) BNI aided and abetted Santa Fe's breach of fiduciary
duties.

[1-3] On a Rule 12(b)(6) motion to dismiss for failure to state a claim,
"all facts of the pleadings and reasonable inferences to be drawn
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therefrom are accepted as true, but neither inferences nor conclusions of
fact unsupported by allegations of specific facts upon which the
inferences or conclusions rest are accepted as true." Grobow v. Perot,
Del. Supr., 539 A.2d 180, 187 n.6 (1988). A motion to dismiss concedes
only well pleaded allegations of fact, not conclusory allegations of fact
or law that are unsupported by specific factual allegations. Lewis v.
Honeywell, Inc. Del. Ch., C.A. No. 8651, Jacobs, V.C. (July 28, 1987),
Mem. Op. at 8. For the motion to succeed, "it must appear with a
reasonable certainty that a plaintiff would not be entitled to the relief
sought under any set of facts which could be proven to support the
action." Rabkin v. Philip A. Hunt Chem. Corp.. Del. Supr., 498 A.2d
1099, 1104 (1985). These standards govern this Court's evaluation of the
claims alleged in this action.
IV. THE DISCLOSURE CLAIMS
[4-5] Delaware law imposes upon a corporation's directors a fiduciary
duty to disclose fully and fairly all material facts when seeking
stockholder action. Stroud v. Grace, Del. Supr., 606 A.2d 75, 85 (1992).
An omitted fact is material if there is a substantial likelihood that its
disclosure "would have been viewed by the reasonable investor as having
significantly altered the 'total mix' of information made available."
Rosenblatt v. Getty Oil Co. Del. Supr., 493 A.2d 929, 944 (1985)
(quoting TSC Indus. v. Northway. Inc., 426 U.S. 438, 449 (1976)).
The plaintiffs claim that the proxy materials disseminated to Santa
Fe's stockholders in connection with the merger failed to disclose all
material facts in three separate respects. I conclude, however, that the
plaintiffs' disclosure claim is legally insufficient.
The plaintiffs first allege that the joint proxy statement
misleadingly omitted facts relating to the risk that the ICC would
disapprove a Santa Fe-BNI merger. Specifically, the plaintiffs allege that
although the joint proxy statement discussed in detail the Santa Fe
board's reasons for concluding that a merger with Union Pacific would
have a substantial anti-competitive effect and would therefore encounter
ICC resistance, the proxy statement devoted only one paragraph to the
Santa Fe board's reasons for concluding that the ICC would likely
approve a merger with BNI. The plaintiffs argue that the Santa Fe
directors were obligated to explain in comparable detail their reasons for
concluding that the ICC would likely approve a merger with BNI.
(Complaint at $ 40, 41, 86, 87).
[6]
That argument lacks merit. If Santa Fe's directors perceived in
good faith that the ICC disapproval risk associated with a Santa Fe-Union
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Pacific combination was greater than the risk associated with a Santa FeBNI merger, they were not obligated to give "equal disclosure time" in
discussing the regulatory risks associated with each proposal. What is
critical is that all known facts material to that risk be disclosed. The
plaintiffs do not claim that any of the proxy statement's affirmative
disclosures of the "ICC risk" were substantively incorrect. Nor do the
plaintiffs identify any specific information, material to the ICC approval
issue, that was omitted.
[7]
In short, the plaintiffs do not explain how or why the disclosure of
more information concerning the "ICC approval" issue would have had
"actual significance in the deliberations of a reasonable shareholder."
Rosenblatt, 493 A.2d at 944 (quoting TSC Indus. supra. at 449).
Accordingly, I find the first disclosure claim to be legally insufficient.
The plaintiffs next allege that the supplemental proxy statement
failed to disclose all facts material to Santa Fe's repurchase program.
Specifically, the plaintiffs allege that when the repurchase program was
announced, the Santa Fe board was obligated to provide shareholders
information relating to (i) the board's intentions concerning the
repurchase program, (ii) the factors it would take into account in deciding
if and how many shares it would repurchase, (iii) the extent to which
shareholders would be able to participate in the repurchase program, and
(iv) the board's rationale for including the program in the merger
agreement with BNI.
This claim is also without merit. The board's rationale for
adopting the repurchase program was to create the possibility (although
not the assurance) of an improved Santa Fe-BNI merger exchange ratio.
The Santa Fe directors could not have disclosed the extent that
shareholders would be able to participate in that program until they had
determined the number of shares to be repurchased. As the supplemental
proxy disclosed at page 2, although Santa Fe had the right to repurchase
stock, it would exercise that right in its sole discretion, and could give no
assurance that any stock would be repurchased.
[8]
The complaint does not allege that the affirmatively disclosed
information on this subject was false or misleading. Nor have plaintiffs
demonstrated that the additional information they claim should have been
disclosed was material to a shareholder deciding whether or not to vote
for the proposed merger with BNI. Therefore, this second disclosure
allegation is also legally deficient.
Third, and lastly, the plaintiffs claim that the Santa Fe board failed
adequately to disclose the background of the initial BNI merger
agreement. The plaintiffs argue that the proxy materials failed to disclose
the substance of the Santa Fe-BNI negotiations that led to the original
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merger agreement. They contend that that omission was material,
because no agreement was reached after six months of negotiations during
1993, yet an agreement was reached within five days after the
negotiations resumed in June, 1994. The plaintiffs further claim that the
Santa Fe board had a duty to disclose certain facts relating to its
abandoned pursuit of a combination with KCSI, namely (i) the terms of
the abandoned transaction, (ii) the potential benefits to Santa Fe of a
combination with KCSI, (iii) the comparative benefits to Santa Fe
stockholders of a Santa Fe-KCSI combination versus a Santa Fe-BNI
merger, and (iv) the basis of the board's decision to abandon its pursuit
of a combination with KCSI.
This third disclosure claim is also deficient as a matter of law. An
explanation of why Santa Fe and BNI so rapidly reached agreement on
a merger in June of 1994 might possibly be required if Santa Fe
shareholders were being asked to vote on the original merger agreement.
But they were not. At the time Santa Fe's shareholders voted, the BNI
merger agreement had been twice revised after Union Pacific had made
several competing bids. By that point the specific details concerning the
earlier negotiations had ceased to be important and in all events, the
Santa Fe board never sought shareholder approval of any transaction
involving KCSI. Therefore no duty of disclosure concerning the KCSI
negotiations ever arose. See Stroud v. Grace, 606 A.2d at 84.

Because the plaintiffs have failed to plead a legally sufficient claim
that the defendants violated their fiduciary duty of disclosure to Santa Fe
shareholders, Count I of the complaint will be dismissed.
V.

THE DUE CARE CLAIMS

[9]
Counts I and II of the complaint allege, inter alia, that the director
defendants violated their fiduciary duty of due care. However, because
the Court has determined that the disclosure claims are without merit, the
shareholder vote approving the merger is deemed to have been fully
informed. Under Delaware law, a fully informed shareholder vote ratifies
a challenged transaction and operates to extinguish any claim that the
directors breached their fiduciary duty of care in connection with that
transaction. In Re Wheelabrator Technologies, Inc. Shareholder Litig.
Del. Ch., C.A. No. 11495, Jacobs, V.C. (May 18, 1995), Mem. Op. at
12-13 ("Wheelabrator"); Smith v. Van Gorkom, Del. Supr., 488 A.2d
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858, 889-90 (1983). On that basis the plaintiffs' due care claims will be
dismissed.5
VI.

THE DUTY OF LOYALTY CLAIMS

[10] The defendants also contend that the shareholder vote approving
the Santa Fe-BNI merger operated to extinguish the claims for breach of
loyalty alleged in Counts I and II of the complaint. However, unlike a
due care claim, an informed shareholder vote does not operate to
extinguish a claim for breach of the duty of loyalty. Wheelabrator, sura
at 15-20. The Court must therefore consider the defendants' alternative
argument that the duty of loyalty claims in Counts I and II are legally
insufficient on their face.
A. The Revlon Claim
Count I alleges, inter alia, that the Santa Fe board breached its duty
under Revlon to maximize shareholder value. The claim is that the Santa
Fe Board, by responding as it did to Union Pacific's offers and by urging
BNI to improve its own offer, initiated an active auction and put the
company up for sale. As a result, plaintiffs argue, the Santa Fe board
assumed enhanced fiduciary duties under Revlon and its progeny, which
they then proceeded to breach by (i) consistently favoring the BNI merger
over all Union Pacific offers, and (ii) failing to "act reasonably to seek
the transaction offering the best value reasonable [sic] available to the
Santa Fe shareholders in a sale of the company." (Complaint at 109).
[11] That claim fails both as a matter of law and pleading. It is, to
begin with, predicated on an incorrect interpretation of Delaware law.
Although "Revlon duties" will attach when "a corporation initiates an
active bidding process seeking to sell itself," Arnold v. Soc'y for Say.
Bancorp., Inc. Del. Supr., 650 A.2d 1270, 1290 (1994), where the
favored transaction does not involve a change of control, a disinterested,
independent board of directors has "the prerogative ... to resist a third
party's unsolicited acquisition proposal or offer." Paramount Communications, Inc. v. OVC Network, Inc.. Del. Supr., 637 A.2d 34, 43, n. 13
(1994). In those circumstances such a board may, consistent with its
fiduciary duties, prefer a preexisting transaction without becoming subject
to Revlon duties. See Paramount Communications, Inc. v. Time. Inc..
5

Given this disposition of the plaintiffs' due care claims, it is unnecessary to address
the defendants argument based upon the "exculpation" clause of the Santa Fe certificate of
incorporation.
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Del. Supr., 571 A.2d 1140, 1150-51 (1989). Because Santa Fe and BNI
were widely held public companies and neither had a controlling
stockholder or stockholder group, a "stock-for-stock merger" between the
two companies would not result in a change in control of Santa Fe. And
although a bidding contest for Santa Fe did take place, the contest was
not one that the Santa Fe board initiated. Indeed, Mr. Krebs maintained
it was the board's position that Santa Fe was not for sale. For these
reasons, Revlon is not applicable. Id.
Even if the Santa Fe board had become subject to Revlon duties,
the complaint does not state a legally sufficient claim that those duties
were violated. The plaintiffs do not allege that the Union Pacific
proposal offered to Santa Fe shareholders the highest value reasonably
available or was otherwise superior to the merger negotiated with BNI.6
See Paramount Communications, Inc. v. OVC Network, Inc.. 637 A.2d
at 44. The complaint alleges only that some Santa Fe shareholders might
have preferred the Union Pacific offer, and that the directors failed to
seek the transaction (nowhere identified or specified) that offered the best
value reasonably available to shareholders. (Complaint at 1 91-92, 109).
Those claims are insufficient under "Revlon", because they do not allege
that the Santa Fe board prevented shareholders from choosing a superior
transaction, or that the Union Pacific offer was such a transaction.
Because Union Pacific unilaterally withdrew its offer in December, 1994,
leaving the BNI proposal as the only transaction to be voted on, that
pleading deficiency comes as no surprise.
B. The Unocal Claim
Count II of the complaint alleges that the Santa Fe board's
responses to Union Pacific's offers were defensive measures that
implicated the enhanced judicial scrutiny mandated by Unocal and that
the board's actions failed to satisfy the Unocal standards. Specifically,
the plaintiffs claim that the following board actions constituted an
inappropriate defensive response and a breach of the directors' fiduciary
duties: (i) conducting the joint tender offer, (ii) adopting the shareholder
rights plan, and applying and amending it in a discriminatory manner,
(iii) authorizing the repurchase program, and (iv) approving an
inappropriate termination fee and reimbursement provisions in the merger
114-15). The combined effect of
agreement with BNI. (Complaint at
6
1ndeed, the joint proxy statement disclosed at pages 46-47 that the Santa Fe Board's
financial advisors had concluded that the BNI merger represented higher present value than the
Union Pacific offer, and that the Board relied upon that advice.
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these defensive measures, it is claimed, was to "improperly lock-up a
merger with BNI and ... [prevent] Santa Fe's shareholders from
[having] an opportunity to choose the competing Union Pacific offer."

(d. at

114).

[12-13]
Under Unocal the director defendants would have the
ultimate burden to establish that (a) the board had reasonable grounds to
believe that a threat to corporate policy and effectiveness existed; and (b)
the defensive measures adopted were reasonable in relation to the threat
posed. Paramount Communications, Inc. v. Time, Inc., 571 A.2d at 1152
(citing Unocal, 493 A.2d at 955). The first prong of the Unocal test is
satisfied by showing that a reasonable investigation was undertaken in
good faith. 493 A.2d at 955. Nothing in the complaint alleges a
cognizable claim that the board did not reasonably perceive a threat to
corporate policy and effectiveness.
What the complaint does allege is that the Santa Fe board (which
except for defendant Krebs, is not claimed to have been other than
disinterested and independent) negotiated a merger with BNI based on its
assessment of the strategic desirability of that combination. (Joint Proxy
Statement at 24, 30, 41-42, incorporated by reference into the complaint).
The BNI transaction was believed to offer significant benefits in terms of
geographic coverage, improved efficiency for customers through the
provision of single-line service, a diversified traffic base, operating
efficiencies, and financial strength. ad. at 41-42).
The Santa Fe board concluded that Union Pacific's initial offer was
a threat, not only because it was economically and strategically inferior
to the initial BNI merger, but also because that offer posed a high risk of
ICC disapproval. These conclusions were based on the business
judgment of the Santa Fe directors, who relied on the expert advice of
Santa Fe's independent investment bankers and regulatory analysts. (Id.
at 28-29). No facts are alleged from which one could conclude that that
perception was not reasonable.
7

The defendants argue that the joint tender offer and repurchase program are not
subject to Unocal enhanced review, because they were not defensive measures, but, rather, were
part of the merger agreement itself. That argument is incorrect. As described in the complaint,
the original merger agreement with BNI was the result of the Santa Fe board pursuing what
it considered in good faith to be a desirable corporate strategy. Even after Union Pacific made
the initial proposals, the board's decision to adhere to that strategy remained subject to the
business judgment form of review. Paramount Communications, Inc. v. Time, Inc., 571 A.2d
at 1152. However, once the board determined to alter the Santa Fe-BNI transaction in response
to the unwanted Union Pacific bid, the altered transaction, which included the joint tender offer
and the repurchase program, became subject to enhanced scrutiny under Unocal. See In re
Time, Inc. Shareholder Litig. Del. Ch., C.A. No. 10670, Allen, C. (July 14, 1989) Mem. Op.
at 70, affd, Paramount Communications, Inc. v. Time, Inc., 571 A.2d at 1140.
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The plaintiffs argue that any cognizable threat to Santa Fe
shareholders vanished once Union Pacific offered to utilize a voting trust
and the ICC preliminarily approved that arrangement. That is, the
plaintiffs contend that once the regulatory risk was eliminated, Union
Pacific's "all-cash all-shares" offer could no longer reasonably be
perceived as a threat to Santa Fe or its shareholders. Therefore, by
adopting and undertaking the joint tender offer, repurchase program,
poison pill and termination fee when the threat no longer existed, the
board approved defensive measures that failed the first prong of Unocal.
That argument is flawed because it ignores the pleaded fact that
Union Pacific's unsolicited offer continued to be regarded as a threat to
Santa Fe's preexisting strategic plan to merge with BNI. The Santa Fe
board continued to believe that a combination with BNI was strategically
and economically superior to a combination with Union Pacific. (Joint
Proxy Statement at 30, 31, 47). Moreover, - and importantly - it is not
alleged that Union Pacific's final proposal (before it was withdrawn) was
superior to the ultimately approved merger with BNI in terms of
immediate or long term value. Thus, while the ICC approval of Union
Pacific's voting trust proposal did eliminate one of the threats posed by
the Union Pacific offer (the regulatory risk to Santa Fe's shareholders),
it did not eliminate all threats. Given these pleaded facts, the complaint
does not state a legally sufficient claim that Santa Fe's directors adopted
defensive measures at a time that no cognizable threat to Santa Fe's
corporate policy and effectiveness existed.
[14] The plaintiffs also claim that the Santa Fe board violated the duties
implied in Unocal's second prong, by adopting defensive measures that
were not reasonable in relation to the threat posed. 493 A.2d at 955. In
this context the focal point of analysis is upon (i) whether the challenged
defensive measures were either preclusive or coercive, and (ii) if not,
whether the defensive measures fell within a "range of reasonableness."
Unitrin, Inc. v. American Gen. Corp.. Del. Supr., 651 A.2d 1361, 138788 (1995). ("[]f the board of directors' defensive response is not
draconian (preclusive or coercive) and is within a 'range of
reasonableness,' a court must not substitute its judgment for the board's.")
The plaintiffs do not claim that two defensive measures - the joint
tender offer and the repurchase program -- failed to satisfy the second
prong of the Unocal test. Therefore, Count UI will be dismissed insofar
as it challenges the joint tender offer and the repurchase program under
Unocal.
The plaintiffs do claim, however, that the Santa Fe directors'
adoption and deployment of the poison pill, and their agreement to the
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termination fee, failed to satisfy the Unocal standard because they were
"coercive". It is argued that those measures:
[W]ere coercive in that as a result of their existence, Santa
Fe shareholders were coerced into tendering into the Joint
offer and ultimately approving the BNI merger based on the
fact that no other transaction would have been available in
the face of the defensive mechanisms.... The Poison Pill
assured approval of the BNI transaction--that was the
coercive aspect of such a defensive mechanism in the
circumstances presented here.
(Pls. Br. at 47-48).' The plaintiffs also contend that the Santa Fe board's
deployment of the poison pill did not fall within a "range of
reasonableness," because of the discriminatory manner in which it was
used. That is, the plaintiffs argue that because BNI was exempted from
the poison pill's coverage, and the pill's triggering threshold was raised
to allow Alleghany to acquire more Santa Fe stock which would then be
voted to support the BNI merger, that use of the poison pill was
discriminatory and unreasonable.
The difficulty with this claim is that it is conclusory and not
supported by specific allegations in the complaint. The facts that are
alleged in the complaint would (if proven) establish that after the Santa
Fe board adopted the poison pill, both Union Pacific and BNI engaged
in a bidding contest and improved their respective offers. Given those
facts, and the complaint's failure to allege that the Union Pacific offer
represented an immediate value superior to that offered by the BNI
merger, it must be concluded that no legally cognizable injury is claimed
to have resulted from the alleged discriminatory use of the poison pill.
Thus, it appears from the pleaded facts (which must be assumed to
be true), that the Santa Fe board's discriminatory use of the poison pill
preserved the preferred BNI merger transaction, but only after first
causing Union Pacific to offer the highest value that it was willing to pay,
and after causing BNI to offer value that was either comparable or

'The plaintiffs also attack the termination fee on the ground that it was the quid pro
quo for the right to terminate the merger agreement. It is argued that because Santa Fe already
possessed that right under Delaware law and no additional consideration was extracted from
BNI, the termination fee was unreasonable. Under Delaware law, the Santa Fe board was free
to agree to reasonable termination fees and expenses. Paramount Communications, Inc. v.
QVC Network, Inc. 637 A.2d at 50-51. Given the magnitude of the transaction in question
(over $3.5 billion), nothing alleged in the complaint gives rise to a claim that the $50 million
termination fee and $10 million dollar expense reimbursement provision were not reasonable.
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higher. Thus, as described in the complaint, the defensive measures
adopted by the Santa Fe board were a reasonable, proportionate response
to the threat posed by the Union Pacific Offer. The plaintiffs' contrary
allegations are conclusory, and amount essentially to pejorative
characterizations unsupported by specific pleaded facts. The board's
actions would, therefore, have been entitled to the protective
presumptions of the business judgment rule. Because no facts are
pleaded that would strip the board of those presumptions, I conclude that
Count II of the complaint fails to state a cognizable claim for breach of
the duty of loyalty, and therefore, will be dismissed.
VII.

THE AIDING AND ABETTING CLAIM

Count IV of the complaint alleges that BNI aided and abetted the
Santa Fe director defendants in breaching their fiduciary duties. Because
none of the primary fiduciary duty claims against the Santa Fe directors
is legally sufficient, the aiding and abetting claim must be dismissed as
well.

For the foregoing reasons, the motion to dismiss the Revised
Second Consolidated and Amended Complaint is granted. IT IS SO
ORDERED.

SOLOMON v. PATHE COMMUNICATIONS CORP.
No. 12,563
Court of Chancery of the State of Delaware,New Castle
April 21, 1995
Defendant, Credit Lyonnais Banque Nederland N.V. (CLBN),
extended loans and other credit to defendant, Pathe Communications
Corporation and its affiliates, including substantially all of the funds
required to effect Pathe's purchase of ninety-eight percent of the
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outstanding shares of MGM/UA Communications Corporation (MGM).
CLBN also agreed to repurchase a portion of Pathe's outstanding bonds
and to make a tender offer for the approximately 5.8 million MGM shares
that Pathe did not own. Plaintiff, holder of an unspecified number of the
5.8 million MGM shares held by the public, alleged that the tender offer
constituted self-interested action on the part of the board and was
inherently unfair. Defendants subsequently moved to dismiss the
amended complaint on the ground that it failed to state a claim upon
which relief can be granted.
The court of chancery, per Chancellor Allen, granted defendant's
motion to dismiss. The court held that in order to survive a motion to
dismiss for failure to state a claim upon which relief may be granted in
a stockholders' class action or derivative suit, the plaintiff must not
merely plead conclusions that a transaction is unfair, coercive, or that
disclosure is inadequate. Plaintiff must allege specific facts upon which
his inferences and conclusions may properly be drawn. The court further
held that the adequacy of the price in a tender offer, in and of itself, does
not raise a triable issue unless the price is connected to a valid claim of
breach of a fiduciary duty.
1.

Pretrial Procedure

w 679

On a motion to dismiss a complaint for failure to state a claim
upon which relief may be granted, all well-pleaded factual allegations are
to be treated as true and all permissible inferences from the well-pleaded
facts should be drawn in plaintiff's favor.
2.

Pretrial Procedure
Corporations

=
m

622, 644
189(.5), 189(1), 189(2), 584

In order to prevail on a motion to dismiss for failure to state a
claim upon which relief may be granted in a stockholders' class action or
derivative suit, the plaintiff cannot meet his burden merely by pleading
conclusions that the transaction is unfair, coercive, or that disclosure is
inadequate.
3.

Pretrial Procedure
Corporations

C
=

644
186, 187, 189(.5)

When a board of directors acts in a self-interested manner, a
shareholder must still allege some facts which tend to show that the
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transaction was unfair, in order to state a claim upon which relief may be
granted.
4.

Pretrial Procedure
Corporations

C!
C

622, 644
115, 186, 187, 189(2), 584

The adequacy of the price in a tender offer does not raise a triable
issue unless the price is connected to valid claims of breach of fiduciary
duty, such as disclosure problems or actionable coercion.
5.

Corporations

C=

179, 186, 187

A controlling shareholder is not required to give up legal rights that
it clearly possesses, including those rights acquired in a non-stockholder
capacity.
6.

Pretrial Procedure
Corporations

:

C=

622, 644
115, 186,187, 189(2), 584

Actionable coercion does not exist merely because a tender offer
price is too attractive to pass up.
7.

Pretrial Procedure
Corporations

C=U 622, 644
t= 115, 186, 187, 189(2), 584

A minority shareholder suing derivatively or in a class action, does
not state a valid claim upon which relief may be granted merely by
alleging coercion, gross unfairness, or self-dealing in a conclusionary
fashion. In such circumstances, plaintiff must also allege specific facts
upon which his inferences and conclusions may properly be drawn.
Irving Morris, Esquire, Karen L. Morris, Esquire, Abraham Rappaport,
Esquire, Patrick F. Morris, Esquire, and Seth D. Rigrodsky, Esquire, of
Morris and Morris, Wilmington, Delaware, for plaintiff.
Samuel A. Nolen, Esquire, and Scott R. Haiber, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and White & Case, New York,
New York, of counsel, for defendants.
ALLEN, Chancellor
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The suit grows out of the tail-end of a commercial debacle in
which Credit Lyonnais Banque Nederland N.V. ("CLBN"), on its way to
losing a huge sum, was forced to exercise certain contractual rights and
its rights as a secured party, first to take over the management and later
the legal ownership of MGM/UA Communications Corp. ("MGM") and,
incidentally thereto, of Pathe Communications Corporation. This suit
arises from the second of these steps: the foreclosure by a CLBN
affiliate of CLBN's perfected security interest in substantially all of the
stock of MGM and its parent Pathe, and out of a concurrent tender offer
for the 10% of Pathe stock that CLBN did not acquire in the foreclosure.
Plaintiff purports to represent the class of public shareholders who owned
10% of Pathe's common stock.
This court is well familiar with many of the background facts
alleged in the amended complaint. See CreditLyonnais Bank Nederland,
N. V v. Pathe Communications Corp., Del. Ch., C.A. No. 12150, Allen,
C. (Dec. 30, 1991); Credit Lyonnais Bank Nederland, N.V. v. Pathe
Communications Corp., Del. Ch., C.A. No. 12188, Allen, C. (Mar. 9 &
23, 1992).
Below I sketch that story, but here for summary purposes, I note
that in May 2 CLBN held a perfected security interest in 98% of MGM's
stock, which CLBN had acquired in connection with a $400 million loan
to Pathe, the then owner of the MGM stock. CLBN acquired at the same
time a perfected security interest in 89% of Pathe's stock, from Pathe's
"parent" Melia International N.V. ("Melia"). MGM was the operating
entity; it owned a film studio, interests in Europe and other assets (e.g.,
the remnants of a film library). Pathe owned operating assets through its
ownership of MGM. Am. Cplt. 13. CLBN came, as a creditor, to
control MGM and Pathe. Thereafter, CLBN whose large loans to Pathe,
Melia and MGM were in default, elected to exercise its rights as a
secured party to foreclose on the MGM stock. Pathe did not attempt to
prevent this; plaintiff does not allege that any ground existed for it to do
so in good faith. CLBN concurrently elected to foreclose on the 89% of
Pathe stock that secured its loans to Melia. In connection with the
foreclosure sale of the MGM and Pathe stock, CLBN (or affiliates)
extended to the public (10%) shareholders of Pathe an opportunity to sell
their stock to CLBN at the market price of $1.50 per share. In exchange
for an agreement to extend such an offer to Pathe's public stockholders
a special committee of the Pathe board had agreed not to attempt to
interfere with the foreclosure on the MGM stock. Owning a 10%
minority share in a corporation (Pathe) that shortly would own practically
no assets, no doubt would strike most of us as an unattractive option.
Plaintiff however sees the option to tender all shares to CLBN at a
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market price as an equitable wrong. He brought suit immediately (May
1992) but did not seek to enjoin the transaction, and until March 14, 1994
when he filed an amended complaint, plaintiff did essentially nothing to
pursue the case. On April 22, 1994 defendants moved to dismiss the
complaint.
A number of theories can be extracted from the amended
complaint.
First. Most globally, it is asserted that the $1.50 cash tender offer
and the agreement to take no action to interfere with the foreclosure,
constituted self-interested action that was unfair in several respects,
specified below.
Second. It is claimed that the Pathe board did not exercise
informed judgment in agreeing to not oppose the MGM foreclosure.
Third. It is claimed, remarkably if obliquely, that the Pathe board
failed to negotiate with all interested companies "in an attempt to obtain
the best value for members of the class" in connection with a sale of the
37(b)
10% public minority.
Fourth. The board "failed to assure that no conflicts of interest
37(d)
existed."
Fifth. The board failed to retain independent representatives to act
solely on behalf of the members of the class for purposes of negotiating
the terms of the Tender Offer. 38
Sixth. The $1.50 price was "inadequate and therefore unfair."
40
Seventh. The tender offer was designed to be coercive ( 44, 45),
was "grossly unfair," and was made through a disclosure that failed "to
disclose.., either the true value of the assets of MGM and Pathe or the
future prospects of Pathe." 44
In evaluating the sufficiency of the amended complaint I turn first
to a more complete statement of the pleading's allegations.
I.
Given the prior adjudications in this court among CLBN, Pathe and
MGM, certain of the background facts are not susceptible of dispute.
CLBN is a banking institution organized and existing under the laws of
the Netherlands and is a subsidiary of Banque Credit Lyonnais, a French
corporation. Pathe is a Delaware corporation with its principal offices
located in Culver City, California. CLBN, no doubt to its deep regret,
was a primary lender to Pathe, its former Chief Executive Officer
Giancarlo Parretti ("Parretti") and his affiliated companies including
Comfinance SA and Melia International N.V. CLBN provided financing
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to Pathe for various purposes relating to the development, production and
distribution of motion pictures, most notably for Pathe's acquisition of
substantially all of the stock of MGM.
In March 1990 Parretti became interested in acquiring through
Pathe substantially all of the stock of MGM.' On November 1, 1990
Pathe and MGM completed the private transaction in which Pathe
acquired 98.5% of outstanding shares of MGM. Am. Cplt. 2. As the
prior trial showed this was done for all practical purposes entirely with
borrowed funds; CLBN was the principal lender.
From the outset, things went badly for Parretti/Pathe and
consequently for CLBN. Within months (March 29, 1991) a creditor's
involuntary petition in bankruptcy was filed under Chapter 7 of the
Bankruptcy Code against MGM. After hurried negotiations, on May 16,
1991 CLBN extended a new $145 credit facility to MGM that enabled
MGM to reach an accord with the creditors and emerge from the
bankruptcy proceeding.
To induce CLBN to extend this new credit facility, Melia and its
affiliated companies pledged to CLBN all of their shares in Pathe,
representing approximately 89.5% of Pathe's outstanding stock. Am.
Cplt. 3. In addition, Pathe itself pledged to CLBN its 98.5% ownership
of MGM to secure all indebtedness owing in connection with CLBN's
financing of the MGM acquisition by Pathe.
Moreover, in exchange for the new credit, CLBN acquired the right
under two voting trust agreements dated April 15, 1991 (the "Voting
Trust Agreements") to vote, as voting trustee, 89.5% of the outstanding
voting stock of Pathe and 98.5% of the outstanding voting stock of
MGM. Pathe, Parretti and Melia also entered into two separate Corporate
Governance Agreements with CLBN concerning the management of
Pathe (the "Pathe-CGA") and MGM (the "MGM-CGA"). Am. Cplt. 4.
As a result of certain actions by Parretti in violation of the MGMCGA, CLBN exercised its voting rights under the Voting Trust
Agreements and acted on June 16, 1991 to remove Parretti, his wife, Ms.
Maria Cecconi, and Mr. Yorum Globus as directors of MGM. Am. Cplt.
5. Similarly, on July 8, 1991, CLBN exercised its voting rights under
the Voting Trust Agreements to oust Parretti and his affiliates from
Pathe's board. Am. Cplt. 7. CLBN then initiated two separate actions
in this court to confirm the validity of its removal of Parretti and his
affiliates from the Board of Directors of Pathe and MGM. After a
lengthy trial this court affirmed the validity of actions taken by CLBN as
'MGM's name was changed to MGM-Pathe Communications Co. after Pathe acquired
MGMIUA Communications Co.
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it found that Parretti had wilfully breached his obligations set forth in the
MGM-CGA.
By 1992 CLBN loans to Parretti-controlled companies (Melia,
Pathe, and MGM) amounted to over $1 billion.2 The number is
undoubtedly higher today.
Pathe's stock ownership of MGM represented virtually all of
Pathe's assets. Only "through MGM [did] Pathe continue to engage in
financing, production and worldwide distribution of theatrical motion
pictures, television series, and made-for-television features and specials,
and operation of motion picture theaters in the United Kingdom, the
Netherlands, and Denmark." Am. Cplt. T 13.
Once Mr. Parretti and his associates were removed from Pathe's
and MGM's Board of Directors, CLBN replaced them with its designees.
Am. Cplt. 99 5-6. Parretti and his associates, however, continued in
Italian courts to challenge CLBN's attempt to exercise control over Pathe
and MGM. Am. Cplt. T 27. On April 28, 1992 Mr. Parretti apparently
obtained an order of an Italian court which contradicted this court's prior
decisions and placed CLBN's control of Pathe and MGM in jeopardy.
See Notice pp. 7-8. CLBN then proceeded to foreclose on its security
agreement, which reached the 89.5% of Pathe stock the legal title to
which was in various Parretti associated entities (e.g., Melia) and on the
98% of MGM stock owned legally by Pathe. Am. Cplt. 9J9, 29.
In connection with the foreclosure, on April 17, 1992 CLBN sent
a letter to a special committee of the Board of Directors of Pathe (the
"Special Committee") consisting of Messrs. Stanfill and Meeker notifying
them of its intended action. This letter stated CLBN's belief that Pathe
had no basis to initiate legal proceedings to forestall the foreclosure of its
MGM stock and stated that any attempt to do so would only cause harm
to all parties including Pathe's bondholders and stockholders. To obtain
an agreement that Pathe would not take action to attempt to forestall or
delay the foreclosure, CLBN expressed willingness to provide certain
benefits to holders of the public shares of Pathe's common stock and to
holders of Pathe's bonds including purchasing a portion of the
outstanding bonds and making a tender offer for an unspecified number
of Pathe's public shares of common stock. Notice pp. 9-10. In
responding to this letter, the Special Committee retained its own legal and
financial advisors. Am. Cplt. 49; Notice p. 10.

'According to the complaint, as of May 5, 1992, Pathe owed CLBN an aggregate
amount of approximately $140 million. Also as of such date, MGM owed CLBN an aggregate
amount of approximately $568 million. As of March 17, 1992, the aggregate principal and
overdue interest owed by Melia to CLBN totalled approximately $397 million.
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On May 1, 1992, Pathe and CLBN executed an agreement whereby
Pathe agreed that it would not take any action to attempt to forestall or
delay the foreclosure and CLBN agreed to make the tender offer of $1.50
per share for up to 5.8 million unencumbered outstanding shares and to
make debt offers to purchase outstanding Pathe bonds at specified
discounted prices. In addition, as part of the Agreement, CLBN agreed
to provide credit support for a portion of the principal and interest on the
outstanding Pathe bonds. CLBN initiated the foreclosure by announcing
a public auction to take place on May 7, 1992 in Wilmington, Delaware.
In preparation of the foreclosure, Credit Lyonnais, CLBN's parent
company, formed MGM Holdings Corporation, ("Holdings") in the State
of Delaware. Holdings is a wholly-owned siibsidiary of Credit Lyonnais.
CLBN assigned its security interest in MGM stock to Holdings which
thereafter pursued the foreclosure in its name. On May 7, 1992, CLBN
commenced the tender offer.
The day before the commencement of the tender offer, Mr.
Solomon filed his complaint. He amended his class action complaint on
March 14, 1994.3
Defendants have moved to dismiss the amended complaint claiming
that it fails to state a claim upon which relief can be granted. In addition,
defendant CLBN has sought dismissal from this action claiming that this
court lacks personal jurisdiction over it and that plaintiff's service of
process upon it was ineffective.
II.
[1-2] For the reasons that follow it is my opinion that the amended
complaint fails to allege facts that, if true, state a claim upon which relief
may be granted. In so concluding I am mindful that on such a motion all
well-pleaded factual allegations are to be treated as true and that all
permissible inferences from the well-pleaded facts should be drawn in the
pleader's favor. Rales v. Blasband, Del. Supr., 634 A.2d 927, 931
(1993); Grobow v. Perot, Del. Supr., 539 A.2d 180, 187 n. 6 (1988). I
am mindful as well, however, that plaintiff's pleading obligations,
especially when he purports to sue in a stockholders' class action or
derivatively, cannot be satisfied by pleading conclusions such as that the

'Mr. Solomon failed to properly serve defendant CLBN after filing the Complaint,
however. He first attempted to serve CLBN by serving Pathe's registered agent in Delaware.
CLBN, as a foreign corporation, does not retain a registered agent in this state. Moreover, after
filing the Amended Complaint, Plaintiff served CLBN with a copy of the original Complaint
rather than a copy of the Amended Complaint.
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transaction is "unfair" or "coercive" or that disclosure is "inadequate."
Rabkin v. Philip A. Hunt Chemical Corp., Del. Supr., 498 A.2d. 1099,

1105 (1985) ("a plaintiff's mere allegation of "unfair dealing, without
more, cannot survive a motion to dismiss"); Grobow, 539 A.2d at 187 n.
6 ("neither inferences nor conclusions of fact unsupported by allegations

of specific facts upon which the inferences or conclusions rest are
accepted as true.").
It is a fact evident to all of those who are familiar with shareholder
litigation that surviving a motion to dismiss means, as a practical matter,

that economical rational defendants (who are usually not apt to be repeat
players in these kinds of cases4) will settle such claims, often for a
peppercorn and a fee. This fact causes one to apply the pleading test

under Rule 12 with special care in such suits. The court cannot be
satisfied with mere conclusions, as it might for example, in an autoaccident case, because in this sort of litigation the risk of strike suits
means that too much turns on the mere survival of the complaint.
[3]

In my opinion the amended complaint weaves together a tangle of

conclusions about fairness and coercion, etc., but the facts it alleges fail
to state a claim.'

In so concluding I do accept for these purposes

plaintiff's position that the Pathe "disinterested directors" were in fact
appointed by and accountable to CLBN and their decision is not entitled
to the presumption of the business judgment rule. Nevertheless I do not
understand that in alleging this much, plaintiff has filed a complaint that
states a claim. Even in a self-interested transaction in order to state a
claim a shareholder must allege some facts that tend to show that the

transaction was not fair. Plaintiff has not done so here.
4

One empirical study found that "shareholder suits are rame... Litigation frequency
is one shareholder suit [for each sample company] every 48 years." Roberta Romano The
ShareholderSuit: Litigation Without Foundations?7 Journal of Law, Econ. & Org. 55, 59
(1991).
'Plaintiff cites three facts to support his assertion that the transaction is unfair. None
can be said to arouse as much as a fleeting doubt of the fairness of the foreclosure or the $1.50
tender offer. Plaintiff's complaint states:
"(i) in the year prior to the offer, Pathe's shares had traded as high as $3.25
per share; (ii) MGM, and therefore, Pathe, through its ownership of 98.5% of
the common shares of MGM, had a substantial and valuable asset, including
MGM's valuable film and television libraries and profitable chain of theaters
in Europe; and (iii) prior to the Tender Offer, stable, proven executive
management had been installed at both Pathe and MGM."
The market price of Pathe stock a year earlier cannot provide any basis for currently valuing
the stock of Pathe since all of its assets, the MGM stock, now was being foreclosed. For the
same reason, plaintiff's argument that Pathe possesses valuable entertainment assets fails.
Insofar as the facts alleged show, Pathe has no legitimate claim to those assets as it ,as in
default of its obligations secured by its MGM stock. See pp. 14-15 infra.
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I.
[4]
I turn initially to clearing away some of the debris that is strewn
about in the amended complaint. First, the adequacy of the price in a
tender offer does not raise a triable issue unless price is connected to
valid claims of breach of fiduciary duty, such as disclosure problems or
actionable coercion. So long as a free choice to accept or reject a tender
offer is present, courts do not attempt to protect any right to receive a
"fair price" in a tender offer. In re Ocean Drilling & Exploration Co.
ShareholdersLitig., Del. Ch., C.A. No. 11,898, Chandler, V.C. (April 30,
1991). See also Lynch v. Vickers Energy Corp., Del. Ch., 351 A.2d 570,
576 (1976), rev'd on other grounds, Del. Supr., 383 A.2d 278 (1977);
Lewis v. Fuqua Indus., Inc., Del. Ch., C.A. No. 6534, slip. op. at 7,
Hartnett, V.C. (Feb. 16, 1982) ("[B]ecause this is a tender offer which the
individual stockholder may accept or reject as they wish and not a freeze
out merger, the defendants had no duty to offer any particular sum to the
stockholders as long as they complied with the requirements of full
disclosure with complete candor.")
Plaintiff claims here that the $1.50 offer was "coercive" and that,
as a result, CLBN had a duty to offer a fair price, which it breached.
How the tender offer was coercive is less clear. Plaintiff alleges,
as I understand it, that Pathe's directors failed "to protect" the minority
interest (see pp. 8-9 supra) in breach of their fiduciary duties (by not
being informed, independently advised, and independent) and thus the
tender offer became coercive.
[5-6] In the present case, CLBN, as a security holder of the 98.5% of
MGM stock was legally entitled to commence foreclosure proceedings
upon default by Pathe. See UCC 8-313, 8-321, 9-503, 9-504. Even if
the consequences of that-foreclosure were, for example, to render the
value of the minority Pathe stock worthless, the secured creditor would
have no obligation to forego or delay exercising its legal rights as a
creditor. A controlling shareholder is not required to give up legal rights
that it clearly possesses; this is certainly so when those legal rights arise
in a non-stockholder capacity. Thus, the tender offer in this case cannot
be said to be actionably coercive simply because CLBN opted to exercise
a legally entitled right. "Actionable coercion does not exist, however,
simply because a tender offer price is too good to pass up." Cottle v.
StandardBrand PaintCo., Del. Ch., C.A. No. 9342, slip op. at 8, Berger,
V.C. (Mar. 22, 1990). Yet given the effect of the foreclosure, that is the
core "coercive" factor present.
Nevertheless, as I assume that there was a lack of independence by
the members of the Special Committee, plaintiff would state a claim if he
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alleged that Pathe had valid legal grounds to oppose or forestall the
foreclosure which it did not exercise. In that event a breach of loyalty
would arguably be provable. But here there is no allegation that Pathe
did possess rights or claims that could have been used by Pathe
legitimately to thwart the foreclosure. Failing to allege such facts,
plaintiff cannot substantiate his claim that the tender offer was actionably
coercive. Of course the minority shareholders may have felt financial
pressure to tender their shares in light of the likelihood that their shares
would have little value after the foreclosure. This type of financial
pressure, however, does not render the tender offer actionably coercive.
Indeed, financial downfall of a company is one of the risks assumed by
the minority shareholders when they invested in the common stock of
Pathe. Thus I find that plaintiff has failed to state a claim on his
allegation of an actionably coercive tender offer by CLBN.
The other asserted claims are even more clearly inadequate to state
a claim. That the Pathe board was (assumedly) under the control of
CLBN does not alone constitute a wrong. The alleged failure to retain
independent advisers; the alleged failure "to assure that no conflict of
interest existed" are restatements of the same complaint. But I re-iterate
the opinion that a plaintiff must do more than allege that a transaction is
a self-interested one in order to state a claim. He or she must as well
allege some facts which if true would render the transaction unfair.
In this instance plaintiff has simply alleged that the transaction was
[7]
a self-dealing one and, in conclusionary fashion, that it was ill-informed,
coercive, grossly unfair, etc. This is insufficient to state a claim. See
C.f. Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701, 703 (1983)
(Even where a majority shareholder orchestrates a cash-out merger, the
defendant majority shareholder need not prove the entire fairness of the
transaction, unless the plaintiff first demonstrates some basis for invoking
the fairness obligation, beyond the fact that the majority shareholder
benefitted from the transaction. Considering all of the circumstances, I
conclude that this effort to leverage some additional money from the
secured-creditor/new majority shareholder out of this 1992 mop-up
operation fails to state a claim upon which relief may be granted.
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U.S. DIE CASTING & DEVELOPMENT CO.
v. SECURITY FIRST CORP.
No. 14,019
Court of Chancery of the State of Delaware,Kent
April 28, 1995
Plaintiff filed a complaint pursuant to section 220 of the Delaware
General Corporation Law seeking inspection of defendant's books and
records relating to a merger agreement between defendant and a third
party. Plaintiff served a request for production of documents and a Rule
30(b)(6) notice of deposition on defendant. It also filed a motion for a
commission and notice of deposition duces tecum of the third party to
the merger agreement. Defendant filed a motion for a protective order
against particular portions of the production request, the Rule 30(b)(6)
deposition, and the motion for a commission and notice of deposition
duces tecum. Plaintiff argued the purpose of the discovery requests was
to investigate possible improprieties regarding the merger agreement.
Defendant alleged the areas of discovery sought by plaintiff exceeded the
narrow scope of a section 220 proceeding.
The court of chancery, per Vice-Chancellor Steele, held that
plaintiffs purpose for the discovery request was proper, yet portions of
the information sought were beyond the scope of section 220. The court
granted plaintiffs request for production with regard to the merger
agreement and its terms, any communications confirming the cancellation
of the merger agreement, and any transfer of funds from the defendant
to the third party in connection with termination of the agreement.
However, defendant was granted a protective order with regard to five of
six items contained in the Rule 30(b)(6) notice of deposition, and a
protective order with regard to the motion for a commission and notice
of deposition duces tecum. The court denied defendant's request for costs
and attorneys' fees.
1.

Pretrial Procedure

*=a

41

The purpose of a protective order is to prohibit discovery requests
that fall outside the proper scope of discovery, through court intervention.
DEL. CH. CT.

R. 26(c).
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27, 31, 32

Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the present subject matter and is admissible or
reasonably calculated to lead to the discovery of admissible evidence.
DEL. CH. CT. R. 26(b)(1).
3.

Pretrial Procedure

-

32

Any stockholders, in person or by attorney or other agent, shall,
upon written demand under oath stating the purpose thereof, have the
right during the usual hours for business to inspect for any proper
purpose the corporation's stock ledger, a list of its stockholders, and its
other books and records, and to make copies or extracts therefrom. A
proper purpose shall mean a purpose reasonably related to such person's
interest as a stockholder. DEL. CODE ANN. tit. 8, § 220(b) (1993).
4.

Corporations

C

181(1), 181(2)

Proceedings pursuant to section 220 are narrow in purpose and
scope. Because the issues created by section 220 actions are narrow and
specific, the scope of discovery is restricted to these issues. DEL. CODE
ANN. tit. 8, § 220(b) (1993).
5.

Corporations

C

181(1), 181(2)

In a proceeding challenging the legitimacy of a merger agreement,
a request for production of the merger agreement, any communications
confirming the cancellation of the agreement, and the records of alleged
payments in accordance with the agreement is proper.
6.

Corporations

m

181

To grant complete and full discovery under a section 220 action
would obviate the need for the section 220 action because a party would
be able to obtain through discovery all of the documents requested before
a determination of the scope of its rights under section 220. DEL. CODE
ANN. tit. 8, § 220(b) (1993).
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181

Section 220 contemplates summary proceedings and the accelerated
schedule of cases under it emphasizes prompt processing and disposition.
Customarily, plaintiffs understand that one price paid for a section 220
request is limited discovery because of the limited relief available. DEL.
CODE ANN. tit. 8, § 220(b) (1993).
8.

Pretrial Procedure

m

173

In a proceeding challenging the legitimacy of a merger agreement,
a notice of deposition pursuant to Chancery Court Rule 30(b)(6) is
limited to the merger agreement and its terms, any communications
confirming the cancellation of the merger agreement, and any record of
the alleged payment in accordance with the agreement. DEL. CH. CT. R.
30(b)(6).
9.

Pretrial Procedure
Corporations

m
!

14, 15, 16
181

In theory, demand to investigate corporate mismanagement is a
proper purpose.
10.

Pretrial Procedure
Corporations

C
=

14, 15, 16
181

Generally, defendants have the right to test the truth or accuracy
of plaintiffs' assertions.
11.

Pretrial Procedure

C

41

Parties may obtain court costs and attorneys' fees connected to
their motion for a protective order. DEL. CH. CT. R. 26(c), 37(a)(4).
12.

Pretrial Procedure

0

41

Attorneys' fees are only awarded when a discovery request which
no reasonable attorney would file is propounded, forcing attorneys to act
to protect their client from harassment or abuse.
Thomas Herlihy, III, Esquire, of Herlihy, Harker & Kavanaugh,
Wilmington, Delaware, for plaintiff.
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Robert K. Payson, Esquire, Peter J. Walsh, Jr., Esquire, and Kevin R.
Shannon, Esquire, of Potter Anderson & Corroon, Wilmington, Delaware,
for defendant.
STEELE, Vice-Chancellor
Plaintiff U.S. Die Casting and Development Company ("U.S. Die")
filed a Complaint pursuant to 8 Del. C. § 220 seeking inspection of
defendant Security First Corporation's ("Security First") books and
records relating to an agreement and plan of merger between Security
First and Mid Am Incorporated ("Mid Am"). U.S. Die served a request
for production of documents and a Rule 30(b)(6) Notice of Deposition on
Security First. U.S. Die also filed a Motion for a Commission and
Notice of Deposition Duces Tecum of Mid Am. Security First filed a
Motion asking the Court to enter a protective order with respect to
particular portions of the request for production of documents, the Rule
30(b)(6) deposition, and the Motion for a Commission preventing U.S.
Die from taking the requested discovery.
I. Background
U.S. Die alleges it made a demand on Security First for its and its
subsidiaries' books and records directly or indirectly related to the
September 1, 1994 Agreement and Plan of Merger between Security First
and Mid Am pursuant to 8 Del. C. § 220. Amend. Compl. 4.
U.S. Die's Complaint states the purpose of the request is "so that
[U.S. Die] can investigate and determine if improper transactions and/or
mismanagement occurred as a result of Security First's actions and
dealings regarding the merger with Mid Am." Am. Complaint at 5.
On March 24, 1995, U.S. Die filed a First Request for Production
of Documents. The challenged portions of the Request for Production
request production of the following:
1.

Any and all documents, including, but not limited to
correspondence and memoranda, which describe,
concern or relate to the failure of the Defendant and
Mid Am to consummate the Agreement.

2.

Any and all documents, including, but not limited to
cancelled checks, receipts and checking account
statements which describe, concern or relate to the
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transfer of funds to Mid Am by or on behalf of the
Defendant from August 1, 1994 to the present.
3.

Any and all documents, including, but not limited to,
minutes of meetings, correspondence and memoranda,
which describe, concern or relate to the decision by
the Defendant and/or Mid Am not to consummate the
Agreement.

4.

Any and all documents, including, but not limited to,
financial statements, which describe, concern or relate
to the value of the Defendant's shares and/or the
value of the Defendant's assets.

On March 28, 1995 U.S. Die filed a Rule 30(b)(6) Notice of Deposition.
The challenged portion identifies the following matters for examination:
1.

The September 1, 1994 Agreement and Plan of
Merger (the "Agreement") between the Defendant and
Mid Am Incorporated ("Mid Am").

2.

The failure of the Defendant and Mid Am to
consummate the Agreement.

3.

The decision by the Defendant and/or Mid Am to
terminate the Agreement.

4.

The transfer of funds to Mid Am by or on behalf of
the Defendant.

5.

The value of the Defendant's shares.

6.

The Defendant's assets.

On April 5, 1995, U.S. Die filed a Motion for a Commission and Notice
of Deposition Duces Tecum of Mid Am.
On April 6, 1995, Security First filed a Motion for Protective
Order pursuant to Rule 26(c) and 37(a), seeking a protective order
preventing U.S. Die from conducting the challenged discovery.
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I. Contentions of the Parties
Security First argues the challenged areas of discovery exceed the
narrow scope of discovery allowed in a § 220 proceeding. Security First
argues if U.S. Die is allowed to take the requested discovery, the § 220
action becomes moot because U.S. Die will have, through the discovery
process itself, access to the papers and records it seeks through the § 220
action.
U.S. Die asserts it has the burden to prove it has stated a proper
purpose in its Complaint and the discovery it seeks is calculated to
identify relevant evidence tending to prove the assertion. U.S. Die
argues, therefore, since Security First challenged the sufficiency of its
stated proper purpose in the Motion for a Protective Order the discovery
sought is essential to satisfy its ultimate burden of proof at a § 220
hearing.

M.

Security First's Motion for a Protective Order

[1] The focus of the analysis must be the protective order requested by
Security First. Court of Chancery Rule 26(c) states, in pertinent part:
(c) Protective Orders. Upon motion by a party or by
the person from whom discovery is sought, and for good
cause shown, the Court ...

may make any order which

justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense,
including 1 or more of the following: (1) That the
discovery not be had; ... (4) that certain matters not be

inquired into, or that the scope of discovery be limited to
certain matters ....
Of course, the purpose behind protective orders is prohibiting improper
discovery requests, outside the proper scope of discovery, through Court
intervention.
[2-4] The general rule regarding scope of discovery is found in Chancery
Court Rule 26(b)(1), which states:
Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or
defense of any other party, including the existence,
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description, nature, custody, condition and location of any
books, documents or other tangible things and the identity
and location of persons having knowledge of any
discoverable manner. It is not ground for objection that the
information sought will be inadmissible at the trial if the
information sought appears reasonably calculated to lead
to the discovery of admissible evidence.
Ch. Ct. R. 26(b)(1) (emphasis added). Therefore, the focus of the inquiry
must be whether U.S. Die's requests are reasonably calculated to lead to
the discovery of admissible evidence.
8 Del. C. § 220(b) states, in pertinent part:
Any stockholder, in person or by attorney or other agent,
shall, upon written demand under oath stating the purpose
thereof, have the right during the usual hours for business to
inspect for any proper purpose the corporation's stock
ledger, a list of its stockholders, and its other books and
records, and to make copies or extracts therefrom. A proper
purpose shall mean a purpose reasonably related to such
person's interest as a stockholder.
Proceedings pursuant to § 220 are narrow in purpose and scope. Mite
Corp. v. Heli-Coil Corp., Del. Ch., 256 A.2d 855, 857 (1969). Because
the issues created by a § 220 action are narrow and specific, the scope of
discovery is restricted to these issues. Fink v. R.P. Scherer Corp., Del.
Ch., C.A. No. 9989, Allen, C. (July 1, 1988) Letter Op. at 3; II Ernest
L. Folk, III, et al., Folk on the Delaware General CorporationLaw
§ 220.8 (3d ed. 1992).
[5-7] In the present case, the sole issue is whether U.S. Die's stated
purpose is proper. U.S. Die stated in its complaint its purpose is "so that
U.S. Die Casting can investigate and determine if-improper transactions
and/or mismanagement occurred as a result of Security First's actions and
dealings regarding the merger with Mid Am." Amend. Compl. 5. U.S.
Die is limited to discovery reasonably necessary to establish the propriety
of this purpose. Accordingly, U.S. Die's request for the production of
the Merger Agreement, any communication confirming the cancellation
of the merger, and the record of the alleged payment to Mid Am by
Security First is proper. All other requests for production are overbroad
within the context of this § 220 action. To grant U.S. Die its complete
requested discovery would obviate the need for the § 220 action because
U.S. Die would obtain through discovery all of the documents requested
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before a determination of the scope of its rights under § 220.
Customarily, plaintiffs elect to pursue an expedited, summary § 220
action understanding one price paid for the election is limited discovery
because of the limited relief available. Section 220 "contemplates
summary proceedings and the accelerated scheduling of cases under it
emphasizes prompt processing and disposition." Mite, 256 A.2d at 857.
[8]
The Rule 30(b)(6) deposition is likewise limited to the Merger
Agreement and its terms, any communication confirming the cancellation
of the merger agreement, and any record of the alleged payment to Mid
Am by Security First. All other matters of examination are beyond the
scope of discovery of this § 220 action.
The Commission and Notice of Deposition Duces Tecum of Mid
Am will not give U.S. Die access to information related to its stated
purpose. As such, U.S. Die's requests may be proper for a later
derivative action; however, they are beyond the scope of this summary
§ 220 proceeding and the protective order requested is granted.
[9]
I decline, as invited by Security First in this discovery issue, to
examine whether U.S. Die's stated purpose is improper at this time. In
theory, demand to investigate corporate mismanagement is a proper
purpose. Weiland v. Central & South West Corp., Del. Ch., C.A. No.
9769, Berger, V.C. (May 9, 1989) Letter Op. at 3. This is an issue
properly resolved on a motion to dismiss or at trial. In the absence of a
motion to dismiss, the issue of whether U.S. Die's complaint sufficiently
avers a proper purpose will be resolved at trial.
[10] U.S. Die suggests Security First's discovery requests mirror its
requests for production. Generally, defendants have the right to test the
truth or accuracy of the plaintiffs' assertions. Fink,supra, at 3-4. U.S.
Die has not objected to Security First's Requests for Document
production nor moved for a protective order attacking the scope of
Security First's requests. Therefore, U.S. Die's "concerns" are not before
me.
IV. Security First's Request for Attorney's Fees
[11-12]
Security First requests the Court award the costs and
attorney's fees connected to its motion for a protective order. Court of
Chancery Rule 37(a)(4) states, in pertinent part:
Award of Expenses of Motion. (A) If the motion is
granted or if the disclosure or requested discovery is
provided after the motion was filed, the Court shall, after
affording an opportunity to be heard, require the party or
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deponent whose conduct necessitated the motion or the party
or attorney advising such conduct or both of them to pay to
the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees, unless the
Court finds that the opposition to the motion was
substantially justified or that other circumstances make an
award of expenses unjust.
Rule 26(c) incorporates the provisions of Rule 37(a)(4) by stating, in
pertinent part:
The provisions of Rule 37(a)(4) apply to the award of
expenses incurred in relation to the motion.
Attorney's fees are only awarded, in my view, when a discovery request
which no reasonable attorney would file is propounded, forcing attorneys
to act to protect their client from harassment or abuse. Here, U.S. Die's
requests are not obviously or clearly unreasonably related to the § 220
action so as to constitute abuse or harassment. I find the opposition to
the motion for a protective order substantially justified, therefore,
attorney's fees will not be awarded to Security First.
IV. Conclusion
Security First's motion for a protective order concerning U.S. Die's
First Request for Production of Documents is denied with regard to the
merger agreement, any communication confirming the cancellation of the
merger and any record of the transfer of funds from Security First to Mid
Am in connection with the termination of the merger. Security First's
motion for a protective order is granted in regard to U.S. Die's First
Request for Protection of Documents in all other respects. Concerning
the U.S. Die's Rule 30(b)(6) Notice of Deposition, Security First's
motion for a protective order is grantedwith regard to items 2, 3, 4, 5,
6, and denied with respect to item 1. Security First's Motion for a
Protective Order is granted concerning U.S. Die's Motion for a
Commission and Notice of Deposition Duces Tecum of Mid Am.
Security First's request for costs and attorney's fees is denied.
IT IS SO ORDERED.
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WNH INVESTMENTS, LLC v. BATZEL
No. 13,931 (Consolidated)
Court of Chancery of the State of Delmvare, New Castle
April 28, 1995
WNH Investments, LLC, filed claims seeking relief from actions
taken by Security Environmental Systems, Inc. (SES) and its directors,
including Ellen J. Batzel. The Grossmans, stockholders in SES, sold
their thirty-eight percent block of stock to WNH. The Grossmans sought
to transfer their stock, which could only be sold after release from
escrow, to WNH after Batzel removed the Grossmans from management
and the board. After Batzel refused to register the transfer, the board
approved a dilutive issuance of stock to shareholders and management.
WNH contends that the board took these actions in order to defeat
plaintiff's challenge to the board's control. As a result of the issuance
and a failure to file required financial reports, SES was delisted by
NASDAQ on February 16, 1995 and has not had a stockholders meeting
since June 26, 1993. WNH requests that the court compel SES to
register the transfer of the Grossmans' stock, to set aside the dilutive
issuance, and to order a stockholders meeting. SES filed a counterclaim
against WNH, its principle owner, David Norris, the Grossmans, and John
McGrain. SES claims that the Grossmans, Norris, and McGrain all
conspired to violate the restriction on the Grossmans' right to transfer
stock, that the Grossmans fraudulently obtained the release of their stock
from escrow, and that the sale of the stock violated securities laws.
The court of chancery, per Vice-Chancellor Balick, held that there
was no evidence to support the defendants' claim of conspiracy or claim
that the Grossmans fraudulently obtained the release of their stock from
escrow. The court held that SES was not justified in refusing to register
the transfer of the Grossmans' stock and held that the improper purpose
of the dilutive issuance was to defeat the plaintiff's challenge to the
board's control. Thus plaintiff was entitled to the relief which it
requested.
1.

Securities Regulation

M= 18.10

When stockholders acquire stock when they controlled the
company and only look for a purchaser after they are removed from
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control, there is no reason to doubt that they acquired the stock with
investment intent and not with a view to distribution.
2.

Corporations

C=

127

An issuer has a duty to register a transfer of stock when the
statutory requirements are met. DEL. CODE ANN. tit. 6, § 8-401 (1993).
3.

m

Corporations

97, 98

Circumstances can compel the conclusion that the purpose of a
dilutive issuance was to defeat the challenge to the board's control where
the board does too much too soon to justify a contrary conclusion.
4.

Corporations

C= 97, 98, 310(1)

Management may not use the corporate machinery for the purpose
of perpetuating itself in office.
5.

!

Corporations

97, 98

A board's issuance of stock will be set aside when the primary
purpose of the act was entrenchment.
6.

Corporations

0

310(1)

Any action not motivated by good faith concern for the welfare of
the corporation and its stockholders will be set aside as a breach of
fiduciary duty.
7.

Corporations

=

320 (11)

An action to defeat a challenge for control will be reviewed under
the appropriate objective standard only if the action was taken to promote
a proper corporate purpose.
Kevin G. Abrams, Esquire, Thomas A. Beck, Esquire, and Richard I.G.
Jones, Jr., Esquire, of Richards, Layton & Finger, Wilmington, Delaware;
and V. Joseph Stubbs, Esquire, and Laurie A. Allen, Esquire, of Brobeck,
Phleger & Harrison, Los Angeles, California, of counsel, for plaintiff
WNH Investments, LLC.
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Collins J. Seitz, Jr., Esquire, and Arthur G. Connolly, III, Esquire, of
Connolly Bove Lodge & Hutz, Wilmington, Delaware; and James H.
Turken, Esquire, and David L. Aronoff, Esquire, of Buchalter, Nemer,
Fields & Younger, Los Angeles, California, of counsel, for defendant
Security Environmental Systems, Inc.
Thomas P. Preston, Esquire, and Robert J. Valihura, Jr., Esquire, of
Duane Morris & Hecksher, Wilmington, Delaware, for defendants Ellen
L. Batzel, Jess Turner, John Wheeler, and Jay Allsup.
Laurence V. Cronin, Esquire, and Brett D. Fallon, Esquire, of Smith,
Katzenstein & Furlow, Wilmington, Delaware; and Scott J. Spolin,
Esquire, of Spolin & Silverman, Santa Monica, California, of counsel, for
counterdefendants Alfred Grossman, Stephen Grossman, and Jonathan
Grossman.
BALIcK, Vice-Chancellor
WNH Investments, LLC ("WNH") filed these consolidated claims
seeking relief from actions taken by Security Environmental Systems, Inc.
("SES") and its directors, Ellen L. Batzel, Jess Turner, John Wheeler, and
Jay Allsup. The controversy arises from the sale by Alfred, Stephen, and
Jonathan Grossman of their 38% block of SES stock to WNH ("the
Grossman stock"). WNH asks the court to compel SES to register the
transfer of the Grossman stock, to set aside defendants' issuance of
995,000 shares of SES stock to directors and management ("the dilutive
issuance"), and to order a stockholders' meeting. WNH claims that the
primary purpose of the board's actions was to defeat plaintiff's challenge
to its control. SES filed a counterclaim against WNH, its principal owner
and managing member, David Norris, the Grossmans, and John McGrain,
who introduced the Grossmans to David Norris. SES claims that the
Grossmans fraudulently obtained the release of stock from escrow, that
the sale violates securities law, and that the Grossmans conspired with
David Norris and John McGrain to violate the restriction on the
Grossmans' right to transfer the stock. This is the opinion after trial.

I
SES engages in the transportation of hazardous waste. Its main
office is in Huntington Beach, California. A significant portion of its
business involves government contracts. Alfred Grossman started SES
in 1972. He operated it with his sons, Stephen and Jonathan, as a

