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on a "platform" committing them to support a "sale or merger of the
company of a price of not less than $19 per Share". Carson Proxy
Statement at 1. Carson also put forward a stockholder resolution to the
effect that the company's stockholders support a sale of the company "to
the highest bidder". Among the directors coming up for election at the
1995 annual meeting was Mr. NV. Thomas Gould, Chairman of the
company's board and CEO.
The report of the inspectors of-elections, which was presented to
the board on June 2, determined that none of the three incumbent
directors had been reelected to the board and that the precatory resolution
concerning the sale of the company garnered a majority of the votes cast.
This suit arises principally out of the acts apparently taken by the
Younkers' board at a meeting on June 2, 1995, the day on which the
election results were first reported to the board. At that time, it is alleged
and not, I think, denied that the board adopted a bylaw amendment
increasing the size of the board from nine to ten. One of the defeated
incumbent directors was then designated by the majority of the board to
fill that newly created position, until the next annual meeting. Then two
incumbent directors each in turn resigned and another of the defeated
directors was appointed to fill each of the vacancies thus created. The
three newly elected directors dissented from each step in process.
Nevertheless at the conclusion of this process the three defeated
incumbent directors had been returned to a slightly larger board to serve
with three newly elected members.
Carson has for the moment abandoned its tender offer, but
expresses the intention to reinstate it, if the board will redeem the poison

pill (and exempt the acquisition from the constraints of Section 203 of the
Delaware General Corporation Law).

The board may do that if a

majority of its members change their minds or if Carson manages to elect
three more directors at the 1996 annual meeting of shareholders. It has
announced that its intention is to run a slate of nominees at the 1996
meeting.

On May 12, 1995 Younkers released a statement to the press
stating that following the outcome of the then on-going proxy contest it
was its intention "to recommence its stock repurchase program in the
open market". The announcement noted that "The program was
originally commenced in October 1994 for $15 million, but Younkers
stopped purchases following Carson's initial proposal in October on
advice of counsel."
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This suit was filed on June 15, 1995. It attacks, among other
things, the acts taken by the Younkers' board on June 2. Carson
understands that each step taken at the June 2 meeting could be lawfully
accomplished, but it asserts that in the circumstances of this case those
actions nevertheless constituted an inequitable interference with the
shareholders franchise. In this action it seeks equitable relief of some
design to remedy this alleged breach.
On July 11, an application was presented by plaintiff on an
emergency basis for a temporary restraining order precluding Younkers
from expending corporate funds or credit for the purchase of the
company's stock. The theory urged in support of this relief is as follows.
Expenditure of corporate funds for this purpose while strictly legal (i.e.,
falling within the legal power of the corporation. See 8 Del.C. § 160(a))
constitutes a misappropriation or breach of loyalty because it is
principally for the purpose of protecting the incumbency of the existing
management against the risk of a change in corporate control. Plaintiff
sees the announced repurchases as in effect an interference with exercise
of the stockholders franchise in the up-coming (albeit eleven months
away) 1996 annual meeting. As Carson sees this interference with the
franchise as the plain effect of defendants' acts, it asserts that under such
cases as Blasius Industries, Inc. v. Atlas Corp., Del.Ch., 564 A.2d 651
(1988), the defendants will be required to establish a compelling
justification for the repurchase program, which they cannot do. More to
the present point, however, Carson claims that it will suffer irreparable
injury if the repurchase program is resumed: its right to try to elect a
further insurgent slate in 1996 will be diminished in value, it says, and
no remedy will be possible later.
The idea that a substantial repurchase program would render
Carson somewhat less likely to prevail in any proxy contest that might be
held currently is somewhat intuitive. That intuition is premised on the
assumption that those who tended to vote for Carson's slate and who
would do so again are investors who tend to a greater degree than others
to have a short investment horizon. They want a liquidating transaction
soon. Thus they will presumably be more inclined than others to sell at
a price that is elevated by a substantial repurchase program. An affidavit
of a market professional expresses this view. Thus Carson sees the
Younkers repurchase program as an effort to weaken the cadre of
company shareholders that stand on Carson's side of the dispute.
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II.
[1-4] The remedy of a temporary restraining order, which is now sought,
is a very special one. It is an emergency remedy in which, in order to
prevent imminent irreparable injury a court may act before the facts are
fully uncovered or the evidence heard; even before the defendant has had
an opportunity to be heard. This extraordinary relief, which under Rule
65 can be granted for only a short period, is justified primarily by a
showing of imminent injury that, if it occurs cannot be effectively
remedied later, after trial of the issues, by the award of money damages
or the shaping of equitable relief. While imminent injury of that kind is
a sine qua non of this relief it is not alone sufficient to justify it. In
addition it is necessary that the merits of the suit appear to have sufficient
weight and plausibility to justify a short interference with defendant's
exercise of property rights. Finally, a court of equity will never act in
the shaping or granting of an equitable remedy unless it is satisfied that
the risks of irreparable injury to plaintiff that justifies such an order is
less than the risks of such an injury as may befall defendant, if ultimately
it is determined that the remedy was improvidently granted. See Cottle
v. Carr,Del.Ch., C.A. No. 9612, Allen, C. (Feb. 9, 1988). Obviously the
granting of such relief, as with all equitable relief, calls for the exercise
of a judicial discretion informed both by the record of the case and
established principles of law and equity.
III.
[5-6] In this instance I am inclined to the viev that plaintiff has satisfied
its burden with respect to none of the elements of the appropriate legal
test. First, putting to one side the merits of the grounds advanced, the
claim of irreparable injury is too insubstantial, in my opinion, to justify
the restriction on the exercise of granted legal power. While it is
intuitive that those shareholders who supported Carson during the proxy
fight might more quickly sell their stock in a stock buy-back effected
market, than those who are more content to continue the status quo, that
supposition does not constitute substantial injury to Carson; it may indeed
be irrelevant to an assessment of the legal and equitable propriety of the
buy-back plan. Obviously Carson has no right to keep the body of
Younkers shareholders unchanged over the next year. Equally obviously,
I would have thought, it has no right to dictate Younkers business
practices during that period. The board of the company is granted
authority to decide such questions as shareholder distributions, whether
by way of dividends or stock buy-backs. More basically, the effect of the
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buy-back on the 1996 annual meeting is highly speculative. It will be
almost a year until the next regular meeting of stockholders. The
stockholder body of the corporation may change substantially over that
year. If and when Carson does initiate another proxy contest, one can
reasonably expect the market professionals who arbitrage stock to begin
to acquire Younkers stock again. Thus if any current holder (who would
otherwise continue to hold for the entire year!) is induced to sell by the
initiation of the company's buy-back program, that holder will be
perfectly free to acquire the stock again if and when Carson initiates the
next step in its program of gaining control of Younkers. One cannot,
therefore, in my opinion, have any confidence that Carson will be injured
even as a practical matter from the buy-back program.
[7]
Second, on the merits one must acknowledge that Carson's claim,
in light of the applicable precedents, would be a difficult one to sustain.
See Unitrin, Inc. v. American General Corp., Del.Supr., 651 A.2d 1361
(1995). Even plaintiff cannot assert that the effect of the repurchase that
is contemplated will be coercive or preclusive as those terms are used in
Unitrin. As indicated above the effect, if any, on the 1996 election is
highly speculative.
[8]
Third, even if one were to interpret the company buy-back program
as constituting a threat of some irreparable legal injury to Carson, the
application could not survive the balancing of the equities leg of the
analysis. Stock buy-backs, as a means to distribute cash to stockholders
and lift stock price, can constitute an important strategic step for a
corporation. A court will risk interference with the businessjudgment of
a board of directors (even interference for the short period contemplated
by a temporary restraining order) only when threatened irreparable injury
will justify that step and that injury outweighs threatened injury to the
party enjoined. Here the board is entitled to the presumption that delay
in effectuating the buy-back plan would delay the benefits that the plan
will presumptively confer. Thus delay in effectuating the plan would
result in injury to Younkers and its stockholders that would be impossible
to calculate and protect by bond.
For the foregoing reason the application for a restraining order is
hereby denied.
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CHARAL INVESTMENT CO. v. ROCKEFELLER
No. 14,397
Court of Chancery of the State of Delmvare, New Castle
November 7, 1995
Plaintiff filed a derivative action pursuant to Delaware Court of
Chancery Rule 23.1, seeking recovery against the individual defendants
who allegedly caused nominal defendant, Rockefeller Center Properties,
Inc., to enter into wasteful transactions. Nominal defendant moved to
dismiss the complaint on the ground that the plaintiff did not comply with
Rule 23.1 and, specifically, lacked standing before the court because he
filed the complaint prematurely.
The court of chancery, per Vice-Chancellor Chandler, held that
according to Court of Chancery Rule 23.1, the plaintiff lacked standing
to bring a derivative action at this time and granted nominal defendant's
motion to dismiss without prejudice. The court stated that defendant's
special committee, investigating plaintiff's complex allegations,
adequately established a time schedule for completing the investigation
and the length of time established was not unreasonable.
1.

Corporations

m=,

189(1), 205, 206

Based on Delaware Court of Chancery Rule 23.1, courts require
shareholders to refrain from filing derivative suits until the shareholder
either (1) makes a demand on directors of a corporation requesting them
to pursue the desired action or (2) pleads with particularity why demand
is excused prior to filing a derivative action. DEL. CH. CT. R. 23.1.
2.

Corporations

Cm-

189(1), 189(7), 206

If a shareholder makes a demand on the board, rather than pleading
that demand is excused, the law presumes that the shareholder concedes
the board's ability to make an independent decision on the matter. Once
a demand on the board has been made, absent a wrongful refusal, the
stockholder's ability to initiate a derivative suit is terminated.
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Cz=- 189(7), 206

Once the shareholder makes demand on the board, thereby
conceding that a majority of the board is independent, the court's only
inquiry is into the board's good faith and reasonableness of the
investigation.
4.

Corporations
Pretrial Procedure

Cm
t

189(1), 189(7), 206
377

Until the board of a corporation has responded to shareholder's
demand, the shareholder generally may not move forward with a
derivative action.
5.

Corporations
Pretrial Procedure

!
189(7)
C=t 377

When a shareholder makes demand on the board of a corporation,
it is presumed that the shareholder concedes the board's ability to make
an independent decision on his claim.
6.

Corporations
Pretrial Procedure

CeCe=

189(7)
377

After a shareholder makes demand on the board, the shareholder
must allow the board reasonable time to investigate and respond to the
claim before filing suit or the court will consider that suit premature.
7.

Corporations

=

189(7)

A decision on a Rule 23.1 motion, focusing on whether the
corporation's board has taken a reasonable amount of time in its
investigation, is a discretionary ruling on a question of fact. DEL. CH.
CT. R. 23.1.

8.

Corporations

C

189(7)

A court, in deciding whether a special committee completed its
investigation in a reasonable amount of time, must recognize that the
amount of time needed for a response will vary in direct proportion to the
complexity of the technological, quantitative, and legal issues raised by
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the demand. Reasonable minds may differ as to what a thorough
investigation may involve.
Pamela S. Tikellis, Esquire, and Robert J. Kriner, Jr., Esquire, of
Chimicles, Jacobsen & Tikellis, Wilmington, Delaware; and James R.
Malone, Jr., Esquire, and Michael D. Donovan, Esquire, of Chimicles,
Jacobsen & Tikellis, Haverford, Pennsylvania, for plaintiff.
Richard D. Allen, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendants David Rockefeller and Richard A.
Voell.
Gregory V. Varallo, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for defendant Claude M. Ballard, Jr.
Stephen E. Jenkins, Esquire, of Ashby & Geddes, Wilmington, Delaware,
for defendants Peter G. Peterson and Benjamin D. Holloway.
Robert K. Payson, Esquire, Donald J. Wolfe, Jr., Esquire, Stephen C.
Norman, Esquire, and Kevin R. Shannon, Esquire, of Potter Anderson &
Corroon, Wilmington, Delaware, for nominal defendant.
CHANDLER,

Vice-Chancellor

Charal Investment Co., Inc. ("Plaintiff") filed this derivative action
pursuant to Court of Chancery Rule 23.1 on behalf of nominal defendant
Rockefeller Center Properties, Inc. (the "Corporation"). The Corporation

is organized as a real estate investment trust and its primary asset is a
$1.3 billion mortgage loan which it extended to two partnerships,
Rockefeller Center Properties and RCP Associates (collectively, the
"Partnerships"). These Partnerships, which are in turn owned by
Rockefeller Group, Inc., have a large ownership interest in the 12 primary
buildings which comprise Rockefeller Center in Manhattan, New York
City. The Partnerships secured the loan with a mortgage on certain parts
of Rockefeller Center. On May 11, 1995, the Partnerships filed for
protection under Chapter 11 of the United States Bankruptcy Code and
suspended loan payments to the Corporation. Other than the Corporation,
the defendants in this action are all directors or former directors of the
Corporation who served on the board when the Corporation entered into
the challenged transactions. See discussion infra part I. Pending is the
Corporation's motion to dismiss on the ground that Plaintiff did not
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comply with Court of Chancery Rule 23.1 which governs the institution
of derivative suits.
I. BACKGROUND
On February 3, 1995, Plaintiff made a written demand on the
Corporation's board of directors. The demand letter set forth what
Plaintiff believed to be potential claims against the defendants for
entering into "imprudent wasteful transactions." Of key concern to the
Plaintiff was the Corporation's repurchasing certain convertible
debentures with borrowed funds and swapping interest rates on derivative
securities. On February 21, 1995, the Corporation's board created a
special committee of outside directors to investigate the Plaintiff's claims
The Special Committee, through counsel,
("Special Committee").'
communicated regularly with the Plaintiff. Via letter dated May 31,
1995, Plaintiff received notification that the Special Committee
anticipates they will complete their investigation by fall of 1995. The
Corporation notes that the transactions in question are highly complex
and involve millions of dollars and thousands of pages of documents.
In spite of the ongoing investigation, on July 6, 1995, Plaintiff
instituted this action seeking recovery on behalf of the Corporation
against the individual defendants for, allegedly, causing the Corporation
to enter into wasteful transactions. In his complaint, Plaintiff claims that
the board has not acted on his demand in a reasonably prompt manner.
Because of the delay, Plaintiff suggests that the Court may infer that the
board has wrongfully refused Plaintiffs demand. If the Court accepts the
wrongful refusal inference, Plaintiff reasons, then he need not comply
with Rule 23.1 and instead may file a derivative action prior to receiving
the Special Committee report. Plaintiff asserts that his claims may be
prejudiced if he is unable to bring this action immediately because,
allegedly, the Corporation is in a financially precarious position and may
file for bankruptcy in the near future.
The Corporation moves to dismiss the complaint on the ground that
Specifically, the
the Plaintiff has not complied with Rule 23.1.
Corporation contends that Plaintiff lacks standing before the Court
because he filed the complaint prematurely, ie:, before the board has had
a reasonable time to investigate and make a decision on the claims.
Alternatively, defendants move to stay all further proceedings pending the
report of the Special Committee.
'The complaint does not challenge the independence of the outside directors on the
Special Committee.
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Plaintiff opposes the motion to dismiss and argues that the
complaint satisfies the requirements of Rule 23.1. He reasons that the
board, because of its lengthy investigation, in effect, has 'wrongfully
refused his demand. Since the board refused to take action on his
demand, Plaintiff believes he has standing under Rule 23.1 to bring this
suit. Alternatively, Plaintiff asks the Court to reserve jurisdiction over
this action pending a response by the board even if the Court finds that
the action was filed prematurely.
II. STANDING UNDER RULE 23.1
Based on Rule 23.1, Delaware courts require shareholders to refrain
[1]
from filing derivative suits until the shareholder either (1) makes a
demand on directors of a corporation requesting them to pursue the
desired action or (2) pleads "with particularity why demand is excused"
prior to filing a derivative action. Spiegel v. Buntrock, Del. Supr., 571
A.2d 767, 773 (1990). This pre-suit demand rule recognizes that the
board must have freedom to manage the corporation's affairs and allows
them to "address an alleged wrong without litigation, to decide whether
to invest the resources of the corporation in litigation, and to control any
litigation which does occur." Id. at 773.
[2-4] If a shareholder makes a demand on the board, rather than pleading
that demand is excused, the law presumes that the shareholder concedes
the board's ability to make an independent decision on the matter.
Thorpe v. Cerbco, Inc.. Del. Ch., 611 A.2d 5 (1991). See also Spiegel
Del. Supr., 571 A.2d at 775. Further, "once a demand has been made,
absent a wrongful refusal, the stockholder'sability to initiatea derivative
suit is terminated." Zapata Cor. v. Maldonado, Del. Supr., 430 A.2d
779, 784 (1981) (emphasis added). Thus, once the shareholder makes the
demand on the board, thereby conceding that a majority of the board is
independent, the Court's only inquiry is into the board's good faith and
the reasonableness of the investigation. Levine v. Smith. Del. Supr., 591
A.2d 194, 212 (1991). Usually, however, plaintiffs make such challenge
after a board or committee has made a decision as to whether to pursue
the claim. See generally Zapata Corp. v. Maldonado, Del. Supr., 430
A.2d 779 (1981); Kaplan v. Wyatt Del. Supr., 484 A.2d 501 (1984);
Mount Moriah Cemetery v. Moritz. Del. Ch., C.A. No. 11431, Berger,
V.C. (April 4, 1991). Until the board has responded, the shareholder
generally may not move forward with a derivative action. As the Court
stated in Abbey v. Computer & Communication Technology Corn.- "[i]f
the purpose is to determine the right of the plaintiff to maintain the suit,
then it would seem that the right of the independent committee to
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investigate and report its findings must take priority over any entitlement
of the plaintiff to go forward with the pending action." Del. Ch., 457
A.2d 368, 376 (1983).
In the current case, Plaintiff made demand on the board on
[5]
February 3, 1995. Thus, the law presumes that Plaintiff concedes the
board's ability to make an independent decision on the claim. The board
did not refuse to investigate and, in fact, created a Special Committee to
investigate the claims. The Special Committee consists of two outside,
independent directors who were elected to the board after the allegedly
wrongful transactions.
[6-8] After a shareholder makes demand on the board, the shareholder
must allow the board a reasonable time to investigate and respond to the
claim before filing suit or the court will consider that suit premature.
Abbey v. Computer & Communication Technology Corp. Del. Ch., 457
A.2d 368, 375 (1983); see also BTZ v. Nat'l Intergroup, Inc., Del. Ch.,
C.A. No. 11388, Hartnett, V.C. (April 7, 1993). Whether the board has
taken a reasonable amount of time in its investigation is essentially a
question of fact. As the Delaware Supreme Court stated, a "decision on
a Rule 23.1 motion ... involves essentially a discretionary ruling on a
predominantly factual issue." Levine Del. Supr., 591 A.2d at 200-01.
Further, no formula exists by which the Court may determine if a
"reasonable" investigation period has elapsed. But it is clear that the
Special Committee has a duty to conduct "an objective and thorough
investigation" after which it must give its findings and recommend a
course of action which is in the best interest of the Corporation. Zapata
Del. Supr., 430 A.2d at 788. Therefore, a court, in deciding whether a
committee completed its investigation in a reasonable amount of time,
must recognize that the "amount of time needed for a response will vary
in direct proportion to the complexity of the technological, quantitative,
and legal issues raised by the demand." Allison v. Gen. Motors Corp..
D. Del., 604 F. Supp. 1106, 1117-18, affd, 3rd Cir., 782 F.2d 1026
(1985). Reasonable minds may differ as to what a thorough investigation
may involve.
In this case, the complaint challenges the Corporation's transactions
over an eight year period. These transactions involve hundreds of
millions of dollars. Further, the Plaintiff alleges certain directors were
involved in self-dealing. Such a challenge concerns the (1) negotiation
of $400 million in letters of credit; (2) non-renewal of the letters of
credit; (3) use of short-term borrowing of $217 million over several years
to repurchase convertible debentures; (4) making of capital distributions
of $90 million over four years; (5) entering into interest rate swaps; and
(6) borrowing of $225 million for purposes of debt restructuring.
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Clearly, the transactions involved are highly complex. Given this
complexity and the fact that the committee established a time schedule for
completing the investigation, I cannot find that the length of time
involved is unreasonable. It appears that the investigation is ongoing and
a report will be forthcoming shortly. Moreover, the Corporation has
provided the Court with numerous examples of cases in which the
investigations were of similar length as the investigation at hand. See
e
Kaplan v. Wyatt. Del. Ch., C.A. No. 6361, Brown, C. (Jan. 18,
1984) (seven month investigation); Mount Moriah Cemetery v. Morit,
Del. Ch., C.A. No. 11431, Berger, V.C. (April 4, 1991) (more than six
months of investigation).
Furthermore, I am unable to infer that the board wrongfully refused
demand by taking this period to investigate. Plaintiff relies on Thorpe v.
Cerbco. Inc., Del. Ch., 611 A.2d 5 (1991), for the proposition that where
the board has not responded to a demand, wrongful refusal may be
inferred from the circumstances. However, I find Plaintiff's analogy
strained and do not believe that Thorpe is helpful to Plaintiff in this
instance. In Thorpe, Chancellor Allen discussed the defendant's motion
to dismiss which the defendant filed after the special committee
completed its investigation. Chancellor Allen did not discuss whether the

committee completed its investigation in a timely manner. Nor did he
indicate that time was a consideration in inferring that a board wrongfully
rejected demand. Instead, he pointed to facts such as the "failure of the
board to act on the [special committee] report, the failure to disclose [the
report] to stockholders after requested and the resignation of the
committee members from the board." Thorpe. 611 A.2d at 11.
Considering those circumstances, Chancellor Allen concluded that the
plaintiff had satisfied the requirements of Rule 23. 1.
Plaintiff asserts that the Court should infer that the Plaintiff
satisfied Rule 23.1. He argues that if he is forced to await the Special
Committee's report, then the derivative claim will be prejudicated by the
Corporation's precarious financial position. Becausethe Corporation may
be unable to service its debt, Plaintiff contends the Corporation will be
forced to negotiate with David Rockefeller, a defendant in this case,
presumably to arrange financing. However, even assuming that the
Corporation does become insolvent, Plaintiff offers no authority to
support the proposition that bankruptcy provides the Court with a basis
for waving the procedural requirements of Rule 23.1. It appears that
regardless of whether the Corporation becomes bankrupt, its claim against
the directors will continue to exist as a corporate asset. Plaintiff does not
allege that the directors will be judgment-proof. Thus, I do not find the
Corporation's financial position persuasive on the issue of whether I
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should infer that the board refused demand in this case. Given that the
Special Committee established a time frame and that the committee report
may or may not satisfy the Plaintiff, it is premature for the Court to infer
that the board wrongfully refused Plaintiff's demand. Therefore,
according to Rule 23.1, Plaintiff lacks standing to bring a derivative suit
at this stage of the proceedings. However, I expect that the Special
Committee will offer its report within the time frame that it previously
established.
I.

RETENTION OF JURISDICTION

Alternatively, Plaintiff requests the Court to retain jurisdiction over
this action pending the Special Committee's report. Plaintiff offers
Stotland v. GAF Corp. Del. Supr., 469 A.2d 421 (1983), as authority
establishing that the Court may retain jurisdiction rather than dismiss a
case in this situation. It is true that in Stotland the Supreme Court
remanded the case to the Court of Chancery with directions to retain
jurisdiction. However, that direction stemmed from the procedural
posture and the allegations in that case. In Stotland, the Court of
Chancery dismissed the plaintiff's original action because the plaintiff
failed to make demand on the board. After dismissal, but before appeal,
the plaintiff made demand on the board and the company formed a
special committee to investigate the charges. Thereafter, the plaintiff
appealed and the defendants moved the Supreme Court to dismiss,
claiming that the issue of whether demand was excused was moot.
Plaintiff opposed the motion and alleged that the committee was not
qualified or independent. Since the special committee had not delivered
its report, the Court said, "it is premature to assume that the directors will
take any action detrimental to the interests of GAF or its stockholders.
Any claim of wrongful refusal by the defendants to consider the demand
must await future developments." Stotland, Del. Supr., 469 A.2d at 423.
In sum, in Stotland the Supreme Court remanded with instructions to
retain jurisdiction because the plaintiff already had raised the issue of the
committee's independence and qualification. In contrast, Plaintiff in the
current case questions only the time period of the investigation rather
than the independence and qualification of the committee. At this early
stage, the Court cannot presume whether Plaintiff is certain to make a
challenge to the committee's decision. Additionally, I believe that
retaining jurisdiction over the Corporation would be unduly burdensome
and, thus, inequitable to defendants. Further, I see no benefit to Plaintiff
in retaining jurisdiction as he would need to amend his complaint to
proceed further.
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Accordingly, the Corporation's motion to dismiss is granted

without prejudice. Plaintiff may refile pursuant to Rule 23.1 should he
wish to challenge the Special Committee's report after it is issued or
should the Special Committee fail to provide the report within the time
frame established.2
IT IS SO ORDERED.

!7N RE CHICAGO & NORTH WESTERN TRANSPORTATION CO.
SHAREHOLDERS LITIGATION
No. 14,109 (Consolidated)
Courtof Chancery of the State of Delawvare, New Castle
June 26, 1995
Plaintiffs filed an action to enjoin a proposed merger between
Union Pacific Rail, Inc. and Chicago and North Western Transportation
Company (CNW) claiming that the directors of the corporations violated
their fiduciary duties to shareholders. Prior to the preliminary injunction
hearing, plaintiffs reached a settlement with the defendants. Before the
court is a motion to approve the proposed settlement of the shareholders'
class action lawsuit. Stockholders of CNW filed a written objection to
the settlement contending that the settlement is worthless to the
stockholders of CNW and only enriches the attorneys who filed the
lawsuit. They claim that the lawsuit was frivolous and should never have
occurred since it provided no benefit to the class members. They request
that the court distribute to the class the attorneys' fees and the value of
the lost interest income the shareholder class did not earn on the merger
because of the five day extension of the tender offer reached as part of
the settlement.
The court of chancery, per Vice-Chancellor Chandler, found that
the proposed settlement was fair and reasonable but the attorneys' fees
were disproportionate to the benefit obtained for the class. In so holding,
'The Special Committee forecasts that it will complete its investigation in the fall of
1995. Unless extenuating circumstances arise, I would anticipate that a timely report will be
published by mid December, 1995.
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the court determined that there was no basis for compensating the
shareholder class for the potential interest income they lost as a result of
the five day extension of the tender offer. The court also found that class
counsel did bring meritorious claims that caused a benefit to inure to the
class. However, only therapeutic benefits were provided so the court
reduced the award from $525,000 and awarded class counsel $300,000.
The court determined that transferring the $225,000 savings in attorneys'
fees to the class was impractical since the cost of distribution would more
than exhaust the funds.
1.

Compromise and Settlement

m=

57

In examining a proposed settlement, the court exercises its own
independent businessjudgment to determine whether the settlement is fair
and reasonable.
2.

Compromise and Settlement

m

56

The court considers all facts and circumstances that bear on the
reasonableness of the proposed settlement, including the merits of the
claims, the costs of litigating the claims, the collectibility of a judgment,
and especially the amount of compromise compared to the probable
amount of a collectible judgment.
3.

Corporations

(=P

214

Where counsel for a class of shareholders have brought meritorious
claims that cause a benefit to inure to the class as a whole, the court
awards fees and reimbursement of expenses.
4.

Corporations

C=,

214

In setting the amount of the award, the court will primarily
consider the benefits achieved because of the action, but also takes into
account the difficulty of the litigation, the time spent in connection with
the case, the contingent nature of the fee, and the standing and ability of
counsel involved.
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Corporations

C!

182.4(2), 214

A lawsuit that causes the directors of a corporation to inform the
shareholders of material facts prior to shareholders' consideration of a
merger has significantly benefitted the shareholders.
6.

Corporations

*

182.4(3), 310(2), 583

A material fact is a fact that assumes actual significance in the
deliberations of a reasonable shareholder.
7.

Corporations

Ot=

182.4(3), 310(2), 583

If it can be shown that there is a substantial likelihood that the
disclosure of a fact would have been viewed by a reasonable investor as
having significantly altered the total mix of available information, then
the fact is material.
Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware; Ira A. Schochet, Esquire, and Barbara J.
Hart, Esquire, of Goodkind Labaton Rudoff & Sucharow LLP, New
York, New York, of counsel; and Stephen G. Schulman, Esquire, Lee S.
Shalov, Esquire, and James P. Bonner, Esquire, of Milberg Weiss
Bershad Hynes & Lerach, New York, New York, of counsel, for
plaintiffs.
William M. Lafferty, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; Harold C. Hirshman, Esquire, of Sonnenschein
Nath & Rosenthal, Chicago, Illinois, of counsel, for Chicago & North
Western Transportation Company and the individual defendants.
Thomas J. Allingham, II, Esquire, and George A. Zimmerman, Esquire,
of Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware, for
defendants Union Pacific Corporation and UP Rail Inc.
CHANDLER,

Vice-Chancellor

Before the Court is a motion to approve a proposed settlement of
this shareholders' class action lawsuit. Plaintiffs' counsel also seeks an
award of attorneys' fees and reimbursement of expenses in the amount of
$525,000. Several members of the class object to the proposed settlement
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and the fee request. A settlement hearing was held on June 20, 1995.
This is my decision on the motion.
Plaintiffs brought this lawsuit to enjoin a proposed merger through
which Union Pacific Rail, Inc. ("UP Rail"), a wholly owned subsidiary
of Union Pacific Corporation ("UP"), would acquire all of the shares of
common stock of Chicago and North Western Transportation Company
("CNW"). Plaintiffs alleged that UP, a 29% shareholder of CNW, and
the directors of CNW violated their fiduciary duties to the shareholders
of CNW by (i) not fully disclosing material facts concerning the merger;
(ii) agreeing to a merger that did not satisfy the entire fairness standard;
and (iii) by not seeking the highest possible value reasonably available to
the shareholders as required by Revlon Inc. v. MacAndrews & Forbes
Holdings, Inc. Del. Supr., 506 A.2d 173 (1986).
I. THE PROPOSED SETTLEMENT
On the eve of the scheduled preliminary injunction hearing,
plaintiffs reached a settlement with defendants. The settlement provided
that defendants would issue a supplemental proxy statement and extend
the expiration of the tender offer for five days so that the shareholders
had an opportunity to read it. Defendants also agreed to modify an
option agreement, which would have given UP option rights to CNW
stock if UP accumulated 85% of CNW's common stock, to provide that
UP's rights thereunder would accrue only upon UP accumulating 87.5%
of CNW's common stock. Plaintiffs had complained that the option
agreement effectively lowered the requirement for a short form merger
from 90% to 85%. The parties filed a Stipulation and Agreement of
Compromise and Settlement on May 4, 1995, which scheduled the
settlement hearing for June 20, 1995.
Prior to the settlement hearing, but after the deadline for objections
to the settlement, Bear, Steams & Co. Inc. ("Bear Steams"), a CNW
stockholder, filed a written objection to the settlenent. In its letter to the
Court, Bear Steams requested permission to appear at the settlement
hearing, which was granted. Three other stockholders sent letters to the
Court stating their support for Bear Steams' position. Bear Steams
contends that the settlement is worthless to the stockholders of CNW and
only enriches the attorneys who filed this lawsuit. Bear Steams
complains that the extension of the tender offer cost the class $880,000
by denying them the use for five days of the $1,103,000,000 paid to
CNW's tendering shareholders. The $880,000 reflects the interest the
shareholder class could have earned over the five day period at the
prevailing money market rate. Bear Steams contends that UP earned this
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$880,000, instead of the class. The objectors also argue that the
supplemental disclosures they received in exchange for their lost interest
income were immaterial and, therefore, worthless. As a disincentive for
future frivolous lawsuits that provide no benefit to the class members, the
objectors request that the Court award the $520,000 UP agreed to pay for
attorneys' fees and expenses, along with the $880,000 benefit UP earned
during the five day extension period, to the class.
The position of the objectors is unusual because they are not
complaining that class counsel compromised valuable claims for an
inadequate settlement. Their position is that this lawsuit never should
have occurred. They characterize the disclosure claims as meritless, and
they did not address the other claims. In their view, the only benefit
class counsel achieved was UP's agreement to pay an extra $525,000, the
attorneys' fees and expenses, to acquire CNW. They want the Court to
distribute the benefit to the class instead of the attorneys. I believe Bear
Stems' objection goes more to the appropriateness of the fee request than
the terms of the settlement. None of the objectors favor class counsel
vigorously pursuing these claims in a trial on the merits.
[1-2] In examining a proposed settlement, this Court exercises its own
independent businessjudgment to determine whether the settlement is fair
and reasonable. Polk v. Good, 507 A.2d 531, 536 (1986). The Court
considers all the facts and circumstances that bear on the reasonableness
of the proposed settlement, including the merits of the claims, the costs
of litigating the claims, the collectibility of ajudgment, and especially the
amount of compromise compared to the probable amount of a collectible
judgment, Id.
Applying this standard, I must conclude that the proposed
settlement is fair and reasonable. The only benefits the settlement gives
the class are therapeutic, but I believe the chances of recovering a
pecuniary benefit for the class are extremely remote. Plaintiffs have
settled weak claims in exchange for little benefit. In such circumstances,
I believe that the proposed settlement is fair and reasonable. The
objectors have challenged the terms of the settlement, but for the reasons
given below, I conclude that their objection is without merit.
The objectors do not contend that class counsel unreasonably
compromised valuable claims in exchange for inadequate benefits to the
class. Bear Steams actually submits that this lawsuit had little chance of
bringing a pecuniary benefit to the class. The objectors attack the
settlement because they contend the "benefits" obtained for the class
actually benefitted UP. Bear Steams contends that UP earned $880,000
in interest in its $1,103,000,000 as a result of the five day extension of
its offer, while the shareholders lost an opportunity to earn that interest
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income. Bear Steams believes that a fair settlement would turn that
benefit over to the shareholders.
UP responds that it did not benefit from the extension of its offer.
UP states that it sought to complete the merger as soon as possible. UP
submits that it could have unilaterally extended its offer for months, but
instead chose to complete the transaction immediately. It contends that
the five day extension of its offer was contrary to its interests.
I believe that UP did not benefit from the delay of its acquisition
of CNW. The objective record indicates that UP wanted to acquire CNW
Apparently UP considers investing its
as soon as possible.
$1,103,000,000 in CNW to be a better option than earning interest at
prevailing money market rates. I believe UP settled the lawsuit to speed
its acquisition of CNW, not to delay it. There is no basis for requiring
UP to pay $880,000 to the shareholders of CNW to compensate for the
potential interest income they lost as a result of the five day extension of
UP's tender offer. Bear Steams' objection to the terms of the settlement
is without merit.
II. THE FEE REQUEST
The objectors also oppose the requested $525,000 payment for
class counsel's fees and reimbursement of expenses. The objectors
believe that class counsel did not obtain any benefit for the class, and
actually cost them $880,000 in lost interest income. They request that the
Court award the $525,000 to the class instead of its attorneys to deter
abusive class action lawsuits that provide no benefits to the class.
[3-4] Where counsel for a class of shareholders have brought meritorious
claims that cause a benefit to inure to the class as a whole, this Court
awards counsel fees and reimbursement of expenses. Allied Artists
Pictures Corp. v. Baron, 413 A.2d 876, 879 (1980). In setting the
amount of the award, the Court primarily considers the benefits achieved
because of the action, but also takes into account the difficulty of the
litigation, the time spent in connection with the case, the contingent
nature of the fee and the standing and ability of counsel involved. See
Sugarland Industries, Inc. v. Thomas Del. Supr., 420 A.2d 142, 149-150
(1980).
Class counsel argues that the benefits from the supplemental
disclosures were substantial. As a result of this lawsuit, CNW's directors
disclosed six allegedly material facts to the CNW shareholders prior to

their vote on the merger.

They revealed that the $6,000,000 fee to

Blackstone, the investment banker opining on the fairness of the proposed
merger, was contingent upon CNW consummating a merger or some
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other similar transaction. They revealed that Blackstone had a substantial
equity interest in a railroad company that CNW had once tried to acquire,
but those negotiations had ended over a year before the merger. The
supplemental proxy disclosed that two directors of CNW opposed
Blackstone's fee arrangement because the fee was not related to
Blackstone's time and effort in accomplishling its task. The directors
provided more information concerning the value of possible synergies
which defendants believed would arise from the merger. The initial
proxy disclosed that the estimate of the value of potential synergies
presented to the Interstate Commerce Commission ("ICC") for regulatory
approval of the merger exceeded the $40-$120 million range considered
by Blackstone. The supplemental proxy statement provided the
stockholders with the exact figure presented to the ICC-$184 million.
In the initial proxy statement, the directors disclosed that they had
considered, but not adopted, a poison pill defense. The supplemental
proxy disclosed that the directors did not adopt a poison pill because they
did not want to dissuade UP from making a friendly offer. The
supplemental proxy also disclosed that $15 million in special payments
to CNW's officers, the existence of which was disclosed in the initial
proxy statement, were included in the merger agreement because the
directors considered the officers' existing severance compensation
inadequate.
The settlement also required UP to provide additional information
to the stockholders of CNW. In its offering statement, UP described
valuations of CNW provided by CS First Boston. As a result of the
lawsuit, UP clarified the meaning of First Boston's report in two ways.
First, UP informed the shareholders of CNW that the value of CNW to
UP could be derived by adding First Boston's values for the synergies
resulting from the merger to First Boston's values for CNW in its
comparable companies and discounted cash flow analyses. Second, UP
stated that the merger would create the full synergy value described in the
presentation. The "retained synergies" described by First Boston reflected
the synergy value UP would realize as a result of the merger. UP also
disclosed that it believed the estimated synergy value presented to the
ICC was highly reliable.
Class counsel contends that providing CNW's shareholders with
this additional information was a substantial therapeutic benefit. They
further assert that the alteration of the option agreement was another
important benefit. The amended option effectively required UP to
acquire 87.5% of the outstanding shares of CNW instead of 85% before
it could conduct a short form merger. The settlement also exposed CNW
to the market for an extra five days. Although no competing bidder
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appeared, class counsel contends this was another substantial benefit for
the class. Class counsel believes that these benefits justify an award of
fees and expenses of $525,000.
Bear Steams contends that class counsel does not deserve a fee
because it brought no benefit to the class. Bear Steams believes the
information disclosed in the supplemental proxy statement was immaterial
and the modification to the option agreement was worthless to the
shareholders. They strongly object to counsel's description of the
extension of the offer as a benefit to the class. Because UP already held
29% of CNW's common stock, the objectors believe, correctly in my
opinion, that there was virtually no chance that a competing bidder would
come forward during the brief delay. They complain that the delay
actually cost them $880,000 in lost interest income. The objectors
request that UP make a $525,000 payment to the class instead of the
attorneys.
[5-7] Undoubtedly, a lawsuit that causes the directors of a corporation
to inform the shareholders of material facts prior to the shareholders'
consideration of a merger has significantly benefitted the shareholders.
See Eisenberg v. Chicago Milwaukee Con)., Del. Ch., C.A. No. 9372,
Jacobs, V.C. (Oct. 25, 1988). A material fact is a fact that assumes
actual significance in the deliberations of a reasonable shareholder.
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944 (1985).
Thus, if it can be shown that there is a substantial likelihood that the
disclosure of a fact would have been viewed by a reasonable investor as
having significantly altered the total mix of available information, then
the fact is material. Id.
Most of the facts disclosed in the supplemental proxy statement do
not satisfy the materiality standard. However, three facts could have
assumed actual significance in the deliberations of a reasonable
stockholder: the actual figure for synergy value presented to the ICC, the
fact that UP considered that figure reliable, and the contingent nature of
Blackstone's fee. I believe the disclosure of these facts provided a
benefit to the stockholders of CNW. Because only a sparse record has
been developed in this case, I am unsure of how I would have ruled were
these claims presented on a motion for summary judgment or at trial
where the background circumstances would have been fully developed.
On the present record, I conclude only that the settlement provided the
shareholders with three additional facts which may have been material.
The other benefits obtained in the settlement are meager. The
extension of the offer did not provide a significant benefit because the
circumstances that existed at the time made the odds of a competing
bidder coming forward extremely long. As the objectors have noted, the
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shareholders would have been better off had the merger not been delayed.
I also believe that the option agreement was insubstantially modified.
The only substantial benefit to the class was the additional disclosure of
three possibly material facts.
In my view, the request of $525,000 in fees and expenses is
disproportionate to the benefit obtained for the class. Class counsel's fee
request is at the high end of the range of fee awards for settlements
providing only therapeutic benefits. See, e
Tandvcrafts. Inc. v. Initio
Partners Del. Supr., 562 A.2d 1162 (1989) (affirming award of
$180,000); Eisenberg supr (awarding $300,000); In re Vitalink
Communication Corp., Del. Ch., C.A. No. 12085, Chandler, V.C.
(Nov. 8, 1991) (awarding $275,000). Accordingly, I award class counsel
$300,000, which includes reimbursement for their expenses. UP has
agreed to pay $525,000, so this ruling saves it $225,000. I have given
some thought to the objectors' request that I shift the attorneys' fees to
the class, but I conclude that transferring the extra $225,000 to the class
is impractical. The cost of distributing the $225,000, which comes to less
than a penny per share, would more than exhaust the fund.
The proposed settlement is approved. Class counsel is awarded
fees and reimbursement of expenses in the amount of $300,000. A Final
Order and judgment have been entered.
ORDER AND FINAL JUDGMENT
A hearing having been held before this Court on June 20, 1995,
pursuant to this Court's order of May 8, 1995 (the "Hearing Order"),
upon a Stipulation and Agreement of Compromise, Settlement and
Release dated May 4, 1995 (the "Stipulation") contemplating the
settlement (the "Settlement") of the above-captioned Actions (the
"Litigation"); due, adequate and sufficient notice of the right to appear at
said hearing or object to the Settlement having been given in accordance
with the Hearing Order; the respective parties having appeared by their
counsel of record; the Court having heard and considered argument in
support of the proposed certification of the Class and the Settlement; an
opportunity to be heard having been given to all other persons requesting
to be heard in accordance with the Hearing Order, and the entire matter
of the proposed certification of the Class and the Settlement having been
heard and considered by this Court;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, this
26 day of June, 1995, as follows:
1.
On May 12, 1995, 1995, the Notice of Pendency of Class
Action, Class Action Determination, Proposed Settlement, Settlement
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Hearing and Right to Appear (the "Notice") was mailed or otherwise
delivered to the members of the provisionally approved Class, as provided
for in the Hearing Order. Said Notice is hereby determined to be the best
practicable notice under the circumstances and to be in compliance with
the requirements of due process and the provisions of Chancery Court
Rule 23.
2.
Pursuant to Chancery Court Rules 23(a), (b)(1) and (2), the
Court finds that (i) the Class, as defined below, is so numerous that
joinder of all members is impracticable; (ii) there are questions of law
and fact common to the Class; (iii) the claims of the representative parties
are typical of the claims of the Class; and (iv) the representative parties
have and will fairly and adequately protect the interests of the Class. The
Court finds and determines that the requirements of Chancery Court Rules
23(b)(1) and (2) have been satisfied. The Litigation is hereby certified
as a class action on behalf of all persons and entities who were owners
of Common Stock ("Common Stock") of Chicago and North Western
Transportation Company ("CNW") on or after March 9, 1995, and their
successors in interest, transferees and assigns, immediate and remote (the
"Class"). Excluded from the Class are all defendants in the Litigation
(the "Defendants"), and any person, firm, trust, corporation or other entity
related to or affiliated with any of them or their successors in interest.
Plaintiffs Herbert Feiwel, IRA Rollover Account, Kenneth Steiner,
Charles Kowal, Henry W. Kent, and Michael Gerber, (collectively,
"Plaintiffs") are certified as representatives of the Class, and Plaintiffs'
counsel Milberg Weiss Bershad Hynes & Lerach ("Milberg Weiss") and
Goodkind Labaton Rudoff& Sucharow, L.L.P. ("Goodkind Labaton") are
certified as lead counsel for the class, and Rosenthal, Monhait, Gross &
Goddess, P.A. (together with Milberg Weiss and Goodkind Labaton,
"Plaintiffs' Counsel") are certified as liaison counsel for the Class.
3.
Due and adequate notice of the proceedings having been
given and a full opportunity having been offered to the members of the
Class to participate in this hearing, or object to the certification of the
Class and the Settlement, it is hereby determined that all members of the
Class are bound by the Order and Final Judgment entered herein.
4.
The Settlement is hereby approved and confirmed as being
fair, adequate, reasonable and in the best interests of the Class and CNW.
The parties to the Stipulation are directed to consummate the Settlement
in accordance with the terms and conditions set forth therein. The
Register in Chancery is directed to enter and docket this Order and Final
Judgment in the Litigation.
5.
The Litigation is hereby dismissed on the merits and with
prejudice, and any and all claims, rights, causes of action, suits, matters
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and issues, whether known or unknown or suspected to exist, and whether
based upon state or federal law, common or statutory law or other law,
including without limitation, the Interstate Commerce Act, that have been,
could have been, or in the future could be asserted, either directly,
individually, representatively, derivatively or in any other capacity, by
Plaintiffs or any member of the Class or by any of their present or former
directors, officers, agents, employees, attorneys, accountants
representatives, financial and other advisers, investment bankers,
commercial bankers, trustees, parents, affiliates, subsidiaries, general or
limited partners, stockholders, heirs, executors, administrators, successors
or assigns (the "Releasing Parties"), against the Defendants, or any of
them, or any of the Defendants' respective present or former directors,
officers, agents, employees, attorneys, accountants, representatives,
financial or other advisers, investment bankers, commercial bankers,
trustees, parents, affiliates, subsidiaries, general or limited partners,
stockholders, heirs, executors, administrators, successors or assigns, or
against any of such parties' present or former directors, officers, agents,
employees, attorneys, accountants representatives, financial or other
advisers, investment bankers, commercial bankers, trustees, parents,
affiliates, subsidiaries, general or limited partners, stockholders, heirs,
executors, administrators, successors or assigns (the "Released Parties"),
in connection with, or that arise out of or relate to, the subject matter of
the Litigation, the Complaints, the Amended Complaint, the Offer, the
Merger, the Merger Agreement or any related transactions or documents,
the negotiation, consideration and approval thereof, or the fiduciary or
disclosure obligations of any of the Defendants in connection with the
foregoing, or any of the acts, facts, transactions, occurrences,
representations or omissions that were or could have been asserted in the
Litigation, the Complaints or the Amended Complaint (collectively, the
"Settled Claims"), except any claim which may be raised on appeal from
the matters decided in the Order of the Interstate Commerce Commission
concerning ICC Finance Docket No. 32133, served on March 7, 1995,
and claims to enforce the terms or conditions of this Stipulation and
Settlement, shall be COMPROMISED, SETTLED, RELEASED,
DISCHARGED AND DISMISSED WITH PREJUDICE.
6.
The Released Parties will, if the Settlement is approved,
individually, completely, voluntarily, knowingly, unconditionally, and
forever release, remise, acquit and discharge plaintiffs, Plaintiffs'
Counsel, the Class and all other Releasing Parties from all asserted or
potential, separate, joint, individual, class or other claims or causes of
action, and from all demands, liabilities, losses or damages of every kind
and nature, anticipated or unanticipated, direct or indirect, fixed or
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contingent, known or unknown, whether arising under federal, state or
common law or under any other law or regulation, or at equity, based
upon, or by reason of, the institution, prosecution, assertion or resolution
of the Settled Claims, except that nothing herein releases any claim
arising out of a violation of this Stipulation.
7.
The Released Parties do not admit either expressly or
impliedly that any of them are subject to any liability with regard to any
claim that is a Settled Claim as defined above or otherwise. This Order
and Final Judgment shall not constitute any evidence or admission by any
party to the judgment herein that any acts of wrongdoing have been
committed by any of the parties to the Litigation and shall not be deemed
to create any inference that there is any liability therefor.
8.
Attorneys' fees and reimbursement of expenses in the
aggregate amount of $300,000 are awarded to counsel for Plaintiffs for
their services and for disbursements incurred by Plaintiffs and their
attorneys in the prosecution and settlement of the Litigation, which sum
the Court finds to be fair and reasonable. Such sum shall be paid by UP
and/or CNW at the time, and on the terms and conditions, set forth in the
Stipulation. Plaintiffs' lead counsel shall allocate among Plaintiffs'
Counsel such fees and expenses as are awarded by the Court.
9.
The effectiveness of the provisions of this Order and Final
Judgment and the obligations of the Plaintiffs and Defendants under the
Settlement (except with respect to the payment of attorneys' fees and
expenses) shall not be conditioned upon or subject to the resolution of
any appeal from this Order and Final Judgment that relates solely to the
issue of Plaintiffs' counsel's application for an award of attorneys' fees
and expenses.
10. This Court retains jurisdiction to protect and implement the
Settlement and the terms of this Order and Final Judgment, including the
resolution of any disputes with respect to the provisions of the
Stipulation, and for the entry of such further orders as may be necessary
or appropriate in administering and implementing the terms and
provisions of the Stipulation and this Order and Final Judgment.
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CUTLIP v. CBA INTERNATIONAL, INC. I
No. 14,168 NC
Courtof Chancery of the State of Delaware,Kent
October 27, 1995
Plaintiffs, record stockholders at the time the action was filed,
sought a court order compelling defendant corporation to provide
plaintiffs certain stocklist materials and records of the corporation.
Defendant filed a motion to dismiss, alleging that plaintiffs did not have
standing to pursue their section 220 action.
The court of chancery, per Vice-Chancellor Steele, denied
defendant corporation's motion to dismiss. The court concluded that
plaintiffs did have standing to pursue this section 220 action and did have
the right to inspect certain documents of the defendant corporation. The
court stated that the merger between two of the defendant corporation's
wholly owned subsidiaries did not deprive the plaintiffs of standing to
effectuate their statutory rights.
1.

Corporations

2

499

According to Delaware law, the scope and purpose of a section 220
proceeding are narrow, and the proceeding itself is summary in nature.
DEL. CODE ANN. tit. 8, § 220 (1990).
2.

Corporations
Pretrial Procedure

2=t 181(1), 181(2), 181(3)
- 377

Stockholders of record and directors have the statutory right to
inspect the stocklist and books and records of a corporation for a proper
purpose. The inspection is limited to those documents reasonably
necessary. DEL. CODE ANN. tit. 8, § 220 (1990).
3.

Corporations
Pretrial Procedure

0:m 181(1), 181(3)
" 377

Provided the plaintiff stockholder has at least one proper purpose
for inspecting a corporation's stocklist, books, and records among the
many it may allege, any secondary purpose is irrelevant.
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181(1), 181(3)
p 377

A section 220 proceeding contemplates expedited discovery and a
prompt hearing. DEL. CODE ANN. tit. 8, § 220 (1990).
5.

Corporations

189(1), 202

C

A stockholder who brings a derivative action loses his or her
standing after the stockholder "cashes out" in a merger that occurs while
the action is pending.
6.

Corporations

C==

189(1)

In a section 220 action, the stockholder sues the corporation in his
or her own right and for his or her benefit. The stockholder acts in its
own interest to pursue a statutory right it enjoys at the time it acts under
section 220. The action is based upon a statute of independent legal
significance, not related to the best interest of the corporation. DEL.
CODE ANN. tit. 8, § 220 (1990).
7.

Corporations

m

189(1)

According to Delaware law, plaintiff stockholder is not deprived
of standing to bring a section 220 action because a corporate merger
occurs. DEL. CODE ANN. tit. 8, § 220 (1990).
8.

Corporations

m=

181

According to the narrow framework of a section 220 action,
plaintiff stockholders, after having been cashed out, may not seek a
stockholder's meeting, a proxy or consent solicitation, or communicate
with shareholders other than those affirmatively consenting to the merger.
DEL. CODE ANN. tit. 8, § 220 (1990).
A. Gilchrist Sparks, III, Esquire, Kenneth J. Nachbar, Esquire, and
William M. Lafferty, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiffs.
Stephen E. Jenkins, Esquire, and Regina A. Iorii, Esquire, of Ashby &
Geddes, Wilmington, Delaware, for defendants.
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Vice-Chancellor
CONTENTIONS OF PARTIES

This suit arises out of a dispute concerning stockholders' rights to
review corporate documents and records of a Delaware Corporation, CBA
International, Inc. I ("CBA"). Plaintiffs, H. David Cutlip, James R.
Christie, and Franklin B. Beck, filed an action pursuant to Section 220 of
the Delaware General Corporation Law seeking an order compelling
Defendant CBA to provide Plaintiffs certain stocklist materials and books
and records of the corporation for inspection and copying. CBA, in
response, filed a motion to dismiss. CBA alleges Plaintiffs do not have
standing to pursue their Section 220 action.
FINDINGS OF FACT
Plaintiffs demanded to inspect CBA's stocklist and books and
records in mid March, 1995. Plaintiffs were record stockholders at the
time of demand. CBA did not make available or provide all the
documents Plaintiffs requested. The failure to provide timely the
requested documents was a result, at least in part, of the Easter and
Passover holidays. Plaintiffs' unanswered demand prompted heated
discussion between the parties. Plaintiffs grew impatient and filed suit
to compel production on March 31, 1995.
On April 10, 1995, CBA completed a merger with two of CBA's
wholly owned subsidiaries-CBA Management Corporation and
Photonucleonics NDT, Inc.-in accordance with 8 Del.C. §§ 228 and 251.
CBA did not notify Plaintiffs about the merger, nor did CBA hold a
shareholder vote for approval of the merger. A majority by written
consent approved the merger pursuant to 8 Del.C. §§ 228 and 251:
The transaction, pursuant to Article II, section c of the Merger
Agreement, required that only the following shareholders convert their
shares into cash: Plaintiffs in their individual names; those Class A
shares four other CBA shareholders held; and the Class A shares W.
Michael Putnam, CBA's CEO, held as Voting Trustee. Article I[, section
d provided different consideration for the other Class A shareholders:
"Each remaining outstanding share of Class A common stock of CBA and
all the rights associated with each share shall be converted into a right to
receive one share of Class A common stock of CBA as the surviving
corporation in the merger."
Defendant filed a motion to dismiss Plaintiffs' Section 220 action
on April 17, 1995. Defendant asserted Plaintiffs were no longer
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shareholders of CBA after the merger. Accordingly, it argues, Plaintiffs
now lack standing to pursue the action. Plaintiffs countered the merger
did not strip them of standing; the merger was facially invalid and void
ab initio; and this Court could properly determine the validity of the
merger in the Section 220 proceeding.
CONCLUSIONS OF LAW
[1-4] The scope and purpose of a Section 220 proceeding is narrow.
Kerkorian v. Western Air Lines Ina, Del. Ch., 253 A.2d 221, 225 aff'd,
Del. Supr., 254 A.2d 240 (1969); Mite Corp. v. Hell-Coil Corp., Del.
Ch., 256 A.2d 855, 857-58 (1969); Willard v. Harrworth v. Corp., Del.
Ch., 258 A.2d 914, 915 (1969), affl'd, Del. Supr., 267 A.2d 577 (1970).
Stockholders of record and directors have the statutory right to inspect the
stocklist and books and records of a corporation for a proper purpose. 8
DeL C. § 220; Balotti & Finkelstein, The DelawareLaw of Corporations
and Business Organizations § 7.34, 35 (2d ed. 1995). Provided the
Plaintiff has at least one proper purpose among the many it may allege,
any secondary purpose is irrelevant.' BBC Acquisition Corp. v. DurrFillauerMedical, Ina, Del. Ch., 623 A.2d 85, 88 (1992); Landgarten
v. York Rsch. Corp., Del. Ch., C.A. No. 8417, Berger, V.C., slip op. at
9 (Feb. 3, 1988). Section 220 limits inspection to those documents
reasonably necessary. Balotti & Finkelstein, § 7.42. Accordingly, a
Section 220 proceeding is summary in nature, reflecting the narrow scope
of the issues Section 220 governs. 8 Del.C. § 220; Kerkorian, 253 A.2d
at 225; Mite Corp., 256 A.2d at 857-58; Willard, 258 A.2d 915. The
proceeding contemplates expedited discovery and a prompt hearing. See
id
Here, Plaintiffs sought to inspect the stocklist of CBA for the
following allegedly proper purposes:
(1) to enable them [Plaintiffs] to communicate with
stockholders in CBA; (2) to communicate with stockholders
of CBA regarding a possible proxy or consent solicitation;
and (3) to communicate with stockholders of CBA regarding

'For example, a sole proper purpose for Plaintiffs' demand to inspect the stocklist
(assuming arguendo an ex post facto merger) could be to ascertain the legality of the written
consent approval. Similarly, the proper purpose for inspecting CBA's books and records could
be to evaluate the value of the shares. Even if a plaintiff proposes a litany of "proper
purposes," only one need be valid.
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the possibility of demanding that an annual meeting of CBA
stockholders be called.
Plaintiffs also articulated, at least at the time of filing, a proper purpose
to examine the books and records of CBA:
(1) to enable them [Plaintiffs] to ascertain the value of their
shares in CBA; (2) to investigate mismanagement, fraud,
breaches of fiduciary duty.., and waste of corporate assets
..(3) to evaluate the management of the Company (and its
subsidiaries and affiliates); and (4) to investigate and
evaluate changes in the Company's fundamental capital and
organizational structures including the formation of various
subsidiaries and limited partnerships.
Defendant contends Plaintiffs, regardless of purpose, no longer have
standing to bring a Section 220 action. Defendant claims the merger
stripped Plaintiffs of their ownership of CBA stock. Defendant alleges
the loss of record ownership precludes their pursuit of the Section 220
claim in its entirety. I disagree.
The Plaintiffs' exercise of their statutory rights under Section 220
are not dependent upon the validity of the merger. I find Plaintiffs do
have the right to inspect certain documents they request under the Section
220 action. Plaintiffs, at the time they brought the action, did have
standing. They were record owners at that time. See 8 Del.C. § 220.
The later merger, even if valid,2 does not erase Plaintiffs' standing to
pursue a Section 220 action.
[5-6] Defendant argues the situation is analogous to a stockholder
derivative suit. Defendant correctly states in its Reply Brief in Support
of its Motion to Dismiss Plaintiffs' Section 220 Complaint, a stockholder
who brings a derivative action loses his or her standing after the
stockholder "cashes out" in a merger that occurs while the action is
pending. Lewis v. Anderson, Del. Supr., 477 A.2d 1040, 1046 (1984).
However, Defendant is incorrect in its statement:

'The Court must preserve the integrity of Section 220 - to ensure the expedient
resolution of stockholders' rejected requests to inspect the stocklist or books and records of a
corporation (provided there is a proper purpose guiding the investigation). Thus, the Court
must be extremely cautious in expanding the breadth of Section 220. Enlarging the scope of
the issues would indeed vitiate the quick method of relief for which Section 220 provides.
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whether the elimination of a plaintiffs' [sic] status as a
stockholder is voluntary or involuntary, the result is the
same: the plaintiff is no longer a stockholder and no longer
has a legal interest...
In a derivative action, the stockholder brings the action on behalf of the
corporation, presumably in the corporation's best interest. A merger
involving that same corporation extinguishes the shareholders' standing
to act for or on behalf of the corporation. The corporation has, in effect,
legally renounced the shareholders' purported claim to act for it. In a
Section 220 action, the stockholder sues the corporation in his or her own
right and for the shareholders' own benefit. The shareholder acts in its
own interest to pursue a statutory right it enjoys at the time it acts under
Section 220. Here, Plaintiffs acted when their claim was ripe. Plaintiffs'
action is based upon a statute of independent legal significance, not
related to the best interest of the corporation. Bluntly, it is a selfish
pursuit. In the context of the derivative suit, however, the impetus for
action is pursuit of the best interest of the corporation, not of the
individual.
[7]
Defendant may well have selectively cashed out Plaintiffs' shares
for a number of reasons. I do not, and need not, consider the purpose,
legality or timing of the merger. Nor do I consider the methodology
behind the selection of shares CBA cashed out as opposed to those in the
same class CBA offered in exchange for shares of the surviving
corporation. For that matter, I need not consider any nuances related to
the merger. For purposes of this Section 220 action only, I assume the
merger to be valid. I reject the theory suggesting I must analogize to a
derivative action. I conclude Plaintiffs had standing at the time they filed
the Section 220 action. The merger, on these facts, does not, as a matter
of law, deprive them of standing to effectuate their statutory rights.
[8]
Consistent with this Court's obligation to tailor the access to books,
records and stocklists to that reasonably necessary to effectuate the
Plaintiffs' rights, I note Plaintiffs may have access to the list of
shareholders consenting to the merger only. I believe I must assume
within the narrow framework of this Section 220 action, the Plaintiffs,
having been cashed out, may not seek a stockholders' meeting, a proxy
or consent solicitation, or communicate with other shareholders other than
those affirmatively consenting to the merger. The sole remaining relevant
purpose for inspection of books and records is to enable the Plaintiffs to
ascertain the value of their shares.
The Plaintiffs should submit a form of order consistent with this
opinion. The order should identify the Plaintiffs' requested documents
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reasonably necessary to pursue the established proper purposes I have
found still relevant to their original request. CBA need not produce any
requested documents it has already delivered.
Based on the credible testimony and briefs, the Court finds
Plaintiffs properly brought this Section 220 action. Plaintiffs are entitled
to inspect the enumerated relevant requested CBA documents.
The Court DENIES Defendant's Motion to Dismiss.

EMERALD PARTNERS v. BERLIN
No. 9700
Court of Chancery of the State of Delmare,New Castle
September 22, 1995
Plaintiff brought this action on behalf of a class of shareholders of
defendant corporation challenging the adequacy of disclosure in defendant
corporation's proxy statement seeking shareholder approval of a proposed
merger. Plaintiff maintained that the proxy statement misled shareholders
into accepting an undervaluation of their company and as a result, the
defendant corporation issued an excessive number of shares of the
corporation for the merger which in turn caused the shareholders to suffer
a dilution in share value. Defendants moved for summary judgment and
plaintiffs cross-moved for summary judgment.
The court of chancery, per Vice-Chancellor Steele, denied the
plaintiff's motion for summary judgment and concluded after reading the
record in the light most favorable to the plaintiffs that it included no
affirmative proof that the individual defendant directors contravened their
duty of loyalty, engaged in intentional misconduct or acted in bad faith
and that, as a matter of law, the individual defendants may not be found
liable for money damages in this action for failure to disclose. The court
further concluded that an action against the corporation for legal or
equitable fraud cannot be successful because the plaintiff failed to allege
facts from which the court might infer justifiable reliance by the
plaintiffs.
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192(2)

Failure to articulate disclosure violations beyond allegations in the
complaint results in the allegations being deemed abandoned and their
dismissal.
2.

Judgment

O

185(6)

A motion for summary judgment will be granted if there is no
genuine dispute among the parties regarding the material facts.

3.

Judgment

S185(2)

The party seeking summary judgment has the burden of showing
there is no material fact in issue that would preclude judgment as a matter
of law. DEL. CH. CT. R. 56(c).
4.

Judgment

0

185(2)

The court may review the entire record to decide a motion for
summary judgment but must view all facts in the light most favorable to
the non-moving party.

5.

Corporations

,582,

583, 584

Directors have a fiduciary obligation to fully disclose all material
facts when seeking shareholder approval of a proposed transaction.
6.

Corporations

0

582, 583, 584

An omitted fact is material if there is a substantial likelihood that
a reasonable shareholder would consider it important in deciding how to
vote.
7.

Corporations

C

583

A board may appropriately withhold information if it believes it to
be potentially misleading to a reasonable investor as a result of its
speculative nature.
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Federal Civil Procedure

Cv

2513

The materiality of omitted facts is a mixed question of law and fact
and as such, is not usually an appropriate issue for resolution by summary
judgment. However, if uncontroverted facts are so obvious that
reasonable minds could not differ on the question of materiality, a
decision on summary judgment becomes appropriate.
9.

Corporations

2

310(l)

Directors acting in honest pursuit of the best interests of the
corporation are protected from liability for money damages for issuing a
proxy statement rendered misleading by a material omission. DEL. CODE
ANN. tit. 8, § 102(b)(7) (1992).
10.

Corporations

C2=

310(1)

The protection afforded by language in a company's certificate of
incorporation tracking section 102(b)(7) extends to directors' fiduciary
duty of disclosure. DEL. CODE ANN. tit. 8, § 102(b)(7) (1992).
11.

Corporations

C-=

310(1)

If the record, read in a light most favorable to the non-moving
party, contains no affirmative proof that the defendant directors
contravened their duty of loyalty or engaged in intentional misconduct or
acted in bad faith, the individual defendants may not be found liable in
this action for money damages as a matter of law for failure to disclose.
12.

Corporations

0

219

The corporation owes no fiduciary duties to shareholders
independently from its agents, and the corporation itself is not liable for
a breach of fiduciary duties by its directors. Thus, a corporation may be
liable for improper disclosure only if a plaintiff successfully advances a
direct claim against the corporation for legal or equitable fraud.
13.

Corporations

=

495

An action for legal or equitable fraud must allege a false
representation or a concealment of material fact by the defendant, the
plaintiff's action or inaction taken in justifiable reliance upon the
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misrepresentation or concealment, and damage to the plaintiff as a result
of its reliance. In addition, in an action for legal fraud, a plaintiff must
also allege the defendant knew or believed the representation was false.
For equitable fraud, a plaintiff may plead merely an intent to induce the
plaintiff to act or refrain from acting.
14.

Corporations

C=1

202, 204

A class action may be maintained if the court finds, inter alia, that
the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members. DEL.
CH. CT. R. 23(b)(3).
15.

Corporations

202, 204

A class action for fraud is inappropriate because individual
questions of law or fact, particularly as to the element of justifiable
reliance, will inevitably predominate over common questions of law or
fact.
16.

Corporations

495

An individual action for fraud against a corporate defendant cannot
be successful where the plaintiff fails to allege facts from which the court
might infer justifiable reliance by the plaintiff.
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, Daniel A.
Dreisbach, Esquire, Lisa A. Schmidt, Esquire, Matthew E. Fischer,
Esquire, and Todd C. Schiltz, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for plaintiff.
Edward M. McNally, Esquire, Lewis H. Lazarus, Esquire, and Joseph C.
Schoell, Esquire, of Morris, James, Hitchens & Williams, Wilmington,
Delaware; and Hal Marshall, Esquire, of Hal Marshall, P.C., Dallas,
Texas, of counsel, for individual defendants.
Vernon R. Proctor, Esquire, of Bayard, Handelman & Murdoch, P.A., for
corporate defendant.
STEELE,

Vice-Chancellor
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Emerald Partners, a New Jersey limited partnership brought this
action derivatively with respect to Counts I and III and on behalf of a
class of shareholders of May Petroleum, Inc. ("May Petroleum"), as of
the effective date of a Merger between May Petroleum and thirteen
corporations owned by former defendant, Craig Hall (the "Hall
corporations" subject to the "Merger") with respect to Count II. At this
stage of the proceedings, only Count II survives. The individual
defendants, Berlin, Florence, Sebastian and Strauss, served on the board
of May Petroleum at the time of the Merger. The corporate defendant
Hall Financial Group, Inc. ("Hall Group") is the corporate defendant
produced by the Merger.
The Defendants filed motions for (i) summary judgment as to
Count II of Plaintiff's Third Amended Derivative and Class Action
Complaint (the "complaint"); (ii) decertification of the plaintiff class; and,
(iii) disqualification of the class representative. Plaintiff filed a crossmotion for summary judgment. This decision, which grants summary
judgment in favor of the Defendants, renders Defendants' motions (ii)
and (iii) moot.
I. BACKGROUND
Plaintiff originally filed this action to enjoin the Merger in March
1988. This Court preliminarily enjoined the Merger at that time.
Emerald Partnersv. Berlin, Del. Ch., C.A. No. 9700, Hartnett, V.C.
(Mar. 18, 1988). The Delaware Supreme Court, however, vacated the
injunction, allowing the completion of the Merger in August 1988.
Berlin v. EmeraldPartners,Del. Supr., 552 A.2d 482 (1988). Plaintiff
filed the present complaint on January 28, 1991.
Following a bankruptcy filing by Hall in the United States
Bankruptcy Court for the Northern District of Texas in May 1992, this
Court entered a stipulated order of dismissal of Hall as a defendant on
January 21, 1993. On August 20, 1993, the remaining defendants filed
a Rule 23.1 motion for dismissal of derivative Counts I and III for
Plaintiff's failure to make pre-suit demand upon the Hall Group. The
Court granted Defendants' motion as to Count I but determined demand
was excused as to Count III. EmeraldPartnersv. Berlin, Del. Ch., C.A.
No. 9700, Hartnett, V.C., slip op. (Dec. 23, 1993). In February 1994, the
short form merger of the Hall Group into an entity owned by Hall
rendered Count II superfluous. Emerald Partnersv. Berlin, Del. Ch.,
C.A. No. 9700, Hartnett, V.C., slip op. (Feb. 4, 1994). Defendants'
pending motion for summary judgment addresses the sole remaining
claim of the complaint. Count II, concerning the adequacy of disclosure
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in May Petroleum's proxy statement seeking shareholder approval of the
Merger. A summary of the undisputed facts pertinent to the pending
motion now follows.
On October 10, 1987, Hall, a 52.4 per cent holder of outstanding
May Petroleum common stock and a director of May Petroleum,
proposed to the May Petroleum board a merger of May Petroleum and
the Hall corporations.' On the basis of company valuations and a fairness
letter prepared by an investment bank, Bear Steams & Co. Inc. ("Bear
Steams"), the transaction contemplated Hall receiving 27 million May
Petroleum common shares in exchange for the merger of the Hall
corporations into May Petroleum. The deal would increase Hall's
shareholding to 73.5 per cent of May Petroleum's outstanding common
stock.
On November 30, 1987, May Petroleum and the Hall corporations
entered into an agreement to merge reflecting these terms, conditional
upon shareholder approval. On February 16, 1988, May Petroleum issued
a proxy statement to shareholders which described May Petroleum, the
Hall corporations and the proposed transaction. On March 11, 1988,
shareholders approved the Merger. Following a delay resulting from the
injunction imposed by this Court and vacated by the Delaware Supreme
Court, the parties consummated the merger on August 15, 1988.
The proxy statement contains the following disclosure regarding an
investment of May Petroleum in a limited partnership which is the focus
of this dispute:
On August 25, 1987, May formed with Craig Hall and
various of his affiliates HSSM#7 Limited Partnership
("HSSM#7"), for the purpose of becoming a limited partner
of Suncoast Partners Ltd., a Florida limited partnership
whose business purpose is investment in certain publicly
traded equity securities.
The general partner of the
HSSM#7 is Hall Capital Corp., which is wholly owned by
Craig Hall. May's investment in the HSSM#7 of $8 million
as of December 30, 1987, represents 40% of the equity
investment by limited partners. (Proxy Statement at 48)

'Prior to the May Petroleum shareholder vote on the Merger, Hall reduced his
beneficial interest in May Petroleum from 52.4 per cent to 25 per cent of outstanding common
stock by transferring shares to trusts created for the benefit of his children. This enabled May
Petroleum to avoid the requirement of a supermajority vote for approval of the Merger, as
called for in ARTICLE FOURTEENTH of its certificate of incorporation, and deprived
Plaintiff of the ability to block the Merger. See, Berlin, 552 A.2d at 486.
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The proxy statement further reports, " ... at December 30, 1987,
May had ... realized losses from its investment in HSSM#7 of $1.7
million." (Id.)
Nowhere in the proxy statement does May Petroleum divulge that
Paul Bilzerian, the owner of Bicoastal Financial Corporation, the General
Partner of Suncoast Partners Ltd. ("Suncoast"), launched a tender offer
on November 2, 1987 for the shares of The Singer Company ("Singer")
financed in part by Suncoast, and that the offer successfully closed on
February 8, 1988. When the February 16, 1988 May Petroleum proxy
statement issued and the March 11, 1988 shareholder vote on the Merger
took place, May Petroleum through the entities of HSSM97, Suncoast,
Bilzerian L.P. I, and Singer Acquisition Co., held an investment in
Singer. May Petroleum's pro forma balance sheet and explanation of its
business in the proxy statement discloses detail only to the extent of the
investment in HSSM#7. May Petroleum first disclosed the relationship
of this investment to the Singer acquisition in a 10-K filing on March 29,
1988.
II. CONTENTIONS OF THE PARTIES
Plaintiff alleges in Count II that May Petroleum obtained
shareholder approval of the Merger by means of a false and misleading
proxy statement. Plaintiff asserts Defendants did not disclose information
about HSSM#7 sufficient to allow shareholders to evaluate the proposed
Merger exchange ratio. Plaintiff also maintains Defendants did not
disclose that the board allegedly failed to engage in a rigorous negotiation
process with Hall to obtain the best deal for shareholders. In essence,
Plaintiff maintains the proxy statement misled May Petroleum
shareholders into accepting an undervaluation of their company. As a
result, May Petroleum issued a grossly excessive number of shares in
consideration for the Hall corporations, causing the shareholders of May
Petroleum to suffer a dilution in share value.
In particular, Plaintiff argues that the proxy statement was false and
misleading because it did not disclose that:
(i)
Bilzerian was the owner of the general partner of Suncoast;
(ii) Suncoast had partly financed the Singer tender offer and
acquisition;
(iii) May Petroleum's board had been informed in January 1988
that the value of the HSSM#7 investment "could 'double or quadruple'
as a result of asset sales at Singer,"
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(iv) Bear Steams' valuation of HSSM#7 investment for purposes
of calculating the proposed exchange ratio valued the investment at cost
and was not updated before the August 15, 1988 Merger;
(v) the defendant directors allegedly had "consciously avoided
seeking the best possible exchange ratio and other terms" on behalf of
May Petroleum shareholders;
(vi) the market value of HSSM#7's investment in Suncoast
allegedly exceeded $40 million;
(vii) HSSM#7 had a put option exercisable in March 1988 with
respect to its investment in Suncoast which it declined to exercise;
(viii) Bilzerian purportedly intended to liquidate the assets of
Singer and distribute all capital and profits to investors including
HSSM#7 by September 1988;
(ix) Hall had deliberately avoided the requirement of a
supermajority vote for approval of the Merger under the terms of May
Petroleum's certificate of incorporation by reducing his beneficial interest
in the company's common stock because he was aware of Plaintiffs
opposition to the Merger;
(x) a Bear Steams investment banker had formed the view that
a Merger exchange ratio less generous to Hall would be more appropriate,
but had been convinced by Hall, without the involvement of May
Petroleum's non-affiliated directors, that the original exchange ratio
calculated by Bear Steams was correct. (Am. Compl.,
24, 25, 27)
[1]
Plaintiffs briefs argue that omissions (i) through (iii), above,
demonstrate Defendants' failure to inform shareholders adequately of the
nature and identity of May Petroleum's HSSM#7 investment, and that
omissions (iv) and (v), above, relate to the failure to Defendants to
explain accurately the valuation ahd negotiation process leading up to the
Merger. Plaintiff fails to articulate disclosure violations (vi) through (x),
above, beyond allegations in the complaint. These allegations, therefore,
must be deemed to have been abandoned and will be dismissed. See
Wiegand v. Berry Petroleum Co., Del. Ch., C.A. No. 9316, Jacobs, V.C.,
slip op. at 20 n. 13 (March 27, 1991). The remainder of this opinion
relates to alleged omissions (i) through (v).2
2
Plaintiff attempts to expand the allegations in Count II to encompass a number of
newly alleged disclosure violations as well as new theories in support of a Revlon claim and
an entire fairness claim, all introduced for the first time in Plaintiff's May 1994 Opening Brief.
Plaintiff argues the complaint provides notice ofthese potential claims in the form of a general
allegation in the recital of facts that "[tihe timing, structure and price of the Merger was [sic]
grossly unfair to the minority stockholders of May and constituted a breach of the duty of
fairness owned [sic] by the defendants to the plaintiff class." (Am. Compl. 22) 1 find,
however, that the sole remaining count ofthe complaint does not provide a basis for these new
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Plaintiff argues that Defendants should have disclosed the
relationship of HSSM#7 to Bilzerian and the Singer acquisition in the
proxy statement. Plaintiff maintains this information was known to the
Defendants when the proxy statement was issued to shareholders and
contends the information was clearly material given the value of the
HSSM#7 investment relative to May Petroleum's other assets.
Plaintiff also argues that the Defendants falsely reported the board
conducted arms length negotiations with Hall and the non-affiliated
directors deliberated frequently regarding the terms of the Merger.
Plaintiff argues the proxy statement should have revealed that the nonaffiliated directors took insufficient measures to ensure the independent
negotiation of the Merger. For example, Plaintiff maintains, a special
committee of the board was not properly established and independent
legal counsel and financial advisors were not clearly employed by the
non-affiliated directors rather than the corporation. Further, Plaintiff
contends, the Defendants actually delegated the determination of the
Merger exchange ratio to Bear Steams and only required concessions
from Hall on certain Merger terms after the Bear Steams valuation
committee conditioned the issuance of its fairness opinion on such
modifications. In addition, the non-affiliated directors actually held
separate meetings during the course of the Merger negotiations only once
or twice. Plaintiff argues that these omissions are clearly material
because the proxy statement otherwise leads shareholders to believe that
the non-affiliated directors sought the best possible deal for May
Petroleum shareholders in the Merger.
Defendants concede items (i) through (v) did not appear in the
proxy statement, but they dispute the materiality of the alleged omissions.
Defendants explain that the information released relating to the nature and
value of the HSSM#7 investment was based on a valuation performed by
accountants, Arthur Andersen & Co., as of December 30, 1987.
According to Defendants, the board opted to report this valuation and
withhold further information about HSSM#7 because the directors
believed this was the only meaningful and proper measure Of value.
While Defendants do not deny they heard more optimistic reports of the
potential value of the HSSM#7 investment, they argue those statements

allegations. Count II is clearly expressed as a disclosure claim relating to May Petrolcum's
proxy statement in connection with the Merger. The alleged omissions in May Petroleum's
proxy statement are identified with particularity in the complaint. Plaintiff's new claims, at this
late stage in the proceedings, are not well pleaded and, therefore, will not be considered. BowlMor Company, Inc. v. Burnswick Corp., Del. Ch., 297 A.2d 61, app. dismissed, 297 A.2d 67
(1972); Citron v. Merritt-Chapman& Scott Corp., Del. Ch., 409 A.2d 607, 612 (1977).
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emanating from Bilzerian were speculative and, therefore, were
appropriately withheld from May Petroleum shareholders.
Defendants also argue that subsequent events, including the
purported indifference of the market for May Petroleum common stock
to the March 29, 1988 disclosure of May Petroleum's interest in Singer,
as well as the bankruptcy of Singer and the inability of May Petroleum
to recover its HSSM#7 investment after obtaining a judgment for fraud
against Bilzerian, all support the position that the additional information
about HSSM#7 cited by Plaintiff was immaterial. In addition, Defendants
suggest further information about HSSM#7 would have been irrelevant
to the shareholders' vote on the Merger in any case because the
information had no bearing on the exchange ratio which had been
calculated and recommended by Bear Steams.
Finally, the Defendants urge rejection of the Plaintiffs
characterization of the negotiating process leading to the Merger.
Defendants maintain that the non-affiliated directors, with the advice of
independent counsel, Shank, Irwin, Conant, Lipshy & Casterline ("Shank,
Irwin") and financial advisors, Bear Steams, conducted arms-length
negotiations of the Merger terms and exchange ratio, consistent with
explanations of the process in the proxy statement. Defendants' contend
that the evolution of the transaction from Hall's merger proposal, in
which Hall valued the Hall corporations at $105 million, to the Merger,
in which the value of the Hall corporations was fixed at $59 million,
supports the position that the proxy statement accurately informed
shareholders of a negotiation process. The Defendants admit they relied
upon Bear Steams' valuations and fairness determination; they concede
negotiations with Hall were not hostile; and they allow that many of their
deliberations were conducted informally, but argue these facts do not
support, or impose a duty to disclose, Plaintiffs assertion that
Defendant's did not seek the best deal for shareholders.
Moreover, Defendants maintain, even if a single omission identified
by Plaintiff was material, neither the individual defendants, who are
protected from personal liability by a certificate of incorporation
provision conforming to 8 DeL C. § 102(b)(7), nor the corporate
defendant, which owes no fiduciary duty to shareholders and cannot be
shown to have perpetuated a fraud, can be found liable as a matter of
law.
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M.

LEGAL STANDARD FOR A MOTION
FOR SUMMARY JUDGMENT AND
DIRECTORS' DUTY OF DISCLOSURE

[2-4] A motion for summary judgment will be granted if there is no
genuine dispute among the parties regarding the material facts. Burkhart
v. Davies, Del. Supr., 602 A.2d 56, 59 (1991), cert. denied, 112 S.Ct.
1946 (1992). The party seeking summary judgment has the burden of
showing there is no material fact in issue that would preclude judgment
as a matter of law. Brown v. Ocean Drilling & Exploration Co., Del.
Supr., 403 A.2d 1114, 1115 (1979). The Court may review the entire
record to decide a motion for summary judgment but must view all facts
in the light most favorable to the non-moving party. Gilbert v The El
Paso Co., Del. Supr., 575 A.2d 1131, 1142 (1990); Ch. Ct. R. 56(c).
The material facts upon which the parties must agree before the
Court may exercise summary judgment depend upon the legal issue in
contention. Count II of the complaint implicates Delaware disclosure
requirements.
[5-6] Directors have a fiduciary obligation to fully disclose all material
facts to shareholders when seeking shareholder approval of a proposed
transaction. Zirn v. VLI Corp., Del. Supr., 621 A.2d 773, 777-778
(1993); Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944
(1985) An omitted fact is material, according to the standard first set
forth in the federal securities case TSCIndustries v. Northway and since
adopted by Delaware, "if there is a substantial likelihood that a reasonable
shareholder would consider it important in deciding how to vote." TSC
Industries v. Northway, 426 U.S. 438, 449, 96 S.Ct. 2126, 2132, 48
L.Ed.2d 757 (1976). Rosenblatt v. Getty Oil Co., Del.Supr., 493 A.2d
929, 944 (1985).
[7]
The materiality of information also depends upon its reliability as
an indicator to a reasonable investor of a company's value. The
Delaware Courts have acknowledged a board may appropriately withhold
information it believes to be potentially misleading to a reasonable
investor as a result of its speculative nature. Weinberger v. Rio Grand
Industries, Del. Ch., 519 A.2d 116, 128-129 (1986) (misleading "soft"
financial information need not be disclosed); Bershad v. Curtiss-Wriglit
Corp., Del.Supr., 535 A.2d 840, 847 (1987) (in the absence of agreement
on price and structure for a transaction, efforts by public companies to
arrange mergers are immaterial as a matter of law). See, also, Van de
Walle v. Unimation, Inc, Del. Ch., C.A. No. 7046, Jacobs, V.C., slip.
op. at 37 (high asking price for merger need not be disclosed); In re
Genentech Corp. Shareholders Litigation, Del. Ch., C.A. No. 11377
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(Cons.), Chandler, V.C., slip op. at 20-21 (June 6, 1990) (speculative
information regarding products in development need not be disclosed);
Arnold v. Societyfor Savings BancorpInc., Del. Supr., 650 A.2d 1270,
1279 (1994) (directors must engage in "a careful balancing of the
potential benefits of disclosure against the possibility of resultant harm").
[8]
The materiality of omitted facts is a mixed question of law and fact
and, as such, is not usually an appropriate issue for resolution by
summary judgment. Gould v. American Hawaiian S.S. Co., 535 F.2d
761, 771 (3d Cir. 1976). However, if uncontroverted facts are so obvious
that reasonable minds could not differ on the question of materiality, a
decision on summary judgment becomes appropriate. Id.
In effect, on the question of the materiality of May Petroleum's
alleged proxy statement omissions, Defendants have the difficult burden
of showing there is no substantial likelihood disclosure of the information
identified by Plaintiff would have been viewed by a reasonable investor
as having significantly altered the "total mix" of information made
available before the Merger vote. TSC Industries, 426 U.S. at 449;
Rosenblatt, 493 A.2d at 944. Moreover, on their motion for summary
judgment, Defendants must convince the Court that reasonable minds
could not differ on this assessment of materiality.
I need not decide whether Defendants have met this burden here,
however. Regardless of the materiality of the alleged omissions,
Defendants may not be found liable as a matter of law.
IV. DIRECTOR EXCULPATION FROM LIABILITY
[9]
Pursuant to Article FIFTEENTH of May Petroleum's certificate of
incorporation, directors acting in honest pursuit of the best interests of the
corporation are protected from liability for money damages for issuing a
proxy statement rendered misleading by a material omission. Arnold,
650 A.2d at 1287.
[10] The protection afforded by language in companies' certificates of
incorporation tracking Section 102(b)(7) extends to directors' fiduciary
duty of disclosure. Arnold, 650 A.2d at 1287; 8 Del. C. § 102(b)(7); see,
also, In re Wheelabrator Technologies Inc. ShareholdersLitig., Del.
Ch., C.A. no. 11495, Jacobs, V.C., slip op. at 23, n. 18 (Sept. 1, 1992)
(citing In re DataproductsCorp. ShareholdersLit., Del. Ch., C.A. No.
11164, Jacobs, V.C., slip op. at 12-13 (Aug. 22, 1991)). In accordance
with Section 102(b)(7), Article FIFTEENTH of May Petroleum's
certificate of incorporation states in relevant part:
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A director (or an advisory director) of this
Corporation shall not be liable to the Corporation or its
stockholders for monetary damages for breach of fiduciary
duty as a director, except for liability: (i) for any breach of
the director's duty of loyalty to the Corporation or its
stockholders; (ii) for acts or omissions not in good faith or
which involve intentional misconduct or a knowing violation
of the law...
[11] Throughout the time period relating to Count II, the individual
defendants were protected by this provision. Therefore, provided there
is no genuine dispute as to whether the directors engaged in conduct that
would except them from the protection of ARTICLE FIFTEENTH,
summary judgment in respect of the individual defendants is appropriate.
In other words, if the record, read in a light most favorable to Plaintiff,
contains no affirmative proof that the defendant directors contravened
their duty of loyalty or engaged in intentional misconduct or acted in bad
faith, the individual defendants may not be found liable in this action for
money damages as a matter of law. Arnold, 650 A.2d at 1288.
Defendants argue that there is no genuine dispute regarding the
good faith and loyal conduct of the defendant directors. According to
Defendants, the record establishes that the defendant directors, in
consultation with independent advisors, honestly attempted to provide
appropriate disclosure relevant to shareholders' vote on the Merger.
While Defendants concede they deliberately withheld the facts in
contention, they maintain they legitimately did so in the good faith belief
the omissions were immaterial or so speculative as to be rendered
misleading to a reasonable investor. Defendants maintain that summary
judgment is appropriate because Plaintiff has failed to allege or reveal
facts to support a conclusion that the directors acted in a manner which
excepted them from the protections of ARTICLE FIFTEENTH in
deciding upon the appropriate extent of disclosure to be made in the
proxy statement. I must agree.
Plaintiff provides no factual basis to support a credible argument
that the individual defendants breached their duty of loyalty or acted in
bad faith in deciding upon the content of the proxy statement.' The

'Plaintiff argues, for the first time on March 7, 1995, that the alleged breaches of the
defendant directors' duty of disclosure are in the nature of breaches of the duty of loyalty as
opposed to breaches of the duty of care. In prior submissions to the Court, Plaintiff focused
its attack on the wisdom of Defendants' reliance on the advice of independent counsel in
determinations regarding the appropriate extent of disclosure. It is not lost on the Court that

