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equivalent of contention interrogatories to which a blanket reference to
the documents produced is not sufficient. Contention interrogatories are
specifically permitted by Court of Chancery Rule 30(b) and serve the
useful purpose of narrowing issues for trial. Even before the Federal
Rules of Civil Procedure were amended in 1970 to specifically allow such
interrogatories, courts held that these interrogatories were "an appropriate
means for obtaining a specification of the facts upon which a claim...
is founded." See Hartsfieldv. GulfOil Corp., 29 F.R.D. 163, 164 (D.C.
Pa. 1962). The only problems normally associated with answering these
types of interrogatories relate to their timing and the effect given to the
answer. That is, a party should not be precluded from presenting a claim
at trial because that party could not set forth facts underlying such a
claim in response to a contention interrogatory served upon that party
before he has had a chance to conduct his own discovery to determine the
facts. See 8A CharlesA. Wright & Arthur R Miller, Federal Practice
and Procedure§ 2167 (1994). Thus, Rule 30(b) specifically permits the
court to defer the answer to such an interrogatory until sufficient
discovery has been completed. A court might also permit a party to
answer such an interrogatory based only upon its present knowledge.
Here, Carlton has apparently, completed more than twenty
depositions and has had an opportunity to ascertain whether there are
indeed facts supporting the allegations in its complaint. Carlton therefore
must supplement its answers to the interrogatories asking for a statement
of such facts.
As to its interrogatories asking for identification of all oral
communications between Carlton, its affiliates, and TLC Beatrice which
relate to the challenged transactions, defendant complains that Carlton
only identified three such oral communications and stated that any
relevant information with respect to other oral communications was
contained in the documents already produced and in the depositions taken
and scheduled to be taken.
[6-7] To the extent the officers and employees of Carlton and CS
Manager have personal information of the oral communications that
defendant has requested, the answers to the interrogatories should identify
such communications, even if those officers are scheduled for future
depositions. If Carlton's current answers do not reflect all such
information it must supplement its answers. However, Carlton is not
required to make inquiry of its former general partners and limited
partners to elicit such information. Thus, to the extent it is these former
general partners which have knowledge of the bulk of these
communications, TLC Beatrice will have to obtain-that information by
deposing those persons.
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Lastly, in relation to Carlton's answers to interrogatories, TLC
Beatrice asserts that Carlton's refusal to respond to Interrogatory No. 37
on privilege grounds is notjustified. That interrogatory asked Carlton to
identify the parties to, or the substance of, its communications with its
accountants concerning the challenged transactions.
In its brief, Carlton represented that each such communication was
[8]
with accountants who were working with Carlton's attorneys and each
such communication occurred after the commencement of this litigation
Accepting this
and was made for purposes of -this litigation.
representation, I find that these communications are protected by the
work product doctrine.
2.

Non-privileged documents Carlton has withheld on grounds of
relevance

TLC Beatrice contends that in response to its Request for
Production on December 8, 1995, Carlton unjustly withheld certain
categories of documents on relevancy grounds. Those categories include
all documents concerning: 1) Carlton's non-TLC Beatrice investments
and business dealings, 2) the identity of the beneficial owners of entities
that are limited partners of Carlton, and 3) the relationship between
Carlton and its financial advisors, Drexel, Burnham, Lambert.
[9]
With respect to documents concerning Carlton's non-TLC Beatrice
investments, TLC Beatrice suggests that such documents are relevant
because evidence of other shareholder agreements entered into by Carlton,
particularly if those agreements contain similar terms to the agreement
between Carlton, Lewis, and TLC Beatrice, may shed light on the parties'
intent as to similar provisions here. I find this argument simply too
strained. In my judgment such docufiients are not relevant and not
reasonably calculated to lead to admissible evidence.
[10] I do not reach the same conclusion, however, for the identification
of the indirect limited partners of Carlton. TLC Beatrice asserts that
discovery of the indirect limited partners of Carlton may be relevant to
its defenses of acquiescence, waiver, and estoppel. It speculates that
these people may have had knowledge of the challenged transactions
from their inception or shortly thereafter.
Carlton, on the other hand, claims that the identity of these people
is irrelevant because legally if any such people had knowledge it could
not be imputed to Carlton. I do not consider this Rule 26 context an
appropriate context, however, in which to determine the substantive legal
issue of whether knowledge on the part of a limited partner could be
imputed to Carlton. Moreover, although the identity of these persons
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may only be marginally relevant, counsel for Carlton represented at
argument that Carlton had a list of these limited partners and indirect
limited partners and therefore the burden of producing this information
is minimal. Carlton must therefore identify its direct and indirect limited
partners.
Finally, as to the documents concerning Carlton's relationship with
Drexel. TLC Beatrice seeks these documents for two reasons. First, it
suggests that there is evidence that Drexel may have been the original
owner of the shares of TLC Beatrice common stock that Carlton now
claims to own. Thus, discovery of this information is said to be directly
relevant to Carlton's standing to pursue its claims. Carlton has indicated
to the court that it has already produced all documents in its possession
related to its acquisition of TLC Beatrice common stock.
[11] Second, TLC Beatrice contends that Carlton may have been an
"affiliate" of Drexel's and that because most of Carlton's partners at the
time were employees of Drexel, notice to Drexel employees of the facts
underlying the challenged transactions constitutes notice to Carlton, as
Carlton and Drexel were functioning as a single entity. Thus, the
relevancy of TLC Beatrice's request for production of documents
concerning Carlton's relationship with Drexel goes to TLC Beatrice's
theory that Carlton and Drexel were so intertwined that they were in
reality a single entity. This is a large inquiry to undertake and perhaps
a time-consuming matter to try with so modest a claim to legal relevance.
Indeed in requiring the disclosure of the names of investors and officers,
etc., the court affords defendants the opportunity to establish, if it is the
case, that some of these persons had notice of some of these acts and to
establish the relationship of such persons to the Carlton entity. This is
sufficient in my judgment.
3.

The requests to admit

TLC Beatrice has requested that an order be entered deeming as
admitted Request Nos. 15, 19, 20, 21, & 28 of TLC Beatrice's First
Request to Admit. In its response to the Request to Admit, Carlton stated
that it could neither admit nor deny these requests because the
information required to do so was not in its possession. While Carlton
did not initially allege that it had made a reasonable inquiry, it
subsequently acknowledged this error and supplemented its responses to
describe its reasonable inquiry. Nonetheless, TLC Beatrice suggests that
Carlton's initial failure to allege reasonable inquiry is grounds to deem
these requests as admitted. Carlton should not be given leave to amend,
it says, because Carlton has come forward with no evidence contrary to
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the assertions in these requests and all available information supports the
truth of the requests.
[12] Carlton is not obligated to admit the truth of these facts, in my
opinion. These requests are largely based on facts within the exclusive
control of TLC Beatrice and the evidence of the truth of such matters is
dependent upon defendant's witnesses. The motion for an order deeming
these requests admitted is denied.
IV. Defendants' second motion to compel
On December 8, 1995, TLC Beatrice served Rule 30(b)(6)
deposition notices on Carlton requesting that it designate for deposition
the "partner(s), agent(s), or representative(s) most knowledgeable about
the allegations in [Carlton's complaint] and the relationship betveen TLC
Beatrice International Holdings, Inc., Reginald F. Lewis, and Carlton."
On that same date, TLC Beatrice served a similar notice on CS Manager,
requesting that it designate for deposition "the officer(s), director(s) or
managing agent(s) most knowledgeable about the allegations" in Carlton's
complaint and the relationship between Carlton, Lewis, and TLC
Beatrice. Both Carlton and CS Manager designated Kevin Madigan,
Secretary, Treasurer, and General Counsel of CS Manager since March
1992.
On February 26, 1996, defendants TLC Beatrice and TLC
Transport, Inc. moved this court for an order compelling Carlton to
redesignate other individuals who, they surmise, would have more
knowledge than Mr. Madigan of the matters identified in their Rule
30(b)(6) deposition notices. TLC Beatrice complains that Madigan was
not affiliated with Carlton prior to March 1992 and has no firsthand
knowledge of the allegations in the complaint. It also complains that
what little knowledge Madigan has about the allegations was gained from
communications with Carlton's counsel and privileged communications
with former general partners of Carlton or the board of directors of CS
Manager. Apparently, TLC Beatrice believes that certainformer general
partnersof Carlton, one of whom is now a director of CS Manager, are
more knowledgeable and should have been designated instead.
At least with respect to former general partners of Carlton
[13-14]
who do not serve on the board of CS Manager, they are simply not
proper 30(b)(6) designees of Carlton or CS Manager. As for Peter
Ackerman, a director of CS Manager and former general partner of
Carlton, TLC Beatrice and Carlton dispute whether he has more or less
comprehensive knowledge of the relationship between TLC Beatrice,
Lewis, and Carlton than Mr. Madigan. I of course do not know whether
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Mr. Madigan has more or less knowledge than Mr. Ackerman but in any

event Carlton is not rigidly obligated to produce the "most
knowledgeable" person. See Hoechst CelaneseCorp. v. National Union
FireIns. Co., Del. Super., 623 A.2d 1099, 1113 (1991).2 I also note that,
as with much of the other discovery defendants seek directly from
Carlton, any information within the knowledge of these former general

partners can be obtained directly from them in their depositions, which
defendants have already scheduled. Defendants' motion to have Carlton
redesignate is therefore denied.
V. Defendants' third motion to compel
On February 26, 1996, after receiving Carlton's log of privileged
documents, certain defendants filed a motion seeking to compel Carlton
to produce four categories of documents which they claim Carlton
wrongfully withheld on privilege grounds. I address each of these
categories of documents seriatim.
1.

1990 and 1991 memorandumspreparedby former counsel

The defendants first object to various memorandums prepared in
1990 and 1991 by Catherine Taylor and David Losito, Carlton's former
counsel, "regarding [their] analysis of TLC Beatrice's Company
performance." Defendants suspect that these memorandums may be
business analysis rather than legal advice.
[15] An in camera inspection of these memorandums reveals that, in
fact, these communications were solely business related. Not every
document created by an attorney is privileged and here the documents
appear to be communications regarding solely business matters from one
business person to another through an attorney. Defendants' motion to
compel the production of these memorandums is granted with the
exception that the last sentence of the last paragraph of the April 4, 1991
memorandum, which arguably constitutes legal analysis, may be redacted
by Carlton.

2

TLC Beatrice also alleges that Carlton and CS Manager did not adequately prepare
Mr. Madigan to testify on the subject areas requested. However, it is apparent that the current
officers and personnel of Carlton and CS Manager were not present during the time periods in
which most of the challenged transactions took place. In preparing a 30(b)(6) designee, Carlton
is not required to inquire of its former general partners and limited partners. Understandably,
the defendants would like to discover this information through a Carlton designee so that it
might be treated as an admission, but Carlton has no such obligation.
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Memorandum from Harch Capitalto CS Manager

Also identified on Carlton's privilege log was a document sent
from Harch Capital to CS Manager in June of 1993 regarding unspecified
negotiations with TLC Beatrice. Because Harch Capital is obviously not
a law firm, -the defendants contend that this document cannot be
privileged.
In its brief, Carlton states that Harch Capital was employed by
Carlton and functioned as an agent of Carlton's attorneys in connection
with certain negotiations with TLC Beatrice. It also says that the
document was drafted in connection with work performed by Carlton's
legal counsel concerning potential litigation with TLC Beatrice.
[16] For these purposes I assume that Harch Capital was part of
Carlton's team of advisors with respect to litigation with TLC Beatrice.
The document reflects that Harch Capital was serving as a conduit from
Carlton's outside counsel to Carlton in this instance on matters related to
the legal representation. As such, Carlton had a legitimate expectation of
confidentiality. On the assumption I make here, the document is
privileged and Carlton is not required to produce it.
3.

Documents sent from Carlton to Michael Lewitt, attorney for
Harch Capital

Defendants next argue that Carlton should be compelled to produce
all of the documents on Carlton's privilege log that were sent or copied
to Michael Lewitt, an attorney who worked for Harch Capital. By
disclosing documents to Mr. Lewitt, whether privileged or not,
defendants' say that Carlton has waived any claims of privilege it may
have had. This contention again rests on defendants' conclusion that
Lewitt was serving as a financial advisor to Carlton. Again I assume for
these purposes that Harch Capital was part of Carlton's advisory team
with respect to the litigation against TLC Beatrice. A review of these
documents confirms this view and all of these documents are privileged
with one exception; a March 18, 1994 memorandum to Carlton from
Anne Sargent, whose role is not known to me. Assuming that Anne
Sargent is an attorney for Carlton, this document is also privileged.
4.

Communication to Carlton concerning a conversation with Carl
Brody

The final document on Carlton's privileged log which the
defendants seek is a memorandum from an unidentified individual to
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Carlton concerning a telephone conversation with Carl Brody, Carlton's
senior tax advisor in 1991. Carlton admits that it does not know the
origin of this memorandum but argues that because it bears a stamp
indicating it is "confidential" and "attorney work product" it should not
have to produce the document.
[17] Carlton has not adequately shown that this document should be
privileged. The memorandum itself appears to be solely business
information and even if it was prepared by an attorney one cannot know
who may have seen it. Carlton must therefore produce this document.
Finally, I briefly address Carlton's December 21, 1995 motion for
an order governing discovery conduct. Although I will decline to act at
this time, I caution counsel that the standards expected by the Delaware
courts are high and that in the proper circumstances I will not hesitate in
this case henceforward to impose sanctions, including non-monetary
sanctions. It is not necessary to remind counsel that their obligations of
zealous protection of clients' interests does not relieve them of their
professional obligations to the court and to the judicial system.

COCHRAN v. NAGLE
No. 1168
Court of Chancery of the State of Delaware, Kent
February 27, 1996
Plaintiff brought this action to recover monies he invested in
Lifestyles Fitness Club, Inc. and to establish his position as a fifty percent
stockholder of Lifestyles. Defendants counterclaimed asking the court to
enter an order enjoining plaintiff from asserting he is a shareholder of
Lifestyles, declaring plaintiff to be an unsecured creditor of Lifestyles in
an amount that the court deemed just and awarding defendants the costs
of this action plus any additional relief the court deemed just and
equitable.
The court of chancery, per Vice-Chancellor Steele, concluded that
the absence of an express or implied agreement to share in business
losses and'business profits denies the existence of a partnership between
plaintiff and defendant Nagle. Furthermore, the court found no
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fraudulent, unfair, or unconscionable conduct on defendant Nagle's part,
and, as a result, declined to impose a constructive trust. The court also
refused to find that plaintiff was an unsecured creditor or shareholder of
Lifestyles. Instead, the court found that plaintiff was ajudgment creditor
against defendants. The court directed the parties to submit an order
reflecting the amount defendants owe plaintiff. No other costs or fees
were awarded.
1.

Partnership

r

1, 17, 18, 20

To form a partnership, there must be (1) an agreement to carry on
some business or occupation jointly, and (2) either an express or implied
agreement to share in business losses and business profits.
2.

Partnership

*

17, 20

There must be something more than a mere common enterprise or
joint undertaking to create a partnership.
3.

Partnership

=

20

An intention or desire to form a general partnership cannot bring
the legal relationship into being.
4.

Partnership

Cm

20

Where there is an absence of an express or implied agreement to
share in business losses and profits, the business relationship cannot
constitute a partnership.
5.

Trusts

w 91

A constructive trust is an equitable remedy designed to prevent a
defendant from benefiting from its wrongful conduct.
6.

Trusts

e

91

A constructive trust is available to a plaintiff only where a
defendant has unjustly enriched itself at the expense of another to whom
it owes some duty as the result of fraudulent or unfair and
unconscionable conduct.
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104

A court may only impose a constructive trust upon the property of
one who converts another's property with knowledge the conversion is
wrongful.
Andrew G. Ahem, III, Esquire, of Joseph W. Benson, P.A., Wilmington,
Delaware, for plaintiff.
Thomas S. Neuberger, Esquire, Wilmington, Delaware; and J. Stephen
Woodside, Esquire, of J. Stephen Woodside, P.C., Philadelphia,
Pennsylvania, of counsel, for defendants.
STEELE,

Vice-Chancellor

CONTENTIONS OF PARTIES
Plaintiff, Thomas Cochran ("Cochran"), brings this action to
recover monies he invested in Lifestyles Fitness Club, Inc. ("Lifestyles")
and to establish his position as a fifty percent stockholder of Lifestyles.
Specifically, Cochran requests an order from this Court: (1) imposing a
constructive trust on one half of the authorized stock of Lifestyles in his
favor; (2) directing Defendant, Darrel Nagle ("Nagle"), to convey one
half of Lifestyle's authorized common stock to Cochran; (3) requiring an
accounting of the corporate, business, and financial records of Lifestyles;
(4) entering judgment for $26,466.64 jointly and severally against
Defendants (5) awarding any additional relief this Court deems just and
equitable; or in the alternative, (6) entering judgment for consequential
damages Cochran sustained because of Defendants' active fraud and fraud
by concealment which resulted in Defendants' unjust enrichment.
Cochran admits his "primary request for relief" consists of items one
through four.
Defendants, Nagle and Lifestyles, have Counterclaimed asking this
Court to enter an Order: (1) enjoining Plaintiff from asserting he is a
shareholder of Lifestyles; and (2) declaring Plaintiff to be an unsecured
creditor of Lifestyles in such amount as this Court deems just, and (3)
awarding Defendants the costs of this action plus any additional relief this
Court deems just and equitable.
Cochran raises three affirmative defenses to the Counterclaim: (1)
failure to state a claim for which this Court may grant relief, (2)
Defendant's unclean hands, and (3) Defendant's failure to mitigate
damages. Cochran does not explain these affirmative defenses; he merely
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lists them. The Court held trial on June 12 through June 15, 1995. The
parties filed post-trial memorandums.
FINDINGS OF FACT
Lifestyles is a Delaware corporation. Lifestyles owns and operates
a health club in Dover, Delaware. The club began in 1991 as "Images
Fitness and Racquet Club" ("Images" or "the club"). The facility is now
"Gold's Gym Plus."
Nagle is a part owner of and shareholder in Lifestyles. He was
responsible for the refurbishment of the club before its grand opening in
1991 and carried out the day to day operations of the club. He was
responsible for hiring and firing personnel, marketing, sales promotion,
and soliciting memberships.
Cochran is an acquaintance of Nagle whom Nagle solicited as an
investor in the club. Cochran is the President, manager, and majority
shareholder of three Delaware businesses. Cochran met Nagle in 1990
while exercising at a health club. They began discussing a potential
partnership for the ownership of what would become Images. By the end
of 1990, the two had discussed the possibility of forming a partnership.
The tentative arrangement would make them co-owners sharing equally
in all profits and losses. They would also share equally liability and
managerial responsibility for the club. Cochran agreed to loan $25,000
to the possible partnership to cover the first six months rent plus $30,000
more for equipment and operating expenses as needed. Cochran also
agreed to pay for the preparation and signing of a formal agreement.
Cochran did hire an attorney to draft a partnership agreement. The
attorney prepared a draft and submitted it to Cochran. He did not send
it to Nagle. Neither party signed the agreement. No formal, signed
agreement ever materialized.
Both Cochran and Nagle attended a settlement for the purpose of
purchasing the club from its former owners on February 8, 1991.
Cochran signed the Lease Purchase Agreement and Addendum and
Guaranty Agreement but only in the capacity of a witness. He did,
however, issue a check for $26,466.64 to cover the amount due.1 Nagle
signed all documents as President, on behalf of Lifestyles, a corporation.
After the closing, Nagle managed and operated the club. He paid
himself a reasonable monthly salary from the club's account. Cochran's
involvement was limited. He did, with the aid of his spouse, participate

'Plaintiff took out a $25,000 loan to make this payment.
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in beautifying the club. Cochran also had workers from one of his
businesses do some rehabilitative refurbishing at the club's expense. The
club reimbursed Cochran for all materials and labor as billed. Nagle's
spouse, Lisa, the club's bookkeeper, issued the checks.
After the opening of the club, the relationship between the parties
deteriorated rapidly. Cochran became impatient with the club's failure
to repay the loan and turn a profit. Cochran's spouse wrote a check from
the club's account in the exact amount of a loan installment payment
Cochran owed his lender on the $25,000 loan. Lisa Nagle stopped the
check.
On May 31, 1991, Cochran cashed two more checks emptying the
club's two accounts - a total of $1,778.04. On June 3, 1991, Cochran
cashed two more checks totalling $4,700.
Defendants conceded the club owes Cochran "some amount of his
original loan ($26,466.66) at a commercial rate of interest, less all sums
received by Tom Cochran from WSFS Bank on May 31 and June 3,
1991. [sic].... set off by all amounts (including damages) Cochran owes
the club."
CONCLUSIONS OF LAW
1.

Existence of a Partnership

[1-2] To form a partnership, there must be (1) an agreement to carry on
some business or occupation jointly, and (2) either an express or implied
agreement to share in business losses and business profits. Garber v.
Whittaker, Del. Super., 174 A. 34, 36 (1934). "Something more than
a mere common enterprise, or joint undertaking, is necessary to create
that relation." Id.
[3]
The credible evidence indicates Cochran set in motion the efforts
to create some kind of a formal joint venture, but these efforts foundered.
An intention or desire to form a general partnership cannot bring the legal
relationship into being. The record is clear here. The parties were never
able to reach a final accord on the essential elements to consummate a
legally binding arrangement. The evidence shows Cochran had no
intention of sharing in the business losses of Lifestyles, though he
gratuitously admitted he expected to share any profits. The record
indicates Cochran did not intend to assume, nor did he ever assume,
personal responsibility or liability for the club. He made his initial
contribution to the Lifestyles enterprise conscious Lifestyles took title as
a corporation, not a partnership. At settlement, Lifestyles Fitnesi Club,
Inc., a corporation bought the club. The closing documents, which Nagle
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signed as President of the corporation (and which Cochran signed as
witness), put Cochran on notice the enterprise with which he claimed
association would not operate as a partnership but as a corporation.
[4] Clearly, the parties reached no express agreement on relative
responsibilities or even the business form of a common enterprise.
Moreover, the surrounding circumstances of their relationship give no
implicit indication of a partnership arrangement. The conspicuous
absence of an express, or implied, agreement to share in business losses
and business profits, precludes me from finding Cochran and Nagle's
business relationship constituted a partnership.
2.

Distribution of Common Stock of Lifestyles

Nagle is not obligated to distribute shares of Lifestyles to Cochran
in the absence of a mutual meeting of the minds about the relationship
between the parties or between them and a formal business entity. There
is simply no basis for Cochran's request for an Order compelling Nagle
to convey to him one half of the authorized common stock of Lifestyles.
3.

Imposition of a Constructive Trust

[5-7] A constructive trust is an equitable remedy designed to prevent a
defendant from benefitting as a result of its wrongful conduct. See
Brophy v. Cities Service Co., Del. Ch., 70 A.2d 5, 7 (1949). A
constructive trust is available to a plaintiff only where a defendant has
unjustly enriched itself at the expense of another to whom it owes some
duty as the result of fraudulent or unfair and unconscionable conduct.
Moseley v. Obara, Del. Ch., C.A. No. 12356, Steele, V.C., (Sept. 28,
1995), Mem. op. at 19 (explaining difference between standard for
imposition of constructive trust in Adams v. Jankouskas, Del. Supr., 452
A.2d 148 (1982) and in Greenly v. Greenly, Del. Ch., 49 A.2d 126
(1946)). A court may only impose a constructive trust upon the property
of one who converts another's property with knowledge the conversion
is wrongful. Pike v. The Commodore Motel Corp., Del. Ch., C.A. No.
940, Jacobs, V.C., (Nov. 14, 1986), Mem. op. at 5.
The facts I found to be the more credible version of the
relationship between the parties do not support the imposition of a
constructive trust. The record does not indicate Defendant Nagle
misrepresented his intentions in any way. The parties may have
discussed the possibility of forming a partnership or some other form of
joint venture, but they never documented or consummated their
intentions.
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The oral and written testimony does not indicate any fraudulent,

unfair, or unconscionable conduct on Nagle's part. Rather, the credible
evidence shows Cochran and Nagle discussed a fifty-fifty split in a
partnership they never effectuated. I am not convinced, as Cochran
alleges, Nagle projected he and Cochran were "partners." Cochran points
to a February 15, 1991 article from the DelawareState News to illustrate
Nagle's alleged representation of their "partnership." It offers little
support. The article referred to Cochran as "co-owner," not "partner."
Other than the article, Cochran can only point to his own testimony and
that of his spouse accusing Nagle of bandying about the term
"partnership" to describe the parties' business relationship. It is not
enough in the face of Nagle's denials and no corroborating evidence.
While it is undoubtedly true settlement might never have closed on
February 8, 1991 without Cochran's cash infusion, it is equally correct
Cochran knew the circumstances under which settlement was made. He
knew Nagle purchased in corporate form. Despite a heated discussion
"butside of settlement, Cochran pointedly avoided any commitment to
share in the liabilities of the enterprise in any form. Cochran gave no
indication of being a neophyte in the commercial world. I cannot simply
assume he did not recognize the significance of a purchase in the
corporate form or that he simply willy nilly rejected an option to join in
the incorporated enterprise. No rational person would conclude these
facts support a joint venture in any form that would allow Cochran to
commit $26,466.66, hope to share equally in any profits but to have no
responsibility for any loss. This becomes apparent when at settlement
Cochran pointedly refuses to sign any documents evidencing an
ownership interest. He purposefully signed only as a witness to Nagle's
signature.
The fact Cochran and Nagle shadow boxed over the terms of a
possible business relationship without coming to closure does not
constitute unfair and unconscionable conduct or fraud. I cannot impose
a constructive trust over one half of the authorized common stock of
Lifestyles on some speculative hindsight that at or after settlement the
"fair" resolution would be to declare the individual parties should have
joined together in the corporate form to pursue the business. Cochran's
request I do so is denied.
The absence of fraudulent conduct obviates the need for an
accounting. Moreover, because Cochran was not a partner in any actual
or implied partnership, he has no standing to request this relief. I deny
Cochran's request for an accounting of the corporate, business, and
financial records of Lifestyles.
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The Real Nature of Cochran's Payment

The law does not support characterization of Cochran's payment
of $26,466.66 as consideration for an interest in a business enterprise and
equity does not demand it. Defendants do not emerge from this litigation
untouched, however. As Defendants admit in Defendants' Proposed
Findings of Fact and Conclusions of Law, they owe "some amount of
[Cochran's] original loan ($26,466.66) at a commercial rate of interest,
less all sums received by Tom Cochran from WSFS Bank on May 31 and
June 3, 1991. [sic]..., set off by all amounts (including damages)
Cochran owes the club." I agree, at least in part. Cochran's payment,
made under the above described circumstances, can only constitute a loan
to the enterprise at commercial rates.
I deny Nagle's request foi an order declaring Cochran to be an
unsecured creditor of Lifestyles. Cochran's payment of $26,466.66 at
settlement establishes a right to receive that money plus a reasonable rate
of interest. The net effect of this Opinion gives Cochran the status of a
judgment creditor against the Defendants jointly and severally.
5.

Remaining Requests for Relief

I decline to enjoin Cochran from declaring himself a shareholder
of Lifestyles. There is no need. Assumedly, Cochran has presented
himself as a shareholder prior to this litigation because he felt he had a
colorable claim to support the assertion. This opinion puts that
presumption to rest. Cochran is not an invested partner and has failed to
convince me Nagle improperly converted a partnership interest into a
corporation without Cochran's consent. Therefore, Cochran has no right
to shares in Lifestyles. As of this date he may no longer portray himself
as a shareholder. Clearly, Cochran would not intentionally deceive the
public. Injunctive relief is extraordinary relief, not to be imposed to bar
mere speculative acts.
Both Plaintiff and Defendants failed to support with credible
evidence their respective claims for consequential damages and a set off
against the loan, respectively.
The parties should submit an order reflecting the amount
Defendants owe Plaintiff from the date of settlement, including the
appropriate legal rate of interest, within twenty-one days from the date of
this Opinion. Each of the parties' respective claims against the other are
dismissed consistent with the final order to be entered in light of this
Opinion. No costs or attorneys' fees are awarded.
IT IS SO ORDERED.
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DOLGOFF v. PROJECTAVISION, INC.
No. 14,805
Court of Chancery of the State of Delaware,New Castle
February 29, 1996
Plaintiffs filed a motion for a preliminary injunction to enjoin
defendant directors from holding an annual stockholders' meeting.
Plaintiffs alleged that the defendants failed to put up for election all of
the directors that should rightfully stand for election and that defendants
inequitably manipulated the electoral process in their effort to remove one
of the plaintiffs from the board of directors.
The court of chancery, per Chancellor Allen, concluded that the
defendant directors did not impermissibly manipulate the election process.
The court denied an injunction enjoining the stockholders' meeting to
elect new directors due to an insufficient claim of an irreparable injury.
1.

Injunction

0

70

On an application for preliminary injunctive relief, an injunction
may be issued where plaintiff demonstrates a reasonable probability of
success on the merits, that irreparable harm will occur in the absence of
the requested relief, and that the harm risked by the denial of the
injunction outweighs the harm to the defendant if the injunction is
granted.
2.

Equity

C=r 62

Legal action can be the subject of equitable remedies if taken for
the primary purpose of interfering with the effective exercise of the
shareholder franchise.
3.

Corporations

t=* 198

The refusal of a board of directors to renominate a director on a
staggered board of directors is not legally a "removal" and does not
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implicate the provisions of law dealing with the removal of directors from
a staggered board.
4.

Corporations

!= 201

Scheduling a shareholder meeting that takes a director by surprise,
arguably handicapping his ability to mount a counter-proxy campaign, is
not ground for enjoining an otherwise properly and legally noticed
shareholders' meeting.
Bruce E. Jameson, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware; and John J. Gallagher, Esquire, James Sandnes,
Esquire, and Adam H. Schuman, Esquire, of Corbin Silverman &
Sanseverino, New York, New York, of counsel, for plaintiffs.
Peter J. Walsh, Jr., Esquire, and William R. Denny, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; and Mark L. Weyman,
Esquire, and Ann S. Ginsberg, Esquire, of Anderson Kill Olick &
Oshinsky, P.C., New York, New York, of counsel, for defendants.
ALLEN, Chancellor

In this motion for a preliminary injunction, the plaintiffs, Eugene
and Suzanne Dolgoff, individually and derivatively as shareholders of
Projectavision, Inc., seek to enjoin Projectavision's stockholders' meeting
scheduled for February 29, 1996. They claim that the defendants,
Projectavision and certain of its directors, have failed to put for election
all of the directors that should rightfully stand for election and that the
defendants have inequitably manipulated the electoral process in their
effort to remove Eugene Dolgoff from the board of directors.
The dispute stems from the acrimonious relationship that has
developed between Eugene Dolgoff, a co-founder and director of
Projectavision, and the other directors of Projectavision's board,
particularly defendant director Marvin Maslow, the other co-founder of
the company. More specifically, the facts giving rise to this litigation
'Although he has remained a director, Dolgoff's employment at Projectavision -was
terminated in February of 1995. According to Mr. Dolgoff, his termination ,as in response
to his opposition to certain lucrative option packages that had been proposed to be granted to
certain directors of Projectavision during 1994. In march of 1995, Dolgoff instituted suit in
New York against Projectavision and certain officers and directors of Projectavision for
wrongful terminaiion of his employment and misappropriation of valuable technologies he
invented and patented. Mr. Dolgoff claims that, subsequent to the March litigation, he has been
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spring from the director defendants' desire to get Mr. Dolgoff off the
board and the actions they took to further that objective; namely
scheduling the calendar year 1996 annual meeting in February.
Projectavision's Certificate of Incorporation establishes a staggered
board of directors. There are currently seven directors. As prescribed in
the Certificate, the board is to be divided into three classes as nearly
equal in number as possible, with the directors in ech class serving three
years terms. Mr. Dolgoff, as a member of Class 3, is to stand for
election at the 1996 annual shareholders' meeting. Although no annual
shareholders' meeting was called in 1995, the defendant directors have
noticed a shareholders' meeting for February 29, 1996, which they have
designated the 1996 annual meeting--that is, the annual meeting for
calendar year 1996--and at which they say Mr. Dolgoff and Mr. Maslow
stand for election as Class 3 directors.1 As this meeting will be the 1996
annual meeting and having never held a 1995 annual meeting, the
defendants concede that the Class 2 directors who should have stood for
election at the 1995 annual meeting (and are now holdovers) must also
stand for election. The defendants claim, however, that only one director,
Jules Zimmerman, is currently a Class 2 director. Thus, in their proxy
materials defendants have indicated to shareholders that Dolgoff, Maslow,
and Zimmerman stand for election and have nominated Sherman Langer
to fill Dolgoffs seat and renominated Maslow and Zimmerman for their
respective seats.
Mr. Dolgoff contends that two other directors, Martin Holleran as
a Class 3 director and Craig Fields as a Class 2 director, should also
stand for election at the meeting. He points out that the defendants'
suggestion that Holleran and Fields are Class 1 directors necessarily
means that Projectavision's Certificate of Incorporation requirement of
three classes of directors as nearly equal in number as possible, has been
violated because there would be four directors in Class 1, one director in
Class 2, and two directors in Class 3.
In addition to their alleged failure to put before the shareholders all
of the directors that should stand for election, Mr. Dolgoff argues that
defendants have impermissibly manipulated the electoral process by
intentionally holding the 1996 annual meeting early in the year in order
to subject him to election and nominate another candidate for his seat.
Based upon Projectavision's custom of holding annual meetings in
November and the short amount of notice given to him, Mr. Dolgoff

virtually excluded from effective participation on the Projectavision board.
'The director defendants, however, did not nominate Mr. Dolgoff but instead have
proposed to shareholders that Sherman Langer fill his seat.
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contends that the defendants' scheduling of the 1996 annual meeting was
calculated in order to disadvantage him in his ability to mount a proxy
contest; catching him by surprise and giving him inadequate time to
propose an alternative slate of directors. he states that he did not receive
notice that he would face election at the February 29 meeting until
January 23, 19962 and that he could not possibly put together a proxy
campaign within that timeframe. Thus, on January 30, 1996, shortly after
discovering that he would stand for election, Mr. Dolgoff instituted this
action to preliminarily enjoin the meeting.
After limited discovery, a hearing on Mr. Dolgoff's motion was
held on February 26, 1996. This is my decision denying the plaintiff's
motion. Based on the facts in the limited record created, as I view them,
I find that the defendant directors have not manipulated the election
process in an impermissible way. However, I do believe it is likely that
the defendants have mistakenly failed to recognize, albeit in good faith,
that director Fields is a holdover director (a Class 2 director who should
have stood for election at the 1995 annual meeting). Such a mistake of
law under these circumstances, that is in circumstances in which there is
no evidence that the incumbent directors were using their legal power in
a bad faith attempt to thwart a proxy contest, is not sufficient, in my
view, to warrant the extraordinary equitable remedy of a preliminary
order enjoining a stockholders' meeting. There is insufficient claim of
irreparable injury to warrant that step. If on final hearing it is determined
that Mr. Fields is indeed a hold over Class 2 director, a special election
may be ordered. This resolution seems equitable here especially in light
of the Certificate's staggered board structure, which (for good or ill) is
designed to require two successive contested meetings before control of
the board may pass into a new majority.
1. Background
Following are the facts that I assume for purposes of this motion.

'About January 17,1996, Mr. Dolgoffdid receive a letter distributed to all stockholders
indicating a meeting would be held on February 29, 1996, but the letter made no indication,
and Mr. Dolgoffhad no good reason to believe, that the meeting would constitute the calendar
1996 annual meeting rather than the calendar year 1995 meeting which had never been held.
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The dispute between Mr. Dolgoff and the other directors of
Projectavision's board.

Projectavision was formed by Eugene Dolgoff and Marvin Maslow
to exploit technology developed by Mr. Dolgoff.' In particular, Mr.
Dolgoff had invented a way to "depixelate" television images thereby
enhancing the clarity and quality of the picture. Over the years the
relationship between Dolgoff and Maslow soured and by 1995 the two
had reached loggerheads, resulting in the termination of Mr. Dolgoff's
employment at Projectavision and the initiation of a lawsuit by Mr.
Dolgoff against Projectavision for wrongful termination and
misappropriation of intellectual property.4 In March of 1995, subsequent
to his employment termination, Mr. Dolgoff was asked to resign as a
director of Projectavision but refused. For the remainder of 1995, Mr.
Dolgoff claims that he was excluded from effective participation on the
Projectavision board.
Although the directors of Projectavision did not call a shareholders'
meeting in 1995, in December 1995, unbeknownst to Mr. Dolgoff, the
other directors filed a preliminary proxy statement with the Securities and
Exchange commission that proposed a shareholders' meeting on
January 24, 1996. The proxy statement indicated to shareholders that
"[a]lthough Mr. Dolgoffs term to serve on the Board of Directors does
not expire until 1996, the Board of Directors is proposing to remove Mr.
Dolgoff."5 When Mr. Dolgoff learned of the filing (through monitoring
Projectavision's filings with the SEC) he objected contending that the full
board of directors never officially authorized the filing and demanded the
right to present his side to the shareholders.
On January 23, 1996, one week after Mr. Dolgoff voiced his
objections to the proxy statement, a meeting of the board for the
following day was called to consider a new proxy statement. The new
proxy statement proposed that a shareholders' meeting be held on
February 29, 1996, at which it was further proposed that Marvin Maslow
be elected to serve another three year term on Projectavision's staggered
board. The proxy statement also indicated that Dolgoff, another director

'Dolgoff and Maslow originally formed a corporation known as DKY for these
purposes. Projectavision, the successor-in-interest to DKY, went public in July 1990.
4
See footnote 1. At the time he learned of his employment termination, Mr. Dolgoff
claims that the director defendants seized all of his files, many of which contained information
about his rights to the technology being used by the company.
5
Projectavision's Amended and Restated Articles of Incorporation state that a director
may be removed only by the affirmative vote of the holders of 66 and 2/3% of the shares
entitled to vote.
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whose term expired in 1996, was not being re-nominated. 6 Thus, by this
time Mr. Dolgoff learned that rather than removing him at a "1995"
annual meeting (before his term as director expired), the defendant
directors apparently had decided to go ahead and hold the "1996" annual
meeting early in calendar 1996, a meeting at which Dolgoff's term on the
board would expire.7 The proxy statement was approved over the
objection of Mr. Dolgoff but was never disseminated to shareholders.
The following week, on January 30, 1996, Dolgoff commenced this
action and sought to enjoin dissemination of the proxy statement and the
holding of the annual meeting. He sought, pursuant to 8 Del. C. §211,
to compel instead the holding of the annual meeting at which the Class
2 directors (directors who should have stood for election at the 1995
stockholders' meeting) would stand for re-election. Shortly after Mr.
Dolgoff filed this complaint, the directors of Projectavision called another
board meeting to consider a new revised proxy statement. This newest
proxy sfatement indicated to shareholders that three directors were up for
re-election to the Projectavision board; Marvin Maslow and Eugene
Dolgoff whose terms expire in calendar year 1996 and Jules Zimmerman
whose term expired last year. Thus, the directors had implicitly
recognized that if the Class 3 directors are to stand for election the Class
2 directors should also properly stand for election. The proposal to
shareholders stated that Mr. Zimmerman was being nominated for two
year term and Mr. Maslow for a three year term. It also indicated that
Dolgoff was not being renominated, but that Sherman Langer was being
nominated to Dolgoff's seat for a three year term. This proxy statement
was approved and disseminated to shareholders on February 5, 1996.
2.

The history of Projectavision's classified board.

Mr. Dolgoff's contention that the defendant directors have still
failed to bring two holdover directors up for election at the 1996 meeting
necessitates a brief discussion of the evolution of Projectavision's
classified board.

'The proxy statement did not proposed a candidate to fill Dolgoff's seat, but rather
stated that "[a]t this time, the Company is not nominating any individual to the Board seat
previously occupied by Mr. Dolgoff, and there is no candidate that is actively under
consideration at this time." The satement went on to claim that "[t]he Board reserves the right
to appoint an individual to serve on the Board until the next annual meeting of Stockholders."
"A week earlier Mr. Dolgoff was informed that there might be a meeting on
February 29, 1996, but he did not realize at that time that he would be up for election at that
meeting. See footnote 3.
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Projectavision's Certificate of Incorporation provides for a
staggered board consisting of three classes of directors, each class serving
a three year term (after initial appointments for staggered terms of one,
two, and three years). The Certificate also states that the filing of
vacancies and any expansion of the size of the board (powers given to the
board), shall be done in a way that maintains the classified system and
does not alter the terms of office.'
Initially, in February of 1990, seven directors were elected and
apportioned at staggered terms as follows:
Initial Director

Class

Years in which term expires

Fife
Hickok

Class 1
Class 1

1991, 1994, and 1997
1991, 1994, and 1997

Sonnekfeldt
Ladd
Dolgoff
Maslow
Drucker

Class 2
Class 2
Class 3
Class 3
Class 3

1992,
1992,
1993,
1993,
1993,

1995,
1995,
1996,
1996,
1996,

and
and
and
and
and

1998
1998
1999
1999
1999

sProjectavision's Certificate of Incorporation, as filed on March 5, 1990, provides as
follows:
The Board of Directors shall be divided into three classes, each to be as nearly
equal as possible. The initial term of office for members of the first class
shall expire at the annual meeting of stockholders next following the date of
the filing of this Restated Certificate of Incorporation; the initial term for the
second class shall expire at the second annual meeting of stockholders next
following the date of the filing of this Restated Certificate of Incorporation;
and the initial term for members of the third class shall expire at the third
annual meeting of stockholders next following the date of the filing of this
Restated Certificate of Incorporation. At the expiration of the initial term, and
of each succeeding term of each class, the directors of each class shall be
elected to serve for a three-year term. If the number of such directors is
changed, any increase or decrease in such directors shall be apportioned by the
Board of Directors among the classes as nearly equal as possible, provided that
no decrease in the number of directors shall affect the term of any director
then in office. A director shall hold office until the annual stockholders'
meeting for the year in which his term expires and until his successor is
elected and qualified. In case of any increase in the number of directors or
any vacancy in any class or classes, the additional directorships or vacancies
may be filled by a maiority of the directors then in office.., and any director
so elected shall hold office for a term expiring at the annual meeting of
stockholders at which the term the class to which he has been elected expires
and until his successor shall have been elected and qualified....
(emphasis added).
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Just a few months later (in July 1990) and prior to Projectavision's
consummation of its public offering, Mr. Sonnenfeldt determined not to
serve as a director. Recognizing that his absence would create
imbalanced classes, it was proposed that Mr. Drucker resign from his
Class 3 seat and be appointed to Sonnenfeldt's Class 2 seat. The board
then resolved that Sonnenfeldt's resignation as well as Drucker's
resignation from the Class 3 seat be accepted and that Drucker be
appointed to Sonnenfeldt's Class 2 seat. It was further resolved that the
size of the board be reduced by seven members to six members.
In September 1990, Drucker resigned from his Class 2 seat and Dr.
Craig Fields was appointed to his vacancy. Then in December of 1992,
Fields in turn resigned from that Class 2 seat and Jules Zimmerman was
appointed in his place so that at the end of 1992 the Projectavision board
looked as follows:
Director
Fife
Hickok
Zimmerman
Ladd
Dolgoff
Maslow

Class
Class 1
Class 1
Class 2
Class 2
Class 3
Class 3

Years in which term expires
1994, and 1997
1994, and 1997
1992, 1995, and 1998
1992, 1995, and 1998
1993, 1996, and 1999
1993, 1996, and 1999

The Projectavision board remained at six members until November
of 1993, when Martin Holleran was added. The then-existing directors,
including Mr. Dolgoff, executed a written unanimous consent effective
as of November 17, 1993, electing Holleran to serve as a director "until
the next annual meeting of the shareholders of the Corporation." Mr.
Holleran was not explicitly placed in any particular Class, although by
indicating he would only serve until the next annual meeting he was
implicitly placed in Class 1.
Finally, in the Fall of 1994, the final changes to Projectavision's
board took place. In late August 1994, the Projectavision board decided
to invite Dr. Craig Fields to join the board as of September 1, 1994.
Before agreeing to join the board, however, Fields wanted
indemnification from the board for any liability that he may have with
respect his having served as a director for Tamarack Storage Devices. At
that time (August 1994), the board did not definitively resolve the issue
of Dr. Fields' indemnification, but effective as of December 12, 1994, the
board executed a written unanimous consent approving the
indemnification demands of Dr. Fields "in connection with the election
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by the Company of Dr. Craig I. Fields ("Dr. Fields") as a member of the
Board of Directors of the Company commencing September 1, 1994."
During the period of time that the board was negotiating with Dr.
Fields about indemnification, and specifically on October 17, 1994,
Howard Ladd resigned from his Class 2 seat. Thus, Fields' classification
depends on whether he was officially added to the board before or after
Ladd resigned. If Fields was added prior to Ladd's resignation then the
Projectavision board must have implicitly expanded its size to eight
members. With Holleran implicitly occupying a Class I seat, Fields'
newly created eighth board seat, in order to comply with Projectavision's
Certificate of Incorporation, would have to be in Class 2 or Class 3
(either of which of course must now stand for election). If, as the
plaintiffs contend, Dr. Fields was not officially added to Projectavision's
board until after Ladd resigned, then Dr. Fields took Ladd's Class 2 seat.
Importantly, the evidence indicates that the Projectavision board adopted
no resolutions explicitly expanding tlie size of the board.
At the November 1994 shareholders' meeting, the most recent
Projectavision shareholders' meeting, both Fields and Holleran, along
with Class 1 directors Fife and Hickok, were placed up for election.
Although the proxy statement disseminated before that meeting did not
specify the classes that any of these directors belonged in, it did indicate
generically that "[t]he Company has a classified Board of Directors and
the Company's Directors are elected for a three-year term or until their
successors are elected and qualiflied]." The dispute between the parties
as to who should currently be placed up for election centers around the
proper classification, or lack of classification, of Fields and Holleran.
H. The Legal Standard and the Parties' Positions
[1]
On an application for preliminary injunctive relief, a plaintiff "must
demonstrate both that there is a reasonable probability of success on the
merits and that absent the injunction irreparable harm will occur.
Additionally, the plaintiff must show that the harm they will suffer if the
relief is denied outweighs the harm defendants will suffer if relief is
granted." Ivanhoe Partnersv. Newmont Mining Corp., Del.Supr., 535
A.2d 1334, 1341 (1987).
1.

The Dolgoffs' position

Mr. Dolgoff first claims that the defendant directors have
impermissibly manipulated the electoral process in an effort to entrench
themselves. That is, by scheduling the "1996" annual meeting so early
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in the year in order to seek the termination of his board service, the
defendant directors, have inequitably manipulated the electoral process.
In support of this position, he relies on such cases as Schnell v. ChrisCraft Indus., Inc., Del.Supr., 285 A.2d 437 (1971) and Blasius Indus.,
Inc. v. Atlas Corp., Del.Ch., 564 A.2d 651 (1988). He contends that,
prior to receiving notice on January 23, 1996, he could not have
anticipated (based upon the first preliminary proxy statement and
Projectavision's custom of holding annual meetings in November) that he
would be up for re-election in February. Having sprung this on him with
such short notice, he claims that the defendant directors were intentionally
attempting to disadvantage him in his ability to mount a proxy contest
and asserts that, in fact, he did not have adequate time to put together a
slate of directors, get proxy materials approved by the Securities and
Exchange Commission, mail proxy statements to shareholders, and
receive returned proxies in time for the upcoming meeting.
Mr. Dolgoff also asserts that the defendant directors have failed to
place Fields and Holleran up for election and that such failure was also
the result of the defendant directors attempt to entrench themselves.
Specifically, he argues that Holleran is a Class 3 director and must
therefore stand for election. By adding Holleran as a seventh director in
1993, Mr. Dolgoff claims that the Projectavision board "reactivated" the
Class 3 seventh seat originally occupied by Drucker before he was moved
to Sonnenfeldt's seat in July of 1990. Alternatively, Dolgoff suggests
that if the Class 3 seventh seat was not reactivated, the fact that no
resolution ever officially classified Holleran's seat mandates that it be
viewed as an unclassified seat, resulting in successive one-year terms.
With respect to Dr. Fields, Dolgoff contends that Dr. Fields took
Howard Ladd's Class 2 seat that became vacant when Ladd resigned on
October 17, 1994. To support this claim, Dolgoff points out that there
was never any explicit board resolution expanding the size of the board
and that Dr. Fields refused to join the board unless he received certain
indemnification rights from the Company-rights that were not granted in
acceptable form until December 1994 after Ladd's seat had become
vacant In the event that the court decides that Fields was added to the
board prior to Ladd's departure, Dolgoff suggests that not only would
Ladd's vacancy need to be filled at the February 29 meeting (because
there are no board resolutions decreasing the size of the board) but also
that Fields' new seat could not, consistent with Projectavision's
Certificate, be put in Class 1 if Holleran was already in Class 1 along
with Fife and Hickok.
If the February 29 meeting is not enjoined, Mr. Dolgoff asserts that
he will be denied the right as a shareholder to stage a proxy fight and
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that the shareholders will lose the opportunity to chose in a proxy contest
all seats on the board that should be up for election. He says such
injuries are irreparable. As for any hardship that would be imposed on
the defendants in the event the meeting is improvidently enjoined, Mr.
Dolgoff suggests that no other business is to be conducted at the meeting
other than the election of directors and the ratification of auditors.
Moreover, although the costs of printing and disseminating proxy
materials have already been expended, he says the defendants brought
such costs upon themselves when they decided to take those actions after
he initiated this litigation.
2.

The defendants' position

The defendants first argue that the plaintiffs do not have a
reasonable probability of success on the merits of their claims. As to the
manipulation claim, the defendants state that Projectavision's By-Laws
grant the board sole discretion in determining the date and location of the
annual meeting. They have done so in full compliance with the Delaware
law. Thus, they point out that the scheduled date for the meeting and the
notice given were lawful and in compliance both with the corporate law
and with Projectavision's By-Laws. Moreover, the defendants argue that
they have not employed their discretion in an inequitable fashion.
As to the classification of Fields and Holleran, the defendants
contend that both are Class 1 directors. The defendants admit that their
proffered classification results in an imbalanced board (4 Class I
directors, 1 Class 2 director, and 2 Class 3 directors), but suggest that the
imbalance is the result of historical accident. According to the
defendants, when Holleran was elected by the board in November of
1993 he could have been placed in any one of the three classes consistent
with Projectavision's Certificate of Incorporation because the six member
board at the time was evenly divided into three classes. Contrary to the
plaintiff's suggestion, the Class 3 seventh seat that briefly existed in 1990
was not "reactivated" because the board, at the time Drucker moved into
Sonnenfeldt's seat, specifically reduced its size to six members. The fact
that a Class 3 seventh seat once existed does not necessitate that a future
addition of a seventh seat be put in Class 3. Therefore, because the
board resolution electing Holleran stipulated that he was only to serve
until the next annual meeting and because Holleran was then put up for
election at the next annual meeting with the other Class 1 directors (in
November 1994), the defendants argue that he was implicitly if not
explicitly placed in Class 1.
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With respect to Fields, the defendants claim that he joined the
board prior to Ladd's departure and therefore could not have taken
Ladd's Class 2 seat. Because Fields' seat was placed up for election at
the November 1994 shareholders' meeting with Class I directors Fife,
Hickok, and Holleran, defendants contend that, mistakenly or not, Fields
became a Class 1 director.
In addition to questioning the merits of Mr. Dolgoff's claims, the
defendants assert that he has not made a showing of irreparable harm.
More specifically, defendants surmise that because Mr. Dolgoff has
conceded that the three directors' seats scheduled for election are properly
designated as such, any finding that the election of other directors is
necessary can be accomplished without a preliminary injunction by
holding a special election at that time. The defendants also note that
Projectavision has spent considerable time and money related to its proxy
solicitation and that the plaintiffs have failed to demonstrate that their
harm absent an injunction greatly outweighs the harm to Projectavision
if an injunction issues.
Finally, defendants argue that the doctrines of acquiescence and
laches bar the plaintiffs' claims. The defendants say that Mr. Dolgoff, as
a director of Projectavision, participated in the election of each and every
director and never complained about any election or the seat classification
problem. In addition to his acquiescence, the defendants posit that Mr.
Dolgoff's delay of at least fourteen months since the last stockholder
meeting in complaining about the election process and seat classifications
should also bar his claim for equitable relief.
MI. Application of the Legal Standard
1.

There appears to be no reasonableprobability that defendants
will be determined to have behaved inequitably within the
meaning of Schnell and Blasius.

[2]
Although the plaintiffs concede that the defendants had the legal
authority, under Projectavision's By-Laws, to set the date for the 1996
annual meeting in February, the plaintiffs argue that, under the
circumstances, doing so constituted the same type of inequitable
interference with the shareholder franchise that Delaware courts protected
against in cases such as Schnell v. Chris-CraftIndus.,Inc., Del.Supr., 285
A.2d 437 (1971) and Blasius Indus., Inc. v. Atlas Corp., Del.Ch., 564
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A.2d 651 (1988). Indeed, those cases and others9 establish that legal
action can be the subject of equitable remedies if taken for the primary
purpose of interfering with the effective exercise of the shareholder
franchise. This type of scrutiny provides post hoc equitable protection of
the integrity of the voting process through which the board itself gains its
authority. But such equitable power obviously must be invoked sparingly
and only when circumstances make relatively clear that inequitable
behavior or manipulation is present. See Alabama By-Products Corp. v.
Neal, Del.Supr., 588 A.2d 255 n.1 (1991); Staar Surgical Co. v.
Waggoner, Del.Supr., 588 A.2d 1130 n.2 (1991).
Here it appears that the Projectavision board was motivated to see
[3]
Dolgoff's term expire and have him not reelected to the board, as soon
as permissible. In the particular circumstances this was certainly a
permissible objective because, regardless of what originally led to the
animosity that had developed between Dolgoff and the other board
members, Dolgoff was now involved in litigation against the company
over his termination and certain intellectual property rights. Although the
plaintiffs' complaint and argument refer to this as Dolgoff's "removal,"
the refusal of the board to renominate him is not legally a "removal" and
does not implicate the provisions of law dealing with the removal of
directors from a staggered board. See, e.g., Campbell v. Loew's Inc.,
Del.Ch., 134 A.2d 852 (1957) (requiring notice and an opportunity to be
heard by the shareholders before a director can be removed for cause).
[4]
The Projectavision board fixed a time for the annual meeting
within the relevant provisions of the Delaware General Corporation Law
(namely Section 213) and Projectavision's Certificate and By-Laws.
More importantly, the board was not faced with a proxy contest or an
expected proxy contest when it did so. The board did not advance or
delay the meeting after it had already been called. Compare Schnell v.
Chris-CraftIndus., Inc., Del.Supr., 285 A.2d 437 (1971) (enjoining the
board from re-scheduling the date of the annual meeting to one month
earlier than the date set by the company's by-laws in order to thwart a
proxy contest) with Stahl v. Apple Bancorp., Inc. (Apple 1), Del.Ch., 579
A.2d 1115, 1123 (1990) (permitting incumbent management to postpone

9See, e.g., Giuricich v. Emitrol Corp., Del.Supr., 449 A.2d 232,239 (1982) (finding that
the right to vote was frustrated by the willful perpetuation of a shareholder-deadlock);
Aprahamianv. HBO & Co., Del.Ch., 531 A.2d 1204 (1987) (enjoining the incumbent directors'
last minute attempt to postpone an annual meeting for fear of losing the election); Lerman v.
DiagnosticData,Inc., Del.Ch., 421 A.2d 906 (1980) (enjoining the incumbent board, after the
plaintiff gave notice of its intent to wage a proxy contest, from changing its by-laws and
scheduling the annual meeting in such a way that the plaintiff could not comply with the notice
provisions concerning nominations to the board).
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the annual meeting where no meeting date had yet been set and no
proxies even solicited). Thus, while the board had strategic aims in
calling a meeting for February, those were not inappropriate or
inequitable, in my opinion. The board did not seek to thwart the exercise
of the shareholder franchise but sought, in a context where there was no
reason to believe a proxy contest was at hand, to conclude Dolgoff's
service on the board. The fact that the scheduling of the meeting may
have caught Mr. Dolgoff by surprise, arguably handicapping his ability
mount a counter-proxy campaign, is simply not grounds for enjoining an
otherwise properly and legally noticed shareholders' meeting. See
Lenahan v. Nat'l Computer Analysts Corp., Del.Ch., 310 A.2d 661
(1973) (declining to enjoin a stockholders' meeting despite plaintiff's
argument that he did not have sufficient time to solicit stockholders'
proxies where notice of meeting was in full compliance with by-laws and
plaintiff "belatedly decided on a proxy contest after being dropped from
management's slate of directors" shortly before the annual meeting).
2.

Defendants' potentially mistaken view that Fields is a Class I
director is insufficient grounds to enjoin the meeting in the
circumstances.

With respect to the plaintiffs' contention that Fields and Holleran
should have been placed up for election, it appears as a preliminary
matter that the board is probably incorrect in its view that Dr. Fields is
a Class 1 director. He is probably a Class 2 director and therefore a
holdover director (since 1995). I reach this probable conclusion because
Holleran, elected to the board in 1993 only to serve until 1994 (when
Class 1 directors were up for election), was at least implicitly placed in
Class 1. Therefore, whether Fields was an eighth seat expansion or
whether he took Ladd's vacancy, he could not have been placed in Class
1 consistent with Projectavision's Certificate. The fact that Fields was
put before the Projectavision shareholders with the Class 1 directors in
November of 1994 (ostensibly for a three year term) does not justify an
imbalanced board in contravention of Projectavision's Certificate. In any
event, the question of Fields' classification has not been fully litigated
and remains open.
Although I find the plaintiff has shown a reasonable probability
of success on the merits of his assertion respecting Fields, he must still
show that irreparable injury will result and that the balance of equities
favors granting the injunctive relief he requests. On these issues, not
only do I have reservations that the injury the Projectavision shareholders
might suffer is truly irreparable, but more fundamentally I am
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unconvinced they will suffer any injury by permitting the meeting to go
ahead as noticed. Delaying the meeting will not only occasion expense
but will require a continuation of a situation that a majority of the board
has determined is not helpful: the continuation of a split, acrimonious
board.
Because a special election could be held to vote on Fields' seat
if he is ultimately found to belong in Class 2, the only injury here would
be the missed opportunity to elect a majority of directors at one time (on
February 29). I seriously question whether this is injury in the setting
and if so whether it is irreparable when viewed in the context of
Projectavision's staggered board. It ordinarily requires two years for an
opponent to possibly secure a majority of the seats on a staggered board.
Admittedly, in this case, the February 29. meeting represents the
equivalent of two years worth of elections of directorships. But
Projectavision's shareholders could have no reasonable expectation that
they would have the opportunity to vote on a majority of the seats on the
board at one meeting (or to put it differently, that the conservative
protections of the staggered board structure would not be available). In
all events, if Fields is found to be a Class 2 director, a special election
can be ordered and the shareholders will still have an opportunity,
considering the February 29 meeting and any special meeting ordered, to
select a majority of the directors on Projectavision's board over the
course of the year.
Equally importantly, I note that there is no evidence in the record
even suggesting that the Projectavision board's classification of Fields
was done with any sort of dubious intention or motivation (such as
extending the time before he should properly be subject to election by the
stockholders). Rather, it appears to have been a good faith mistaken legal
conception of his classification. In fact, thinking that Fields could be put
in Class 1, when he was added to the Projectavision board in the fall of
1994, the defendant directors actually subjected Fields to a vote of the
stockholders sooner than if he had been placed in another class.'"
Under these circumstances, and even though Fields may now be
a holdover director, the extraordinary equitable remedy of enjoining a
stockholders' meeting is not appropriate. See Columbia PicturesIndus.,
Inc. v. Kerkorian, Del.Ch., C. A. 6394, Marvel, C. (Dec. 16, 1980),
Mem. Op. at I ("[A] court should be extremely reluctant to enjoin the
convening of a meeting of stockholders and will do so only on rare

"°Putting him up for election in November of 1994 also meant that a majority of the
board was up for election at that meeting.
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occasions such as on a showing of fraud..."). As the court reasoned in
ColumbiaPictures:
[T]he issuance of a preliminary injunction now would
undoubtedly come to the attention of the stockholders.
No matter how clearly it was indicated that the issuance
was in no way adjudication on the merits, it would be
inevitable that at least a substantial number of
stockholders would reach the conclusion that such a
holding was tantamount to a determination of
wrongdoing by the management.
Id.
For all of the foregoing reasons I decline to grant the plaintiffs
the injunctive relief they request. The motion is denied.

KAHN v. DAIRY MART CONVENIENCE STORES, INC.
No. 12,489
Court of Chancery of the State of Delaware,New Castle
March 29, 1996
Following a management group's failed attempt at a leveraged
buyout merger, the minority shareholders brought suit alleging that the
corporation's $2 million reimbursement of the management group's
expenses constituted a breach of the directors' fiduciary duty of loyalty
and a breach of contract. The defendants filed a motion for summary
judgment.
The court of chancery, per Vice-Chancellor Jacobs, denied
summary judgment on the duty of loyalty claim, holding that triable fact
issues existed as to (1) whether the burden shifted to the plaintiffs to
prove the unfairness of the transaction, where there was evidence that the
special committee failed to negotiate at arm's length, and (2) whether the
defendants dealt fairly with the minority, where there were concerns with
the initiation and timing of the proposal, the method of negotiation, and
the structure of the transaction. The court granted summary judgment as
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to the breach of contract claim, holding that (1) the contract did not
expressly state that an irrevocable financing commitment had been
obtained, and (2) since the plaintiffs' represented at oral argument their
intent to rely on the fiduciary duty claim, which inferred the agreement
was a detriment, the plaintiffs could not also claim a breach of implied
good faith which inferred the agreement was a benefit.
1.

Judgment

0=*

181(1)

Summary judgment will be granted if the moving party can
demonstrate that there is no genuine issue as to any material fact and that
they are entitled to judgment as a matter of law. DEL. CH. CT. R. 56.
2.

Judgment

m=.

181(2)

In a motion for summary judgment, the moving party has the
burden to satisfy the court that no genuine issue of material fact exists,
and all doubts will be resolved against the movant.
3.

Judgment

m

181(2)

A motion for summary judgment will be denied if there is any
reasonable hypothesis by which the opposing party may recover, or if
there is a dispute as to a material fact or any inferences to be drawn
therefrom.
4.

Corporations
Contracts

Ohm
0

582
95(1)

A leveraged buyout agreement that stated that the acquiring
company had received a financing commitment letter and that the
financing proceeds, if obtained, would be sufficient to effect a merger did
not constitute an express representation that an irrevocable financing
commitment had been obtained, and therefore defeated a breach of
contract claim based upon the failure to obtain financing.
5.

Judgment

t

181(19), 181(31)

Summary judgment will be granted against the plaintiffs' breach
of express contract claim based upon the allegation that the acquiring
company in a leveraged buyout had made a contractual representation that
it had obtained an irrevocable financing commitment, but which was
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squarely at odds with the contract language which stated that the
acquiring company had received a financing commitment letter and that
the financing proceeds, if obtained, would be sufficient to effect a
merger.
6.

Corporations

Cmm

310(1), 501, 513(3), 582

Minority shareholders who claimed that the directors both
breached their fiduciary duty by entering an unfair merger agreement and
breached their implied good faith contractual duty by depriving the
shareholders of the opportunity to benefit from the agreement must decide
whether the agreement was a benefit or a detriment and cannot advance
diametrically opposed theories.
7.

Pleading

(F

20

A plaintiff will not be heard to advance theories resting upon
diametrically opposite premises.
8.

Judgment

C=

181(31)

Summary judgment will be granted against the plaintiffs' claim
that the defendants breached an implied good faith contractual duty by
wrongfully depriving the minority shareholders of the benefit of a merger,
where the plaintiffs' also claim the defendants breached their fiduciary
duty by unfairly entering the merger agreement and the plaintiff's counsel
represented at oral argument the diametrically opposed fiduciary duty
claim was the one upon which the plaintiffs truly intended to rely.
9.

Judgment

Cn

181(31)

To determine whether the shareholder's breach of fiduciary duty
claim is amenable to summary judgment, the court must address the
applicable review standard and burden of proof, and determine whether
the leveraged buyout agreement in question involved triable issues of fact.
10.

Corporations

C=

584

A leveraged buyout that contemplates a corporation's merger into
an entity controlled by its majority shareholders is reviewed under the
entire fairness standard.
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320(11), 584

Although under the classic entire fairness review the directors
bear the burden of proof when they stand on both sides of the transaction
and dictated its terms, where the transaction was negotiated at arm's
length by a properly functioning committee of independent directors
representing the interest of the minority, the burden shifts to the plaintiff
to prove that the transaction was unfair.
12.

Corporations

t =

320(11), 584

Whether the burden of proving entire fairness has shifted requires
case by case analysis, with particular consideration being given to
evidence of whether the special committee was truly independent, fully
informed, and had the freedom to negotiate at arm's length.
13.

Corporations

!=

320(1), 584

Unless the controlling shareholder can demonstrate that it has
replicated a process as though each of the contending parties had in fact
exerted its bargaining power at arm's length, the burden of proving entire
fairness will not shift to the minority shareholder plaintiffs.
14.

Judgment

C-=

181(3), 181(31)

For the court to hold as a matter of law, that a special committee
functioned properly and independently where the committee was
effectively precluded from pursuing alternative proposals and the
committee failed to negotiate a higher price, knowing the stock may have
been worth more, some adequate explanation of why the committee did
not negotiate further is required.
15.

Corporations
Judgment

C-=
C=,

320(1), 584
181(31)

Where the controlling shareholder told the special committee that
he would veto any merger proposal other than his own, which effectively
precluded the committee from pursuing alternatives normally available to
an independent, disinterested board, and where the committee knew the
stock was worth more than offered by the controlling shareholder, but
failed to negotiate a higher price, it cannot be concluded as a matter of
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law that the committee functioned independently nor that the burden of
proof should shift from the director defendants to the plaintiffs.
16.

Corporations

310(1)

e

Entire fairness has two aspects: fair dealing and fair price.
17.

Corporations

310(1), 316(.5), 501, 584

t=

Although an entire fairness analysis requires careful consideration
of how the board or special committee discharged all of its fiduciary
duties with regard to fair dealing and fair price, the determination of
whether a transaction is fair is a unitary, not a bifurcated, judgment.
18.

314(.5)

Corporations

Factors to be considered under the rubric of fair dealing include
the initiation and timing of the leveraged buyout proposal, the method of
negotiating the transaction, and the structure of the transaction.
19.

Corporations
Judgment

r=w
r=*

314(.5), 316(.5), 316(1), 584
181(31)

A special committee's act of approving a merger agreement
provision for reimbursement of the management group-acquiror's
expenses in a failed leveraged buyout attempt raises triable fact issues of
whether the committee dealt fairly with the minority shareholders, where
the initiation and timing of the proposal enabled the management group
to take advantage of a generally depressed market, the committee was not
permitted the full range of negotiating authority accorded a truly
independent board, and the committee acquiesced to payment of the
management group-acquiror's fees even though the transaction had been
abandoned.
20.

Corporations

t

310(1), 314(.5), 316(.5), 584

A management group's initiation and timing of a proposed
merger that enabled the management group to take advantage of a
generally depressed stock market, is not, standing alone, determinativ,
but is evidence that the fiduciaries did not deal fairly with the minority
shareholders.
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310(1), 314(.5), 320(1 1)

Ann's-length negotiation between independent bargaining parties
is a well-recognized touchstone of fair dealing, and conversely, its
absence is evidence of unfair dealing.
22.

Corporations

C

310(1), 584

Where a special committee cbmmitted the corporation to pay
expenses incurred by the acquiror when the acquiror abandoned the
leveraged buyout transaction, the burden is on the defendants to explain
how that decision was fair to the corporation and its minority
shareholders.
23.

Judgment
Corporations

C
Z

181(31)
316(.5), 584

In analyzing a summary judgment motion under the entire
fairness standard, if the record raises triable fact issues as to fair dealing
in an attempted leveraged buyout merger, the court need not address the
fair price component.
Irving Morris, Esquire, of Morris and Morris, Wilmington, Delaware; and
Sidney B. Silverman, Esquire, of Silverman, Hanes & Harnes, New
York, New York, of counsel, for plaintiffs.
R. Franklin Balotti, Esquire, and Daniel A. Dreisbach, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Jeffrey A.
Fillman, Esquire, of Schatz & Schatz, Ribicoff & Kotkin, Hartford,
Connecticut, of counsel, for defendants.
JACOBS,

Vice-Chancellor

Pending is the defendants' motion for summary judgment in this
stockholders' derivative action brought on behalf of Dairy Mart
Convenience Stores, G.P., Inc. ("Dairy Mart") against Dairy Mart's
directors. The suit arises out of a failured effort by Dairy Mart's CEO
and controlling stockholders, Charles Nirenberg ("Nirenberg"), and Dairy
Mart's senior management group, to effectuate a leveraged buyout merger
of Dairy Mart ("LBO"). That transaction would have resulted in Dairy
Mart's public stockholders being cashed out at $15 per share. Although
the LBO fell through, the directors authorized Dairy Mart to reimburse
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approximately $2 million of the management group's expenses incurred
by that group's acquisition vehicle, DMCS Holdings, Inc. ("Holdings").
The original complaint claimed that the payment constituted corporate
waste.
After discovery the defendants moved for summary judgment.
Oral argument took place on October 10, 1995. Because the bids and
oral presentations advance depositions not in conformity with the
pleadings, the Court directed the plaintiffs to file an amended complaint,
and directed both parties to file supplemental briefs. The amended
complaint was filed on November 2, 1995, and the supplemental briefing
was completed on December 4, 1995. The amended complaint dropped
one defendant, added others,1 abandoned the waste claim, and alleged
instead that the $2 million payment constituted a breach of the directors'
fiduciary duties of loyalty and a breach of contract.
This is the Court's Opinion on the defendants' motion for
summary judgment.
I.
A.

THE FACTS

The Parties

Except where noted, the pertinent facts are undisputed. Dairy
Mart is a Delaware corporation, founded by Nirenberg in 1958, that is
engaged primarily in the convenience retail store business. After
Nirenberg sold the company to an outside concern, he reacquired control
in 1973. Thereafter, Nirenberg explored other acquisition proposals,
including one made by Getty Petroleum Company in 1988, which
Nirenberg rejected.
Nirenberg was President and Chief Executive Officer of Dairy
Mart until 1989, when he retired as President but continued as CEO. At
all relevant times, Nirenberg was Dairy Mart's majority shareholder who
controlled the composition of Dairy Mart's board by virtue of his and his
family's ownership of 64.8% of its Class B shares. During 1989,
defendants Frank Colaccino, Mitchell J. Kupperman, Lawrence D.
Handler, and Steven J.Montgomery (collectively, the "management
'The amended complaint added stockholder Donald Justice as a plaintiff, dropped
defendant Gregory Landry (who was not a Dairy Mart director at the time of the acts
complained of), and added defendants Steven Montgomery and Lawence Handler, both
allegedly directors at the time of the challenged transaction. The defendants have informed the
Court that service of process has not been effected on Messrs. Montgomery and Handler. If

that is correct, this Court has no personal jurisdiction over Messrs. Montgomery and Handler,
and this Opinion cannot constitute an adjudication as to them.
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group,") were member of management who also served as directors. The
only non-management directors of Dairy Mart were defendants Frank W.
Barrett ("Barrett") and Theodore W. Leed ("Leed").
Both Mr. Barrett and Mr. Leed became directors of Dairy Mart
when it went public in 1983. Mr. Barrett had helped Nirenberg obtain
financing to reacquire Dairy Mart in 1973, Mr. Leed was a business
professor at the University of Massachusetts. Leed was introduced to
Nirenberg by one of his students. He thereafter became a paid consultant
to Dairy Mart pursuant to a written agreement that was in effect at the
time of the challenged transaction.
B.

The LBO Transaction

In October, 1988, Nirenberg, seeking to take advantage of the
market's undervaluation of Dairy Mart stock, began discussions with
Salomon Brothers, Inc. ("Salomon") concerning a management-led LBO.
Salomon worked with Nirenberg and other senior management through
mid-April, 19.89 to formulate a proposal. During that period the
management group formed Holdings as the contemplated LBO acquisition
vehicle. On January 20, 1989, Salomon submitted to Nirenberg a.formal
LBO proposal in which Holdings would acquire Dairy Mart in a merger
for approximately $15 per share cash, with senior management and
Salomon participating as equity investors.
Salomon contracted with Nirenberg to pay for its work on the
proposed LBO. In April 1989, Nirenberg signed engagement letter
agreements with Salomon, that obligated Nirenberg personally (not the
company) to pay Salomon's fees and expenses (including Salomon's
attorneys fees), which included $500,000 upon execution of an acquisition
agreement, a post-LBO financial advisory fee, and Salomon's expenses.
Salomon did undertake, however, to negotiate with the independent
committee (that was to be appointed by the full board) to obtain the
company's agreement to reimburse the fees paid to Salomon by
Nirenberg and the management group.
C.

Board Approval of the LBO

Because all but two of Dairy Mart's directors were financially
interested in the proposed LBO, the board decided to form an
independent committee to consider the proposal. Accordingly, Messrs.
Barrett and Leed were appointed as the special committee to review the
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proposed LBO.2 In deciding whom to engage as financial and legal
advisors, the committee took the advice of a former board member,
Stanford Goldman, a partner of a Hartford, Connecticut law firm that had
been chosen to represent Holdings in the proposed LBO. (Mr. Goldman
had resigned his directorship to avoid a conflict of interest, after his law
firm became Holdings' counsel).
Specifically, Mr. Goldman
recommended Elizabeth Eveillard ("Eveillard"), a managing director of
the investment banking firm of PaineWebber. He also recommended
certain law firms, including the firm of Sonnenschein, Nath & Rosenthal
(the "Sonnenschein firm").
Eveillard, it appears, had had prior dealings with Nirenberg and
the Dairy Mart management group. While at Shearson Lehman Brothers,
she acted on behalf of Sara Lee in a sale of a subsidiary to Dairy Mart.
Eveillard made a presentation on behalf of PaineWebber to Nirenberg
about a possible LBO, and PaineWebber had analyzed financial data for
Nirenberg during his negotiations with Getty. Apparently unaware of
those prior dealings, the committee retained Eveillard and PaineWebber
without having conducted an interview or additional investigation. The
committee also retained the Sonnenschein firm and, in particular, Michael
Bamberger, Esquire, a partner in that firm.
On April 20, 1989, Dairy Mart announced that its management
had proposed an LBO at approximately $15 per share. On May 12,
1989, Holdings submitted an offer to the special committee to buy out the
Dairy Mart minority interest at $14.50 per share - a price the committee
knew was artificially low, as they had been told that the price would be
$15. That amount ($15) represented the maximum the management
group could pay based upon their financing committee (formalized on
May 19) for $80 million. Of that amount only $62.9 million could be
used to acquire Dairy Mart, the balance being reserved as working
capital. Seep. 11, infra.
Although Mr. Bamberger had advised the special committee of
its duty to seek the best result for the shareholders, the committee never
negotiated for a price higher than $15. Moreover, the committee was
effectively prohibited by Nirenberg from entertaining any higher offers
even though higher offers were submitted. On May 16, 1989, John
Catsimatidis, the owner of United Refining Company and United
Acquisition Company, submitted an acquisition offer of $15.50 per share.
He later increased that offer to $16 per share on May 25, 1989.

"Messrs. Barrett and Leed were not informed of the proposed LBO until shortly before
April 17, 1989. Under Solomon's timetable the board had approximately two weeks to
consider the proposal that the management group had worked on for over three months.
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After receiving each of these offers, Nirenberg took the position
that he, as Dairy Mart's controlling shareholder, would not permit any
transaction but his own to be entertained. The special committee
accordingly did not consider Catsidimatis' offers. The only proposal that
the special committee could and did consider was that of the management
group (Holdings). The committee ultimately approved the $15 LBO
proposal on May 24. On May 25, the full board approved the LBO and
formally announced the proposed merger.
The special committee's approval rested essentially upon
PaineWebber's opinion that that price was fair to the public stockholders
from a financial point of view. PaineWebber employed various forms of
financial analysis and developed a "range of fairness." It then advised the
committee that $15 per share was at the lower end of that range.
However, PaineWebber was able to so conclude only because it had
rejected, and then downwardly revised, management's earnings
projections.
Initially, PaineWebber analyzed those management
projections and advised the committee that if the projections were
reasonable, then the $15 LBO price would not fall within the range of
fairness.
Mr. Barrett then suggested that the projections were
"aggressive," and based on that suggestion Paine Webber increased the
discount rate in its discounted cash flow analysis. The result was to
lower the fair value "range" and to bring the $15 price within the low end
of that range.3
As part of the special committee's approval of the $15 LBO
proposal, the committee approved a formal LBO agreement which
provided (inter alia) that Dairy Mart would assume liability (i) to pay a
reduced $250,000 fee to Salomon Brothers for its services leading up to
the LBO acquisition agreement, and (ii) to reimburse up to $2.25 million
in expenses incurred by Holdings if the LBO failed for any reason other
than a breach of representation or warranty by the acquiror.
PaineWebber did not know of, or review, the provision requiring the
company to pay the acquiror's expenses that had originally been a
personal obligation of Nirenberg and, later, of Holdings. Consequently,
PaineWebber's fairness opinion did not encompass that reimbursement
provision.

3PaineWebberjustified the higher discount rate on the basis that Dairy Mart's ongoing
integration of its Conna and Lawson acquisitions created business risk. However, the plaintiffs
point out that risk assessment was inconsistent with PaineWebber's more upbeat evaluation of
that risk in its LBO presentation to Nirenberg one year earlier in 1988. At that time
PaineWebber opined that Dairy Mart had not realized the full potential value from those
acquisitions.
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The LBO Falls Through, Yet Dairy
Mart Pays The Acquiror's Expenses

On July 24, 1989, Dairy Mart's lender withdrew from its
commitment to finance the LBO, because Dairy Mart failed to meet its
earnings projections for the period February to July, 1989, and thereby
failed to satisfy a material financing condition. The shortfall appears to
have been a result, at last in part, of the management group devoting its
attention to the LBO, rather than to normal company operations.4
Management sought alternate financing, but was unsuccessful. On
October 20, 1989, Nirenberg informed the company that the acquiror
would not proceed with the LBO merger. That same day, Dairy Mart
announced the cancellation of the LBO.
On December 1, 1989, in its third quarter press release, Dairy
Mart publicly disclosed that it had incurred a $2.5 million charge for the
payment of the acquiror's fees and expenses in the failed LBO. That
$2.5 million payment is what the plaintiff seeks to recover on the
company's behalf in this action.
II.

THE PARTIES' CONTENTIONS AND
THE GOVERNING LEGAL STANDARD

[1-3] The defendants contend that they are entitled to summary
judgment dismissing the plaintiff's claims. That relief will be granted if
the defendants can demonstrate that there is no genuine issue as to any
material fact and that they are entitled to judgment as a matter of law.
Court of Chancery Rule 56; Empire of America Relocation Services, Inc.
v. Commercial Credit Co. Del. Supr., 551 A.2d 433, 435 (1988). The
moving party has the burden to satisfy the Court that no genuine issue of
material fat exists, and all doubts will be resolved against the movant.
Brown v. Ocean Drilling & Exploration Co. Del. Supr., 403 A.2d 1114,
1115 (1979). The motion will be denied if there is any reasonable
hypothesis by which the opposing party may recover, or if there is a
dispute as to a material fact or any inferences to be drawn therefrom.
Bershad v. Curtiss-Wright Corp.. Del. Supr., 535 A.2d 840, 844 (1987)

'The management letter in the company's annual report for 1989 stated that:
Our biggest single effort this past year was on behalfof the LBO....To achieve
the $15 per share LBO price..., management spent considerable time and effort
to do what it felt prudent to consummate the LBO. Certain operating plans
were temporarily deferred, contributing to the weak results of the second
quarter.
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(quoting Vanaman v. Milford Memorial Hospital, Inc.. Del. Supr., 272
A.2d 718, 720 (1970)).
In this case the record supports a reasonable hypothesis under
which plaintiffs might recover. In that connection, there are disputes both
as to material fact and as to inferences that could be drawn from the facts
that are undisputed.
On this supplemental record, the plaintiffs advance two principal
claims for relief. The first, predicated on a theory of breach of fiduciary
duty, runs as follows: Because the LBO merger agreement was between
the corporation and its controlling stockholder, it must be reviewed under
the entire fairness standard. Since the special committee did not function
truly independently to vigorously represent the interest of the Dairy Mart
minority, the burden of establishing entire fairness rests on the
defendants. The defendants cannot meet that burden, because the record
contains evidence that the LBO merger agreement was unfair both as to
process and price. Therefore, the reimbursement provision of that
agreement, and the committee's approval of the company reimbursing the
management group's expenses in connection with the failed LBO
transaction, were legally invalid.'
The plaintiffs' second claim, which is contractual in nature, has
two parts. The plaintiffs first claim that Holdings breached an express
representation in the LBO agreement that it had obtained the financing
required to close the LBO transaction. That breach, they argue,
precluded Holdings from receiving any reimbursement of its expenses.
(Amended Complaint, 15). Second, the plaintiffs contend that because
the defendants themselves wrongfully caused the failure of the LBO
transaction, they breached their implied covenant of good faith to avoid
actions that would cause the company's business or financial condition
to suffer an adverse material change. Therefore, plaintiffs conclude the
defendants should not be reimbursed for their fees and expenses.
(Amended Complaint, 16).
I conclude, for the reasons next discussed, that summary
judgment must be granted as to the plaintiffs' second (contract) claim and
denied as to their first (fiduciary duty) claim.
5

The defendants point out that the facts underlying this claim are identical to those
underlying the waste claim asserted in the original complaint. They contend that because the
plaintiffs have abandoned their waste claim, they are precluded from asserting that same claim
relabeled as one for breach of fiduciary duty. I disagree. A single set of facts may support
several alternative theories of recovery. The plaintiffs abandoned only one of those theories
(waste), not all of them. Moreover, at the October 10, 1995 oral argument, the Court
specifically directed the plaintiffs to file an amended complaint that would conform to the
fiduciary duty claim upon which the plaintiffs were relying.
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THE CONTRACT CLAIMS

Because the contract claims are easily disposed of, they are
addressed first. The express contract claim rests upon Holdings'
representation in the LBO agreement that it
has received letters (i) from The First National Bank of
Boston...setting forth its commitment to provide, subject
to the terms and conditions set forth therein, up to
$80,000,000 in bank financing including $14,500,000 of
a working capital and letter of credit facility....The
aggregate proceeds of the Financing, if obtained, will be
sufficient to effect the Merger, to effect all contemplated
refinancing of existing indebtedness of the Company and
to pay related contemplated fees and expenses.
(LBO Agreement, Exh. 20 to Pltf. 2/16/95 Appendix).
The plaintiffs interpret that language as representing that Holdings
had obtained irrevocable commitments to provide financing that would
remain in effect until the closing. Plaintiffs then argue that those
representations, as thus construed, amounted to a contractual condition
that, if not satisfied, would constitute a breach.
[4-5] The difficulty with the argument is that it is squarely at odds with
the contract language itself. The representation Holdings made as that it
"has received" the financing commitment letter, and that the financing
proceeds, "if obtained," will be sufficient to effect the merger. Nowhere
does the contract language speak to any point in time other than the date
the LBO agreement was signed. That undermines the entire premise of
the plaintiffs' express contractual claim and, consequently, defeats it.
The plaintiffs' alternative claim (breach of the implied duty to
perform the contract in good faith) is defective for a different reason,
namely, that it is fundamentally inconsistent with their breach of fiduciary
duty theory. The underlying premise of the fiduciary duty claim is that
the LBO agreement, including its reimbursement provision, was unfair to
the Dairy Mart minority, and that the directors acted wrongfully by
entering into that agreement and implementing its reimbursement
provisions. In contrast, the premise underlying the implied good faith
contractual duty claim is that the LBO agreement was beneficial to the
minority, and that the directors wrongfully deprived the minority of the
opportunity to enjoy that benefit by preventing Dairy Mart from fulfilling
the financing contingency.
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[6-8] The plaintiffs must decide whether the LBO agreement was a
benefit or a detriment. They cannot in the same breath claim both.
Because plaintiffs' counsel represented at oral argument that the fiduciary
duty (entire fairness) claim is the one upon which the plaintiffs truly
intend to rely (Oct. 10, 1995 Tr. at 30), they will not be heard also to
advance a theory resting upon a diametrically opposite premise.
Accordingly, summary judgment will be granted dismissing the
plaintiffs' contract claims.
IV.

THE FIDUCIARY DUTY CLAIM

To determine whether the plaintiffs' fiduciary duty claim is
[9]
amenable to summary judgment, two issues must be addressed: (1) the
applicable review standard and burden of proof, and (2) whether the
fairness of the LBO agreement (including the reimbursement provision)
involves triable issues of fact.
A.

Applicable Review Standard
and Burden of Proof

Because the LBO contemplated a merger of Dairy Mart
[10-11]
into an entity controlled by its majority stockholder, the substantive
standard governing judicial review of its legality is entire fairness. Kahn
v. Lynch Communications Systems, Del. Supr., 638 A.2d 1110 (1994);
Kahn v. Tremont Corporation Del. Ch., C.A. No. 12339, Allen C., Mem.
Op. at 18-19 (Mar. 21, 1996, revised, Mar. 27, 1996). The only question
is who bears the burden of proof. Under classic entire fairness review the
directors would bear the burden, because they stood on both sides of the
transaction and dictated its terms. Weinberger v. UOP, Inc.. Del. Supr.,
457 A.2d 701 (1983). However, where the transaction is negotiated at
arms length by a properly functioning committee of independent directors
representing the interests of the minority, the burden shifts to the plaintiff
to prove that the transaction was unfair. Kahn v. Lynch Communications
Systems, supra Kahn v. Tremont Cororation Mem. Op. at 18.
The defendants contend that the special committee functioned
properly in this instance, and that therefore the burden must shift to the
plaintiff. I am unable to agree with that argument, at least as a matter of
law, because it rests upon disputed material facts and inferences.
All but two members of Dairy Mart's several director board had
a conflicting financial self interest. Only two directors - Messrs. Barrett
and Leed - were arguably eligible to serve as the special committee to
review the proposed LBO on behalf of the Dairy Mart minority.
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However, one of those two directors, Mr. Leed, was at the time a paid
consultant for the company. It must be inferred, at least on this record,
that the arrangement was beneficial to Mr. Leed and that he had an
interest in its continuation. However, continuation of those benefits
would depend upon the ongoing good will of Mr. Nirenberg and the
management group, who would control Dairy Mart regardless of the
outcome of the special committee's deliberations. It may be that the
value of the consulting arrangement was so de minimis that it could not
have influenced Professor Leed's ability to consider the LBO proposal
impartially. But that conclusion cannot be drawn as a matter of law on
this record. There is at the very least a material fact question regarding
Mr. Leed's ability to act independently, since it may be inferred that he
was beholden to Nirenberg and senior management for the continuation
of his consulting arrangement. See Rales v. Blasband, Del. Supr., 634
A.2d 927, 937 (1993). That question can be resolved only after a trial.
The only director free of ongoing financial ties to the company
or its conflicted management was Mr. Barrett. Thus, for present purposes
it must be posited that the only procedural protection effectively afforded
the minority was a special negotiating committee consisting of one
independent director. While that fact, standing alone, is not fatal to the
defendants' position, it does call for careful judicial scrutiny. As then
Vice Chancellor (now Justice) Hartnett has observed, "[i]f a single
member committee is to be used, the member should, like Caesar's wife,
be above reproach." Lewis v. Fugua, Del. Ch., 502 A.2d 962, 967
(1985). By extension, the process employed by that person must also be
above reproach for the director defendants to receive the procedural
benefits of using an independent committee. See Kahn v. Tremont
Corporation. Mem. Op. at 19-20.
But whether the committee is viewed as having had one or two
members free from conflicts is not pivotal on this motion. In either case
the record raises significant questions concerning the integrity of the
process the committee employed in approving the LBO transaction and
whether the special committee functioned as a truly independent
committee would have. Those questions give rise to inferences creating
issues of material fact that, in turn, preclude a ruling, as a matter of law
that the burden of proof has shifted to the plaintiffs.
[12-13]
Whether the burden of proving entire fairness has shifted
requires case by case analysis. Particular consideration must be given to
evidence of "whether the special committee was truly independent, fully
informed, and had the freedom to negotiate at arm's length." Kahn v.
Lynch Communication Systems, 639 A.2d at 1121. Unless the
controlling shareholder can demonstrate that it has "replicated a process

1158

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 21

'as though each of the contending parties had in fact exerted its
bargaining power at ann's length,' the burden of proving entire fairness
will not shift." Id.(quoting Weinberger v. UOP, Inc., 457 A.2d at 70910 n.7).
[14-15]
Here there is evidence the special committee either lacked
the freedom to negotiate at ann's length or, if it had that freedom, chose
not to exercise it. It is undisputed that Nirenberg told the committee that
he would veto any proposal 6ther than his own, including Mr.
Catsimatidis' offers of up to $1 per share above the LBO price. That
effectively precluded the committee from pursuing many of the
alternatives normally available to an independent, disinterested board.
That circumstance alone has been found sufficient to deprive a special
committee's decision of any burden shifting effect. Freedman v.
Restaurant Associates, Inc.. Del. Ch., C.A. No. 9219, Allen, C., Mem.
Op. at 17 (Sept. 21, 1990). Knowing that Dairy Mart may have been
worth at least $1 per share more than the LBO price, the committee could
have attempted to negotiate a comparable or higher price from the
Nirenberg group. But, it did not, and the reasons why are unclear, For
this Court to hold as a matter of law that the special committee
functioned properly and independently, some adequate explanation of
why the committee did not negotiate further is required. Since no such
explanation appears on this record, a trial is necessary.
For this reason6 , the Court cannot conclude as a matter of law
that the burden of proof has shifted from the director defendants to the
plaintiffs.
B.

Entire Fairness Analysis

The defendants also contend that this Court must find as a matter
of law that the payment of the defendants' fees was entirely fair, because
there is no evidence from which it can be inferred that payment of those

'Another critical factor in assessing the reliability and independence of the process
employed by a special committee, is the committee's financial and legal advisors and how they
were selected. Here, as in Kahn v. Tremont Corporation. Mem. Op. at 19, "the selection of
professional advisors for the committee doesn't give comfort; it raises questions", because "the
suggestion by [the attorney for the controlling stockholder of Dairy Mart] of appropriate
advisors for the special committee is a less than perfect method of assuring energetic adversity
in the process." Id, at 20. Here Mr. Goldman, whose firm has been selected as counsel for
the majority shareholder-acquiror, suggested Ms. Eveillard and PaineWebber as financial
advisors. The committee retained PaineWebber without interviewing Eveillard, PaineWebber,
or any other investment banking firm.
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fees (or the LBO agreement that was its predicate) was unfair. I cannot
agree.
[16-17]
Entire fairness has two aspects: fair dealing and fair
price. Weinberger v. UOP, Inc.. 457 A.2d at 711. An entire fairness
analysis requires the Court to consider carefully how the board (or, in this
case, the committee) discharged all of its fiduciary duties with regard to
each aspect of these two components. In the end, however, a
determination of whether a transaction is fair is a unitary, not a
bifurcated, judgment. Cinerama, Inc. v. Technicolor, Inc., Del. Supr.,
663 A.2d 1156, 1172, 1179 (1995); Kahn v. Tremont Corporation. Mem.
Op. at21.
1.

Fair Dealing Analysis

[18-19]
The factors to be considered under the rubric of fair
dealing are well established in our case law, and need not be repeated
here. See, e
Cinerama, Inc. v. Technicolor, Inc.. 663 A.2d at 11721176. Some of those factors (e.g., disclosure to shareholders and
shareholder approval) are not present here because the LBO transaction
never took place. However, at least three significant factors are
implicated, and all three raise triable fact issues concerning whether the
defendants dealt fairly with the minority.
[20]
The first factor is the initiation and timing of the LBO proposal.
Here the transaction, unlike the arms length merger in Cinerama. Inc.,
was proposed by a management group that had the power to force the
initiation of the deal, and was timed to enable the management group to
take advantage of a generally depressed stock market. While that factor,
standing alone, is not determinative, it is evidence that the Dairy Mart
fiduciaries did not deal fairly with the minority.
[21]
The second factor is how the transaction was negotiated. The
undisputed facts establish that the committee was not permitted the full
range of negotiating authority accorded a truly independent board.
Nirenberg's threat to veto any competing transaction disabled the
Committee from considering any proposal except the management LBO.
However, the committee did not negotiate with management for a higher
price, even though it knew that (i) $15 per share was (in the view of its
own financial advisor) at the low end of the fairness range, and that (ii)
one other bidder (Catsimatidis) was willing to pay at least $1 per share
more. Arms length negotiation between independent bargaining parties
is a "well-recognized touchstone of fair dealing." Cinerama, Inc.. 663
A.2d at 1173. Conversely, its absence is evidence of unfair dealing. See
Rabkin v. Philip A. Hunt Chemical Corp.. Del.Supr., 498 A.2d 1099,
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1106 (1985) (noting the "quick surrender by the Special Committee of
[the subsidiary's] Directors" and the "apparent absence of any meaningful
negotiations as to price.").
[22]
The third factor is the structure of the transactions which, for
present purposes, means the committee's acquiescence in the corporation
paying the management group-acquiror's $2.5 million fees even though
the transaction had been abandoned. A plausible argument can be made
that a truly independent committee would not have committed the
corporation to pay expenses incurred by the acquiror, at least where as
here the acquiror itself abandoned the transaction. That the committee
agreed to such a payment imposes upon the directors the burden to
explain how that decision was fair to the corporation and its minority
stockholders. The defendants liken the expense reimbursement to a
"breakup fee" often agreed to in contested acquisition agreement cases.
The flaw in that argument is that the rationale for a break up fee - to
induce an independent party to make a bid - is not involved here. The
Nirenberg group initiated the LBO proposal. No fee reimbursement
provision was needed to induce them to do that. Because the record does
not permit a conclusion that the agreement to reimburse fees was fair as
a matter of law, a trial is necessary for this reason as well.
2.

Fair Price Analysis

[23]
Because the record raises triable fact issues as to fair dealing, the
analysis could end at this point. For completeness, however, the Court
will address the fair price component as well.
Much of what has already been said is also relevant to the
analysis of fair price. Besides the evidence that LBO price might not
have been vigorously negotiated, there is evidence that raises triable fact
issues as to whether the $15 per share LBO price approved by the
Committee was fair. For example:
(a)
The LBO price was $1 per share below the price offered
by Catsimatidis, which the Committee was precluded from entertaining.
(b)
The $15 price represented what the management group
was able to finance, as distinguished from being the product of a
disinterested valuation analysis. This also diminishes confidence that the
$15 price was fair. See, Pinson v. Campbell-Taggart, Inc., Del. Ch.,
C.A. No. 7499, Jacobs, V.C., Mem. Op. at 41-43, (Feb. 28, 1989,
Revised, Apr. 21, Aug. 11, and Nov. 8, 1989).
(c)
The committee's own financial advisors (Ms. Eveillard
and her firm, PaineWebber) informed the committee that based upon
management's earnings projections, the $15 price fell outside the range
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of fairness. Rather than attempt to negotiate a higher price within the
range developed by PaineWebber, the committee permitted PaineWebber
to adjust the projections (and, hence, the fairness range) downward. That
was done in response to Mr. Barrett's suggestion that the projections were
"aggressive." The defendants portray that decision as one of pure
valuation judgment, and so it may have been. But, the record also
permits the inference, arising from Ms. Eveillard's prior involvements
with the Dairy Mart management group, of a possible motivation for her
firm to secure future professional business from the Nirenberg
management group, which would remain in control of Dairy Mart
whether or not the LBO went forward. That inference may ultimately
prove incorrect, but given the present procedural posture and state of the
record, it cannot be disregarded at this stage.
V. CONCLUSION
For the foregoing reasons, the defendants' motion for summary
judgment is denied as to all claims alleged in the amended complaint
except for the contract claims, as to which summary judgment is granted.
Counsel shall submit a form of order implementing the above rulings.

KAHN v. TREMONT CORP.
No. 12,339
Court of Chancery of the State of Delaware New Castle
March 21, 1996
Revised March 27, 1996
Plaintiff stockholder brought derivative action on behalf of
Tremont Corporation against Valhi, Inc. for breach of fiduciary duties.
Plaintiff alleges a transaction in which Tremont purchased a block of 7.8
million shares of NL Industries, Inc. common stock from defendant,
Valhi, Inc. was unfair to Tremont.
The court of chancery, per Chancellor Allen, entered judgment
for defendant, Valhi, Inc. Chancellor Allen concluded that while
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defendants are not entitled to the protection of the business judgment rule,
the use of the special committee of disinterested directors was sufficient
to shift the burden on the fairness issue to Mr. Kahn. He also decided
that the transaction did not constitute overreaching of the corporation by
its controlling shareholder.
1.

Corporations

m

584

A fair price is a price that is within a range that reasonable men
and women with access to relevant information might accept.
2.

Corporations

0

190, 584

The law recognizes both that some utility can be achieved
through the procedural device of a special committee of independent
directors and that such committees offer incomplete protection to public
shareholders in parent-sub transactions.
3.

Corporations

-

307, 331, 394.8

It is recognized that courts are institutionally poor agencies to
determine whether any particular self-dealing transaction does represent
an advantageous and attractive transaction from the subsidiary's
perspective.
4.

Corporations

C=

190, 584

Since the parent has, in effect, its own veto over the subsidiary
pursuing alternative transactions, the only real source of bargaining
leverage is the ability and willingness of the committee to say no to a
transaction that is not both a fair transaction in terms of alternatives that
would be available to the subsidiary if there were no controlling party
and the best transaction that the parent will offer.
5.

Corporations

"

584

Delaware courts have tended to scrutinize the integrity of the
special committee process before according it respect.
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Cm

1163

584

The position that, if the evidence of the integrity of the special
committee was substantial enough, that process should result in the
invocation of business judgment type judicial review, can no longer be
advanced in this jurisdiction. The supreme court stated that a wellfunctioning committee of disinterested directors will have the effect of
simply shifting the burden of proof from the defendant to the plaintiff,
but will not affect the substantive legal standard, which remains fairness.
7.

Corporations

C=

584

Against some reservations, weighing the evidence of a process
that appears in all respects informed, active, and loyal to the interests of
Tremont, the active work by the special committee of disinterested
directors does entitle the defendants to the burden shifting effect
contemplated by Lynch v. Vickers.
8.

Corporations

:=

316, 584

In Delaware, where because of the repeated adjudication of
fiduciary duty cases the courts have very often been required to assess
fairness, it has repeatedly been stated with authority that fairness entails
two aspects, price and process, but that the judgment whether a
transaction is fair is finally a unitary not a bifurcated judgment.
9.

Corporations

C=

316, 584

Where no price data from dependable markets is available, there
will generally be no single price that all persons could agree constitutes
a fair price.
10.

Corporations

C:=

307, 316, 584

Where a price can be ascertained because there is a market and
there exists no reason to conclude that the market is impaired, then,
except for circumstances on which the stock in question carries corporate
control with it, that price should typically be regarded as fair for fiduciary
analysis purposes.
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584

A number of characteristics of a market for stock may cast a
shadow over the resulting prices that the market produces: if the market
is thin and irregular, if the market is manipulated in some way, and if the
market is not really pricing the same commodity as that which is the
subject of the valuation inquiry.
12.

Corporations

m

584

Where minority shares are valued by the active market, generally
the market price of that stock presents a fair measure of the value of the
stock at the time the contract to purchase and sell was agreed upon.
13.

Corporations

-

- 584

Specific circumstances of transactions might warrant a deviation
from some average price discount.
14.

Corporations

C=-

316, 584

Fairness of the $11.75 per share price is supported by Continental
Partners' analysis and that Continental Partners was well informed,
diligent, competent, and proceeded in good faith in producing its study
and reaching its opinion.
15.

Corporations

=

377, 405

Lack of any close direct comparable company does not mean that
no meaningful information about the intrinsic value of the NL shares can
be gained by comparing its stock price and earnings to those of other
companies that, while not identical, are similar to NL in one or more
pertinent respects.
16.

Corporations

=

405

Although the implied prices of the NL stock were substantially
lower when looking solely at the preceding twelve-month figures,
Continental Partners' focus on the three-year and five-year averages was
reasonable.
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17.

Corporations

C

1165

584

In the aggregate, and not withstanding the limited utility of the
replacement cost and block trade valuation methods, Continental Partners'
replacement cost analysis is credible evidence of the $11.75 purchase
price.
18.

Corporations

C!

310(1), 519(1), 584

Plaintiff failed to show by a preponderance of the evidence that
the price of the NL stock was not fair to Tremont. The price was within
a range that a reasonable, fully informed buyer might accept.
19.

Corporations

C

584

That Simmons-controlled Valhi timed and initiated the transaction
is not particularly important here. Although Valhi benefited from the
timing, that fact was fully disclosed and explained to the special
committee which had adequate time to consider the transaction.
Furthermore, that Valhi initiated does not dictate a finding of unfairness
when the shareholders are not harmed by the timing.
20.

Corporations

t

584

A more important element of the process when the transaction is
a simple asset purchase, as it reflects on the fairness of it, are the
negotiations that took place. Authentic negotiation is an important
indicator of fair treatment and inevitably has bearing on the ultimate
determination of fair price.
21.

Corporations

307, 584

Generally in order to make a special committee structure work it
is necessary that a controlling shareholder disclose fully all the material
facts and circumstances surrounding the transaction.
22.

Corporations

C

307, 310(1), 310(2)

There are some categories of information that while possibly
material to the decision must be regarded as privileged from disclosure
in order for a negotiation to occur at all. For example, a negotiating

