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party does not have to disclose what is the top price it would or could
pay.
23.

=

Corporations

307, 310(1)

There is a category of information that is material but that a
fiduciary has no duty to disclose; such information would be material to
the negotiation, but would not constitute facts "surrounding the
transaction."
24.

=

Corporations

307, 310(1), 316

The fiduciary must fully and fairly disclose all of the material
terms of the proposed transaction, except that information that relates
only to its consideration of the price at which it will buy or sell and how
it would finance a purchase or invest the proceeds of a sale.
25.

Corporations

C=

307, 310(1), 310(2)

The fiduciary must disclose all material facts relating to the use
or value of the assets in question to the beneficiary itself. Such facts
would include alternative uses for assets or "hidden value."
26.

Corporations

C=

310(1)

The fiduciary must disclose all material facts which it knows
relating to the market value of the subject matter of the proposed
transaction, for example, forthcoming changes in legal regulation or
technological changes that would effect the value of the asset in question
either to the subsidiary or to others.
27.

Corporations

O

307, 310(1)

An omitted fact is material if there is a substantial likelihood that
the disclosure of the omitted fact would have been viewed by the
reasonable investor as having significantly altered the "total mix" of
information made available.
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307, 310(2)

Solomon's statement concerning the discount that could be
required to sell the shares in private placements was arguably material but
was not subject to a duty to disclose.
29.

Corporations

0

307, 310(2), 584

Even if material to the negotiation, this is not the sort of
information that is required to be disclosed in an arm's-length
negotiation, and if the device of independent board committees is to have
any role in modem corporate governance such information cannot be
required to be disclosed in this setting.
30.

Corporations

02=

307, 310(2), 584

To require the disclosure of such information in this context
would be to take a large step toward abandonment of the special
committee structure as a useful technique to try to deal with the potentials
and the risks of self-dealing transactions.
31.

Corporations

C!=

317, 584

The special committee exercised true negotiation and had the
ability to accept or reject the deal entirely. The use of an independent
committee is strong evidence of fair dealing, and although Stein's
independence is not without suspicion, there is no evidence of actual
coercion on the part of Simmons or those in allegiance to him, therefore
the process was fair to the Tremont stockholders.
32.

Corporations

(m

333, 377, 410, 457

The purchase of the NL shares was not so unsuitable an
investment as to bear a badge of fraud or to raise deep suspicion about
the bonafides of the directors who approved it.
33.

Corporations

C2=

316, 584

Having found that the evidence establishes the entire fairness of
the transaction to the Tremont shareholders, plaintiff's request for
equitable rescission of the stock purchase transaction and rescissory
damages is denied.
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Joseph A. Rosenthal, Esquire, and Norman M. Monhait, Esquire, of
Rosenthal, Monhait, Gross & Goddess, P.A., Wilmington, Delaware; and
Silverman, Harnes & Hames, New York, New York, of counsel, for
plaintiff.
Jesse A. Finkelstein, Esquire, and Daniel S. Dreisbach, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Timothy R.
McCormick, Esquire, and Jacob Marshall, Esquire, of Thompson &
Knight, Dallas, Texas, of counsel, for defendants Tremont Corporation,
Richard J. Boushka, Thomas P. Stafford, and Avy H. Stein.
Henry N. Herndon, Jr., Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware; and Donald E. Scott, Esquire, and Lester C.
Houtz, Esquire, of Bartlit Beck Herman Palenchar & Scott, Denver,
Colorado, of counsel, for defendants Valhi, Inc., Susan E. Alderton, J.
Landis Martin, Glenn R. Simmons, Harold C. Simmons, and Michael A.
Snetzer.
ALLEN,

Chancellor

This decision follows the six day trial of this stockholder's
derivative suit. Plaintiff, Alan Kahn, was, at all relevant times, a
stockholder of Tremont Corp., a Delaware corporation, on whose behalf
the suit has been brought. In this suit Mr. Kahn challenges as unfair to
Tremont a December 3, 1991 transaction in which that corporation
purchased a block of 7.8 million shares of common stock of NL
Industries, Inc. (representing 15% of NL's outstanding shares) from
defendant Valhi, Inc. The price paid was $11.75 per share, or $91.65
million in cash.7 This price represented approximately a 7% discount
from the prevailing market price for the publicly traded shares of NL at
the time the purchase was appr6ved.
The transaction was all in the family, so to speak. At the time
of the NL stock purchase, Valhi, the seller, owned 44.4% of Tremont's,
the buyer's, outstanding shares and owned 62.5% of NL's outstanding
stock, as well. It is alleged in the complaint in this litigation that
defendant Harold Simmons effectively controlled all three of these related
companies through his control of Contran Corporation.
Displayed graphically these relationships look like this:

7In addition Tremont paid the seller the sum of$800,000 which represented the seller's
pro rated portion of NL's fourth-quarter dividend on the shares sold.
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Tremont Corporation

Harold Simmons is chairman of the boards of both Valhi and NL
and a board member of Tremont. J. Landis Martin serves as president
and'CEO of NL and Tremont. Other Tremont board members also hold
corporate offices and board positions with Valhi and/or NL. Thus, in
order to consider the propriety of the stock purchase transaction
Tremont's board of directors deployed a special committee of three of its
allegedly independent directors.
The core allegation is that Mr. Simmons caused Tremont to enter
into this transaction for reasons that benefitted Valhi but did not benefit
Tremont. It is claimed (1) that the price paid by Tremont was too high,
(2) that even if the price were deemed reasonable or fair, the investment
was inappropriate for Tremont from a business perspective and thus was
unfair and (3) that the process by which the transaction was
[start - revised page - March 27, 1996]

effectuated was itself not fair. It is claimed that it is the burden of Valhi
and Mr. Simmons, in this context, to demonstrate the entire fairness of
the transaction, which it is said they have failed to do at trial.
As a remedy for the alleged breaches, plaintiff seeks, on behalf
of Tremont, to rescind the stock purchase transaction or, in the
alternative, rescissory damages. In the event the court determined that
the price paid for the NL stock was fair, plaintiff claims Tremont would
nevertheless be entitled to nominal damages for a breach of loyalty.
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[1]
For the reasons that follow, I conclude that while defendants are
not entitled to the protection of the business judgment rule, the use of the
Special Committee of disinterested directors was sufficient to shift the
burden on the fairness issue to Mr. Kahn. The preponderance of the
evidence leads me to conclude that the transaction did not constitute an
overreaching of the corporation by its controlling shareholder. Although
reasonable minds might disagree to some extent about the final price,
corporation law does not impose upon officers, directors or controlling
shareholders the obligation in a conflict of interest transaction to pay a
price that no reasonable counter-party could decline. That standard
would too thoroughly chill a class of transactions that can be jointly
productive. Nor is it the burden of such a party to pay the highest price
that it is economic for him or her to pay. That too would effectively
preclude transactions that may be efficient. A fair price is a price that is
within a range that reasonable men and women with access to relevant
information might accept. For the reasons set forth below I conclude, in
this instance, that the price was fair and that in all
[end - revised page - March 27, 1996]
other respects the transaction was fair to Tremont. Thus judgment will
be rendered for defendants and against plaintiff.
I. Facts
Following are the facts as I find them based on a preponderance
of the admissible evidence in the record.
A.

Background
1.

The interrelationshipof the companies and their officers
and directors

Valhi is a Delaware corporation with its principal executive
offices in Dallas, Texas. Through its subsidiaries it is engaged in a
variety of businesses, including the production and sale of hardware,
forest products, and refined sugar, and the fast-food restaurant business.
Tremont is a Delaware corporation, which through its subsidiaries,
produces titanium sponge, ingot, and mill products. Its principal
executive offices are located in Denver, Colorido. NL is a New Jersey
corporation whose primary business is the manufacture and sale of white
pigment, titanium dioxide or "TiO2." NL conducts this business through
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its subsidiary, Kronos, which contributes 85% to 90% of the revenues of
NL. Kronos' operations are concentrated in Europe - where five of its
seven plants were located in 1991.
The defendants Susan E. Alderton, Richard J. Boushka, J. Landis
Martin, Glenn R. Simmons, Harold C. Simmons, Michael A. Snetzer,
Thomas P. Stafford, and Avy H. Stein, constitute the board of directors
of Tremont. In addition to Mr. Martin, who serves as president and CEO
of NL and Tremont, others of the defendants serve in multiple positions
in the relevant firms: (a) Defendant Susan E. Alderton is the vice
president and treasurer of Tremont and of NL; (b) Glenn R. Simmons is
the vice chairman of the board of Valhi, and the vice chairman of the
board and vice president of Contran; (c) Harold C. Simmons is the
chairman of the boards of Contran, Valhi, and NL, and the CEO of
Contran and Valhi; (d) Michael A. Snetzer is the president of Valhi and
of Contran, and a director of NL and Contran.
2.

NL 'srepurchaseactivitiesand Valhi's decision to divest
a block of NL stock

a.

The NL repurchase program

In early October 1990 NL stock was trading in a range between
10% and 11. The NL board thought this a bargain price and, on
October 2, 1990, it authorized a stock repurchase program in the open
market for up to five million shares. Over the first three months of the
program, through January 10, 1991, NL repurchased almost two million
of the 66 million outstanding shares, at a total cost of some $22 million
(average price of about $11 per share). No repurchases were made
during the four months following this period, but from May through the
end of July 1991, NL continued to be a buyer of its shares. It bought
733,700 shares on the market at a total cost of about $10 million or
approximately $13.50 a share.
b.

The Dutch auction

NL stock had been trading at or about 15 since June 1991. In
August 1991, with the market price of the stock about 16, NL's
management decided that it would be advantageous for the company to
buy additional NL shares beyond the five million shares already
authorized in the share repurchase program. On August 6, 1991, the NL
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board voted to approve a "Dutch auction" self-tender offer for 10 million
shares of NL.'
Under the Dutch auction mechanism, each shareholder of NL
could decide how many, if any, of its shares to tender and at which price
within a designated price range. After the expiration of the auction
period, NL would then determine the lowest per share price, in a preset
range of $14.50 -to $17.50, that would enable it to purchase 10 million
shares of stock. All of the shares tendered at or below the sale price
would be purchased at the sale price, subject to a proration. In the event
that more than 10 million shares were tendered at or below the sale price,
NL had the option to purchase an additional 1.3 million shares.
Valhi, which at that point owned approximately 68% of NL
outstanding common stock, tendered all of its shares at $16.00 in the
Dutch auction, recognizing that with proration it would sell at most
approximately 10 million shares. .As a result of the Dutch Auction a
price of $16.00 per share became the lowest price within the range at
which NL could buy and it became the tender offer price. On
September 12, 1991, 11,268,024 shares were accepted for purchase in the
auction and 10,928,750 of these shares were acquired from Valhi.9 This
decreased Valhi's ownership to approximately 62% of NL.
After the close of the Dutch auction, NL's stock price fell from
around $16 to between 13V and 14 during late September 1991.
c.

Valhi's desire to decrease its ownership of NL below the
50% level

After selling 10.9 million shares of NL in the Dutch auction,
Valhi was in a position to obtain two significant benefits if it could
further reduce its holdings of NL below 50%. First, it could reap tax
savings of approximately $11.8 million on its proceeds from the Dutch
auction and, second, it could deconsolidate NL from its financial
statements. Valhi therefore made a decision to explore the possibility of
I

'NL financed these repurchases with the proceeds (approximately $500 million) from
the sale of a large block of its Lockheed stock, which it had held for investment purposes.
9
As background for his complaint, Mr. Kahn argues that the Dutch auction was
structured so that Valhi would be assured that it dominated the auction and that the economic
reality and indeed the intention of the auction was to shift liquidity from NL to Valhi. He
notes that NL retained the right to withdraw the tender offer if NL's market price fell
substantially below $16.625 and that because the market price was above $16, tenders.at lower
prices would be unlikely because a stockholder could receive a higher price in the market.
There is no necessity to here attempt to adjudicate the validity of this interpretation of these
facts that form a backdrop for Kahn's complaint.
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selling a block of 7.8 million shares of its NL stock holdings, which
would constitute 15% of the outstanding stock of NL.
Michael Snetzer, the President of Valhi, initially contacted two
potential purchasers, RCM Capital and Keystone Inc., to see if either
might have an interest in acquiring such a block of NL stock. Neither
potential purchaser was interested. Snetzer also contacted Salomon
Brothers about selling the shares. Salomon Brothers advised Mr. Snetzer
that it might take a discount of 20% or more to sell the 7.8 million shares
ina
[start - revised page - March 27, 1996]
series of privately negotiated transactions. Snetzer did not employ
Salomon to sell the shares. In his view Valhi simply would not sell the
block of NL shares at that price. He decided to approach Tremont, which
had excess liquidity and was in need of productive investment options.
His thought was that because Valhi owned 44% of Tremont, any
appropriate discount from market might be more acceptable to the seller
and, from the other end of the transaction, a lower discount might be
acceptable to Tremont because Tremont's management had better
information about the NL business than any unrelated buyers that
Salomon was considering. Tremont would not be exposed to the same
risk assessment in making a purchase as strangers would and might
rationally therefore be willing to pay a price closer to market. Therefore,
on September 18, 1991, Valhi drafted a letter to Tremont proposing that
Tremont consider purchasing the block of 7.8 million shares of NL stock
from it.
B.

Proposing and Agreeing to the Purchase
1.

Tremont's receipt of Valhi's offer

On September 19, 1991, Valhi officially communicated an
invitation to Tremont to consider the purchase of 7.8 million NL shares.
Mr. Martin, as CEO of Tremont, then wrote to Richard Boushka, Thomas
Stafford, and Avy Stein, Tremont's three outside directors, asking them
to consider what Tremont's response should be. The three men were
thereafter designated by the Tremont board as a Special Committee for
the purpose of considering the proposal and recommending a course of
action with respect to it.
[end - revised page - March 27, 1996]
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Tremont's balance sheet with its excess cash

The directors were aware that since November of 1990 Tremont
had been holding approximately $100 million in capital for acquisition

purposes. 0 Tremont had also disclosed to its stockholders that the
company intended to attempt acquisitions in other areas and that such

acquisitions might include "participation in the acquisition activities
conducted by NL, Valhi and other companies that may be deemed to be
controlled by Harold C. Simmons" and "could involve.., the acquisition
by [Tremont] of securities or other assets from such related parties."
Because Tremont otherwise had sufficient cash for its operations and had
not yet found an acceptable investment for this cash, the money had been
invested temporarily in Treasury bills.
b.

Operation of the special committee

The Special Committee first selected financial and legal advisors.
The committee discussed several investment banking firms and the
advantages and disadvantages of a national, firm compared to a regional
firm before Mr. Stein suggested Continental partners, a subsidiary of

Continental Bank, with whom he was affiliated." The Special Committee
agreed to have Stein contact Continental Partners. Mr. Cohen of that

firm thereafter submitted a letter stating his qualifications and the Special
Committee, after assessing potential conflicts, retained Continental
Partners. (Tr. 1256-1261).2
The Special Committee chose the Dallas firm of Thompson &

Knight as its legal advisors and C. Neel Lemon of that firm as the

"0In October 1990, Tremont's corporate predecessor, Baroid Corp., divided itself into
two parts, each to be publicly traded. One company (New Baroid) would carry on the former
the
company's oilfield services business and the second company (Tremont) would retain all
other parts of the former company's business, focusing on titanium metals and bentonite
mining, and would engage in acquisition activities for diversification. As part of the spin-off,
the new company (New Baroid) contributed $100 million of capital (which it had borrowed)
to Tremont for acquisition opportunities.
"Continental Partners is a wholly-owned subsidiary of Continental Bank. At the time,
Mr. Stein was working for Continental Equity Capital Corporation and Continental Illinois
Venture Corporation. One of these was a subsidiary of Continental Bank, and the other was
a subsidiary of the holding company that owned Continental Bank.
'2 Harold Simmons' companies had had prior dealings with Continental Bank. Although
Continental Partners had never provided services to any company owned by Mr. Simmons,
Continental Bank had taken a relatively small ($20 million) participation in a $275 million
bank credit facility for Valhi in the late 1980s. And in 1990 to 1991, Continental Bank
received approximately $400,000 in fees from Simmons' companies.
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Special Committee's attorney. Thompson & Knight and specifically Mr.
Lemon were recommended by David Garten, General Counsel for
Tremont. Mr. Lemon had had two prior connections with Simmons
companies, both in 1990.
In mid-1990, Lemon represented the
underwriter for a proposed convertible debt offering by Valhi and in late1990 he was hired by a special committee of NL to represent them in
considering a proposed merger between NL and Valhi.
On October 8, 1991, Mr. Boushka and Mr. Stein, along with their
advisors, met with representatives of NL to receive a presentation on the
business, operating results, and prospects of NL, and on October 9, they
met with representatives of Valhi for a presentation of business purposes
of Valhi's proposal - namely, the tax benefits Valhi hoped to achieve
by deconsolidating its balance sheet from that of NL. Both of these
presentations were conducted in the morning and in each case an
afternoon meeting was held in order for the financial and legal advisors
to analyze the respective morning presentations.
General Stafford did not attend these meetings as he was in
Europe on other business. He was informed of what happened on the
following day, October 10.
Mr. Boushka attended the morning
presentations but did not attend the afternoon sessions with the advisors.
Thus, of the three directors of the Special Committee, only Stein was
present at the afternoon review sessions. In addition to discussing the
matter periodically over the telephone, the entire Special Committee met
two more times, on October 21 and October 30, to consider the Valhi
proposal before the final negotiations took place.
2.

The financial analysis

a.

NL's economic proiections

NL provided the Special Committee and its advisors with
financial information on October 8, including the company's economic
projections of the price of TiO2 for the next several years, projections of
the earnings of NL, and the assumptions underlying these projections.
These economic projections were the regularly prepared projections of
NL's management. With respect to the future price of TiO2, the
projections assumed that the existing slump would end in late 1992 and
higher prices and profits would return in the years 1993-1996.
The Special Committee directed Continental Partners to
independently assess the reasonableness of the projections. In doing so
Continental Partners obtained advice from an independent consultant
concerning future TiO2 prices, as requested by director Boushka.
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Although this consultant's final report was not received prior to the
Special Committee's vote on October 30, the consultant's telephone
conversations with Continental Partners were consistent with NL's
projections of TiO2 prices. Ultimately, Continental Partners concluded
that NL's projections were reliable and the best basis on which to
construct a discounted cash flow analysis. However, NL's predicted
increase in the market price for Tie2 in 1992 proved incorrect as the
market price for Tie2 continued to decline throughout 1992.
b.

Continental Partners' financial analysis

Continental Partners appears to have conducted a comprehensive
study of the "intrinsic value" of NL stock. In doing so it utilized five
different methodologies to determine value. These methods included a
comparable company analysis, a comparable transactions analysis, a
discounted cash flow analysis, an asset value/replacement cost analysis,
and finally, a market value analysis. These methodologies lead it to
conclude that the intrinsic value of NL shares was between $13 and $20
a share. Continental partners then relied on these analyses in concluding
that a $11.75 purchase price was fair. A summary of the bankers' study
is appended to this opinion as the Valuation Appendix.
c.

NL's stock price 1990-91

NL's publicly traded stock had been (and continued to be) rather
volatile. The following graph presents the closing stock price every ten
days during the period October 1, 1990 through January 3, 1992.
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Negotiation between the Special Committee and Valhi

Mr. Valhi's initial (October 9, 1991) proposal was a sale to
Tremont at $14.50 a share. The stock had closed at $13 the previous
day. By the October 21 meeting of the Special Committee, Continental
Partners had developed a preliminary indication of inherent value (albeit
a broad range of $12.50 to $23). On this date, Stein called Snetzer,
stating that some provisions to afford liquidity to the buyer of the
unregistered shares would be necessary. He also stated that a $14.50
price was too high. Snetzer replied that he might be able to get below
$14 into the high $13s. The stock closed at 131/s on that day.
After the Special Committee conferred, Mr. Snetzer and Mr. Stein
met in person to negotiate some of the non-price terms; Stein did not
make any price proposals but told Snetzer that he would be surprised if
Tremont would be willing to do a deal near the range that Snetzer was
then talking about - the low or mid $13s.
At its October 30 meeting the Special Committee determined it
would seek a transaction at 12/ or below. Continental Partners stated that
it would be willing to deliver a fairness opinion at 12-. Stein then met
with Snetzer and offered to do a deal at $11.25. They ended up at
$11.75.3 In addition Tremont was to receive the registration and co-sale
rights that Stein had sought as protection to the limited liquidity of the
investment. 4 The stock closed at 123 that day.
4.

Special Committee and Board's Decision to Make
Investment

After Messrs. Stein and Snetzer agreed on a price of $11.75, the
Special Committee met on October 30, 1991 and agreed to and did
recommend the transaction to the entire Tremont board. The Tremont
board as a whole then met to consider and approved the recommendation
of the Special Committee, with the three most-interested members of the

"Additionally, Valhi was to receive a portion of NL's fourth-quarter dividends
amounting to approximately $800,000 (the dividends were prorated based on the number of
days in the quarter that Valhi held the stock).
' 4Specifically, for a period often years, Tremont would have the right to three demand
registrations of the shares subject to the contract, providing that the block of shares to be
registered had a market value of at least $20 million or constituted at least 5% of the
outstanding shares of NL. Tremont would further have a right to three "piggyback"
registrations, which permitted it to participate in any NL decision to register NL shares, and
co-sale rights, which would allow it to participate on a pro rata basis in any significant
privately-negotiated sale of NL shares by Valhi.
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board (H. Simmons, G. Simmons, and Snetzer) abstaining and the other
two members (Martin and Alderton) voting along with the three Special
Committee members to provide a quorum.
5.

The History of the Investment 1991-95

NL's common stock continued to be a fairly volatile investment
vehicle. Generally the stock, which was easing throughout the period of
the negotiations, continued to do poorly over the next 42 months, as the
world prices for TiO2 remained low. More recently the price has
recovered somewhat. The graphic presentation from date of closing to
date of trial follows:
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II. Standard of Judicial Review
Plaintiffs claim that this transaction constitutes a conflicting
interest transaction in which the burden falls upon the defendants to
justify the transaction as fair in all respects to the corporation.
Weinbergerv. U.O.P., Inc., Del.Supr., 457 A.2d 701 (1983). Defendants
disagree. They do not contend as a factual matter that Mr. Simmons'
role and ownership interests are not such as would permit one to conclude
that he is in fact a controlling shareholder of both the buyer and the
seller. But defendants do assert that Mr. Simmons, or those he might
control, did not exercise power in this instance; instead, it is said that, the
committee of disinterested Tremont directors acted for the company and
that committee was fully independent and well advised. In these
circumstances the defendants claim that the process essentially duplicated
an arm's-length negotiation and the result of that negotiation is entitled
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to the judicial deference that is reflected in the business judgment
standard of review.
1.

The Effect of the Special Committee Here

[2-5] The law recognizes both that some utility can be achieved
through the procedural device of a special committee of independent
directors and that such committees offer incomplete protection to public
shareholders in parent-sub transactions. The utility that the device offers
derives from at least two factors: First, at least some of the time a
controlling shareholder may be in a position (due to informational
advantages) to produce
[start - revised page - March 27, 1996]
greater synergy gains than can be duplicated on markets. 5 Second, it is
recognized that courts are institutionally poor agencies to determine
whether any particular self-dealing transaction does represent an
advantageous and attractive transaction from the subsidiary's perspective.
Thus, the prospect of a bargaining process, if it can be given some
reality, offers the hope of some real advantage. But the creation of a
process that has sufficient similarity to an ann's-length process is
difficult. Since the parent has, in effect, its own veto over the subsidiary
pursuing alternative transactions, the only real source of bargaining
leverage is the ability and willingness of the committee to say no to a
transaction that is not both a fair transaction in terms of alternatives that
would be available to the subsidiary if there were no controlling party
andthe best transaction that the parent will offer. See In re FirstBoston
Shareholders Litig., Del.Ch., C.A. 10338, Allen, C. (Feb. 19, 1991).
Delaware courts have tended to scrutinize the integrity of the process
before according it respect. See Kahn v. Lynch CommunicationSystems,
Del.Supr., 638 A.2d 1110 (1994).
In addressing the preliminary question what standard of judicial
review is warranted in this director-conflict case, I note that this case
requires one to work in the context of a transaction between a parent and
its subsidiary. Thus, I put to one side the question, what effect would the

"Mhis is because capital markets are not perfectly efficient. A controlling shareholder
may have and evaluate information relevant to the deal that the market may not have or cannot
evaluate as efficiently. Thus in a simple example, a large investor who has followed the
company closely may be willing to extend fiurther capital at a lower transaction cost (e.g., less
investigation) than the market, which does not know the situation so closely.
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operation of a reliable committee of disinterested directors have on the
standard of judicial review when the conflict transaction under review is
one between a director (or an affiliate of a director) and the corporation."
Speaking then in the context of a controlling shareholder transaction,
which of course is the context in which the greatest risk of undetectable
bias may be present, I note that there are two problems with defendants
position that the operation of the Special Committee triggers the business
judgment form of judicial review in this instance.
[6]
First while as an original matter one could, indeed I did, express
the view, that if the evidence of the integrity of the special committee
was substantial enough, that process should result in the invocation of
business judgment type judicial review, 7 that position can no longer be
advanced in this jurisdiction. In Kahn v. Lynch CommunicationsSystems,
Del.Supr., 638 A.2d 1110 (1994) (also a controlling shareholder case) the
Supreme Court stated that a well functioning committee of disinterested
directors will have the effect of simply shifting the burden of proof from
the defendant to the plaintiff, but will not affect the substantive legal
standard, which remains fairness. Defendants seek to limit Lynch to cases
in which mergers give rise to the claim of unfairness, but offer no
plausible rationale for a distinction between mergers and other corporate
transactions and in principle I can perceive none. Thus, I conclude that
under Lynch the operation of such a committee can only shift to plaintiff
the burden of proving that the transaction was unfair.
[end - revised page - March 27, 1996]
Second, what therefore is in issue under Lynch when a special
committee has been employed is whether the defendants are entitled to
a burden shifting effect. Having evaluated the evidence relating to the
operation of the committee, I confess to having reservations concerning
the establishment of the committee and the selection of its advisors.
Those reservations arise from two considerations.
First I note the lead role adopted by Mr. Stein in the negotiations.
There is nothing inappropriate at all in this of course; it is not necessary

6

Also not implicated by this fact pattern is the different question, what effect will
shareholder ratification ofa self-dealing transaction be accorded. See In re Wheelabrator Tech.
Shareholders Lit., Del.Ch., 663 A.2d 1194 (1995); Cf. Williams v. Geier, Del.Supr., _ A.2d
__ (Jan. 23, 1996).
"See In re Trans WorldAirlines,Inc. ShareholderLitig., Del.Ch., C.A. 9844 (Oct. 21,
1988). See also John F. Johnston and Frederick H. Alexander, The Effect of Disinterested
Director Approval of Conflict Transactions 48 Business Lawyer 1393 (1993).
1
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that all members of a committee be involved personally in every step of
the committee's work. But in leaving the work quite largely in Mr.
Stein's hands, it was I assume appreciated that an individual who had a
long and personally beneficial relationship with Mr. Martin, the CEO of
both NL and Tremont, was placed in a key position.' 8
Second, I note that in transactions of this sort the advice of
professional advisors who usually have been through problems of this
very sort repeatedly, may be very influential with directors who are
anxious to do the right thing but who are often in terraincognito. In this
instance the selection of professional advisors for the committee doesn't
give comfort; it raises questions. Most notably Tremont's General
Counsel suggested the name of an appropriate legal counsel to the
committee, who was promptly retained. Obviously, when the risk that is

sought to be protected against is overreaching by the controlling
shareholder of Tremont, the suggestion by Tremont of appropriate
advisors for the special committee is a less than perfect method of
assuring energetic adversity in the process. See In re FortHowardCorp.
Shareholders Lit., Del.Ch., C.A. 9991, Allen, C. (Aug. 8, 1988).
Relatedly, the committee chose as its financial advisor an affiliate of a
bank that had earned significant fee income from Simmons related
companies over the prior years and that was affiliated with Mr. Stein,
through his employment in another affiliate of the bank. With respect to
neither of these professional advisors do I conclude that they broke or
bent the obligations they accepted in their professional undertakings. But
the nature of these professional undertakings is such as to often defy the
expost detection of lack of independence that may affect the integrity of
the process.
[7]
Against these reservations I weigh the evidence of a process that
appears in all respects informed, active, and loyal to the interests of
Tremont. Thus, I conclude that despite my foregoing reservation the
active work by the special committee of disinterested directors does
entitle the defendants to the burden shifting effect contemplated by Lynch
v. Vickers.

"'Mr. Stein's connections to Harold Simmons and his companies go back to when Mr.
Stein was an associate for the law firm of Kirland & Ellis in the early 1980s. During this time,
Stein worked on a couple of projects for NL and had a social relationship with Mr. Martin,
who headed the Denver office of Kirkland & Ellis during the year or so that Mr. Stein vorked
there. In 1988, after he left the firm Stein was hired by Mr. Martin to serve as a consultant
on two projects for NL. During this year of employment with NL, Stein was paid $10,000 a
month plus bonuses aggregating $325,000. In 1990, Mr. Martin called Stein about serving as
a director for Tremont and Stein was appointed to the Tremont board.
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M. Entire Fairness of Transaction
[8]
The concept of fairness is of course not a technical concept. No
litmus paper can be found or geiger-counter invented that will make
determinations of fairness objective. Yet we feel (that is the law is
premised on the assumption) that this quality "fairness" exists and that,
where fiduciaries or their affiliates are involved in conflict of interest
transactions, its absence can be detected by courts without thereby
In
creating an unacceptable risk of arbitrary or wrong judgments.'
Delaware, where because of the repeated adjudication of fiduciary duty
cases the courts have very often been required to assess fairness, it has
repeatedly been stated with authority that fairness entails two aspects,
price and process, but that the judgment whether a transaction is fair is
finally a unitary not a bifurcated judgment. See Kahn v. Lynch
CommunicationsSystems, Del.Supr., 638 A.2d 1110 (1994); Cede & Co.
v. Technicolor,Inc., Del.Supr., 636 A.2d 956 (1994); Nixon v. Blackwell,
Del.Supr., 616 A.2d 1366, 1376 (1993); Weinberger v. U.O.P., Inc.,
Del.Supr., 457 A.2d 701 (1983).
A.

The Fairness of the Price
L

The availabilityand significance of market information

[9-10] In undertaking an evaluation of the fairness of price one may
begin with the recognition that, where no price data from dependable
(i.e., "deep" or efficient) markets is available, there will generally be no
single price that all persons could agree constitutes a "fair" price. In such
circumstances, prices above a certain point may with a high degree of
confidence be characterized as "unfair" to a buyer by a person with
access to all relevant information; other prices below a different point
may be seen as clearly "fair" to a buyer by all persons with complete
information. But from a buyers
[start - revised page - March 27, 1996]

" here is of course a contrary position, which would find no objective referent for
"fairness" and would regard such abstractions as essentially empty vessels that, when used in
legal analysis invite only arbitrary application or political manipulation. This view has been
accepted by neither the common law nor the modem organs of state that generate statutory or
administrative law.
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perspective between the lowest "plainly unfair" price and the highest
"clearly fair" price, lies a range of prices, within which reasonable minds
with access to all available information might disagree. Such persons
might disagree because they have differing expectations of the future, and
differing degrees of risk adverseness and thus differing liquidity
preferences. In the real world, different persons will also have access to
different information and possess differing capacities to analyze the
information that they do have. Where an active market in the subject of
trade exists, such differences (on both sides of the transaction) will permit
trading and the emergence of a price that temporarily marks an
equilibrium. Where such a price can be ascertained because there is a
market and there exists no reason to conclude that the market is impaired,
then, except for circumstances on which the stock in question carries
corporate control with it, that price should typically be regarded as fair
for fiduciary analysis purposes.
[11]
A number of characteristics of a market for stock may cast a
shadow over the resulting prices that the market produces, however.
Without attempting to be exhaustive, I note first, that if the market is thin
and irregular it may not acceptably (for these purposes) price the
commodities traded. There is no evidence that the stock of NL was
traded in a thin or inefficient market. The testimony of Professor Beaver
was to the contrary.
Secondly, the market price of the stock may fail to reflect its
"fair" value because the market, while generally deep enough to yield
fairly efficient prices, nevertheless is manipulated in some way materially
affecting the equilibrium price. Plaintiff claims that this was the case
here in asserting that NL's stock repurchase plan affected the prices
[end - revised page - March 27, 1996]

at which NL stock was trading. Thus plaintiff contends that the market
price of NL's stock cannot be regarded as good evidence that the price
of the Tremont transaction was fair. Professor Beaver and Mr. Miller,
who were contending expert witnesses, reached differing conclusions with
respect to whether NL's stock buyback program affected the market price
of NL shares. For the reasons described in part Im(B)(3), I conclude that
NL's purchases did not materially affect the price of its stock.
[12]
Thirdly, it may be that despite superficial identify the market is
not really pricing the same commodity as that which is the subject of the
valuation inquiry. For example, sometimes the price of a minority share
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subject to large control block, will essentially trade only on its dividend.2"
The resulting market price may not reflect asset values that do not
produce cash flows and are unlikely to be available to public
shareholders. 2' Thus the market price of minority stock, even where the
market is deep, may not fairly price the shares for purposes of a cash out
merger or other "forced" sale, since for that purpose the shares, even if
not entitled to participate in the majority shareholders "control
premium,""' must carry at a minimum the pro rata value of the entire
firm as a going enterprise.' But no such distinction between a market
price for NL shares traded and "fair price"' of the NL shares purchased is
possible here because this transaction was not one in which the fiduciary
was a seller and could not appropriate some part ofpro rata value of the
firm (the appraisal test) in the transaction. Rather what Valhi sold minority shares in NL - is generally what was valued by the active
market. Thus generally the market price of that stock presents a fair
measure of the value of the stock at the time the contract to purchase and
sell was agreed upon.
Th; market in NL stock was a market in a different commodity
than that which the parties traded, in two respects both relating to
liquidity: First it was a block of 15% not a 100 share lot. Second, the
traded stock was registered with the SEC and therefore could be publicly
traded immediately. The block of stock that Tremont bought was
unregistered and thus could not be entirely liquidated immediately,
although as mentioned above it did possess, as a result of the
negotiations, certain rights in that respect. Thus since liquidity always
carries some value, the block of stock bought by Tremont would have
"That is the market may deeply discount or ignore possible future cash flows not
reflected in established dividend patterns because the controlling shareholder may have other
ways of getting increased corporate cash flows out of the enterprise. While fiduciary duties
are designed to protect against that eventuality, that protection is expensive to invoke, slow and
quite imperfect. Thus it is not at all irrational for markets to discount deeply potential nondividend cash flows in some situations where a controlling shareholder exists. The extent of
such discount would no doubt be determined in part by the perceived "character" of the
controlling shareholder.
"See Neal v. Alabama By-Products Corp., Del.Ch., C.A. 8282, Chandler, V.C.
(Aug. 1, 1990), 1990 WL 109243. The minority stock in that case traded over-the-counter for
years at average bid prices between $47 and $75 before the parent corporation executed a cash
out merger at $75.60. The court determined the appraisal price to be $180.67. The market was
valuing the stock based upon the historic dividend stream, but the capital value of the
company's coal reserves was huge. Presumably, the market did not adequately value the stock
because the market assumed that it was unlikely that the controlling shareholder would allow
full pro rata value distribution by one way or another.
"See Mendel v. Carroll,Del.Ch., 651 A.2d 297 (1994).
"That is the valuation standard under the appraisal statute, 8 Del.C. §262.
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been worth per share something less than the comparable shares trading
on the market both because they were in a 15% block and because they
had limited registration rights.
2.

The liquidity discount

Tremont paid less than the market price of the NL stock but, in
plaintiff's view, not enough less. If measured on the date the agreement
was reached, the discount was approximately 7%. If measured against an
average price of NL stock over the preceding 30, 60 or 90 days the
discount varies to up to 20%. But as the graph on page 13 indicates, the
market was generally falling.
Plaintiff's position, supported by his expert witness, is that an
appropriate liquidity discount in this instance would have been no less
than 20% from the current market price of NL stock. Mr. Kahn's expert,
Mr. Miller, testified that in his opinion, a discount of between 20% and
30% from market was appropriate for this block of NL shares because of
the size of the block and its lack of registration. (Tr. 212-215). He also
testified that he would apply a discount of 25%.
To be sure, Mr. Kahn's evidence shows that price discounts for
[13]
15% blocks of unregistered shares in the range of 20% to 30% are not
uncommon. This evidence is nonetheless based upon customary, average,
or typical discounts; it does not reflect an evaluation of the specific
circumstances of the transaction that might warrant a deviation from some
average price discount. For example, Mr. Miller testified that "the
discount customarily employed is on the order of 20 to 30 percent, and
I had no reason to go lower or higher, I guess. I chose a mid-range. I
chose 25 percent." (Tr. 212). Moreover, in its report to Valhi, Salomon
Brothers indicated that "[i]t was the general consensus view of the various
groups that it could take a 20% or greater discount to NL's current
market price for Valhi to sell this amount of unregistered stock... [but]
[s]ince we have had no discussions with possible investors, it is difficult
to be more definitive." (PX2).
While Mr. Kahn relies upon typical price discounts, the evidence
indicates that price discounts vary greatly. The academic literature that
Mr. Kahn introduced into evidence concludes, in its study of discounts on
restricted stock, that there is considerable variability in price discounts for
unregistered stock, and although the average price discount was 33.75%,
the specific discounts negotiated ranged from a price discount of 84% to

1186

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 21

a premium of 12.7%. (PX53). 24 Professor Beaver also testified that there
is a "wide range of discounts that are observed, including negative
discounts or premiums." (Tr. 1423).
According to the evidence, the academic studies conclude that
looking at all of the variables that have some observed correlation with
the magnitude of a price discount, those variables only explain a small
portion of the variances. Professor Beaver testified that only one-third or
less of the variation in price discounts can be explained in much of the
research, (Tr. 1424), and the academic article introduced by Mr. Kahn
explains that "there is substantial unexplained variability" in price
discounts. (PX53 at 63). Thus generalizations are difficult.
Being unexplainable to a large extent, the price discount in a
given transaction is mostly the result of negotiation in those particular
circumstances. A most notable feature of this negotiation was that the'
buyer and the subject of the sale were both under the control of the seller.
This special factor would tend to produce a lower discount for the
following reason: a part of the discounted market price for minority
shares arises from the fact that the controlling shareholder will have an
incentive to find ways other than pro rata dividends to take cash out of
the business. (Fiduciary duties are a costly and very imperfect
constraint). The fact that the controlling shareholder of NL also owns
44% of Tremont substantially reduces its incentive to find ways to take
disproportionate share of cash flows. Certainly it doesn't eliminate
occasions for self-dealing, but the ownership structure offers a degree of
protection that other sellers would not offer. Thus the discount demanded
by a buyer who is under common control with the seller would naturally
be smaller than the discount demanded by others.
3.

Other evidence of the fairness of the price: - The
ContinentalPartnersstudy

[14]
Turning from the market in NL shares to other techniques for
estimating "fair value," I conclude that the fairness of the $11.75 per
share price is supported by Continental Partners' analysis and that
Continental Partners was well informed, diligent, competent, and
proceeded in good faith in producing its study and reaching its opinion.
As explained previously, Continental Partners performed five standard
methods of valuation analysis, each of which in Continental Partner's
view, supported the conclusion that the intrinsic value of the NL shares
2'4The article is William L. Silber, Discounts on Restricted Stock: The Impact of
Illiquidity on Stock Prices,Financial Analysts Journal, July-Aug. 1991, at 60.
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was greater than $11.75 per share. In the aggregate the study discloses
an intrinsic value of the NL shares at the time of the transaction between
$13 and $20. For a summary of Continental Partners' study, see
Valuation Appendix. Mr. Kahn energetically attacks the methods
employed by Continental Partners.
a.

Comparable company analysis'

Mr. Kahn asserts that the comparable compnay analysis was
inappropriate and flawed. He suggests that the analysis should not have
been used because there was no directly comparable company to NL a company whose output is essentially limited to one commodity
chemical. Moreover, he argues that in performing their analysis,
Continental Partners should have focused on figures for the latest twelve
months rather than three-year and five-year averages because the twelve
month figures more closely reflected NL's prospects.
[15]
Continental Partners understood and explained that "there is no
other publicly traded 'pure play' TiO2 producer in the world." It
considered that fact. It is obviously the case that a lack of any close
direct comparable does not mean that no meaningful information about
the intrinsic value of the NL shares can be gained by comparing its stock
price and earnings to those of other companies that, while not identical,
are similar to NL in one or more pertinent respects. Here, Continental
Partners compared NL to three groups of companies, each group
exhibiting important characteristics of NL.
[16]
Mr. Kahn's argument that Continental Partners should have
focused on figures for the latest twelve months rather than three-year and
five-year averages, rests entirely on the benefit of hindsight. There is no
dispute that N. is a highly cyclical company. Thus, relying heavily on
any one twelve month period as reflecting future prospects is obviously
more risky than relying on a longer relevant period. Mr. Kahn contends
that the twelve month figures were more reflective of NL's future, but
does not suggest why they should have been considered so at the time of
the transaction. It is only in the wisdom that hindsight affords that Mr.
Kahn can point to NL's losses in 1992, 1993, and 1994 and claim that
the twelve month period preceding the transaction was the most indicative
of NL's future. Although the implied prices of the NL stock were
substantially lower when looking solely at the preceding twelve-month
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figures, Continental Partners focus on the 'three-year and five-year
averages was reasonable.'
b.

Comparable transactions analysis

Plaintiff contends that both versions of the comparable
transactions analysis were inappropriate. As more fully discussed in the
Valuation Appendix, Continental Partners' first comparable transaction
analysis examined the multiples of earnings represented by the transaction
price ($11.75) when three- and five-year average earnings of NL were
considered, and compared these multiples to the similar multiples paid in
acquisitions of comparable companies. Mr. Kahn attacks this analysis on
the basis that the challenged transaction was not a merger or acquisition.
Continental Partners however did attempt to remove the control
premium reflected in these acquisition prices by reducing the values
implied by the acquisitions by 30%. There is no evidence suggesting that
this 30% reduction inadequately accounts for any control premiums paid
in these comparable transactions. Thus, having extracted the control
premiums, comparing the multiples paid in acquisitions of comparable
companies to the multiples of the transaction price for the NL shares
appears to be a valid comparison.
With respect to Continental Partners' second comparable
transaction analysis - analyzing transactions involving blocks of stock
of a size similar to the NL block - Mr. Kahn suggests that these blocks
may have been registered shares and that every one of the block trades
involved either a step in an acquisition or a strategic investment. In fact,
the partner in charge of the analysis conducted by Continental Partners,
Mr. Cohen, testified that he did not know whether the blocks analyzed
involved registered or unregistered shares. (Tr. 1180). Mr. Cohen also
admitted that, while they attempted to exclude block trades that were part
of an attempt to acquire or take control of the target company, some of
the block trades included in their analysis were in fact part of attempts to
acquire control. (Tr. 1182-1192).
,
Because the block trades analyzed reflected an average premium
of 13.96% and the NL shares represented a discount of at least 7%, one

2
Moreover, Continental Partners did not ignore the twelve-month results, but did look
at them and considered them in its analysis. Continental Partners conducted an analysis in
which the latest twelve months results, three-year average results, and five-year average results
were combined under a variety of weighting schemes. This analysis showed that, even if the
latest twelve months results were weighted at 80% and the other two measures at only 10%
each, the implied value of the NL shares was greater than the price paid by Tremont.
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could say the analysis supports the fairness of the $11.75 purchase price
even given its flaws. However, the nature of the defects in the block
trade analysis are such that I do place substantial weight upon it in my
overall assessment of the fairness of the price of the NL shares.
C.

Discounted cash flow analysis

Mr. Kahn suggests that Continental Partners' discounted cash
flow analysis was flawed because of its reliance upon NL management's
earnings projections - projections that assumed the price of TiO2 was
at a cyclical low point and would start to rebound in late 1992. Plaintiff
infers from certain portions of the testimony of Dr. Wigdor, CEO of
NL's operating companies, that the projection of a turnaround in the price
of TiO2 starting in late 1992 was unreasonable at that time. Kahn refers
(1) to Dr. Wigdor's testimony that NL's management predicted that the
imbalance between supply and demand would slightly increase in 1992;
(2) that in 1991 he also believed that the imbalance in supply and
demand would not be fully corrected until the mid-1990s. (Tr. 402-403).
Inferring from the fact that NL management believed that supply would
continue to exceed demand until the mid-1990s, Mr. Kahn suggests that
any projection of increasing prices for TiO2 would have been unfounded.
Intuitively, one might be inclined to think prices would not rise
as long as supply exceeded demand. Nevertheless, Dr. Wigdor testified
credibly that, in an oversupply situation prices will move in response to
changes in the oversupply condition. That is, to the extent that the
imbalance of supply over demand (excess supply) is narrowing, prices
would increase. (Tr. 408409). Indeed, a lessening of the imbalance
between supply and demand starting in late 1992, with demand finally
catching up to supply in the mid-1990s, is exactly what NL's
management was forecasting along with increasing prices. 26 Overall, I
find the evidence establishes the reasonableness of the forecasts of NL's
management as well as Continental Partners' use of those forecasts in
computing the discounted cash flow analysis.

NL's projections were also consistent with contemporaneous projections of others.
Although NL management did not specifically consider what was being said in the industry
press at the time of the transaction, the business press at that time indicated that NL's three
main competitors were making projections similar to NL's projections. Cir. 356-381).
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Asset value/replacement cost analysis

Finally, Mr. Kahn argues that the asset value/replacement cost
method of analysis is simply regarded as inaccurate by experts. He cites
a financial valuation textbook that criticizes the approach. He also
contends that even if such an approach is accepted, Continental Partners'
analysis failed to adjust for physical depreciation of the existing plants
and the upgrade in technology that would occur if the plants were
reproduced. Thus, Mr. Kahn implies that the analysis, if useful at all,
suggests that the real value of NL's existing physical facilities is less than
the calculated replacement cost.
I agree with Mr. Kahn that replacement cost is a problematic
valuation method. The cost of duplicating NL's production facilities is
only vaguely related to NL's value as an on-going concern. The
intangible aspects of NL's ongoing business are important if not more
important than its physical facilities. NL's established customer contacts
and distribution networks are an important part of its ability to generate
cash flow. Even more important is its technical know-how. In fact,
Continental Partners concluded that the replacement cost analysis was a
conservative valuation measure because "[o]nly four other companies
have demonstrated that they possess the technology to build and operate
a chloride process manufacturing plant."
While Mr. Kahn is correct in that NL's existing production
facilities may be worth less than their replacement cost because of
depreciation, he fails to acknowledge these other intangible components
of the value of NL. Thus, I do not find that the replacement cost analysis
overstates the value of NL. In short, I simply recognize, and agree with
Mr. Kahn, that the per share cost of duplicating NL's production facilities
is a poor surrogate for the value of NL stock.
[17]
In the aggregate, and notwithstanding the limited utility of the
replacement cost and block trade valuation methods, Continental Partners'
analysis is credible evidence of the fairness of the $11.75 purchase price.
4.

Conclusion Respecting Price

[18]
I conclude that plaintiff has failed to show by a preponderance of
the evidence that the price of the NL stock was not fair to Tremont. In
so concluding I am of the view that the evidence shows that the price was
within a range that a reasonable, fully informed buyer might accept. The
price was not generous to Tremont; indeed the 7% discount from market
on day of contracting is about as small a discount as could be accepted
as fair in the circumstances. But generosity is not the standard and there
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were public shareholders on both sides of the transaction. There were
sensible business reasons for the transaction on both sides; the market
price was not in my opinion manipulated; and circumstances indicate that
the relatively small discount from market was not unfair to the buyer.
B.

Fairness of the Process
1.

Negotiatingprocess was not subverted

[19]
Although the NL stock purchase was timed and initiated by
Simmons-controlled Valhi, I do not consider these factors particularly
important here, considering the nature of the transaction; a
straightforward purchase of a block of stock. Although it was timed in
order for Valhi to achieve its desired tax benefits, that fact was fully
disclosed and explained to the Special Committee which arguably
bargained to share in those benefits. As the record demonstrates, the
Special Committee had adequate time to fully consider the transaction.
Furthermore, the mere initiation by Valhi does not dictate a finding of
unfairness when the shareholders of Tremont are not harmed by the
timing. See Kahn v. Lynch CommunicationSystems, Inc., Del.Supr., No.
169, 1995, Walsh J. (Nov. 22, 1995), Mem. Op. at 17-18.
[20]
A more important element of the process when the transaction is
a simple asset purchase, as it reflects on the fairness of it, are the
negotiations that took place. Authentic negotiation is an important
indicator of fair treatment in any transaction and inevitably has bearing
on the ultimate determination of fair price. Here, I find that the evidence
demonstrates the process was fair.
The record reflects effective negotiation between Stein and
Snetzer. Initially, Snetzer, as Valhi's representative, suggested a price of
$14.50 a share at Valhi's presentation to the Special Committee on
October 9. (Tr. 1285, 1041). Before the final negotiations with Mr.
Snetzer on October 30, Stein met with him twice to discuss terms. Atthe
first of these two meetings, Stein advised Snetzer that $14.50 was too
high. (Tr. 1286-87). Snetzer apparently indicated that he had a little
flexibility and perhaps he would seek from the Valhi board a price in the
high 13s; Stein said he would take that back to the Special Committee.
At their next meeting, the two discussed liquidity concerns and solutions
(i.e., registration and co-sale rights). Although Snetzer immediately
agreed to co-sale and piggy-back registration rights, the two argued over
the demand registration rights that Stein desired. (Tr. 1288-89). At this
time, Stein also told Snetzer that a price in the 13s would probably be too
high. (Tr. 1289).
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At the final meeting of the Special Committee on October 30, the
Committee with advice from Continental Partners came to a decision that
they would recommend the transaction to the board of Tremont if they
could negotiate a price of 12% or lower. Continental Partners had
indicated that it would be able to give a fairness opinion at any price
below $13 and the Committee made a decision that they should negotiate
a price below market price. Using the average market price over the last
30 days, the average price over the last 90 days, and the most recent
closing price, the Committee used the lowest of these prices (12/) as a
benchmark. (Tr. 1295).
Stein then met with Snetzer for the final negotiation. Stein
initially offered $11.25 and Snetzer responded with $12 to $12.25. (Tr.
1296-97). Stein countered with $11.50 and Snetzer responded with
$11.75 and proration of the dividend. Both parties agreed to take that
deal to their respective boards, each of which ultimately approved the
transaction.
The evidence establishes that the Special Committee had full
discretion to turn down the transaction. In fact, Mr. Kahn makes no
effort to dispute this. All three members of the Special Committee as
well as Mr. Martin testified that the Committee had the power to say no
to Valhi. (Tr. 801, 912, 1262-63). There is no evidence in the record,
and I have no reason to believe otherwise.
2.

Disclosure: duty & materiality

[21]
Generally in order to make a special committee structure work it
is necessary that "[a] controlling shareholder ... disclose fully all the
material facts and circumstances surrounding the transaction." Kahn v.
Lynch Communication Systems, Inc., Del.Supr., No. 169, 1995, Walsh J.
(Nov. 22, 1995), Mem. Op. at 27 (citation omitted). Plaintiff asserts that
defendants breached that duty by failing to inform the Special Committee
of material information: he alleges that, although Valhi advised the
Special Committee that it had offered the NL stock to third parties, it
failed to inform them of the third parties' stated reasons for not
purchasing the NL stock. That is, Valhi failed to inform the Special
Committee (1) that RCM Capital had indicated that it would not buy the
NL block because NL's price may drop when the market realized that
Valhi, NL's principal stockholder, was selling shares; and (2) that
Keystone's chief financial person stated that he did not "like to invest in
private minority equity stakes." In addition plaintiff asserts (3) that Valhi
did not disclose and was required to disclose the fact that Salomon stated
that it could take a 20% or greater discount to NL's current market price

1996]

UNREPORTED CASES

1193

for Valhi to sell this amount of unregistered stock in a series of private
transactions.
a.
The duty to disclose material information
The customary statement of a fiduciary's disclosure
[22-23]
obligation takes on a particular coloration in the context of a negotiation
between a fiduciary and one acting for the beneficiary. The Delaware
Supreme Court's statement quoted above, must be thoughtfully applied
in this setting. It is necessary to focus upon the question: What are "the
facts surrounding the transaction" that must be disclosed? In my opinion
appreciation of the interests to be protected and the mutual gains to be
achieved by the special committee process require the conclusion that
there are some categories of information that while possibly material to
the decision must be regarded as privileged from disclosure in order for
a negotiation to occur at all. The clearest example would involve
information disclosing the top price that a proposed buyer would be
willing or able to pay, or the lowest price that a proposed seller would
accept. If the law required such information to be disclosed it would
(insofar as it would not simply create additional incentives for deception)
simply mean that a committee could not approve a transaction at other
than the highest price that the counter party could pay. Obviously such
a rule would grossly impede, if it would not eliminate, such transactions
because it would destroy the incentive for a parent corporation to offer
a transaction that was beneficial to both itself and the subsidiary. Indeed,
I take it as clear that a negotiating party does not have to disclose what
is the top price it would or could pay. Plaintiff appears to
[start - revised page - March 27, 1996]

concede this in this case. Thus, I take it as clear that there is a category
of information that is material but that a fiduciary has no duty to disclose.
In the language of the Supreme Court quoted above, such information
would be material to the negotiation, but would not constitute facts
"surrounding the transaction".
What defines the scope of "material" information that a
[24-26]
fiduciary is not obligated to disclose in the negotiation of what would
otherwise be a self-dealing transaction? In the absence of direct
authority, I turn, as we often do in the fiduciary area, to trust law for
guidance. It is, of course, very old law that a fiduciary who deals with
a cestui que trust may do so only on fair terms and after full disclosure.
See, e.g., Bogert, Trusts & Trustees §544 (2d rev.ed. 1993). A review
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of cases applying the fair disclosure element of that test supports, I think,
the following generalization:
1) the fiduciary must fully and fairly
disclose all of the material
27
terms of the proposed transaction;
(2) the fiduciary must disclose all material facts relating to the
use or value of the assets in question to the beneficiary itself.
Such facts would include alternative uses for assets or "hidden
value" (e.g., there is oil under the land subject to sales
negotiation);2"
(3) the fiduciary must disclose all material fats which it knows
relating to the market value of the subject matter of the proposed
transaction. Such facts would
[end - revised page - March 27, 1996]
include for example to forthcoming changes in legal regulation
or technological changes that would affect the value of the asset
in question either to the subsidiary or to others.29
This listing is intended to include all materialinformation known
to the fiduciary except that information that relates only to its
considerationof the price at which it will buy or sell and how it would
finance a purchase or invest the proceeds of a sale.3"

"See, e.g., Murphy v. Cartwright,202 F.2d 71 (5th Cir. 1953); Shannon V.FrostNat '
Bank, 533 S.W. 2d 389, 393 (Tex. Civ. App. 1975); U.S. Nat'I Bank of Portlandv. GuIss, 331
P.2d 865 (Or. 1958).
2
See, e.g., Hillyardv. Leonard,391 S.W.2d 211 (Mo. 1965); Shoup v. Dowsey, 36
A.2d 66 (N.J. 1944).
"'For example, if the fiduciary were negotiating to buy a business and the fiduciary
possessed nonpublic information that existing restrictive and costly regulations pertaining to
that business were going to be eliminated, that information would have to be disclosed.
"In Weinbergerv. U.O.P., Inc., Del.Supr., 457 A.2d 701 (1983) the Court required the
disclosure by a controlling shareholder of information relating to prices at which the transaction
(a tender offer) would be profitable to the parent. That case is not inconsistent with the
opinion expressed above principally because it did not involve an attempt to negotiate a
transaction through a committee of disinterested, well advised directors. Rather the
representatives ofthe parent participated in the formation of the terms of the transaction, while
possessing the information that the court held should have been disclosed. Most notably the
Supreme Court stated that "the result here could have been entirely different if UOP had
appointed an independent negotiating committee of its outside directors to deal with Signal at
arm's-length." 457 A.2d at 709 n.7. Weinberger,of course, served as a significant stimulant
to the practice of putting conflict transactions into the care of outside directors.
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Before turning to an assessment whether the matters asserted
constitute a violation of a duty of candor, I state the legal test for
materiality which is not subject to contest.
b.

The standard for mateiality

The legal test has been often restated. As articulated by
[27]
Delaware Supreme Court that test finds it origin in TSC Industries v.
Northway, 426 U.S. 438, 449 (1976):
An omitted fact is material if there is a substantial
likelihood that a reasonable shareholder would consider
it important in deciding how to vote ... . It does not
require proof of a substantial likelihood that disclosure of
the omitted fact would have caused the reasonable
investor to change his vote. What the standard does
contemplate is a showing of a substantial likelihood that,
under all the circumstances, the omitted fact would have
assumed actual significance in the deliberations of the
reasonable shareholder. Put another way, there must be
a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor
as having significantly altered the "total mix" of
information made available.
See Zirn v. VI Corp., Del.Supr., 621 A.2d 773, 778-79 (1993) (quoting
same passage); Rosenblattv. Getty Oil Co., Del.Supr., 493 A.2d 929, 944
(1985). As explained below, neither of the first two disclosure claims
meet this test of materiality in my opinion.
c.

RCM Capital's and Keystone's reasons for declining to
buy the stock were not material

Admittedly, the reasons given by third parties for their decisions
not to pursue the possibility of purchasing the stock could in some
circumstances reflect specific information that would have some degree
of relevance to one considering the same purchase. But I cannot
conclude in this instance that the reasons reflected in the evidence for the
decisions of these alternative buyers reaches the level of materiality set
forth above.
The reasons that both RCM Capital and Keystone indicated for
not wanting to purchase the NL stock were simply the general concerns
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that any potential purchaser would have reason to know without specific
disclosure; namely, that the purchaser would own a minority share in a
company that it did not control and that the market might react negatively
when it learned that a principalstockholder (Valhi) was selling shares.
Importantly, Valhi never got to the stage of discussing price or terms with
either RCM Capital or Keystone. See Hassig v. Pearson,565 F.2d 644,
648-49 (10th Cir. 1977) (determining that information was not material
when contacts with alternative purchasers of stock were only inquiries
and were not serious negotiations). In other words, there was no
undisclosed information revealed to or uncovered by these third parties,
let alone undisclosed information that was likely to be significant. The
fact that these two other companies declined to entertain the possibility
of purchasing the NL stock based upon general and commonly
understood aspects of such a transaction is not, in my view, of any
significance to a reasonable person considering the same purchase.
d.

Salomon's statement concerning the discount that could
be required to sell the shares in private placements was
arguably material but was not subject to a duty to
disclose

[28]
Plaintiff claims that the fact that Valhi did not disclose to the
committee that Salomon had informally advised it that Valhi might have
to take a 20% discount from the market price of the NL stock in order
to sell the 15% block in a series of private placements, constituted a
violation of Valhi's fiduciary obligation to Tremont and its public
shareholders.
Certainly a reasonable independent director of Tremont,
considering the transaction as proposed, would prefer to know the advice
that the seller received from its bankers concerning the price at which it
might be able to sell the NL shares. I doubt that such advice per se (as
opposed to facts relating to the stock or the company that might underlie
any such advice) could reasonably be thought to satisfy the materiality
test quoted above ("substantial likelihood" that omitted fact would have
assumed "actual significance" in deliberations). Opinion advice of this
type was available from any qualified banker, including the committees
own specialist advisors.
[29-30]
Nevertheless for purposes of this analysis, I will assume
that the "fact" of Salomon's opinion would be material to the special
committee. I do so, because it appears to me that Valhi nevertheless had
no duty to disclose the fact of the bankers' advice. Even if material to
the negotiation, this is not the sort of information that is required to be
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disclosed in an arm's-length negotiation, and if the device of independent
board committees is to have any role in modem corporate governance
such information cannot be required to be disclosed in this setting. I do
not here address facts relating to the business or its value, but facts
relating to the narrow residual category of privileged information
described above. To require the disclosure of such information in this
context would be to take a large step toward abandonment of the special
committee structure as a useful technique to try to deal with the potentials
and the risks of self-dealing transactions.
3.

The marketprice of NL stock as not manipulated

Mr. Kahn alleges that NL's repurchase program artificially
inflated, and therefore manipulated, the market price for NL stock. With
respect to this contention I find that the credible testimony of Professor
Beaver - testimony which was not sufficiently refuted by Mr. Kahn established that the market price of NL shares was not manipulated by the
repurchasing program.
To establish that the repurchasing activity inflated the market
price, Mr. Kahn relies on the expert testimony of Roger Miller. Mr.
Miller testified that he believed that NL's repurchasing activities had to
influence the market price based on the general economic principles of
supply and demand. (Tr. 206). He testified that prices are set at the
margin; that is, where buyers and sellers come together and supply and
demand determines the price. (Tr. 206). He noted that the repurchasing
activity that transpired during the year before the purchase of the NL
stock by Tremont accounted for approximately 23% of the total volume
of all trading in the stock and if one includes purchases pursuant to the
Dutch auction, about 60% of the total volume. (Tr. 205-06). In his
view, this excess demand must have inflated the market price.
While Mr. Miller's testimony has a certain intuitive appeal, I
nevertheless conclude, based upon the more detailed statistical analysis
of Professor Beaver, that NL's repurchase activity did not inflate the
market price of NL's stock. I have no doubt that Mr. Miller strongly
believes that the repurchase activity must have affected the market price
of NL stock, but his opinion, unlike that of Professor Beaver, relies on
his general notions of market behavior rather than actual study of the
daily trading activity, the pattern of the repurchases, and the price
movements in NL stock during that time.
Professor Beaver examined the statistical relationship between
daily movements in the market price of NL stock (the closing price on
one day compared to the next) and two separate variables; that day's
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trading volume in NL stock and general market movements (that day's
return on the New York Stock Exchange as a whole). He first examined
these relationships in the year preceding the repurchase program (the
control period).
For this period, he found that, measured against daily returns on
the New York Stock Exchange as a whole, NL's daily stock return had
a sensitivity coefficient of 1.56, indicating that NL was hypersensitive to
economy-wide events. (Tr. 1365-66). That is, NL's return tended to
move with a greater magnitude than the market as a whole in response
to non-firm specific (or economy-wide) events. He also found, for this
period, that there was a slight but statistically significant relationship
between the total volume of NL shares traded and the price of NL's
shares. The coefficient of this relationship suggested that an extra 10,000
shares of volume on any given day was associated with approximately a
one cent movement in share price. (Tr. 1366-68).
Next Professor Beaver conducted this same analysis during the
period in which the share repurchase program was in operation. He did
this for the entire period of the repurchase program (from October 1990
through January 1992). He also did this for only that portion of the share
repurchases that occurred prior to the transaction (from October 1990
through October 30, 1991). During these two periods, however, he
segregated repurchase volume and non-repurchase volume for each day
of trading.
The correlation of NL's daily stock return to the daily return of
the NYSE and the daily non-repurchase trading volume in NL stock were
consistent with their correlations in the control period. NL stock
remained hypersensitive to economy-wide events and there was a small
but statistically significant relationship between non-repurchase trading
volume in NL stock and daily returns in NL stock. (Tr. 1375-81). In
contrast, however, the correlation between NL's daily stock return and
repurchase volume was statistically insignificant. (Tr. 1385-89).
This evidence suggested that NL's repurchases had no significant
effect and may not have had any effect on the market price of NL stock.
To explain why this may have been the case, Professor Beaver
hypothesized that in modern capital markets, it is possible for a buyer to
purchase a large percentage of the daily volume of a stock without having
any effect on the share price. He suggested that because so many
investments may provide close substitutes for an investment in NL, an
investor who finds no NL shares available on a day when NL is actively
purchasing in the market may simply shift her money to another
investment rather than continue to demand NL stock. (Tr. 1391-1402).
This would mean that NL's share purchases would not necessarily add to
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the total volume that would have occurred in a given day, but would
instead only substitute for purchases that otherwise would have been
made by another buyer.
Additional empirical evidence supports this theory. Statistically
comparing the total volume traded before and during the repurchasing
program, Professor Beaver found no significant difference. Even with all
of NL's share repurchases, total trading volume in NL during the
repurchase period did not increase in a statistically significant amount
over what it had been previously. (Tr. 1394-1402).
While I do not necessarily accept Professor Beaver's hypothesis,
I do accept his statistical analysis as indicating that NL's repurchasing
activity did not manipulate the market price of NL stock. Mr. Kahn
offers no alternative explanation of Professor Beaver's empirical analysis
that would suggest that the repurphasing nevertheless affected the stock
price. Mr. Kahn's only challenge to Professor Beaver's analysis was his
selection of a control period.
According to Kahn, the control period selected by Beaver,
10/2/89 to 9/28/90, constituted a particularly positive period of time for
NL. During this time, the price of TiO2 hit new highs, NL's earnings
were growing, and several potential corporate transactions enhanced the
appeal of NL (these transactions included the Lockheed proxy contest, a
takeover attempt over Georgia Gulf, and an offer to merge with Valhi).
In contrast, Kahn claims that the time period of the repurchase program
was an unappealing time for the prospects of NL.
Even accepting these major differences between the two periods,
however, I fail to see that it has any bearing on Professor Beaver's
analysis. Mr. Kahn has not shown how or why this qualitative difference
in the two periods reflects' on Beaver's analysis. Beaver tested the
correlation between trading volume and daily price change in the NL
stock. Whether the trading volume was caused by positive information
about NL in the control period and negative information about NL in the
repurchase period would not appear to diminish the analysis that there is
no statistically significant correlation between repurchase volume and
price changes.
Ultimately, Mr. Kahn relies solely upon Mr. Miller's general
understanding of economics and how markets function. Although
Miller's arguments- carry a certain amount of intuitive force, I find
Professor Beaver's testimony to have credibly established that NL's
repurchase activity did not manipulate the market price for NL shares.
In deciding to accept Professor Beaver's opinion over that of Mr.
Miller, I also note that Mr. Miller did not adequately explain other
empirical evidence which suggested Professor Beaver's hypothesis to be
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more accurate. The evidence showed that NL conducted virtually no
repurchasing activity from the end of November 1990 to the beginning
of May 1991. Consistent with Beaver's conclusions, there was no
evidence of a concomitant drop in the market price of the stock; an effect
one would expect if the repurchasing activity was inflating the market
price.
Mr. Miller's only explanation of this empirical phenomenon was
his hypothesis that the market realized that NL's repurchase program was
still in effect and that repurchases could be reinstigated at any time,
creating an "overhang" on the market. (Tr. 254). Thus, in his opinion,
the effects of the repurchasing activity might dissipate only after the
repurchase program was officially abandoned.
I do not find this explanation consistent with Miller's other
testimony that market prices are determined at the margin (where buyers
and sellers transact). If it is actual demand (buyers in the market) that
pushes prices up then one would not expect prices to maintain their same
levels when that actual demand is no longer present. The information
that NL is going to repurchase its own shares may affect market price,
but that information would be fully or nearly fully reflected in the market
price at the time of the initial announcement - months earlier.
[31]
Looking at the process here as a whole, I find it was fair to the
Tremont shareholders. The Special Committee exercised true negotiation
and had the ability to accept or reject the deal entirely. The use of an
independent committee is strong evidence of fair dealing, and although
Stein's independence is not without suspicion, there is no evidence of
actual coercion on the part of Simmons or those in allegiance to him. Cf.
Kahn v. Lynch Communication Systems, Inc., Del.Supr., No. 169, 1995,
Walsh, J. (Nov. 22, 1995), Mem. Op. at 12 (noting that even some
coercion of the independent committee does not preclude a finding of
entire fairness).
C.

An Investment in NL Stock was not Inappropriate

[32]
Finally, I address briefly Mr. Kahn's argument that the
transaction was an inappropriate investment for Tremont, without regard
to whether the price was fair or the process fair. One may hesitate to
introduce this type of scrutiny into judicial review. Corporations are not
trusts with capital preservation as a primary obligation. They are
designed to be risk-seeking institutions. No longer do corporations have
explicitly stated business purposes in their charters and there are generally
no limits on the type or variety of investments they pursue. Thus, a
decision to approve a particular form of investment goes to the heart of
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the business judgment of directors. Nonetheless, I assume here that in the
self-dealing context, where the premise is the absence of an independent
business judgment, some consideration of this aspect of the transaction is
warranted. Nevertheless, I do not find the purchase of the NL shares to
be so unsuitable an investment as to bear a badge of fraud (as the older
cases said) or to raise deep suspicion about the bonafides of the directors
who approved it.
Mr. Kahn argues that the NL stock was a highly unsuitable
investment for Tremont because both companies were tied to one product,
both of these commodities were cyclical, and both were in down cycles
caused by oversupply. He points out that Tremont is not an investment
company and that investing in the NL stock was not a diversifying
investment. Ultimately, he claims it was an investment that Tremont
simply should not have made at any price.
Contrary to Mr. Kahn's contentions, I do not find the investment
in the NL shares to be so inappropriate as to significantly reflect on the
fairness of the transaction. Certainly Tremont could have invested more
conservatively, but what of that? It had been invested in government
bonds but it would be odd and self-defeating to think that they
represented the only or even the best degree of risk for Tremont. In fact,
Tremont specifically disclosed that it might invest in Simmons-controlled
companies. Moreover, at the time the investment opportunity arose,
Tremont had been looking for investment opportunities for this available
capital. Assuming the price was fair, as I find, using these cash reserves
for the NL stock appears to have been perfectly appropriate in the
circumstances.
[33]
Having found that the evidence establishes the entire fairness of
the transaction to the Tremont shareholders, plaintiff's request for
equitable rescission of the stock purchase transaction and rescissory
damages is denied.
APPENDIX
1)

comparable company analysis

The comparable company analysis attempted to assign a value to
NL's stock based on the stock prices and earnings of other companies of
a similar nature. Continental Partners discovered, however, that "there
is no other publicly traded 'pure play' TiO2 producer in the world" and
that the analysis would be less than ideal because of the absence of direct
comparable. Thus, Continental Partners compared NL to commodity
chemical and specialty chemical companies because NL exhibited
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characteristics of both. In addition, because NL's earnings were highly
cyclical, Continental Partners also considered a third group - cyclical
chemical companies.
According to Continental Partners' analysis, the price-to-earnings
multiple of NL at the $11.75 price was less than similar multiples for all
three comparable groups, supporting the fairness to a buyer, in
Continental Partners' opinion, of the $11.75 price. In their presentation
to the Special Committee, Continental Partners stated their conclusion as
to the implied value per share under each of the three sets of
comparisons. In Continental Partners' view, the commodity chemical
companies led to an implied value ranging from $13 to $19, the specialty
chemical companies suggested a value between $20 and $24, and the
cyclical commodity chemical companies implied a value per share of
$12.50 to $17.50.
2)

comparable transactions

Continental Partners employed two different versions of a
comparable transactions analysis. First, they analyzed the relationship
between earnings and purchase price in acquisitions of commodity and
specialty chemical companies. Again, as with the comparable company
analysis, there were virtually no acquisitions of directly comparable
companies. The only pure-play TiO2 manufacturer acquired in the time
period analyzed was Tioxide Group PLC, which Continental Partners
determined to be a poor comparison based upon their use of a different
method production (and the concomitant expense necessary to correct the
facilities) and the circumstances under which the sale was made (namely
a distressed seller).
The multiples paid in these acquisitions were compared to the
multiples that transaction price ($11.75) yielded when calculated on threeand five-year average earnings of NL. Because the NL block does not
represent a control position, (indeed is a minority position in a company
with a control block) the values implied by the acquisitions were reduced
to reflect an estimated 30% control premium. Based on these numbers,
Continental Partners concluded that the implied value per share for NL
stock was $15 to $20 when compared to acquisitions involving
commodity chemical companies and $22 to $27 when compared to
acquisitions involving specialty chemical companies.
The second version of the similar transaction analysis reviewed
transactions involving blocks of stock of a size similar to the NL block.
This would purportedly determine whether such blocks of stock regularly
sell at a discount. The block trades examined are those in which 10% to
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20% of the target's outstanding shares were acquired for at least $40
million. Certain other types of block trades were also excluded from the
analysis; including block trades that were part of an attempt to acquire or
take control of the target company, acquisitions of remaining minority
interests, and acquisitions of blocks for resale. The resulting analysis
indicated that the purchase price of the blocks, in most cases, was equal
to or in excess of the market price the day before the announcement, with
the average premium being 13.96%. Continental Partners concluded that
the block trade pricing comparisons support the fairness of the $11.75
price.
3)

market value analysis

Continental Partners also analyzed NL's current and historical
stock price and volume. Because of the Dutch auction, the share
repurchase program, and other factors (such as NL's attempt to takeover
Lockheed), Continental was of the opinion that less weight should be
given to conclusions based on NL's market price than is typically given
in similar valuations. Continental nevertheless concluded that the market
data supported the fairness of the transaction price at the time.
In evaluating NL's stock prices, Continental Partners had to
consider both NL's stock repurchase program and the NL Dutch auction.
Continental could not conclude definitively that the repurchases had
affected the stock price, so the valuation was based on the assumption
that the share repurchase program might have had a positive impact on
NL's stock price.' On the other hand, Continental inferred from the fact
that only 17% of non-Valhi shareholders tendered in the Dutch auction
that few non-Valhi shareholders were willing to sell below $17.50 at that
time. Finally, Continental noted that the transaction price was 6.9% less
than NL's closing stock price on October 25, 1991, that over the past
three months NL's stock had not closed below $12.25, and that during
the last year over 68.5% of NL's volume occurred at prices in excess of
$12.125.

"In order to determine whether the share repurchase program was having an effect on
price, Continental wanted to know whether Valhi would be willing to leave the offer to
Tremont open for an additional 30 days and whether NL would agree to refrain from any
repurchase activity. Valhi, however, would not agree to suspend the transaction.
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discounted cash flow analysis

Because Continental considered the assumptions used by NL
management reasonable, Continental used NL management's earnings
projections for the years 1992 through 1996 in deriving a discounted cash
flow valuation. These projections, in turn, were premised upon the
assumption that TiO2 was currently in one of its cyclical low points and
that prices would start to rebound. Continental's analysis resulted in a
valuation of NL of between $16 and $20 per share.
5)

asset value/replacement cost analysis

The final method of valuation employed by Continental was a
calculation of the cost of duplicating the production facilities of NL,
based upon current costs for both chloride and sulphate process plants.
Continental estimated the cost to duplicate at $14.50 a share. Continental
further considered the valuation measure to be conservative because 1)
only four other companies have demonstrated that they possess the
technology to build and operate a chloride process manufacturing plant,
2) the replacement cost does not include any of the carrying cost of
constructing a facility, and 3) the replacement cost does not include the
value of the ongoing business of TiO2 production and sale.

KINGSLAND HOLDINGS INC. v. BRACCO
No. 14,817
Court of Chancery of the State of Delaware,New Castle
March 5, 1996
After complex, underlying litigation in both foreign and United
States courts, plaintiff, Kingsland Holdings Inc. (Kingsland), a
Panamanian corporation, moved for service by publication and seizure,
pursuant to Chancery Court Rule 4(db) and section 366, of Delaware
property of defendant, stock in the Bracco Delaware group. Through this
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motion, Kingsland sought to enforce an underlying $20 million foreign
judgment against Bracco SpA.
Plaintiff alleged that: (1) the chancery court has the authority to
enforce foreign judgments based on the principle of comity, (2) the
chancery court has jurisdiction to enforce the judgment because the
defendant had sufficient contacts with the state through their Delaware
subsidiaries and (3) seizure was justified because the defendant
corporation fraudulently conveyed its Delaware stock to its subsidiaries
to avoid payment of the underlying judgment. Defendant opposed these
arguments by asserting that the court should not order seizure because the
Delaware property is owned by a subsidiary, rather than itself.
The court of chancery, per Vice-Chancellor Chandler, granted the
motion, ordering that the defendant's Delaware property be seized. The
court held that based on comity, foreign judgments can be enforced
where the parties receive fair treatment in a foreign court which is likely
to secure an impartial administration of justice. The court further found
that the defendant corporation owned the Delaware stock, albeit through
its subsidiary, thus, conferring jurisdiction on the court to enforce the
underlying judgment. The court also held that the plaintiffs pled fraud
with particularity, justifying the seizure.
1.

16

Judgment

The court of chancery. may compel the appearance of a
nonresident defendant entity by seizing its property. DEL. CODE ANN.
tit. 10, § 366 (1974).
2.

Judgment

m

830, 831, 832

The Delaware courts have jurisdiction to enforce foreign
judgments. DEL. CODE ANN. tit. 10, § 366 (1974).
3.

Courts
Judgment

a

512
C

830

A foreign judgment is presumed valid based on comity where a
foreign court affords the parties the same due process rights as those of
United States courts.
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40, 48

Fraud, when used as an affirmative defense, must be pled with
particularity or defendants are barred from asserting such defense.
5.

Sequestration
Judgment

15
824

0

The Delaware Court of Chancery has jurisdiction to seize
property located in Delaware to enforce foreign judgments. DEL. CODE
ANN. tit. 10, § 366 (1974); DEL. CH. CT. R. 4(db).
6.

Sequestration
Judgment

C
C

15
824

Once it has been determined by a court of competent jurisdiction
that the defendant is a debtor of the plaintiff, a court can order seizure of
property within the state to satisfy the foreign judgment, regardless of
whether the state would have had jurisdiction to determine the existence
of the debt as an original matter.
7.

Judgment

t

832

In quasi-in-rem actions, property cannot confer state court
jurisdiction where the property is unrelated to the plaintiff's cause of
action.
8.

Judgment

0

831, 832

A judgment rendered by a court with in personam jurisdiction is
enforceable by other courts.
9.

Judgment

m

832

Where a case involves enforcing a judgment, rather than
adjudicating the merits of an underlying claim, the property at issue need
not be related to the underlying cause of action. Judgment creditors are
generally free to attempt to execute their judgments in any forum where
the creditor can find a debtor's assets.
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w
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49

Under section 366, the term, property, has a broad and
comprehensive meaning which includes both equitable and legal interests.
DEL. CODE ANN.

11.

tit. 10, § 366 (1974).

Judgment

:

806, 818(4)

The court of chancery has the power to determine a parties'
interest in property subject to seizure under section 366. DEL. CODE
ANN. tit. 10, § 366 (1974).
12.

Attachment
Fraud

r
v

21

48

A prima facie case for seizure under section 366 may be
established where a party pleads fraud with particularity. DEL. CODE
ANN. tit. 10, § 366 (1974).
13.

Fraud

a

48

Fraud is pled with particularity where the record sufficiently
establishes that the defendant either fraudulently conveyed its property or
used a subsidiary as an alter ego to defeat its creditors.
14.

Corporations

C

1.4(4), 1.5(3)

Where a corporation establishes a subsidiary as its alter ego to
avoid creditors, the corporation is considered the equitable owner of the
property given to the subsidiary.
15.

Corporations

1.4(4), 1.5(3), 624

In claims against parent corporations, the court may look directly
to the assets of a subsidiary corporation to satisfy the claims against the
parent.
Grover C. Brown, Esquire, P. Clarkson Collins, Jr., Esquire, and Neal C.
Belgam, Esquire, of Morris, James, I-itchens & Williams, Wilmington,
Delaware, for plaintiff.
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Josy W. Ingersoll, Esquire, Jan R. Jurden, Esquire, and Martin S,
Lessner, Esquire, of Young, Conaway, Stargatt & Taylor, Wilmington,
Delaware; and Dennis J. Block, Esquire, Irwin H. Warren, Esquire, and
Andrew W. Stem, Esquire, of Weil, Gotshal & Manges, New York, New
York, of counsel, for garnishees.
CHANDLER, Vice-Chancellor
Plaintiff Kingsland Holdings, Inc. ("Kingsland"), a Panamanian
corporation, is the assignee of a money judgment of approximately $20
million against judgment debtor Bracco SpA, an Italian corporation, and
its President, Fulvio Bracco (collectively, "Bracco"). The High Court of
Justice of Saint Vincent and the Grenadines rendered this judgment
against Bracco on January 18, 1988. In its verified complaint, Kingsland
requests this Court to recognize and enforce this judgment based on
principles of comity.
Before me now is Kingsland's motion for service by publication
and seizure, pursuant to Chancery Court Rule 4(db) and 10 Del. C. §
366. In its complaint and motion, Kingsland alleges that Bracco owns,
either directly or indirectly via a subsidiary, the legal or equitable interest
in 100% of the stock of three Delaware corporations: Bracco USA Inc.,
Bracco Research USA Inc., and Bracco Diagnostics Inc. (the "Bracco
Delaware Group" or the "Garnishees"). Kingsland seeks an order
compelling Bracco to appear before the Court, or suffer a default
judgment, by seizing Bracco's stock in the Bracco Delaware Group.
Although the stock is not publicly traded, Kingsland estimates that the
value of this stock is approximately $250 million. I heard argument on
this motion on February 12, 1996, in which Kingsland's counsel appeared
in support of the motion and Garnishees' counsel appeared in opposition.
On February 20, 22 and 27, 1996, Kingsland and Garnishees' counsel
submitted supplemental memoranda on the motion.
I. FACTS
Owens Bank was, at all relevant times, an international banking
company registered in Saint Vincent and the Grenadines ("Owens Bank"),
an Eastern Caribbean State and member of the Commonwealth of Great
Britain.
Owens Bank agreed to loan Bracco, an international
pharmaceutical conglomerate, nine million Swiss francs. However, when
the loan came due in August of 1979, Bracco denied that Owens Bank
made the loan and refused to repay it. Pursuant to the agreement's forum
selection clause, Owens Bank initiated an action against Bracco in the
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High Court of the State of Saint Vincent and the Grenadines (the "High
Court") in November of 1981. When Fulvio Bracco refused to appear in
St. Vincent, the High Court moved the trial to London to accommodate
him. Finally, in January of 1988, after years of delay, the High Court
held a ten day trial. Bracco retained highly credentialed counsel, a
member of the "QC" or Queens Counsel. The QC designation signifies
that the English legal community regards Bracco's counsel as the best
available in the English system.
Bracco did not plead fraud as a defense either in its answer or
during the pretrial stages. However, during the trial, after Owens Bank
put on its case, Bracco sought to introduce evidence that Owens Bank
fraudulently superimposed Fulvio Bracco's signature upon the loans
documents. Under the law of St. Vincent, as in Delaware, if a party
wishes to assert fraud as an affirmative defense, he must plead fraud with
particularity. The High Court concluded that Bracco was attempting to
"spring this new defense on" Owens Bank and refused to allow Bracco
to amend the pleadings at that late stage of the trial. Ultimately, the High
Court found the facts demonstrated that Fulvio Bracco decided to put a
"sting" on Owens Bank and attempted to evade monetary control laws of
Italy.
The High Court issued a money judgment in favor of Owens
Bank against Bracco in the amount of nine million Swiss francs, plus
interest, costs and expenses on January 18, 1988. This figure converts to
approximately $20 million.
Bracco appealed the High Court judgment to the Eastern
Caribbean Supreme Court, the regional appellate court for the
Commonwealth of Great Britain. In its appeal, Bracco primarily argued
that the High Court erred by refusing to admit evidence in support of
Bracco's fraud theory. The Court of Appeals rejected this argument and
unanimously affirmed thejudgment. The Judicial Committee of the Privy
Council of Her majesty the Queen of England (the "Privy Counsel") hears
appeals from the Eastern Caribbean Supreme Court. Although Bracco
could have sought review of the decision by the Privy Counsel, Bracco
chose not to seek further review of the matter.
Owens Bank assigned its judgment to Kingsland in October of
1990. Although Owens Bank assigned the judgment, it retained the right
to pursue an action for damages against Bracco for past or future fraud
or deceit. Additionally, Owens Bank agreed to continue handling legal
proceedings concerning the repayment of the loan in its own name, while
Kingsland agreed to pay the costs associated with those proceedings. If
successful, Owens Bank agreed to transfer these proceeds to Kingsland.
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Thus, Kingsland is the real party in interest in this proceeding. See Court
of Chancery Rule 17(a).
Owens Bank attempted to execute the judgment in several fora.
initially, a St. Vincent court issued a writ of execution whereby Owens
Bank was able to collect the money that Bracco submitted to the High
Court as security for litigation costs. However, this sum did not satisfy
the judgment and Bracco held no other assets in St. Vincent.
From this point forward, Kingsland alleges that Bracco thwarted
Owens Bank's several attempts to collect on the judgment, rather than
simply appealing the High Court judgment to the Privy Counsel.
Garnishees disagree both as to the underlying facts surrounding the
collection attempts and as to the requirements of the legal systems
involved.

A.

Italy

Kingsland alleges that Bracco induced Italian officials to initiate
a criminal libel investigation against Owens Bank. These investigations
led to a summary, or default, conviction of Owens Bank's chairman and
its barrister. Because of these criminal proceedings, Kingsland contends
that Italian law prohibited Owens Bank from executing its judgment in
Italy.
Kingsland alleges that Italy's highest court recently reversed the
summary convictions and dismissed all charges against Owens Bank's
personnel. Garnishees' counsel disagree as to the status of these criminal
proceedings. They believe that the Italian high court has not exonerated
Owens Bank's personnel, and instead has merely remanded the matter to
the trial court to consider the issue of fraud and forgery. Moreover, they
note that Owens Bank appealed a decision rendered by an Italian court
with respect to enforcing the judgment against Bracco. That appeal
currently is pending in Italy.
B.

United Kingdom

Additionally, Owens Bank successfully obtained a "Mareva"
injunction against Bracco, freezing Bracco's assets in England and Wales
to aid in the later exectition of the judgment. However, Kingsland alleges
that Owens Bank was unable to execute its judgment in England because
the English courts refused to "enroll" the judgment in deference to Italy's
pending criminal investigation and the later summary conviction. Under
English law, judgment creditors may not enroll, or register, their
judgments if the judgment debtor makes out a prima facie case of fraud.
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Kingsland asserts that since the Italian high court recently
reversed this conviction, Owens Bank could prevail in an enforcement
action in England at this time. However, Kingsland contends that Bracco
does not hold sufficient assets in England to satisfy the judgment because
Bracco rearranged its assets to avoid debt collection.
Garnishees assert that Kingsland misdescribed the United
Kingdom Court's position. They contend that a United Kingdom court,
by statute, may not enroll the judgment until they conduct a trial on the
issue of fraud to ensure the enforceability of the judgment. They further
assert that Owens Bank has not proceeded in a trial on this matter in the
United Kingdom because Owens Bank owes several thousand dollars for
costs in previous litigation there.
C.

United States

In August of 1994, Bracco announced that it purchased assets
from Squibb Diagnostics (the "Squibb Assets") and established three new
companies to manage those assets. These companies are the Garnishee
companies, the Bracco Delaware Group, each of which is incorporated in
Delaware. Kingsland alleges that a majority of the initial Board of
Directors for the Garnishee companies was also on the Bracco board of
directors.
Kingsland also alleges that Bracco transferred intellectual property
rights to the Garnishees. Moreover, Kingsland asserts that Bracco
directly owns numerous patents which are used throughout the United
States.
On November 17, 1995, Owens Bank filed a suit in the Superior
Court of Delaware seeking to enforce the St. Vincent judgment against
Bracco by attaching ex narte the Bracco Delaware Group's stock. In
asserting that Bracco directly owned the Bracco Delaware Group stock,
Owens Bank relied on certain public filings and news information which
indicated that Bracco owned these corporations. The Superior Court
issued an ex Rarte writ of attachment in favor of Owens Bank. At the
post-attachment hearing, however, Garnishees denied that Bracco directly
owned the Garnishees stock and moved to vacate the writ of attachment.
Because of this denial of direct ownership, Owens bank voluntarily
withdrew its request for the writ of attachment, and the Superior Court
vacated the attachment on December 15, 1995.
'The Superior Court has the power to determine legal rights, but cannot determine
equitable rights. John Julian Constr. Co. v. Monarch Builders. Inc., Del. Supr., 324 A.2d 208
(1974). The Court of Chancery, as a court of equity, may determine both legal and equitable
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Thereafter, Kingsland, via counsel, conducted research to
determine the legal relationship between Bracco and Garnishees. As
such, Kingsland reviewed Bracco's public statements and publicly filed
documents and then filed a verified complaint in this Court seeking
enforcement of the St. Vincent judgment. In the verified complaint,
Kingsland alleges that Bracco owns the Bracco Delaware Group's stock
either directly or indirectly, legally or equitably so that Bracco is entitled
to 100% of the economic value of the Bracco Delaware Group.
In fact, at the February 12 hearing Garnishees' counsel
represented to this Court that a subsidiary of Bracco owns the Delaware
Group's stock, either wholly or partially. On February 20, Garnishees'
counsel advised the Court that Bracco Diagnostics Inc. and Bracco
Research USA Inc. (two companies of the Bracco Delaware Group) are
100% owned by Bracco USA Inc., and that Bracco USA Inc. is 100%
owned not by Bracco SpA, but by a wholly-owned subsidiary of Bracco
SpA. Although Garnishees' counsel did not notify the Court of the name
of this subsidiary, they did represent to the Court that the subsidiary is a
Netherlands corporation. Kingsland was unable to obtain this information
in its investigation. Apparently, however, Kingsland suspected that
Bracco had formed a subsidiary for purposes of controlling Bracco
Delaware Group, because in its motion for service by publication and
seizure, Kingsland alleges as follows:
11.
If defendant Bracco SpA's public statements
regarding its direct legal ownership are false, Bracco
SpA, upon information and belief, may own stock in the
Bracco Delaware Group equitably or by and through a
subsidiary entity serving as the alter ego or
instrumentality of Bracco SpA and interposed as a stock
holding company for the fraudulent purpose of insulating
the assets of Bracco S1A from its iudgment creditors.
See Mot. for Serv. by Pub. and Seiz. at 4 (emphasis added). Based on
this information and belief, Kingsland asks this Court to seize the stock
of the Bracco Delaware Group, pursuant to 10 Del. C. § 366.
[1]
Section 366 of Title 10 provides that the Court of Chancery may
compel the appearance of a nonresident defendant entity by seizing its
property. The Court effectuates the seizure by appointing a "sequestrator"
who, after the plaintiff completes service by publication and files a bond,

rights. Blumenthal v. Blumenthal. Del. Ch., 35 A.2d 831 (1944), afrd 59 A2d 216 (1945).
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seizes the property. Court of Chancery Rule 4(db). Within 20 days after
seizure, the sequestrator makes a "return" to the Court which provides the
Court with information about the property with information about the
property and the process used for providing notice to the owner Id. at
4(db)(4). If the defendant does not appear, the Court may order the
property sold. 10 Del. C. § 366(a). If Bracco were to sell or transfer the
stock after the Court seized it, Delaware law considers that sale or
transfer void § 366(c).
II.ARGUMENTS AND ANALYSIS
A.

Enforcement of Foreign Judgments

[2]
In its memorandum in support of the motion, Kingsland first
notes that, through the sequestration statutes, 10 Del. C. § 366, Delaware
courts have jurisdiction to enforce foreign judgments Kingsland notes
that Delaware courts may recognize and domesticate foreign judgments
on principles of comity as long as the parties received fair treatment in
a court of competent jurisdiction under a system of jurisprudence likely
to secure an impartial administration of justice. At the hearing,
Kingsland argued that Owens Bank, in fact, did procure the St. Vincent
judgment in a fair proceeding. Kingsland noted that the St. Vincent
Court had personal jurisdiction and subject matter jurisdiction over
Bracco and held a ten day trail on the issue before rendering a money
judgment Further, Bracco appeared and retained well-qualified "QC"
counsel to represent its interest. Thus, in Kingsland's view, the St.
Vincent Court treated Bracco with what United States courts would
consider to be proper due process standards. Moreover, Bracco sought
and obtained review on appeal. Bracco could have sought further review,
but declined to do so. Accordingly, Kingsland's position is that this
Court should enforce the St. Vincent judgment under principles of
comity.
In response, Garnishees note what they consider to be defects in
the St. Vincent process. First,they argue that the St Vincent High Court
refused to allow Bracco to offer evidence as to their forgery defense.
Second, they note that the English courts have refused to enforce the
judgment to date, although a Mareva injunction is indisputably in place
in England.2
2In addition,

Garnishees insisted that to prove they have standing to bring this claim,
Kingsland must prove that Owens Bank did, in fact, assign the judgment to Kingsland.
Kingsland provided the Court with a copy of the assignment. In response, Garnishees claim
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[3-4] The current record supports this Court giving a presumption of
validity to the St. Vincent judgment based on principles of comity for
purposes of sequestering the stock. The St. Vincent Court was
established in the tradition of the English court system. Its opinion
demonstrates that it afforded Bracco procedural due process akin to the
process a United States Court would provide. See Bata v. Bata, Del.
Supr., 163 A.2d 493, 502-503 (1960). I cannot say on the record at this
juncture that the High Court's refusing to allow Bracco to bring the fraud
issue into evidence in the middle of the trial violated Bracco's due
process rights, especially considering that Delaware requires a party to
plead fraud with particularity. See Court of Chancery Rule 9(b).
Moreover, since the parties disagree as to the legal status of the
enforcement action in England, it is not helpful to my analysis. The
record does clearly indicate that an English court issued a Mareva
injunction against Bracco to preserve its assets in order that Owens Bank
eventually may satisfy the judgment. Similarly, the present motion
requests the Court to appoint a sequestrator to seize the stock, or more
precisely, to place a lien upon the stock to preserve it for possible future
satisfaction of a judgment. Sequestration is merely the first step in a
process leading to execution on the judgment. The real parties (meaning
Kingsland and Bracco) will have ample opportunity to argue whether this
Court should enforce the judgment, but that argument should be made
after the sequestrator makes his return.
B.

Jurisdiction to Enforce the
Foreign Judgment Via Sequestration

Next, Kingsland insists that Delaware's sequestration statute, 10
Del. C. § 366, provides this Court with jurisdiction over Bracco's
Delaware property necessary to enforce the St. Vincent judgment
regardless of whether the Court would have had jurisdiction to adjudicate
the merits of the case. Kingsland also asserts that Bracco had sufficient
minimum contacts with the state of Delaware to provide the Court with
jurisdiction to enforce a judgment rendered by a court of competent
jurisdiction. Specifically, in its verified complaint, Kingsland alleges that
that the assignment in question is unenforceable because it was a "champertous assignment."
In support of this argument, Garnishees cite Hall v. State, Del. Super., 655 A.2d 827, 829-20
(1994). However, Hall is not helpful to Garnishees because it involved assignment of a claim
rather than a judgment. Assigning a judgment for valuable consideration is more akin to
assigning a contract, note or financial instrument than it is to assigning an underlying claim.
Courts clearly may recognize these types of assignments, as the Hall Court itself observed. Id.
at 831 (noting that public policy favors assignments of financial instruments).

