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BYRNE v. LORD

No. 14,824
Court of Chanceryof the State of Delmvare, Sussex
June 11, 1996
Plaintiffs commenced suit to contest the election of a board of
corporate directors. Plaintiffs contended that they should have been duly
elected, rather than the defendants. Plaintiffs' motion for summary
judgment is based on three grounds: (1) that the inspector of elections
should not have included 2.75 million shares that voted in favor of the
defendants because these shares were issued for less than par value and
were thus void, (2) that defendants issued these 2.75 million shares to
assure that they would be elected and that such an issuance was invalid,
and (3) that the inspector of elections improperly refused to count the
vote of certain shares that were in the plaintiffs' favor. The defendants
moved to dismiss the complaint and to strike certain allegations within it
based on the following: (1) that plaintiffs improperly included in their
complaint allegations pertaining to a previous consent solicitation which
are immaterial to present action and will act to prejudice defendants, (2)
the voting party allegedly owning the 2.75 million shares had not been
made a party to this suit and the action should thus be dismissed for
failure to include an indispensable party, and (3) the plaintiffs' allegation
that they would have won if the inspector of elections had not refused to
count certain shares that were in the plaintiffs' favor is insufficient
because it alleges no facts and should thus be dismissed for failure to
state a claim.
The court of chancery, per Vice-Chancellor Chandler IM,held that
summary judgment should not be granted to the plaintiffs because (1) a
key issue in deciding if the 2.75 million shares were void was to
determine whether they were original issue shares or treasury shares and
the record was insufficient to make that determination, and (2) it was
desirable to hold a trial on the merits with respect to the claim that the
inspector of elections improperly discounted votes favorable to the
plaintiff. The court also rejected defendants' consolidated motion,
holding that (1) the plaintiffs' allegations pertaining to the previous
consent solicitation were material and should not be stricken, (2) the court
could provide some of the relief the plaintiff sought even if the
shareholder who owned the 2.75 million shares was not a party in the
suit, and (3) under a simple notice pleading standard, plaintiffs'
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allegations were clear enough to give sufficient notice to the defendants
as to the basis of their claim.
1.

Evidence
Pleading

Cem
C

110, 116
362(3)

Where allegations of a party are used to establish a history of
animosity between the contesting parties and such allegations do not
prejudice either party, these allegations are material and should not be
struck as immaterial or impertinent. DEL. CH. CT. R. 12(f).
2.

Corporations

m= 201

In an action contesting the election of corporate directors, the court
has authority to adjudicate the right and power of persons claiming to
own stock to vote, regardless of whether they are a party in the
proceeding or not. The court may also determine who actually owns the
stock, the legality of the stock issuance, and the right to own or hold the
stock, but the court's decision is not binding on the stock owner unless
the owner is served with process and made a party in the proceeding.
DEL. CODE ANN. tit. 8, § 227 (1991 & Supp. 1996).
3.

Pretrial Procedure

t = 625

Where the court can grant some but not all of the relief a plaintiff
requests, it is inappropriate to dismiss the entire action for failure to join
an indispensable party. DEL. CH. CT. R. 19.
4.

Statutes

Cm=

174, 176

The court must construe the Court of Chancery Rules to secure the
just, speedy, and inexpensive determination of every proceeding. DEL.
CH. CT. R. 1.
5.

Pleading

!

34(1), 34(2), 48

Delaware follows a simple notice pleading standard. DEL. CH. CT.
R. 8.
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Judgment

t=

184

Since the record owner of stock generally holds the right to vote
that stock, allegations that such a right to vote is improper gives sufficient
notice to that stock holder for the basis of a claim. DEL. CODE ANN. tit.
8, § 219 (1991).
7.

Judgment

C2=

181(1), 181(2)

The court may grant summary judgment in favor of a moving party
if that party demonstrates no genuine issue of material exists and the
moving party is entitled to judgment as a matter of law.
8.

t

Corporations

100, 105

In an action contesting the election of corporate directors by
stockholders, if a shareholder's stock is proven to be void then
cancellation is the proper remedy but if the stock is voidable then the
court may grant a form of relief that is most in accord with all the
equities of the case.
9.

Z= 99(3)

Corporations

Original issue shares must be issued for at least par value.
However, in some circumstances a corporation may issue its treasury
shares for consideration less than par value.
10.

Judgment

Ott 181(31)

Where a determination of whether contested stock shares are
original issue shares or treasury shares cannot be determined from the
record, a genuine issue of material fact exists and summary judgment on
the issue should be denied.
11.

Judgment

O

181(3), 181(31)

In an action contesting the election of corporate directors by
stockholders and where a party contends that an inspector of elections
improperly disallowed a vote in their favor of certain shares, it is
desirable to hold a trial on the merits with respect to such a claim and
summary judgment should not be granted.
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Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross & Goddess,

Wilmington, Delaware, for plaintiffs.
Grover C. Brown, Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware, for defendants.
CHANDLER, Vice-Chancellor
Plaintiffs brought this action pursuant to 8 Del. C. § 225 to contest
the election of the directors of Pace American Group ("Pace"). Before
me now are plaintiffs' motion for summary judgment and defendants'
motion to dismiss. For the reasons set forth in this letter, I deny both
motions.
I. BACKGROUND
On January 30, 1996, Pace held its annual meeting of stockholders
pursuant to this Court's November 9, 1995 Order. At the meeting, the
shareholders elected new directors. After reviewing the ballots, the
Inspector of Elections (the "Inspector") determined that the shareholders
elected defendants to Pace's board of directors. Subsequently, plaintiffs
filed this action alleging that they, rather than defendants, are the duly
elected directors of Pace.
Plaintiffs base their contention, primarily, on the allegation that the
Inspector should not have counted 2.75 million shares voted by British
American Industries, Ltd. ("BAI") in favor of defendants. Pace had
issued the shares to BAI on December 29, 1995, for a price of $.02 per
share, or $55,000 (the "BAI Shares"). At the time of the sale, the par
value of Pace's common stock was $.10 per share. Since Pace sold these
"newly issued shares" for less than par value, plaintiffs contend that the
issuance was invalid, improper and unlawful. They also allege that
defendants issued the BAI Shares in an attempt to assure they would be
elected as Pace's directors. Thus, plaintiffs ask the Court to declare the
BAI Shares void and to declare that they are the duly elected directors of
Pace.
Finally, plaintiffs contend that the Inspector improperly refused to
count the vote of certain shares in their favor which, if counted, would
have increased the margin of plaintiffs' victory. However, because of the
mathematics involved, the outcome to this action depends upon the
Court's decision as to whether Pace issued the BAI Shares validly.
Defendants moved to dismiss the complaint and to strike certain
allegations within it. Shortly thereafter, plaintiffs responded to the
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motion to dismiss and, simultaneously, filed their own motion for

summary judgment. While arguing that plaintiffs' motion for summary
judgment is premature, defendants submitted a brief in opposition to the
motion for summary judgment. Defendants, however, ask the Court to
address their motion first.
II. MOTION TO STRIKE AND TO DISMISS
Defendants consolidated three applications into one motion.
A.

Motion to Strike Pursuant to Rule 12(f)

Defendants quarrel with plaintiffs' including in their complaint
allegations which pertain to a previous consent solicitation. In
defendants' view, those allegations are immaterial to the present action
and impertinent. Defendants allege that plaintiffs included these
paragraphs in the complaint to create a prejudice in their favor. In
response, plaintiffs contend that these factual allegations provide
background to the Court and demonstrate defendants' repeated attempts
to entrench themselves.
[1] Court of Chancery Rule 12(f) authorizes the Court to order stricken
any "immaterial, impertinent or scandalous matter." In my view, these
allegations remind the Court of the history of animosity between the
parties, which is helpful in setting the stage for the next round of
litigation. They are not immaterial or impertinent. Moreover, since I am
already thoroughly familiar with the disputed allegations from previous
litigation between the parties, they do not prejudice the defendants.
Accordingly, I deny defendants' motion to strike.
B.

Motion to Dismiss

Party

-

Failure To Join An Indispensable

Next, defendants seek a dismissal of the complaint pursuant to
Court of Chancery Rule 19 because plaintiffs did not join BAI as a party
to this action. Defendants contend that BAI is an indispensable party to
the Section 225 action because the plaintiffs have requested the Court not
only to determine whether BAI had the right to vote, but also to void
those shares. In reply, plaintiffs note that a stockholder whom one
alleges to hold stock wrongfully is not an indispensable party in a Section
225 action.
[2] Both parties' arguments are correct here. Indeed, Section 227 vests
the Court with authority in a Section 225 action "to determine the right
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and power of persons claiming to own stock.., to vote at any meeting
of stockholders or members." 8 Del. C. § 227 (emphasis added).
Defendants, however, are also correct. While the Court has the power to
decide a shareholder's right to vote pursuant to Section 225, if the Court
also determines who owns the stock, the legality of the issuance or the
right to own or hold the stock, that determination, as distinguished from
the right to vote the stock, is not binding on the owner unless the owner
is served with process and made a part of the Section 225 proceeding.
See Standard Scale & Supply Corp. v. Chappel, Del. Supr., 141 A. 191,
194 (1928). See also Rosenfeld v. Standard Elec. Equip. Corp. Del. Ch.,
83 A.2d 843, 845 (1951).
[3]
Thus, plaintiffs must join BAI as a party to this action for the
Court to void the BAI Shares, as plaintiffs request in Count II of the
complaint. Clearly, however, the Court may adjudicate the issue of
BAI's right to vote within the framework of the Section 225 action
without joining BAI as a party. Consequently, I conclude that it would
be inappropriate to dismiss the entire action simply because the Court
may not provide all of the relief plaintiffs request. I deny defendants'
motion to dismiss for failure to join an indispensable party.
C.

Motion to Dismiss the Complaint - Failure to State a
Claim Upon Which Relief Can Be Granted

In Count I of the complaint, plaintiffs allege that the Inspection of
Elections improperly rejected the vote of certain shares which, in
conjunction with disallowing the BAI Shares, would have increased the
margin of plaintiffs' victory. Defendants argue that plaintiffs' complaint
is insufficient because it alleges no facts to support this allegation.
Because they view this allegation as conclusory, defendants ask the Court
to dismiss the complaint pursuant to Rule 12(b)(6).
In contrast, plaintiffs insist that to state a proper claim for
wrongfully refusing to count certain shares, Delaware's Rules simply
require plaintiffs to allege (1) that the individuals who owned the
disallowed shares were shareholders of record, and (2) that their votes
were disallowed. Since plaintiffs made those allegations, plaintiffs submit
that their complaint is sufficient.
[4-6] The Court must construe the Rules "to secure the just, speedy and
inexpensive determination of every proceeding." See Ct. Ch. Rule 1.
Further, Delaware follows a simple notice pleading standard. Ct. Ch.
Rule 8. Since the record owner of stock generally holds the right to vote
that stock, I conclude that plaintiffs' allegations give sufficient notice to
defendants of the basis for their claim. 8 Del. C. § 219; In re Giant
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Portland Cement Co. Del. Ch., 21 A.2d 697 (1941).
deny defendants' 12(b)(6) motion to dismiss.

Consequently, I

Im1. MOTION FOR SUMMARY JUDGMENT
[7]
The Court may grant summary judgment in favor of a moving
party if that party demonstrates that no genuine issue of material fact
exists and the moving party is entitled to judgment as a matter of law.
Tanzer v. International Gen. Indus.. Del. Ch., 402 A.2d 382 (1979).
A.

Contentions of the Parties

In their summary judgment motion, plaintiffs contend that if the
Inspector had not counted the BAI Shares, then plaintiffs would have
won the election. Plaintiffs move the Court to declare that BAI could not
vote the BAI Shares because Pace invalidly issued them for less than par
value.
Plaintiffs base their argument on 8 Del. C. § 153(a) which states
that "[s]hares of stock issued with par value may be issued for such
consideration having a value not less than the par value thereof ......
(emphasis added). Plaintiffs cite several cases as authority on the subject
under this section. See discussion § 111(B). Since the undisputed facts
demonstrate that Pace issued the BAI Shares for consideration less than
par value, plaintiffs argde that Pace violated Section 153(a) and this
Court must void those shares.
Defendants contend that Pace sold the BAI Shares in an attempt to
raise desperately needed funds to facilitate holding the annual meeting.
Defendants dispute plaintiffs' contention that the directors caused Pace to
issue the BAI Shares to entrench themselves, noting that the shareholders
re-elected only two of the directors who approved the sale to BAIL.
Defendants contend that BAI had no obligation to vote the BAI Shares
in favor of defendants. As to the price of the stock, defendants note that
the BAI Shares are not traded on the market so that they are worth less
than Pace's publicly traded stock, but that, nonetheless, Pace sold the BAI
Shares for the average market price of common stock during the
preceding quarter.
Defendants argue that Delaware law does not require the Court to
void the BAI Shares but, rather, that those shares are voidable.
Defendants point to several cases, including Scully v. Automobile
Finance Co. Del. Ch., 109 A. 49 (1920), in which Delaware courts have
considered the equities of the case to determine the form of relief
adopted. In defendants' view, whether and to what extent the BAI Shares
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should be counted is an issue for the Court to resolve after hearing the
evidence. Thus, the results of the election may be valid, and in spite of
the fact that Pace sold the BAI Shares for less than par value, the Court
should deny plaintiffs' motion for summary judgment.
Defendants also urge the Court to deny plaintiffs' motion because
Section 153(a)'s requirement that a corporation issues shares for at least
their par value only governs original issue shares. In the present case,
although the Stock Purchase Agreement did not formally designate the
BAI Shares as treasury shares, rather than original issue shares,
defendants contend that the BAI Shares were indeed treasury shares.
Citing Belle Isle Cor v. MacBean, Del. Ch., 61 A.2d 699 (1948),
defendants argue that Section 153(a) does not govern a corporation's
reissuance of treasury shares, and that a corporation may issue treasury
shares for consideration less than par value validly as long as the
corporation received "substantial consideration" in return.
In response, plaintiffs argue that the BAI Shares are "newly issued,
non-Treasury shares." Plaintiffs note that their complaint had asserted
that the BAI Shares were "newly issued common stock," and argue that
defendants have not refuted this allegation. Complaint 9. Because
plaintiffs believe the BAI Shares are not treasury shares, they argue that
Belle Isle does not control.
B.

Analysis

[8]
It is true, as plaintiffs contend, "if the stock is void, then
'cancellation is the proper remedy."' Staar Surgical Co. v. Waggoner.
Del. Supr., 588 A.2d 1130, 1137 (1991) (citing Diamond State Brewery
Inc. v. De La Rigaudiere Del. Ch., 17 A.2d 313, 318 (1941)). However,
the Court went on to note that, "if the stock is voidable then a Court may
grant 'that form of relief that is to be most in accord with all of the
equities of the case."' Id. Thus, the key question in determining whether
BAI had the right to vote the BAI Shares is whether the stock is void or
voidable. As the first step in resolving that question of fact, the Court
must decide whether the shares were original issue shares or treasury
shares.
As previously noted, plaintiffs cite several authorities in support of
their request that the Court consider the BAI Shares void. These cases,
however, did not involve par value, treasury shares issued for cash
consideration. For example, Yasik v. Wachtell. Del. Ch., 17 A.2d 309
(1941), involved original issue shares; Bodell v. General Gas & Electric
CoM.. Del. Ch., 132 A. 442 (1926), related to no par stock; Bowen v.
Imperial Theatres, Inc. Del. Ch., 115 A. 918 (1922) discussed the
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fraudulent issuance of shares in consideration of services provided; and
Triplex Shoe Co. v. Rice & Hutchins, Del. Supr., 152 A. 342 (1930)
involved no par stock issued for services. Since in most of these cases,
the stock at issue was no par stock or the consideration in question
consisted of services, they are not dispositive of the present case.
[9] Yasik, which holds that shares must be issued for at least par value,
is most relevant to the present case. However, in discussing a case very
similar to the present case, the Belle Isle Court specifically stated that
Yasik's rule (and presumably, section 153(a)) applies only to original
issue shares, and not to treasury shares. Belle Isle Del. Ch., 61 A.2d at
703. Notably, the Belle Isle Court stated that in some circumstances, a
corporation may issue its treasury shares for consideration less than par
value. Id. In Belle Isle the Court reviewed the circumstances and found
that since the consideration was greater than the market value, and since
the corporation was in fiscal difficulties, the corporation validly issued the
shares for consideration less than par value. Thus, Delaware law is clear.
If the BAI Shares were treasury shares, then they may have been validly
issued even though Pace sold them for consideration less than par value.
In that ease, the BAI Shares are voidable rather than void.
[10] The key question of fact which the Court must resolve is whether
the BAI Shares are treasury shares or original issue shares. The parties,
however, disagree as to the proper classification of the BAI Shares.
Plaintiffs argue that the BAI Shares are original issue shares, while
defendants contend that they are treasury *shares. Unfortunately, the
Stock Purchase Agreement which is part of the record, does not discuss
this issue. On the present record, I can neither determine the correct
classification of the BAI Shares nor decide the ultimate issue in this
Section 225 action. Since this genuine issue of material fact exists, I
deny plaintiffs' motion for summary judgment as to the validity of the
BAI Shares.
[11] Plaintiffs also seek summary judgment on their claims that the
Inspector improperly disallowed the vote in their favor of certain shares.
Because I believe that it is desirable to hold a trial on the merits with
respect to this claim, I also deny summary judgment on this claim.
Brunswick Corp. v. Bowl-Mor Co. Del. Supr., 297 A.2d 67, 69 (1972).
The resolution to this question must await the final hearing as well.
IV. CONCLUSION
Neither plaintiffs' motion for summary judgment nor defendants'
motion to dismiss proved dispositive of this Section 225 action. Counsel
should attempt to schedule an evidentiary hearing to resolve the ultimate
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question of the validity of the election as soon as practicable. After this
hearing, the Court will make a finding as to the key factual dispute of
whether the BAI Shares were treasury shares or original issue shares, and
then make an ultimate finding on the Section 225 action including, if
necessary, whether the Inspector improperly disallowed certain votes in
favor of plaintiffs.
IT IS SO ORDERED.

EMERALD PARTNERS v. BERLIN
No. 9700
Courtof Chancery of the State of Delaware, New Castle
June 25, 1996
The plaintiff sought a preliminary injunction to enjoin a merger
advocated and consummated by the defendants. The defendants requested
that the plaintiff post an injunction bond to cover any damages as a result
of the plaintiff's alleged wrongful interference with the merger. The
court of chancery granted defendants' request for an injunction bond.
The court of chancery granted defendants' and denied plaintiff's
motion for summary judgment on the substantive issue of the merger.
However, the court did not determine liability on the injunction bond.
The plaintiff appealed the grant of summary judgment against it, but the
Delaware Supreme Court dismissed the appeal by order noting the appeal
was premature because the issue of recovery on the injunction bond was
not decided.
The court of chancery, per Vice-Chancellor Steele, decided the
issue of whether it was appropriate to enter final judgment on the
substantive issue without deciding liability on the injunction bond. The
vice-chancellor recognized the discretion to enter final judgment on some
but not all issues. The vice-chancellor held that even though one party
may prevail on the merits on appeal after the time and expense of a
hearing on the injunction bond, this was not a sufficiently harsh
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consequence which would overcome the supreme court's strong policy
against piecemeal appeals.
1.

Appeal and Error

t

66

Even where a trial court judge believes it would be helpful to have
the supreme court dispose of a substantive issue which might obviate the
need to deal with an ancillary issue below, Rule 54(b) cannot be
interpreted as an invitation to ignore the strong policy not to accept
piecemeal appeals. DEL. CH. CT. R. 54(b).
2.

Judgment

Ct

650

Rule 59(a) refers to discretion to direct the entry of final judgment
upon one or more disparate claims, but fewer than all only upon an
express determination that there is not just reason for delay and upon
express direction for the entry of final judgment. DEL. CH. CT. R. 59(a).
3.

Judgment

C:,

650

Courts look for extraordinary circumstances to justify granting the
entry of final judgment on some but not all of the claims in the action.
4.

Judgment

T

650

Courts do not have broad discretion to enter final judgment even
where it would be more convenient for the future course of the case
below to have some interim direction from the supreme court.
5.

Appeal and Error
Judgment

(t
m 650

66

The fact that one party may prevail on the merits on appeal, after
the time and expense of a hearing on the recovery of an injunction bond,
does not constitute a sufficiently harsh consequence which would justify
a court entering final judgment on the merits, but not on the injunction
bond.
Gregory V. Varallo, Esquire, Daniel A. Dreisbach, Esquire, and Evelyn
Estes Fortier, of Richards, Layton & Finger, Wilmington, Delaware, for
plaintiff.
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Lewis H. Lazarus, Esquire, and Joseph C. Schoell, Esquire, of Morris,
James, Hitchens & Williams, Wilmington, Delaware, for individual
defendants.
Vernon R. Proctor, Esquire, of Bayard, Handelman & Murdoch, P.A.,
Wilmington, Delaware, for corporate defendant.
STEELE, Vice-Chancellor

On September 22, 1995 1 granted defendants' motion for summary
judgement and denied plaintiff's motion for summary judgement. This
decision effectively resolved the substantive dispute between the parties.
Plaintiff appealed. The Supreme Court dismissed the appeal by Order
noting the appeal to be premature because of the pending issue of
recovery on a bond posted covering any alleged damages resulting from
this Court's earlier precipitous grant of a preliminary injunction.
The Order of the Supreme Court sent the case back to me for two
possible but irreconcilable conclusions about the future progress of this
case. Not surprisingly for tactical reasons best known to them alone, the
parties disagree about the appropriate basis for proceeding.
The Plaintiff urges me to grant "entry of a final judgment pursuant
to Chancery Court Rule 54(b)." This conclusion would allow me to send
the sole remaining substantive issue back to the Supreme Court in an
acceptable format and, depending upon their decision, possibly obviate
the need for a hearing on recovery on the injunction bond.
The Defendants urge me to schedule and hold a hearing on
recovery on the injunction bond thereby resolving all disputes below
before the matter reaches the Supreme Court again. No one doubts the
Parties will appeal no matter what I do. The hearing Defendants request
will address whether the Plaintiff wrongfully sought to enjoin the merger
advocated and consummated by the defendants and to what extent, if any,
defendants may have been damaged by the injunction.
Both parties find support for their positions in the general law and
directly from the Order entered by the Supreme Court dismissing the
appeal.
The Order of December 11, 1995 contains the following relevant
statements:
(6)
... an appeal from the Court of Chancery to this
Court is premature absent...entry of a final judgment
pursuant to Chancery Court Rule 54(b). at 3-4.
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(4) An order is deemed final and appealable if the trial
court has clearly declared its intention that the order be the
court's "final act" in disposing of all justiciable matters
within its jurisdiction.
(6) Until the issue of recovery on the bond in the Court
of Chancery is disposed of, the finality of the judgment
from which this appeal has been taken is suspended.
(4)

...Emerald Partner's (sic) contention that the issue

of recovery on the bond is purely collateral to the Court of
Chancery's decision on the merits 'falls to appreciate the
strong policy of this Court not to accept piecemeal appeals
from a single proceeding in a trial court.' Simmons v.
Simmons, Del. Supr., C.A. No. 1264-90, Walsh, J.
(Nov. 12, 1992) (ORDER).
CONTENTIONS OF THE PARTIES
Plaintiff contends the Supreme Court's qualification of its dismissal
by referring to Rule 54(b) suggests I not only can but should exercise a
form of broad discretion declaring my order on the merits a "final act"
disposing of all justiciable matters within (my) jurisdiction." Plaintiff
very persuasively argues this is a sensible, time saving measure which
may well obviate the need for a bond hearing should Plaintiff (who will
appeal additional hearing or not) be successful on appeal. Plaintiff urges
me to declare I have the power and discretion to enter such an order any
time when I render a decision which finally determines a claim separate
from other claims so long as I can also find no reason for delaying an
appeal. The factual case is more compelling here when the sole
remaining action is a remotely connected legal and unconnected factual
issue arising from the bond. Plaintiff contends to do otherwise in the
face of no prejudice to the Defendants will unnecessarily harshly impact
upon it. Scholars, who handle neither a proliferation of appeals nor
factual hearings below, have so opined. See John C. Nagel, Note:
Replacing The Crazy Quilt of InterlocutoryAppeals JurisprudenceWith
DiscretionaryReview, 44 Duke L.J. 200 (1994); see also 16 Wright, et
al., Federal Practice and Procedure, § 3920 at 6 (1977).
Defendants, of course, oppose Plaintiff's Motion for Entry of Final
Judgment. They contend trial courts have no such broad discretion but
are bound by the clear requirement of adhering to the Supreme Court's
policy of avoiding "piecemeal appeals." Only where rare circumstances
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force a compelling need to enter final judgment should a trial court
exercise its limited discretion to grant a motion to enter a final judgment.
Defendant argues Rule 54(b) only exists to create "a discretionary power
to afford a remedy in the infrequent harsh case.. ." Panichellav. Pa.
R.R. Co., 252 F.2d 452, 455 (3d Cir. 1958); see In Re Tri-StarPictures,
Ina Litigation, Del. Ch., C.A. No. 9477, Jacobs, V.C. (Sept. 26, 1989),
Letter op. at 3.
ANALYSIS
Just what is the scope of discretion a trial court can or for that
matter should exercise in determining whether a motion for entry of
judgment should be granted?
The facts of this case come closer to a sound basis for exercise of
discretion than most because of the tenuous relationship between the
remaining action required in this court and the substantive issues
presented for appeal. Notwithstanding that factual observation, I
conclude it would be inappropriate for me to grant a motion for entry of
a final judgment.
Three factors compel the conclusion Plaintiff's motion for entry of
a final judgment must be denied.
1.
The focus and tenor of the Supreme Court's Order
dismissing the initial appeal.
2.
The language used by other trial court judges to
analyze their discretionary power under Rule 54(b).
3.
The absence of any facts suggesting an imbalance of
equities between the parties.
I do not take idly a comment on policy by our Supreme Court
under any circumstances. Here, the statement of policy could not have
been made more strongly -- both in general terms and on the
circumstances of this case.
Emerald Partner's (sic) contention that the issue of recovery
on the bond is purely collateralto the Court of Chancery's
decision on the merits fails to appreciate the strongpolicyof
this Court not to accept piecemeal appeals from a single
proceeding in a trial court. cite omitted, emphasis supplied.
[1]
The reference to Rule 54(b) cannot be interpreted as an invitation
to ignore that "strong policy" whenever a trial court judge believes it
would be helpful to have the Supreme Court dispose of a substantive
issue the result of which might obviate the need to deal with an ancillary
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issue below Even more simply stated, I have not as a matter of fact
"dispos[ed] of all justiciable matters" before me in this case. Lest one
view this interpretation as the more pusillanimous of the alternatives,
other Delaware trial courts seem to agree.
[2-3] Rule 59(a) refers to discretion to direct the entry of a final
judgment upon one or more disparate claims, "but fewer than all only
upon an express determination that there is not just reason for delay and
upon an express direction for the entry of judgment .... ." It would be
easy to conclude a trial court need only reason the absence of a need to
delay excuses the obligation to clean up the case and neatly package the
whole for the Supreme Court's review whenever it seems more
convenient to do so. It appears in order to rein in this arguably broad
grant of discretion and to square it with the Supreme Court's "strong
policy against piecemeal appeals" courts look for extraordinary
circumstances to justify granting the entry of a final judgment on some
but not all of the claims in the action. Obviously some parameters
beyond Webster's definition of the words "justreason" have been helpful.
Within the broad frame work of administrative interests and the equities
of the case the following terms have been used:
(a)
the advance of "any compelling reason to bifurcate the
issues." Stein v. Orloff, Del. Ch., C.A. No. 7276 Hartnett, V.C.
(Sept. 25, 1985), Mem. op. at 7 (emphasis added);
"the compelling need that would warrant the entry of final
(b)
judgment and a determination that no just reason exists for delay
of an appeal." Sequa Corp v. Aetna Casualty, Del. Super., C.A.
No. 89C-AP-1, Herlihy, J. (Aug. 7, 1992), Mem. op. at 5
(emphasis added); and,

(c)

... Rule 54(b) exists to create "a discretionary power to
afford a remedy in the infrequent harsh case ......

In Re Tri-Star, C.A. No. 9477 at 3 (Vice Chancellor Jacobs quoting with
approval Ponichella,252 F.2d at 455).
[4]
The terms used by earlier cases make it clear no wide swath of
discretion exists allowing trial courts to enter final judgment on claims
even where it would be more convenient for the future course of the case
below to have some interim direction from the Supreme Court. I find the
discretion afforded me far less sweeping than that urged by Plaintiff.
[5]
Plaintiffs motion, briefing and oral argument disclose no
compelling need to create an exception here to the Supreme Court's firm
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policy against piecemeal appeals. There are no harsh consequences
facing the parties on either side. True, should Plaintiff prevail on appeal
after the time and expense of a hearing on recovery on the bond, that
time and expense would have been wasted by both sides and this Court.
Certainly the Supreme Court had to be well aware of that consequence
when it entered its Order of December 11, 1995. There can be no
mystery about the relative weight the Supreme Court places on its policy
against piecemeal appeals and the possibility of avoiding judicial
inefficiency in the Court below. I am aware of no harsher consequences
to the parties now than those known to the Supreme Court on
December 11, 1995.
There are no factual bases for concluding there exists a compelling
need to find "no just reason for delay."
The Motion for Entry of final Judgment is denied. The parties will
confer with the Court for further scheduling.
IT IS SO ORDERED.

GENERAL ELECTRIC CO. v. STAR TECHNOLOGIES, INC.
No. 14,923
Court of Chancery of the State of Delaware,New Castle
July 1, 1996
Plaintiff, a New York corporation based in Connecticut, filed a
complaint to vacate an arbitration award granted by the American
Arbitration Association in favor of defendant, a Delaware corporation
based in northern Virginia. Plaintiff's complaint alleged that the
arbitration award was improper and that the court of chancery had subject
matter jurisdiction even where the arbitration agreement did not provide
for jurisdiction in Delaware. Defendant filed a motion to dismiss the
Delaware action pursuant to Delaware Chancery Court Rules 12(b)(1) and
(b)(3) or to stay the proceedings in favor of the related federal action.
The court of chancery, per Vice-Chancellor Chandler, concluded
that section 5702(a) limits the court's jurisdiction to those cases in which
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the parties' agreement provides for arbitration in Delaware. The court
held that it lacked subject matter jurisdiction to decide this controversy.
Accordingly, defendant's motion to dismiss pursuant to Delaware
Chancery Court Rule 12(b)(1) was granted.
1.

Statutes

Cmm 205, 207

The court must give practical meaning to a statute as a whole. The
court must attempt to harmonize sections of a statute that are conflicting;
however, if this proves impossible then the specific provision prevails
over the more general provisions.
2.

Arbitration

Cm= 7.8, 72.2, 82.5

The court of chancery does not have subject matter jurisdiction
where the parties' agreement in this action did not provide for arbitration
in Delaware and where the arbitration was held in the District of
Columbia.
3.

m 206

Statutes

The court must interpret the statute so as to give effect to the
object sought to be attained. One objective of the Uniform Arbitration
Act is to make uniform the law of those states which enact it.
4.

Arbitration

0

7.8, 72.2, 82.5

On its face, section 5702(a) limits the court's jurisdiction to
enforce arbitration awards to those cases in which the parties' agreement
provided for arbitration in the State of Delaware. DEL. CODE ANN. tit.
10, § 5702(a) (1995).
5.

Arbitration

Cm= 7.8, 72.2, 82.5

Where the parties did not agree to arbitrate in Delaware, nor did
they mutually assent to arbitrate in this state, the court of chancery lacks
subject matter jurisdiction to decide a dispute of an arbitration award
under the Uniform Arbitration Act.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Dennis J. Block, Esquire, and Stephen A.
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Radin, Esquire, of Weil, Gotshal & Manges, New York, New York, of
counsel, for plaintiff.
Kevin Gross, Esquire, of Rosenthal, Monhait, Gross & Goddess, P.A.,
Wilmington, Delaware; and Robert L. Deitz, Esquire, and John M.
Devaney, Esquire, of Perkins Coie, Washington, D.C., of counsel, for
defendant.
CHANDLER, Vice-Chancellor
In 1991 General Electric Company ("GE"), a New York
corporation based in Connecticut, and Star Technologies, Inc. ("Star"), a
Delaware corporation based outside of Washington D.C. in northern
Virginia, entered into a Development and Technology Transfer
Agreement ("Development Agreement") whereby they agreed to develop
a reconstruction processor, a device used in connection with medical
imaging. Section 9.1 of the Development Agreement provides that all
disputes arising under the Development Agreement "shall be finally
settled under the Commercial Arbitration Rules... and judgment upon
the award rendered may be entered in any court having jurisdiction
thereof." Neither Section 9.1, nor any other section in the Development
Agreement, specified the state in which the parties agreed to submit to
arbitration.
After a period of time, the parties' relationship deteriorated and
disputes arose between them. In early 1996, Star demanded that the
parties enter into arbitration to resolve the disputes pursuant to the
Development Agreement. The Development Agreement, however, did
not specify the jurisdiction for arbitration. Since the parties could not
agree as to the venue for arbitration, they asked the American Arbitration
Association (the "Association") to select the venue. Each side argued to
the Association that its own home-base was the most appropriate venue
for the arbitration. After considering each side's contentions, the
Association decided that the arbitration should proceed in the venue most
convenient to Star. Ultimately, the parties submitted to arbitration in
Washington, D.C., which is in close proximity to northern Virginia.
The parties participated in a lengthy evidentiary hearing, and on
March 14, 1996, the Association awarded Star over $9 million in
damages for lost profits, interest, lost time and royalties. Then on
April 4, 1996, GE filed a complaint in the Delaware Court of Chancery
alleging that the arbitration award is improper. GE asked the Court to
vacate the award. Meanwhile, Star filed its own action in the United
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States District Court for the District of Columbia, requesting the Court to
confirm the award.
Star moved either to dismiss the Delaware action, pursuant to Court
of Chancery Rules 12(b)(1) and (b)(3), or to stay these proceedings in
favor of the related federal action. GE filed a similar motion in the
federal district court action. I heard oral argument on Star's motion on
June 13, 1996.
For the following reasons I conclude that the Court of Chancery

does not have subject matter jurisdiction over this matter, and I grant
Star's motion to dismiss. Since the Court's subject matter jurisdiction is
a dispositive, threshold issue concerning the Court's power to act, I do
not address the venue issue or the motion to stay this proceeding.
I. BACKGROUND: THE UNIFORM ARBITRATION ACT
Because pre-twentieth century courts refused to allow arbitrators to
oust their jurisdiction by contract, the common law disfavored arbitration
agreements. Courts demonstrated their dislike of arbitration agreements
by allowing parties to revoke such agreements and refusing to specifically
enforce them. Pettinaro Constr. Co. v. Partridge. Del. Ch., 408 A.2d 957,
961 (1979). Over time, however, judicial policy evolved and some courts
began to permit parties to resolve their disputes outside of the court in a
less costly and more specialized forum. Other courts, however, continued
to abide by the old common law rule. Id. The Delaware Legislature
recognized that it needed to enact a provision setting forth the policy of
the state to abolish this common law rule and to resolve a split in the
courts. Thus, in 1972, the Delaware Legislature adopted the Uniform
Arbitration Act, 10 Del. C. §§ 5701-5725 (the "Act"), codifying at
Section 5701 the current public policy of this State to enforce agreements
to arbitrate without regard to the justiciability of the underlying claim.
Id.
The parties agree that the Act governs whether this Court has
subject matter jurisdiction to vacate the award in the present case. The
Act mentions the term "jurisdiction" in two sections. First, the Act's
policy statement, Section 5701, captioned "Effect of arbitration
agreement" provides:
A written agreement to submit to arbitration any controversy
...is valid, enforceable and irrevocable, ... and confers
jurisdiction on the Chancery Court of the State to enforce it
and to enter judgment on an award.
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10 Del. C. § 5701. Notably, Section 1 of the Model Uniform Arbitration
Act ("Uniform Act"), "Validity of Arbitration Agreement" does not
contain language which specifies the court within the state which will
have jurisdiction to her the matter. Rather, it simply provides that a
written contract to submit to arbitration is valid, enforceable and
irrevocable. Unif. Arb. Act § 1.
The Act also discusses jurisdiction in Section 5702(a), entitled
"Jurisdiction of the Court; applications to the Court." That section states:
The term "Court" means Court of Chancery of this State.
... The making of an agreement described in § 5701
providing for arbitration in this State confers jurisdiction on
the Court to enforce the agreement under this chapter and to
enter judgment on an ward thereunder, except as provided
in § 5718.
10 Del. C. § 5702(a) (emphasis added). In addition to limiting the
Court's subject matter jurisdiction, Section 5702 also addresses the
preliminary matters of venue and the limitation on time to demand
arbitration.
In comparison, the relevant part of the Uniform Act's jurisdiction
section contains the same limitation on the court's subject matter
jurisdiction as does Delaware's Act. To confer subject matter jurisdiction
on the court, the agreement must provide for arbitration in "this State:"
The term "court" means any court of competent jurisdiction
of this State. The making of an agreement providing for
arbitration in this State confers jurisdiction on the court to
enforce the agreement under this Act and to enter judgment
on an award thereunder.
Unif. Arb. Act § 17 (emphasis added).
1I. CONTENTIONS OF THE PARTIES
Because Star incorporated in Delaware, Star admits that this Court
has personal jurisdiction over it. However, Star contends that the Act
does not supply the Court with subject matter jurisdiction in the present
case because the Development Agreement did not provide for arbitration
in "this State," i&e. the State of Delaware. Rather, the Development
Agreement simply provides that "any court with jurisdiction" may enter
judgment upon the award rendered. In support of its argument, Star
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points to language in Section 5702(a) which, on its face, appears to limit
Section 5701 and the court's jurisdiction to hear these matters:
The making of an agreement described in § 5701 providing
for arbitration in this State confers jurisdiction on the Court
to enforce the agreement under this chapter ....
10 Del. C. § 5702(a) (emphasis added).
Since the Development
Agreement did not provide for arbitration "in this State," Star argues that
this Court lacks subject matter jurisdiction over this action.
Star also emphasizes that the statute itself, in its "Uniformity of
Interpretation" provision, charges this Court to interpret the Uniform Act
in a manner consistent with interpretations from other jurisdictions. 10
Del. C. § 5720. Star points to cases in other jurisdictions in which the
courts interpreted similar jurisdiction provisions. Those courts have held
that, under the Uniform Act, they have jurisdiction to hear challenges to
arbitration awards only if the parties agreed to arbitrate in that particular
state or, in fact, submitted to arbitration in that state. See Tru Green
Corp. v. Sampson. 802 S.W.2d 951 (Ky. App. 1991).
In contrast, GE insists that this Court has subject matter jurisdiction
even where the arbitration agreement does not provide for jurisdiction "in
this State." GE's argument relies on Section. 5701, Delaware's policy
statement which abolishes the common law presumption against the
enforcement of arbitration agreements. Again, Section 5701, captioned
"Effect of arbitration agreement" states that arbitration agreements are
valid and that the Chancery Court has jurisdiction to enforce such
agreements. GE argues that this policy section, rather than Section
5702(a), entitled "Jurisdiction," controls whether this Court has subject
matter jurisdiction in the present case.
Further, GE contends that Section 5702(a) does not modify or
narrow the application of Section 5701. Rather, GE argues that Section
5702(a) "relates only to a subset of arbitration agreements." What that
subset includes, under GE's interpretation, is unclear.
GE also notes that Delaware's Section 5701 is not identical to
Section 1 of the Uniform Act. In GE's view, the Uniform Act, as well
as other statutes, confer more limited subject matter jurisdiction than does
Delaware's Act. Thus, GE argues that, unlike the Uniform Act, the
Delaware version of the Uniform Arbitration Act deliberately gives the
Court the additional power to vacate an award even if the agreement did
not provide for arbitration in Delaware.
Finally, GE maintains that since the parties here agreed that "any
court with jurisdiction" might decide the matter, this Court has
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jurisdiction to do so. GE cites Moss v. Prudential-Bache Securities, Inc.,
Del. Supr., 581 A.2d 1138 (1990), in support of its contention that the
"any court" language circumvents the express requirements of Section
5702 and relies on Northem Indiana Commuter Transp. Dist. v. Chicago
Southshore and South Bend R.R., 661 N.E.2d 842, 845 (Ind. Ct. App.
1996) to distinguish the cases cited by Star.
III. ANALYSIS
[1]
The question before me is whether the Delaware Court of Chancery
has subject matter jurisdiction under the Act to vacate the unconfirmed
District of Columbia arbitration award where the agreement between the
parties does not provide for arbitration in Delaware. To decide the issue,
I interpret the Act in a manner consistent with conventional principles of
statutory construction. For example, the Court must give practical
meaning to the statute as a whole. Green v. Sussex County, Del. Super.,
668 A.2d 1319 (1996). In doing this, the Court must attempt to
harmonize sections that are conflicting; however, if this proves
impossible, then the specific provision prevails over the more general
provisions. Turnbull v. Fink. Del. Supr., 668 A.2d 1370, 1376 (1996).
In spite of the seemingly broad jurisdictional language contained
in Section 5701, I do not understand Section 5701 to confer jurisdiction
on the Court of Chancery in every instance in which parties, one of
which is a Delaware corporation, have entered into an arbitration
agreement. Reading the statute in this manner would declare Delaware's
Chancery Court able to enforce any arbitration agreement regardless of
the venue of the arbitration. As the Court in Pettinaro Construction
noted, Section 5701 is simply Delaware's broad policy statement which
abolished the common law rule against enforcing arbitration agreements.
408 A.2d at 961. Additionally, GE's interpretation is irreconcilable with
Section 5702 which is the stated jurisdictional provision within the Act
and which on its face modifies Section 5701. So viewed, the fact that the
Delaware Legislature added jurisdictional language to Section 5701 that
the Uniform Act does not contain does not have the significance that GE
would have this Court attribute to it. See generally W.B. Venables &
Son v. Bd. of Educ. of Seaford Sch. Dist. Del. Ch., C.A. No. 784, 786,
Brown, V.C. (June 15, 1981), Mem. Op. at 6 (stating that the fact that the
General Assembly added language to Section 5714 does not indicate the
legislature's intent since it is irreconcilable with other Sections within the
Act.)
Moreover, GE's argument that the parties may stipulate that "any
court with jurisdiction may enforce the award," is circular and simply
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begs the question: Does the Court have subject matter jurisdiction? A
stipulation cannot fabricate or create jurisdiction.
Further, if possible in construing the Act, I must harmonize Section
5701 with Section 5702, so as "to give sensible and practical meaning to
the statute as a whole, to give effect to the object sought to be attained,
....H Green Del. Super., 668 A.2d 770. Reading the Act as a whole,
Section 5702 refers back to Section 5701 and clearly modifies it, limiting
the Court's jurisdiction to hear actions where the arbitration agreement
provides for arbitration in Delaware. Notably, the language in Section
5703 also is consistent with this interpretation. This section allows this
Court to compel arbitration where "no substantial question whether a
valid agreement to arbitration in this State was made.. .." 10 Del. C.
§ 5703 (emphasis added).
Moreover, reading Sections 5701 and 5702 so as to make them
consistent, I understand Section 5701 to use the term "jurisdiction" in a
more limited sense than Section 5702. The term 'jurisdiction" in Section
5701 simply refers to the proper tribunal within the State of Delaware in
which a party may bring an action to enforce an arbitration agreement.
In other words, Section 5701 specifies that the Court of Chancery, rather
than the Superior Court, is the proper tribunal in which to bring such an
application. Then Vice Chancellor Hartnett referred to this aspect of
subject matter jurisdiction in Bonk v. New Castle County, Del. Ch., C.A.
No. 5196, Hartnett, V.C., (Jan. 27, 1978). There, he stated, "[ain
allegation that an equity court lacks subject matter jurisdiction because
there is an adequate remedy at law means... lack of jurisdiction in an
equity court, but not necessarily in every other court." Bonk, Del. Ch.,
C.A. No. 5196, Mem. Op. at 2. With this principle in mind, one can
surmise that the Legislature specified the Court of Chancery's jurisdiction
in Section 5701 because Delaware, unlike the vast majority of the states,
bifurcates its Courts of law and equity. Since equity, rather than law, can
provide the remedy of specific performance, the Court of Chancery, as
opposed to the Superior Court, is the proper tribunal in which to bring an
action to enforce an agreement to arbitrate.
[2]
To interpret the Act in a sensible manner as a whole, I thus
conclude that Section 5702(a), "Jurisdiction," modifies and limits the
"Effect of an arbitration agreement," Section 5701. Since the parties'
agreement in this action did not provide for arbitration in Delaware and
since the arbitration was held in the District of Columbia, the Court of
Chancery does not have subject matter jurisdiction and cannot hear this
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matter. Moss, which interprets the Federal Arbitration Act rather than the

Uniform Arbitration Act, is not relevant to the present case.'
Alternatively, even if one found it impossible to harmonize these
two sections, one would arrive at the same result. It is clear that Section

5701 is a general policy statement rather than a specific provision
governing the topic of jurisdiction. Since Section 5702 is the more
specific jurisdiction statute, it prevails over Section 5701. Turnbull Del.
Supr., 668 A.2d at 1376.

[3]

In addition, the Court must interpret the statute so as "to give effect

to the object sought to be attained." Green. Del. Super., 668 A.2d 1319.

One objective of this statute is "to make uniform the law of these states
which enact it." 10 Del.C. § 5702. The present interpretation of the Act

is consistent with interpretations in other states where Court's have ruled
that, for a court to obtain jurisdiction to confirm or vacate an award, the
parties must either provide in their written agreement for arbitration in
that state or, by common assent, actually arbitrate the matter in the state.
For instance, in Tru Green Corp. v. Sampson, 802 S.W.2d 951

(Ky. App. 1991), the Kentucky Court considered whether it had subject
matter jurisdiction to resolve a controversy over an Ohio arbitration
award. The relevant part of Kentucky's jurisdiction statute contains the
same key language which is at issue here, "the making of an [arbitration
agreement] ... providing for arbitration in this state confers jurisdiction
on the court. . . ." Id. at 953 There the Court said, "the plain meaning

of the statute is that the agreement, wherever made, must provide for the
arbitration itself to be in the Commonwealth [of Kentucky] in order to
confer subject matter jurisdiction on a Kentucky court." Id. at 953.
Additionally, in Stephanie's v. Ultracashmere House, Ltd, 424
N.E.2d 979 (Ill. App. 1981), the parties had agreed to arbitration in New

'During oral argument, GE's counsel suggested that the venue provision of Section
5702(b) supports GE's construction of the Act. The argument goes as follows: Section
5702(b) provides that a complaint to enter judgment on an arbitration award shall be filed in
the county specified in the arbitration agreement or in the county where the arbitration hearing
has been held. Otherwise, it provides, the complaint shall be filed in the county where the
adverse party resides or has a place of business or, if none, in any county of the state. The
"otherwise" provision, argues GE, must refer to agreements that do not provide for arbitration
in this State, thus supporting GE's view that Section 5701 is a broad grant of subject matter
jurisdiction. But this contention assumes what it attempts to prove. A common sense reading
of the "otherwise" language in Section 5702(b) is that arbitration agreements that do not specify
a particular county in Delaware, or specify more than one state for arbitration, should be
enforced in a county where the defendant resides or does business or, failing that, in any
county. This approach provides a more sensible reading of the "otherwise" language, is
consistent with Section 5701(a), and avoids assuming a legislative intent that the statutory
language does not support.
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York. Thereafter, plaintiff filed a petition in an Illinois court to vacate
the New York arbitration award before a New York court had confirmed
the award. The Illinois court held that since the parties did not arbitrate
in Illinois, Illinois had no subject matter jurisdiction to act upon the
award. The Illinois court noted that if a New York court had confirmed
the award, then it would have jurisdiction to recognize the award under
the full faith and credit clause. However, the Uniform Arbitration Act
did not confer jurisdiction on an Illinois court in those circumstances.
Moreover, in Tri-City Construction Co. v. March. 668 S.W. 148
(Mo. App. 1984), the parties specified that the Kansas Uniform
Arbitration Act would control any arbitration, but did not specify in their
written agreement the location for arbitration. The parties had appeared
and actually submitted to arbitration in Missouri. The question was
whether the Missouri court had jurisdiction to confirm the award under
the Uniform Act since the parties had submitted to arbitration in
Missouri. In determining that the Missouri court had jurisdiction under
the Act to confirm the award, the Court noted, "every state which has
considered the question of jurisdiction has focused on the place of
arbitration... ," 668 S.W.2d 148, 152 (Mo. App. 1984).
In contrast, GE provides no support for its proposed interpretation
of the Act which wold confer subject matter jurisdiction upon the
Delaware Court of Chancery to enforce any arbitration agreement where
it has personal jurisdiction over one of the parties regardless of whether
the agreement provided for arbitration in Delaware and regardless of
whether the parties actually submitted to arbitration in Delaware. Such
an interpretation is clearly at odds with other state courts' interpretations
of the Uniform Act. Moreover, GE's attempt at distinguishing those
cases by citing Northern Indiana Commuter Transp. Dist. v. Chicago
Southshore and South Bend R.R., 661 N.E.2d 843 (Ind. Ct. App. 1996),
is not helpful to its position. The jurisdiction provision in the Indiana
Uniform Arbitration Act also contains relevant "in this state" limitation.
Id. at 845 In that case, the parties' arbitration agreement stipulated that
the parties could institute an action to challenge the arbitrators' decision
in Indiana. Accordingly, the Indiana court found that the agreement
conferred jurisdiction upon the Indiana courts although the parties had
submitted to arbitration in another state. The court found that the parties
could not remove the Indiana court's jurisdiction simply by submitting to
arbitration elsewhere. The Indiana decision is completely consistent with
the present interpretation of the Act.
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IV. CONCLUSION
[4-5] On its face, Section 5702(a) limits the Court's jurisdiction to
enforce arbitration awards to those cases in which the parties' agreement
provided for arbitration in the State of Delaware. In the present case, the
parties did not agree to arbitrate in Delaware, nor did they mutually
assent to arbitrate in this State. Accordingly, the Court of Chancery lacks
subject matter jurisdiction to decide this controversy under the Uniform
Arbitration Act. I grant Star's motion to dismiss pursuant to Rule
12(b)(1).
An Order has been entered consistent with this Memorandum
Opinion.
ORDER
For the reasons set forth in the Court's Memorandum Opinion
entered in this case on this date, it is
ORDERED that this action is dismissed for lack of subject matter
jurisdiction, pursuant to Court of Chancery Rule 12(b)(1).

GREEN v. PHILLIPS
No. 14,436
Court of Chancery of the State of Delaware,New Castle
June 19, 1996
Following the revision of a consulting and noncompetition
agreement between corporation and its former chairman, Phillips, the
plaintiff, a shareholder, brought an action on behalf of the corporation
alleging the directors breached their fiduciary duties and committed
corporate waste by entering into the agreement. Plaintiffs sought an
adjudication declaring the agreement void ab initio and directing Phillips
to return all benefits received by him pursuant to the agreement.
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The defendants moved to dismiss this action pursuant to Court of
Chancery Rule 23.1, on the ground that plaintiff failed to make a pre-suit
demand, or, alternatively failed to allege particularized facts that would
establish demand futility. The defendants also moved to dismiss pursuant
to Chancery Court Rule 12(b)(6), on the ground that the plaintiff has
failed to state a claim upon which relief can be granted.
The court of chancery, per Vice-Chancellor Jacobs, denied
defendants' Rule 23.1 motion and granted defendants' 12(b)(6) motion
to the extent the complaint alleges money damages against the individual
defendants. In deciding on the Rule 23.1 motion, the court held: (1) a
pre-suit demand by plaintiff would have been futile, and (2) a corporation
entering into a contract conferring benefits upon a third party without
consideration is enough to create a reasonable doubt as to whether the
directors were exercising valid business judgment. In deciding the
12(b)(6) motion, the court held that the directors (other than Phillips)
were not personally liable for breach of fiduciary duties.
1.

Corporations

m=

206(4), 211(5)

Pre-suit demand is deemed futile if the particularized factual
allegations of the complaint create a reasonable doubt that (1) the
directors were disinterested and independent, or that (2) the challenged
action was otherwise the result of a valid exercise of business judgment.
2.

Corporations

!

206(4), 211(5)

As a general matter, to establish director interest sufficient to
excuse demand, the plaintiff must allege particularized facts showing that
a majority of the board had either (1) a financial interest not equally
shared by the stockholders, or (2) an entrenchment purpose.
3.

Corporations

C

206(4), 211(5)

To plead entrenchment, the complaint must allege facts sufficient
to demonstrate that the sole or primary purpose of the challenged board
action was to perpetuate the directors in control of the corporation.
4.

Corporations

==,

206(4), 211(5)

To establish a reasonable doubt as to director independence, a
plaintiff must allege with particularity facts demonstrating that the
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directors were dominated or otherwise controlled by an individual or
entity interested in the transaction.
5.

Corporations

T=w 206(4), 211(5)

The fact that a stockholder could potentially mount a proxy
challenge to oust the board is not an actual threat to the directors and
therefore not sufficient to show the directors were acting to perpetuate
their control.
6.

Corporations

206(4), 211(5)

O

The directors' rejection of a shareholder's demand demonstrates the
directors' independence from the particular shareholder.
7.

Corporations

&

206(4), 211(5)

A pre-suit demand may be excused if the complaint creates a
reasonable doubt the contested action was the result of a valid exercise
of business judgment.
8.

Corporations

=

206(4), 211(5), 310(1)

Under Aronson's second prong, demand may be excused if the
complaint creates a reasonable doubt that the contested action was the
result of a valid exercise of business judgment. A claim of corporate
waste is generally addressed under this prong of the Aronson test. A
waste claim arises where a board authorizes action on the corporation's
behalf on terms that no person of ordinary, sound business judgment
could conclude represents a fair exchange.
9.

Corporations

€t

206(4), 211(5), 310(1)

To state a claim for corporate waste, the complaint must allege
particularized facts showing that the corporation, in essence, gave away
assets for no consideration.
10.

Corporations

tm:

206(4), 211(5)

On a motion to dismiss a corporate waste claim, the court must
decide all reasonable inferences in favor of the nonmoving party.
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Corporations

Obe 206(4), 211(5)

Board of directors entering into a contract conferring benefits to a
third party without consideration is sufficient to create a reasonable doubt
as to the board's valid exercise of business judgment.
12.

Corporations

*

319

Where the articles of incorporation shield directors from personal
liability for breach of the fiduciary duty of due care and the directors act
in good faith, the directors are not personally liable.
Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware, for plaintiff.
A. Gilchrist Sparks, I, Esquire, John E. Abramczyk, Esquire, and Donna
L. Culver, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington,
Delaware; and Joel W. Stemman, Esquire, and Phillip B. Gerson,
Esquire, of Rosenman & Colin, New York, New York, of counsel, for
defendants Ellis E. Meredith, Peter J. Solomon, Irwin W. Winter, Edward
H. Cohen, Estelle Ellis, Maria Elena Lagomasino, William S. Scolnick,
Joseph B. Fuller, Bruce J. Klatsky, Bruce Maggin, and Steven L.
Osterweis.
John H. Small, Esquire, Wayne J. Carey, Esquire, and April Caso Ishak,
Esquire, of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington,
Delaware; and Andrew J. Levander, Esquire, Scott M. Zimmerman,
Esquire, and Louis M. Solomon, Esquire, of Shereff Friedman Hoffman
& Goodman, L.L.P., New York, New York, of counsel, for defendant
Lawrence S. Phillips.
Richard D. Heins, Esquire, of Ashby & Geddes, Wilmington, Delaware,
for nominal defendant Phillips-Van Heusen Corporation.
JACOBS, Vice-Chancellor

This is a derivative action brought by a shareholder of Phillips-Van
Heusen Corporation ("PVH"), on behalf of PVH against twelve of its
present and former directors. 1 The complaint alleges that the defendants
'The named defendants, in addition to Mr. Phillips, are Bruce Klatsky, Irvin Winter,
Edvard Cohen, Estelle Ellis, Maria Elena Lagomasino, William Scolnick, Ellis Meredith, Peter
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breached their fiduciary duty and committed corporate waste by
approving a consulting and non-competition agreement made in February,
1995 (the "1995 Agreement") between PVH and Lawrence Phillips
("Phillips"), PVH's former Chief Executive Officer and Chairman of the
Board. The plaintiff seeks an adjudication declaring the 1995 Agreement
void ab jailip, and directing Phillips to return to PVH all benefits
received by him pursuant to that Agreement. The plaintiff also seeks a
judgment against the individual defendants for the damages PVH
sustained as a result of the board's decision to approve the 1995
Agreement.
The defendants have moved to dismiss this action pursuant to
Court of Chancery Rule 23.1, on the ground that the plaintiff failed to
make a pre-suit demand on the PVH board, or, alternatively, to allege
particularized facts that would establish demand futility. The defendants
have also moved to dismiss pursuant to Chancery Court Rule 12(b)(6),
on the ground that the plaintiff has failed to state a claim upon which
relief may be granted.
This is the decision of the Court on the defendants' dismissal
motions.
I. FACTS
The facts stated below are based upon the well-pleaded allegations
in the complaint and the documents incorporated therein by reference.
See Grobow v. Perot. Del. Supr., 539 A.2d 180, 187 (1988), McAllister
v. Kallop Del. Ch., No. 12856, Chandler, V.C., Mem. Op. at 1 (Mar. 19,
1993) (holding that the Court may consider documents referenced in the
complaint to determine their contents).
PVH, a Delaware corporation that manufactures and sells clothing
apparel and footwear, is the successor to a business founded by Mr.
Phillips' great-grandfather in the 19th century. Mr. Phillips began his
employment with PVH in 1948. In 1967 he succeeded his father as
PVH's President, and thereafter he served as its Chief Executive Officer.
During Mr. Phillips' tenure, PVH experienced dramatic growth, and his
long and successful stewardship earned him the confidence of many longtime PVH shareholders.
Mr. Phillips became a director of PVH in 1951, and served in that
capacity until he resigned in February 1995. As of April 1993, Mr.
Phillips was also Chairman of the PVH board as well as PVH's largest

Solomon, Joseph Fuller, Bruce Maggin and Steven Osterweis.
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stockholder, controlling directly and indirectly over 8% of its issued and
outstanding stock.2
In 1987, defendant Bruce Klatsky ("Klatsky") was appointed
President of PVH. While being groomed by Mr. Phillips as his potential
successor, Mr. Klatsky received a lucrative offer to leave PVH in April
1993. The PVH Board, with Mr. Phillips' approval, believed that it was
in PVH's best interest to retain Klatsky.
To accomplish that, the board decided to change PVH's
management and to replace Mr. Phillips with Mr. Klatsky. Accordingly,
PVI, Mr. Phillips and Mr. Klatsky entered into an agreement (the "1993
Agreement") which provided, inter alia, that (i) Mr. Phillips would resign
as Chief Executive Officer in June 1993, and would resign as Chairman
of the PVH Board in June 1994; (ii) Mr. Klatsky would be Mr. Phillips'
successor inboth positions; (iii) Mr. Phillips would become Honorary
Chairman or Chairman Emeritus of PVH, and would serve in that
capacity and also as consultant to the Chairman until June 7, 1999; (iv)
Mr. Phillips would retain an office (outside of the corporation's principal
offices) and have an assistant paid for by PVH; and (v) until June 1999,
Mr. Phillips would receive compensation, equal at a minimum to his
then-current compensation ($616,000 per year), and would continue
1993
receiving the perquisites he was then currently enjoying.
Agreement at 73
Initially, Mr. Klatsky's tenure as Chief Executive Officer was a
success. By the end of 1993 the market price for PVH stock had
increased from $27 per share to $37 per share. After 1993, however,
although PVH's sales continued to improve, its earnings per share
declined, and by the end of 1994 PVH's market price had dropped to $15
per share.
Unhappy with PVH's declining performance, Mr. Phillips
demanded that the PVH's Board dismiss Mr. Klatsky and reinstate him
(Phillips) as Chairman and Chief Executive Officer. The board refused.
That refusal created an "embittered relationship between Phillips and the
Board, particularly [with] Klatsky." Complaint at 21. At that time Mr.
Phillips, together with his sister, controlled and/or influenced the voting
approximately 10.7% of the issued and outstanding PVH shares. That
voting power, combined with Mr. Phillips' good relationship with other

2In

addition, Mir. Phillips' sister beneficially owned 5% of PVH's issued and

outstanding shares.
'Because the 1993 Agreement and the 1995 Agreement are incorporated by reference
into the complaint, they form part of the "facts" that are properly considered on these motions.
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PVH shareholders, gave Phillips the "potential" ability to mount a proxy
contest challenging the Board's control of PVH. Id.
As a result of that potential threat, the Board decided to terminate
Mr. Phillips' relationship with PVH, on the following basis: The Board
arranged for Vaneton International Inc., PVH's largest supplier, to
purchase Mr. Phillips' and his sister's PVH shares at an above-market
premium. The PVH board also entered into an agreement with Phillips
dated February 14, 1995 (the "1995 Agreement") under which Mr.
Phillips' resigned from the PVH board, and the employment and
compensation provisions of the 1993 Agreement were terminated.
The 1995 Agreement contained superseding employment and
compensation provisions under which PVH would retain Mr. Phillips as
a consultant until June 2004, and would compensate him at a rate of
$250,000 per year. In exchange, the 1995 Agreement called for Phillips
to perform.
consulting services as may be reasonably requested by the
chief executive officer ... [and] shall not require more than
an average of 10 hours per month or more than 20 hours in
any one month and shall not require Phillips to travel [other
than to PVH's New York Office not more than once a year].
1995 Agreement at pp. 1-2.'
The complaint further alleges that the 1995 Agreement additionally
and separately provided that PVH would pay Phillips $500,000 per year
until June 2004, in exchange for his agreement not to compete with PVH
and to keep confidential his knowledge of the business. Complaint at
23.
Importantly, the 1995 Agreement provided that Mr. Phillips would
receive other benefits, including (inter alia): (i) a company car, (ii) an
employee discount for PVH merchandise, (iii) generous health insurance
benefits for Mr. Phillips and his wife, (iv) life insurance, (v) an office
and assistant provided by PVH, (vi) reimbursement for
telecommunications equipment, (vii) stock options to acquire 100,000
shares of PVH and (viii) contributions to be made by PVH to certain
charities selected by Mr. Phillips, and (ix) indemnification for the costs
of all litigation arising out of the 1995 Agreement.
Importantly, the 1995 Agreement does not identify any specific
consideration to be provided by Mr. Phillips to PVH for these additional
"Mr.Phillips would also receive $50,000 per year for out-of-pocket expenses, including
fees and transportation to various business seminars, in connection with his consulting services.
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benefits.

Because that fact is significant to this Motion, the benefits

conferred upon Mr. Phillips by the 1995 Agreement, and the
consideration that PVH would receive in exchange, are summarized in
chart form below:

Terms of the 1995 Agreement
Consideration to Phillips

Consideration to PVH

$250,000 per year through 2004. (1995 Agreement at I
2)

Consulting services. (7 2)

$500,000 per year through 2004. ( 9)

Covenant not to compete. (1 9).

$50,000 for out-of-pocket expenses including attendance
at various business seminars. (1 3)

Expenses incurre! in connection
with Phillips' performance of
consultant duties. (1 3)

Use of a company car. (1 3)
Merchandise discount. (13)
Medical benefits for Phillips and his wife, including
dental and optical coverage, through June 2004. (1 4)
Life insurance on the life of Phillips. (1 4)
Cost of a furnished office and assistant. (1 5)
Cost of telecommunications equipment. (15)
Yearly contributions totalling $180,000 to charities
designed by Phillips. (1 7)
Option for 100,000 shares of PVH stock. (1 7)
Indemnification Agreement. (111)
Transportation of fumishings from PVH's principal
offices to Phillips' new office. (112)
Indemnification for all of Phillips' expenses for the cost

?

of litigation arising from the 1995 Agreement (1 15)

The plaintiff commenced this action on July 21, 1995, claiming
that the 1995 Agreement constituted a waste of corporate assets and that

the defendants had breached their fiduciary duties in approving it. The
complaint also alleges that no pre-suit demand was made on the PVH
board because a board would have been futile. These dismissal motions

followed.

5

5Mr. Phillips has joined in other defendants' motions, and has also moved to dismiss
the complaint under Chancery Court Rule 12(b)(2) for lack of personal jurisdiction. Because
that latter motion is subject to discovery (Hart Holding Co. v. Phillips Burnham Lambert, Inc..
Del. Ch., 593 A.2d 535 (1991)), the plaintiff and Phillips have agreed to defer its consideration
at this time.
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II. DECISION
A.

The Parties' Contentions

The defendants contend that the complaint should be dismissed.

because the plaintiff failed to establish through particularized factual
allegations that a pre-suit demand on the PVH board would have been
futile. First, the defendants argue that those allegations are insufficient
to create a reasonable doubt that a majority of the director-defendants
were disinterested and independent in approving the 1995 Agreement.
Second, the defendants contend that the plaintiff's allegations amount, at
best, to a claim of corporate waste, and that from the pleaded facts a
reasonable PVH director could conclude that the 1995 Agreement was in
the corporation's best interests. For those reasons, defendants argue,
dismissal under Rule 23.1 is required.
In the alternative, the defendants contend that dismissal under Rule
12(b)(6) is required because Article Eighth of PVH's Articles of
Incorporation, which tracks 8 Del. C. § 102(b)(7), exculpates the PVH
directors from liability for the claims alleged here. Consequently,
defendants urge, the plaintiff has failed to state a claim upon which relief
may be granted. The plaintiff responds that the complaint's particularized
allegations do create a reasonable doubt as to (i) the disinterest and
independence of the PVH board, and (ii) whether the board's approval of
the 1995 Agreement was a product of a valid exercise of business
judgment, i.e., amounted to corporate waste. Therefore, plaintiff
concludes, the complaint establishes demand futility and excuses his
failure to make a demand.
Moreover, the plaintiff argues that the Court should not dismiss the
complaint by reason of the exculpatory provision of the PVH charter,
because (i) the Rule 12(b)(6) dismissal motion rests upon what essentially
is an affirmative defense as to which the plaintiffs have had no
opportunity to take discovery, and (ii) in any event, the plaintiff's claim
that the 1995 Agreement is void ab initio falls outside the scope of that
exculpatory provision.
For the reasons discussed below, the Court denies the defendants'
Rule 23.1 motion, but grants the defendants' (other than Phillips') Rule
12(b)(6) motion to the extent the complaint alleges claims for money
damages against the individual defendants for breach of the duty of care.
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B.

Demand Futility

[1] The Rule 23.1 standard for demand futility is well settled. Pre-suit
demand is deemed futile if the particularized factual allegations of the
complaint (including, where appropriate, the contents of documents
referenced therein), create a reasonable doubt that (a) the directors were
disinterested and independent, or that (b) the challenged action was
otherwise the result of a valid exercise of business judgment. Aronson
v. Lewis Del. Supr., 473 A.2d 805, 815 (1984); see also Levine v.
Smith Del. Supr., 591 A.2d 194, 205 (1991).
I conclude that in this case the pleaded facts are insufficient to
excuse demand under the first prong of the Aronson standard. As to the
second prong, the Court is unable to conclude as a matter of law on this
record that the complaint fails to create a reasonable doubt that the 1995
Agreement was a product of a valid exercise of business judgment. The
Rule 23.1 motion must therefore be denied.
1.

Director Disinterest and Independence

[2-4] As a general matter, to establish director "interest" sufficient to
excuse demand, the plaintiff must allege particularized facts showing that
a majority of the board had either (i) a financial interest not equally
shared by the stockholder, or (ii) an entrenchment purpose.6 Grobo
539 A.2d at 188. To plead entrenchment, the complaint must allege facts
sufficient to demonstrate that the "sole or primary purpose" of the
challenged board action was to perpetuate the directors in control of the
corporation. Kahn v. Roberts Del. Ch., C.A. No. 12324, Hartnett, V.C.,
Mem. Op. at 14-15 (Feb. 28, 1994). To establish a reasonable doubt as
to director independence, a plaintiff must allege with particularity facts
demonstrating that the "directors were dominated or otherwise controlled
by an individual or entity interested in the transaction." Grobo 539
A.2d at 189 (citing Arnon, 473 A.2d at 815-816).
[5] The complaint in this case does not claim that a majority of the
PVH directors were financially interested in the 1995 Agreement but,
rather, alleges that the defendants approved that Agreement to protect
their incumbency. Complaint at 27, 29. The threat to the defendants'
incumbency is claimed to be Mr. Phillips' potential ability to mount a
proxy challenge to oust the board. Complaint at 21. The difficulty,
6

Corporate action that would have a materially detrimental impact on a director, but
not on the corporation and its stockholders, has also been deemed to constitute a disqualifying
interest. See Rales v. Blasband, Del. Supr., 634 A.2d 927, 936 (1993).
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however, is that the complaint pleads no facts demonstrating an actual
threat to the directors' positions. See Grobow, 539 A.2d at 188 (demand
not excused where plaintiff failed to plead facts that showed an actual
threat to the defendants' positions as directors). The complaint also fails
to allege facts that would show that the directors' sole or primary
motivation for approving the 1995 Agreement was to perpetuate
themselves in control. Accordingly, the plaintiff has not established that
the defendants, in approving the 1995 Agreement, had a disqualifying self
interest that would excuse demand.
[6]
Nor does the complaint create a reasonable doubt as to the board's
independence. Specifically, the pleaded facts do not show that a majority
of the PVH directors were dominated or controlled by Mr. Phillips. On
the contrary, the board's independence is demonstrated by their having
rejected Phillips demand to dismiss Mr. Klatsky and be reinstated in
control of PVH. Complaint at 21.
The plaintiff urges that the test of board independence also includes
the directors' ability to take corporate action without regard to
"extraneous considerations or influences." Aronson 473 A.2d at 816.
The plaintiff then argues that the complaint alleges specific extraneous
factors that improperly influenced a majority of the board to approve the
1995 Agreement, viz., (i) entrenchment motives (ii) the directors' desire
to mollify Phillips, and (iii) the directors' longstanding personal and
business ties to Phillips. These allegations, in my view, are insufficient
to overcome the directors' presumption of independence, particularly in
light of the board's refusal to reinstate Phillips to his former positions as
CEO and Chairman of the board.
Because no reasonable doubt is created with respect to the board's
disinterest and independence, the complaint fails to establish demand
futility under the first prong of Aronson.
2.

An Otherwise Valid Exercise Of Business Judgment.

[7-8] Under Aronson's second prong, demand may be excused if the
complaint creates a reasonable doubt the contested action was the result
of a valid exercise of business judgment. Aronon 473 A.2d at 815.
The claim sub judice -- corporate waste -- is generally addressed under
that second prong. See Kahn v. Roberts, Mem. Op. at 12-13. A waste
claim arises where a board authorizes action on the corporation's behalf
"on terms that no person of ordinary, sound business judgment could
conclude represents a fair exchange." Steiner v. Meyerson, Del. Ch.,
C.A. No. 13139, Allen, C., Mem. Op. at2 (July 18, 1995). That extreme
test is rarely satisfied, because if a reasonable person could conclude the
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board's action made business sense, the inquiry ends and the complaint
will be dismissed. Id.
[9]
To state a claim for corporate waste, the complaint must allege
particularized facts showing that the corporation, in essence, gave away
assets for no consideration. For this Court to conclude as a matter of law
that the complaint fails to state such a claim (as defendants argue), the
record must, at a minimum, enable the Court to relate the benefits or
consideration being paid by the corporation to some corresponding benefit
or consideration that the corporation is receiving. In this case, however,
neither the complaint nor the 1995 Agreement, which is incorporated by
reference, enables the Court to do that. Certain provisions of the 1995
Agreement that confer benefits upon Mr. Phillips are not tied in any way
to any consideration that Mr. Phillips must provide in return. 1995
Agreement at
3-7, 11-12, 15-16. In contrast, other provisions of that
same Agreement explicitly predicate Phillips' monetary compensation
upon his promise either to provide consulting services to PVH and its
Chairman (1995 Agreement at 2), or not to compete with the company
(1995 Agreement at 9). See Chart, supa at p. 6.
The defendants argue that the 1995 Agreement's provisions that
confer benefits upon Phillips without identifying any corresponding
consideration flowing to PVH are not problematic, because those
provisions did not grant Phillips any new benefits. Rather, they simply
carried forward preexisting benefits already conferred under the 1993
Agreement. While that may ultimately prove to be the case, I cannot so
conclude as a matter of law on this record. Nowhere does the 1995
Agreement recite (as the defendants claim) that it was carrying forward
preexisting benefits already conferred upon Mr. Phillips by the 1993
Agreement. Indeed, the first paragraph of the 1995 Agreement provides
that "the Provisions of Section 7 of the [1993] Agreement [that provided
for Phillips' compensation].. .shall be terminated as of the effective date
of agreement and shall be of no further force or effect thereafter."
[10-11]
On this motion, the Court must decide all reasonable
inferences in favor of the non-moving party. See Emerald Partners v
Berlin Del. Ch., C.A. No. 9700, Hartnett, V.C., Mem. Op. at 17-18
(Dec. 23, 1993)(denying Rule 23.1 motion to dismiss corporate waste
claim). On this record - viewed in the light most favorable to the
plaintiffs and in the absence of contrary particularized pleaded facts - the
1995 Agreement must be read as conferring certain benefits upon Mr.
Phillips for no consideration. On that basis the complaint creates a
reasonable doubt that the defendants' approval of that agreement was the
result of a valid exercise of business judgment. Id.; Lewis v. Het. Del.
Ch., C.A. No. 6752, Berger, V.C., Mem. Op. at 10 (Sept. 4, 1984).
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Accordingly, the plaintiff has established that a pre-suit demand would
have been futile.
B.

The Exculpatory Charter Provision

[12] Article Eighth of PVH's Certificate of Incorporation, modeled on
8 Del. C. § 102(b)(7), exempts the directors from personal liability for
money damages for claims of breach of the duty of care.7 See
Defendants' Exhibit A. That Article pertinently provides:
"EIGHTH: No director of the Corporation shall be
personally liable to the Corporation or its stockholders for
monetary damages for breach of his or her fiduciary duty as
a director; provided however that nothing in this Article
EIGHTH shall eliminate or limit the liability of any director
(i) for any breach of the director's duty of loyalty to the
Corporation or its stockholders, (ii) for acts or omissions not
in good faith or which involve intentional misconduct or a
knowing violation of law, (iii) under Section 174 of the
General Corporation Law of the State of Delaware, or (iv)
for any transaction from which the director derived an
improper personal benefit..."
The defendants maintain that this provision shields the directors
(other than Mr. Phillips)8 from personal liability with respect to the
corporate waste claim, because the plaintiff seeks money damages and
none of the stated exceptions is applicable. See Steiner Mem. Op. at 13
("The waste claim entails no claim of bad faith or conflict of interest if
it did it would be a breach of fiduciary duty claim.") The plaintiff
disagrees, arguing that the corporate waste claim draws into question the
good faith of all defendants (including Phillips). See Emerald Partners
v. Berlin Mem. Op. at 20.
I cannot accept the plaintiff's position, because there are no wellpleaded allegations that (i) the defendants (other than Phillips) were
financially interested, or that (ii) the other defendants acted in other than
'Although the Certificate of Incorporation is not attached to the Complaint or
referenced therein, the Court may take judicial notice of the Certificate in deciding a motion
to dismiss under Rule 12(b)(6). In re WheelabratorTechnologies, Inc. Shareholders Litig., Del.
Ch., C.A. No. 11495, Jacobs, V.C., Mem. Op. at 2 (Sept. 1, 1992).
"Mr. Phillips, as the beneficiary of the 1995 Agreement, cannot claim the protection
afforded by Article Eighth because the waste allegations, if proved, would support a finding
that he derived an improper personal benefit from the corporation.
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good faith in approving the 1995 Agreement. Thus, this action is
distinguishable from Emerald Partners, where the waste claim alleged
there did bring the directors' loyalty and good faith into question.
Accordingly, to the extent that the complaint can be read to claim
a duty of care violation and seeks money damages against the directors
(other than Mr. Phillips), those claims are barred as a matter of law.
III. CONCLUSION
For the above reasons, the Rule 12(b)(6) motion to dismiss is
granted in favor of the individual defendants (other than Mr. Phillips)
with respect to all duty of care claims, and the defendants' Rule 23.1
motion to dismiss is denied. IT IS SO ORDERED.

IN RE MARRIOTT HOTEL PROPERTIES II L.P.
UNITHOLDERS LITIG.
No. 14,961 (Consolidated)
Court of Chancery of the State of Delmvare, New Castle

June 12, 1996
Plaintiffs, limited partners of Marriott Hotel Properties II Limited
Partnership, sought a preliminary injunction against defendants,
specifically the general partner, from consummating an offer to purchase
any and all limited partnership units of the partnership for $150,000 per
unit. Plaintiffs also sought an injunction against a consent solicitation
which would amend the partnership agreement to allow the general
partner to vote any limited partnership units it owns. Plaintiffs alleged
that consummation of the tender offer (1) would constitute a change of
control transaction, (2) was designed to coerce the limited partners to
tender, and (3) was made with misleading and incomplete disclosures in
breach of fiduciary duties which the general partner owed to the limited
partners.
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The court of chancery, per Chancellor Allen, denied plaintiffs'
request for a preliminary injunction, holding that where the partnership
agreement elaborates a statement of the general partner's rights and
duties, and no fraud is involved, that statement alone determines whether
there has been a breach of duty and not the vague language of an asserted
default fiduciary duty. Also, the court found that plaintiffs failed to
establish the conditions necessary for the issuance of a preliminary
injunction, and that an award of money damages was a perfectly suitable
remedy in this case.
1.

Injunction

z

138.15, 138.21

A preliminary injunction is granted only when the plaintiff
demonstrates (1) that he has a reasonable probability of ultimate success
on the merits of the claim, (2) that he faces a risk of irreparable injury if
he must wait until the final judgment in the ordinary course, and (3) that
in balancing the equities and respective hardships that a preliminary
injunction may cause or prevent, the balance favors plaintiff.
2.

Injunction

-

134, 138.21

It is the burden of the plaintiff to establish that the conditions for
the issuance of a preliminary injunction have been satisfied.
3.

Partnership

C--= 370

Where the parties have a more or less elaborated statement of their
respective right and duties, absent fraud, those rights and duties, where
they apply by their terms, and not the vague language of a default
fiduciary duty, will form the metric for determining breach of duty.
4.

Injunction
Partnership

C== 138.18
Ota 370

A preliminary injunction based on a Revlon theory of recovery will
fail where the rights of the limited partners do not include a right to
determine who manages the assets of the partnership or how they are
managed.
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5.

UNREPORTED CASES

Partnership

* 366

The right to direct the management of the firm's assets gives rise
to the phenomena of control premia.
6.

Partnership

C

370

Where the general partner reserves in the partnership agreement the
right to control management of the firm and even to veto in its absolute
discretion transfers of limited property interests, those rights are wholly
inconsistent with a fiduciary duty to approve the sale of a limited
partnership interest to others or to search for others who would offer
more.
7.

Partnership

"

370

Plaintiffs have failed to show that the tender offer involves
actionable coercion where there is no consequence that compels
unitholders to tender and the history of the transaction reflects a previous
offer which was accepted by only thirty percent of the units.
8.

Partnership

02 366

If a tender offer is on full information, and does not entail
coercion, then the fairness or adequacy of the price is a question left to
the business judgment of the parties.
9.

Injunction

0

138.9

Where the issue is one of financial interest, including the question
of fair price, an award of money damages is a perfectly suitable remedy.
10.

Partnership

C

370

Where plaintiffs have failed to show an instance in which it
appears that the tender offer document is misleading or incorrect,
plaintiffs have not proven that defendants misled plaintiffs in the tender
offer.
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366, 370

Absent fraud or similar culpable acts, courts will not ignore the
legal effect of negotiated obligation under the rubric of fiduciary duty.
Fiduciary duties provide an essential service in the legal regulation of
organizational forms, but they cannot be used to nullify express
agreements absent fraud or similar behavior.
12.

Injunction
Partnership

C--o
Ce=

138.21, 151
366

The existence of a fiduciary duty to offer a fair price in dealing
with limited partners does not justify the enjoining of a tender offer
where (1) plaintiffs have not sufficiently shown a probable breach of that
duty and (2) damages could be later determined to remedy any violation
of duty later established.
13.

Partnership

C-

366, 370

In extending an offer to the limited partners to buy their limited
partnership units the general partner owes a duty of full disclosure of
material information respecting the business and value of the partnership
which is in its possession.
14.

Partnership

C=

366

Unless it is proven, the law does not require disclosure that the
tender offer price fails to reflect the increased cash flow of the
partnership because the general partner has used the increasing cash flow
not in the business or to distribute returns but to stockpile cash in order
to facilitate the tender offer.
Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross & Goddess,
Wilmington, Delaware; Lawrence P. Kolker, Esquire, and Robert Abrams,
Esquire, of Wolf, Haldenstein, Adler, Freeman & Herz, New York, New
York, of counsel; James W. Johnson, Esquire, of Goodkind, Labaton,
Rudoff & Sucharow, New York, New York, of counsel; Leigh Lasky,
Esquire, of Beigel, Schy, Lasky, Rifkind, Goldberg, Fertik & Gelber,
New York, New York, of counsel; and Andrew D. Friedman, Esquire, of
Wechsler, Harwood, Halebian & Feffer, New York, New York, of
counsel, for plaintiffs.
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Lawrence C. Ashby, Esquire, Richard D. Heins, Esquire and John S.
Grimm, Esquire, of Ashby & Geddes, Wilmington, Delaware; and Joseph
M. Hassett, Esquire and John C. Keeney, Jr., Esquire, of Hogan &
Hartson, Washington, D.C., of counsel, for defendants.
ALLEN,

Chancellor

The suit is by holders of limited partnership interests against the
general partner. It seeks to enjoin a tender offer by the general partner
for up to all of the limited partnership units. The closing of the tender
offer is itself conditioned upon the success of a consent solicitation to
amend the Agreement of Limited Partnership. Plaintiffs assert a number
of legal theories to justify judicial relief, but most centrally they claim
that the tender offer constitutes a change of control transaction, which
triggers fiduciary obligations analogous to those recognized in Paramount
Communicationsv. QVC Network, 637 A.2d 34 (Del.Supr., 1993). They
allege that these duties have not been observed and seek an order
requiring the general partner (1) to take reasonable steps to investigate
alternatives to its tender offer and (2) to seek to achieve the best available
deal for the investors.
The limited partnership is Marriott Hotel Properties II Limited
Partnership (the "Partnership"), a Delaware limited partnership.
Specifically the suit seeks an order enjoining the general partner, Marriott
MHP Two Corporation ("MHP Two"), its directors, and others from
consummating an April 18, 1996 offer to purchase any and all limited
partnership units of the Partnership for $150,000 per unit. Plaintiffs also
seek to enjoin a consent solicitation that, if successful, would amend the
partnership agreement to allow the general partner to vote any limited
partnership units it owns, at least on certain issues.' The tender offer is
presently scheduled to expire on June 13, 1996.2 The pending application
is for the issuance of a preliminary injunction.
In general, plaintiffs offer three theories in support of the requested
relief. First they assert that acquisition of 50% or more of the limited
partnership interests involves a "change in control" of the entity such that
the general partner is required by its fiduciary duty to take reasonable
'The Partnership Agreement as currently constituted requires the general partner to vote
any limited partnership interests it may own in proportion to the vote of other limited
partnership unitholders.
'The Tender Offer was originally scheduled to close on May 15,1996, but only 30%
of the limited partner units had been tendered as of that date and the expiration date vms
subsequently extended until June 13, 1996. Also by notice dated May 23, 1996, the tender
price was raised from $125,000 a unit to $150,000.

