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BRAZEN v. BELL ATLANTIC CORP.

No. 14,976
Courtof Chancery of the State of Delmaare,New Castle
March 19, 1997
Plaintiff shareholder sought partial summary judgment against
defendant corporation, seeking a declaration that the termination fee
provision of a merger agreement was inherently invalid and coercive and
thus the shareholder vote approving the merger agreement was invalid.
Defendants cross-filed for summaryjudgment, arguing the termination fee
provision was a valid exercise of authority by the corporate board and,
therefore, did not invalidate the shareholder vote of approval.
The court of chancery, per Vice-Chancellor Chandler, concluded
the termination fee provision was protected by the business judgment
rule, and because plaintiff failed to rebut the presumptions of the business
judgment rule, it was valid. The court also concluded that the
shareholders were not coerced into approving the merger agreement and
that the agreement did not violate Delaware statutory law requiring
shareholder approval of merger agreements. Accordingly, plaintiff's
motion for partial summary judgment was denied, and defendants' motion
for summary judgment was granted.
1.

Corporations

(2i

320(2)

In determining mootness of plaintiff's claim, where receipt of an
acquisition proposal or a material breach of a section of the merger
agreement is a condition precedent to defendant corporation's obligation
to pay one or both of the termination fees under the agreement, plaintiff's
assertion that the invalid termination fee coerced shareholders into
approving the merger agreement is not dependent upon occurrence of
either condition precedent and is, therefore, ripe for adjudication.
2.

Corporations

z 310(1), 582

The validity of a termination fee in a merger agreement depends
upon the particular circumstances of each case.
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3.

Corporations
Damages

r=

(ma
76
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582

Liquidated damages analysis, which is triggered by a breach, is not
appropriate where, although a merger agreement refers once to the
termination fees as liquidated damages, the event which triggers payment
of the fees is not a breach but a termination.
4.

Damages

=

74

Liquidated damages, by definition, are damages paid in the event
of a breach.
5.

Damages

t:= 76, 78(6)

Breach of contract is implicit in the elements of a liquidated
damages provision under Delaware law.
6.

Corporations

=

310(1), 582

Corporate board's decision to include termination fees, which are
triggered by a termination of the merger agreement and payment of which
will not hinder either party's ability to recover damages from a breach,
is protected by the business judgment rule and the fees will not be struck
down unless plaintiff demonstrates that their inclusion was the result of
disloyal or grossly negligent acts.
7.

Corporations

t

310(1), 310(2)

Presumptions of the business judgment rule could not be rebutted
where plaintiff failed to identify any act revealing that the directors were
disloyal or grossly negligent.
8.

Corporations

!

310(1), 582

The business judgment rule will not protect the decision to include
termination fees if the existence of the fees and the threat of payment
inequitably coerced shareholder approval of the merger agreement.

19981
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Corporations

-

310(1)

The business judgment rule will not protect decisions even
benignly motivated if they operate to inequitably coerce shareholders in
the exercise of their voting rights.
10.

Corporations

m= 201, 310(1)

Whether coercion is inequitable depends upon the particular facts
and circumstances of the case, because what might be inequitably
coercive in one situation, might be coercive, but not inappropriately so
in another.
11.

Corporations

:

201, 310(1), 582

To determine whether the circumstances of the shareholder vote
were impermissibly coercive, one must ask whether the existence of the
termination fee operated inequitably to coerce the shareholders into
approving the merger agreement for reasons other than the benefits of the
transaction itself.
12.

Corporations

C=

201, 310(1), 582

Existence of the termination fees did not inequitably coerce
shareholder approval of the merger agreement where, although the
shareholders may have been influenced by the obligation to pay a
termination fee, shareholders did not have an option to consider the
merger agreement without the fees which, moreover, were reciprocal.
13.

Corporations

C

582, 583

Because nothing in the merger agreement indicates that the parties
were attempting to effectuate a merger without shareholder approval, the
agreement does not violate the shareholder voting provisions of Delaware
corporation law. DEL. CODE ANN. tit. 8, §§ 242, 251 (1974).
14.

Corporations

C

582, 583

Shareholder approval alone does not effectuate a merger under
sections 251 or 242 because under section 251 such agreements shall only
become effective when they are in accordance with section 103, which
outlines procedures for filing an agreement with the Secretary of State
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and provides that the agreement shall be effective upon its filing date.
DEL. CODE ANN. tit. 8, §§ 103(d), 242, 251 (1974).
William Prickett, Esquire, and Ronald A. Brown, Jr., Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; and Clinton A.
Krislov, Esquire, and William Bogot, Esquire, of Krislov & Associates,
Ltd., Chicago, Illinois, of counsel, for plaintiff.
A. Gilchrist Sparks, I, Esquire, Alan J. Stone, Esquire, and S. Mark
Hurd, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington,
Delaware, for defendants.
CHANDLER, Vice-Chancellor
Shareholder contends that a merger agreement's two-tiered
termination fee provision is not a valid liquidated damages clause because
it fails to reflect an estimate of the actual expenses incurred in preparation
for the merger. Concluding that a board of director's decision to include
and structure the terms of a termination fee is protected by the business
judgment rule, the presumptions of which plaintiff fails to rebut, I deny
plaintiff's request to declare the termination fee, or the shareholder vote
approving the merger, invalid.
I. BACKGROUND
Lionel L. Brazen ("Brazen"), a shareholder of Bell Atlantic
Corporation ("Bell Atlantic"), brings this class action against Bell Atlantic
and its directors to obtain declaratory and injunctive relief. The
complaint alleges that Bell Atlantic's Board of Directors breached
their fiduciary duty owed to the Company's common
shareholders by negotiating an unconscionably high
termination or "lockup" fee in its Agreement and Plan of
Merger Dated as of April 21, 1996, By and Among
Seaboard Merger Company, NYNEX Corporation, and Bell
Atlantic Corporation (the "Agreement"), in order to restrict
and impair the exercise of the fiduciary duty of the Bell
Atlantic board and coerce the shareholders to vote to
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approve the proposed merger of Bell Atlantic with NYNEX
Corporation.'
The termination fee at issue is a reciprocal two-tiered fee. In other
words, the fee is divided into two payments and either party may be
obligated to make one or both payments to the other upon the occurrence
of certain events. Plaintiffs, as shareholders of Bell Atlantic, challenge
section 9.2(c) of the Amended and Restated Agreement and Plan of
Merger (the "Merger Agreement") which identifies the circumstances
Bell Atlantic would be required to make payments to
under which
2
NYNEX.
(c) If (I) this Agreement (A) is terminated by
NYNEX pursuant to Sections 9.1(f) hereof or NYNEX or
Bell Atlantic pursuant to Section 9.1(g) hereof because of
the failure to obtain the required approval from the Bell
Atlantic stockholders or by Bell Atlantic pursuant to Section
9.1(h) hereof, or (B) is terminated as a result of Bell
Atlantic's material breach of Section 7.2 hereof which is not
cured within 30 days after notice thereof to Bell Atlantic,
and (ii) at the time of such termination or prior to the
meeting of Bell Atlantic's stockholders there shall have been
an Acquisition Proposal (as defined in Section 6.3 hereof)
involving Bell Atlantic or any of its Significant Subsidiaries
(whether or not such offer shall have been rejected or shall
have been withdrawn prior to the time of such termination
or of the meeting), Bell Atlantic shall pay to NYNEX a
termination fee of $200 million (the "Initial Bell Atlantic
Termination Fee"). In addition, if, within one and one-half
years of any such termination described in clause (I) of the
immediately preceding sentence that gave rise to the
obligation to pay the Initial Bell Atlantic Termination Fee,
Bell Atlantic, or the Significant Subsidiary of Bell Atlantic
which was the subject of such Acquisition Proposal (the
"Bell Atlantic Target Party"), becomes a subsidiary of the
person which made (or the affiliate of which made) an
Acquisition Proposal described in clause (ii) of the
'Class Action Compl. 1.
'As previously noted, the termination fees are reciprocal. Thus, section 9.2(b) of the
MergerAgreement is identical to section 9.3(c) except that the term "NYNEX" is replaced with
the term "Bell Atlantic" and vice versa.
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immediately preceding sentence or of any Offering Person
or accepts a written offer to consummate or consummates an
Acquisition Proposal with such person or any Offering
Person, then, upon the signing of a definitive agreement
relating to any such Acquisition Proposal, or, if no such
agreement is signed then at the closing (and as a condition
to the closing) of such Bell Atlantic Target Party becoming
such a subsidiary or of any such Acquisition Proposal, Bell
Atlantic shall pay to NYNEX an additional termination fee
equal to $350 million.
Plaintiffs contend that "by agreeing to force their companies to pay
up to $550 million in fees for the failure to obtain the required
shareholder approval of the merger, the Bell Atlantic and NYNEX Boards
of Directors have abdicated and impaired their fiduciary duties and
effectively deprived their shareholders of their voting rights, since if they
do not approve the merger, their company will suffer stiff penalties.",
They assert that no court has ever approved fees of this magnitude under
similar conditions and argue that because the fees "cannot possibly bear
a reasonable relationship to the actual costs incurred in structuring the
transaction, they constitute a penalty, rather than liquidated damages -a penalty that is borne by the shareholders." 4
On September 30, I denied plaintiff's request to set a briefing
schedule which would have allowed for resolution of the claim before
Bell Atlantic's scheduled November 8 shareholder's meeting. The
Merger Agreement was submitted to and approved by NYNEX's
shareholders on November 6, 1996, and by Bell Atlantic's shareholders
two days later. Plaintiff has filed a motion for partial summary judgment
seeking a declaration that the fees are "inherently invalid and coercive"
and, thus, that the Bell Atlantic shareholder vote approving the Merger
Agreement is invalid. Defendants cross-filed for summary judgment
seeking a declaration that the decision to include and structure the fee
was a valid exercise of business judgment which, therefore, does not
invalidate the shareholder vote of approval.
II. ANALYSIS
[1]
As a preliminary issue, I must address defendants' contention that
plaintiff's claim is moot because Bell Atlantic has not received an
3

21.

4

22.

Class Action Compl.
Class Action Compl.
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Acquisition Proposal and there is "no claim in the complaint and no
evidence that Bell Atlantic has or will engage in a material breach of
Section 7.2 of the Merger Agreement."' Under section 9.3(c), either of
these events is a condition precedent to Bell Atlantic's obligation to pay
one or both of the termination fees. Thus, defendants argue that
plaintiff's claim is moot because it is based upon an event that has not,
and may never, occur. Defendants, however, overlook plaintiff's
assertion that the invalid termination fee coerced Bell Atlantic's
shareholders into approving the Merger Agreement. Such a claim is not
dependent on occurrence of either condition precedent and is, therefore,
ripe for adjudication.
A.

Termination Fees or Liquidated Damages?

While the complaint alleges that defendants' negotiation of the
termination fee was a breach of fiduciary duty and declares that the fee
was a penalty, rather than liquidated damages, the reply brief states that
plaintiff's "attack on the Agreement's liquidated damage clause is not
based on a breach of fiduciary duty. Rather, plaintiff's claim arises from
the fact that Section 9.2(c) of the Agreement is a legally invalid
liquidated damage provision because it does not represent a reasonable
forecast of damages resulting from any breach of the Agreement."'
[2] Defendants, relying on QVC Network Inc. v. Paramount
Communications, Inc.,7 argue that the boards' decision to include a
termination fee is protected by the business judgment rule and, thus,
should be upheld absent a showing that the decision was "the product of
disloyal action or a grossly negligent process."' The validity of a
termination fee depends upon the particular circumstances of each case.
In QVC Network, Inc., this Court found no evidence that the board had
breached any fiduciary duty with respect to the termination fees.
Furthermore, the Vice Chancellor noted that the $100 million termination
fee was the result of arms-length negotiating and that $100 million
represented only 1.2% of the value of the initial merger, and concluded
that the fee "reasonably reflected the actual expenses Viacom estimated
it would incur in making and defending its bid."' The Vice Chancellor

5Defs.' Answering Br. at 20.
6
Pl.'s Reply Br. at 2.
'QVC Network Ina v. ParamountCommunications,Inc., Del. Ch., 635 A.2d 1245,
aftd, Del. Supr., 637 A.2d 34 (1993).
"Id.at 1270.
9Id_ at 1271.
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also stated that his conclusion -- that the size of the fee was reasonable -was supported by the fact that QVC had projected that it would incur
expenses of $100 million to acquire Paramount. Affirming the Vice
Chancellor's decision to preliminarily enjoin two other defensive
measures, a no-shop provision and a stock option agreement, our
Supreme Court noted that the termination fee, viewed in the light of the
other "problematic" defensive measures, "was similarly deterring the
realization of possibly higher bids"'" but, since the Vice Chancellor's
denial of a preliminary injunction for the termination fee was not
appealed, the Supreme Court did not address whether it should be
enjoined.
Defendants, noting that plaintiff has insisted the claim is not based
upon a breach of fiduciary duty and that plaintiff does not allege that the
magnitude of the termination fee unreasonably discouraged other bidders,
refer this Court to In re J.P. Stevens & Co., Inc, in which Chancellor
Allen stated that "if, as appears to be the case here, [a termination fee] is
negotiated in good faith by a board with no apparent conflict, that is
well-advised and follows a responsible, deliberate procedure, I am at a
loss as to know what basis exists for declaring such a provision a
Pointing out that the Merger
violation of shareholders' rights.""
Agreement describes the termination fees as "liquidated damages,"
plaintiff suggests that one basis is the failure of the directors to ensure
that the termination fees were valid liquidated damages reflective of a
reasonable estimate of expenses that either party would incur in
preparation for the merger and contend that this Court's analysis of the
termination fees should follow the analysis employed by the court in
Wilmington Housing Authority v. Pan Builders, Inc. 2
In order to determine if a provision is a valid liquidated
damages provision or an unenforceable penalty, Delaware
Courts apply the following test. Where (1) the damages that
would result from a breach are uncertain or incapable of
accurate calculation by any accepted rule of law, and (2) the
amount fixed is a reasonable forecast of such damages, the
provision is one for liquidated damages and will be enforced
like any other. Conversely, if the provision fails to meet
one of these criteria, the damages stemming from a breach

"°ParamountCommunications,Inc. v. QVCNetwork,Inc., Del. Supr., 637 A.2d 34, 50
(1993).

"Del. Ch., 542 A.2d 770, 783 (1988).
12665 F. Supp. 351 (D.Del. 1987).
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being easily ascertainable or the amount fixed excessive, the
provision is void as a penalty. 3
[3-4] I do not find that a liquidated damages analysis is appropriate in
these circumstances. That the Merger Agreement refers (once) to the
termination fees as "liquidated damages"' 4 does not change the fact that
the event which triggers payment of the fees is not a breach but a
termination. Liquidated damages, by definition, are damages paid in the
event -of a breach. 5 To date, a liquidated damages attack upon a
termination fee apparently has not been presented to our courts. Such an
argument was addressed, however, in St. Jude Medical,Inc. v. Medtronic,
6
inc.1
We are aware that termination fee provisions have been
likened to liquidated damages provisions. A liquidated
damages analysis is inappropriate here, however, because
this case lacks the breach of contract necessary to invoke
such analysis. By definition, a party may establish a claim
for liquidated damages only when it proves three essential
elements: (1) the parties intended to liquidate damages; (2)
at the time the parties made the contract, the amount of
liquidated damages was a reasonable estimate of the
presumed actual damages that the breach would cause; and
(3) at the time the parties made the contract, it was difficult
to determine the amount of actual damages that would result
from a breach. Implicit in each of these elements is the
breach of a contract. 7
[5-6] Breach of contract is also implicit in the elements of a liquidated
damages provision under our law. 8 In addition, the Merger Agreement
clearly provides that nothing in the Agreement (including the payment of
termination fees) "shall relieve any Party from liability for any willful
breach hereof."' 9 Accordingly, the Boards' decision to include these
termination fees, which are triggered by a termination of the Merger
'

3

I at 355.

4

" Merger Agreement § 9.2(e).
"Section 339 of the Restatement of Contracts (1932) refers to a liquidated damages
provision as "[a]n agreement, made in advance of a breach, fixing the damages therefor."
16Minn. Ct. App., 536 N.W.2d 24 (1995).
"1d at 28.
"See Wilmington Hous. Auth., 665 F.Supp at 355.
"Merger Agreement § 9.2(a)(ii).
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Agreement and payment of which will not hinder either party's ability to
recover damages from a breach, is protected by the business judgment
rule and the fees will not be struck down unless plaintiff demonstrates
that their inclusion was the result of disloyal or grossly negligent acts.2 0
B.

Are the Termination Fees Valid?

Although plaintiffs brief asserts that his claim is not based on
breach of fiduciary duties, the complaint does allege that Bell Atlantic's
directors "breached their fiduciary duty owed to the Company's common
shareholders." The directors allegedly breached this unidentified duty by
"effectively depriving themselves and the shareholders of their right to
approve or disapprove the merger transaction."21 These shareholder
rights, according to plaintiff, were deprived because the existence of the
termination fees, which would impose stiff penalties on the company if
the merger were not approved, effectively coerced Bell Atlantic's
shareholders into approving the merger.
[7]
The record reveals that the termination fees were the result of an
arm's-length negotiation. The existence of the fees, but not the amount,
was initially proposed by NYNEX. Internal discussions at Bell Atlantic
with its counsel focused on the desirability of a $750 million termination
fee, payable either in one-step or two with $400 million payable if a
competing acquisition proposal were received prior to either a shareholder
rejection or other termination of the agreement and $350 million payable
if the competing acquisition proposal resulted in a merger.22 Thomas R.
McKeough, Bell Atlantic's Vice President of Mergers and Acquisitions,
Associate General Counsel, and senior negotiator, testified that the
parties' negotiations on the size of the termination fee were guided by a
desire to reflect the out-of-pocket costs a party would incur in preparation
for the merger as well as a party's lost opportunity costs incurred as a
result of focusing efforts on the Bell Atlantic--NYNEX merger to the
exclusion of any others. Lost opportunity costs were a significant factor
as the Telecommunications Act of 1996, which allowed the regional Bell
operating companies, including Bell Atlantic and NYNEX, to enter new
areas of business, encouraged a wave of merger activity in the industry.
According to McKeough, "the prospect of missing out on alternative

20

See QVC Network, Inc., 635 A.2d at 1270; In re J.P.Stevens & Co., Inc., 542 A.2d

at 783.

2

'Class Action CompI. 23.
22See Klauder Dep. at 17-18, 19-20; Defs.' Objections and Resps. to PI.'s First Set of
Interrogs. at 3-4.
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transactions due to the pendency of the merger was a very real one. '
McKeough has also stated that the parties were guided by a desire to
construct a reciprocal fee arrangement and, thus, each party realized that
the cost of obtaining a termination fee in its favor was the grant of the
identical fee in favor of the other.24 Discussions based on these principles
resulted in agreement on a fee of $550 million. The fee was divided into
two parts to alleviate the parties' liquidity concerns by conditioning the
final payment, if triggered, on the consummation of another merger
which would provide for third party help with payment. The record also
reveals that Bell Atlantic's Board discussed a possible merger with
NYNEX on at least eight occasions and that the directors were informed
of the justifications for the fee, the circumstances which would trigger the
company's obligation to pay the fee, and the fact that, at only two percent
of Bell Atlantic's market capitalization, the fee fell within the range of
fees found in other merger agreements and upheld by Delaware courts in
the past.' Plaintiffs offer no evidence in response. They fail to identify
any act revealing that the directors were disloyal or grossly negligent.
C.

Were Bell Atlantic's Shareholders Coerced?

[8-9] I find that the decision to include termination fees in the Merger
Agreement resulted from a valid exercise of business judgment. The
business judgment rule will not protect the termination fees, however, if
the existence of the fees and the threat of payment inequitably coerced
shareholder approval of the Merger Agreement. For even decisions
benignly motivated may be struck down if they operate to inequitably
coerce shareholders in the exercise of their voting rights. 26
Whether coercion is inequitable depends on the particular
[10-11]
facts and circumstances of the case.27 What might be inequitably
coercive in one situation, might be coercive, but not inappropriately so,
in another. To determine whether the circumstances of the shareholder
vote were impermissibly coercive, one must ask whether the existence of
the termination fee operated inequitably to coerce the shareholders into
approving the Merger Agreement for reasons other than the benefits of
the transaction itself.28
23McKeough Aff. at 2.
"'McKeough Aft. at 4; Gilliam Aft. at 2-3.
'See, e.g., Eisenbergv. ChicagoMilwaukee Corp., Del. Ch., 537 A.2d 1051 (1987);
Lacos Land Co. v. Arden Group, Ina, Del. Ch., 517 A.2d 271 (1986).
"Williams v. Geier,Del. Supr., 671 A.2d 1368, 1383 (1996).
231dl
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[12] I cannot conclude that the existence of the fees inequitably coerced
approval of the Merger Agreement. To say that Bell Atlantic's
shareholders may have been influenced by the obligation to pay a
termination fee, in the event the Merger Agreement was not approved, is
to examine only half the picture. The possibility of paying the fee may
have influenced the vote, but it cannot be said that shareholders had an
option to consider the Merger Agreement without the fee. Moreover, the
termination fees were reciprocal. Although they would have imposed an
out-of-pocket cost, if the agreement were not approved, that cost may be
viewed as the company's cost of negotiating and submitting the
agreement to the shareholders for approval. If the agreement were
approved, and the companies merged, that cost would be dwarfed by the
expected benefits of the merger and the expense shared with the
shareholders of the new company. Only if the merger were prevented,
for lack of shareholder approval or other cause, would it be necessary to
immediately realize those costs as an out-of-pocket expense.
Accordingly, finding no structurally or situationally coercive factors, I
cannot conclude that these otherwise valid termination fees were
impermissibly coercive in this setting.
D.

Does the inclusion of the fees violate 8 Del. C. § 251 or
.242?

The Merger Agreement conditions effectuation of the merger on (1)
approval of the "Merger and this Agreement" by the shareholders of Bell
Atlantic and NYNEX and on (2) approval of the amendment to the
Certificate of Incorporation authorizing issuance of additional Bell
Atlantic stock necessary to effectuate the merger by the shareholders of
Bell Atlantic.29 Termination of the Agreement, under circumstances
requiring the payment of a termination fee pursuant to sections 9.2(b) or
(c), is conditioned upon concurrent payment of the fee.3" Plaintiffs
contend that since 8 Del. C. § 251(c) provides that only a merger
agreement that is validly adopted by the shareholders shall become
effective,3 ' that a merger agreement not approved by the shareholders is
not effective and, thus, any provision that purports to place a limit on
Bell Atlantic's right to terminate the agreement violates section 251.
Defendants argue that nothing in the agreement is inconsistent with
section 251 as the agreement does not purport to effectuate the merger
29Merger Agreement § 8.1(a).
"Merger Agreement § 9.1(h).
"Pl.'s Opening Br. at 18-19.
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without an affirmative vote of the shareholders. Defendants also argue
that section 251 does not require shareholder approval of this merger
because Bell Atlantic's subsidiary, not Bell Atlantic, is merging into
NYNEX.
[13-14]
Plaintiffs acknowledge that while a shareholder vote is not
required under section 251, it is required under section 242(b) and by the

Agreement itself. They renew their argument, therefore, that a provision
in the Agreement which conditions termination of the Agreement on

payment of the termination fee is inconsistent with our law and with the
terms of the Agreement. In sum, they assert that "conditioning the
effectiveness of the termination of the Agreement, which contained a
requirement that Bell Atlantic amend its certificate of incorporation, on
payment of $200 million is invalid because, as a matter of Delaware law,

neither a merger nor a certificate amendment could properly be
effectuated without stockholder approval." 32 Nothing in the Agreement

indicates that the parties were attempting to effectuate the merger without
shareholder approval.33 Thus, I do not find that the Agreement violates
the shareholder voting provisions of sections 251 or 242.?'
For all of these reasons, I deny plaintiff's motion for partial

summary judgment and I grant defendants' motion for summary
judgment.

IT IS SO ORDERED.

"Pl.'s Reply Br. at 11-12.
"Furthermore, contrary to plaintiff's implication, shareholder approval alone does not
effectuate the merger under sections 251 or 242. Plaintiffs are correct when they state that
section 251 (as well as section 242) states that the agreement "shall become effective" but it
also states "in accordance with § 103 of this title." Section 103 outlines the procedures for
filing an agreement with the Secretary of State and provides that the agreement "shall be
effective upon its filing date." 8 Del. C. § 103(d).
'Viewing plaintiff's argument with more favoritism than allowed under a motion for
summary judgment, it may be found to contain a claim that neither party would ever be
contractually obligated to pay the $200 million up-front termination fee until the shareholders
approved the Merger Agreement because shareholder approval of the Agreement ws a
condition precedent to the Agreement's effectiveness and the fees are contained in the
Agreement itself. Thus, perhaps the argument would be that Bell Atlantic could not have an
obligation arising under the Agreement until the Agreement was approved by its shareholders.
Because such a contract claim, even if valid, does not affect my findings above regarding
fiduciary duties or the existence of coercion, and because the otherwise valid shareholder vote
now authorizes payment of this fee-under conditions defined by the Agreement-I find it
unnecessary to address this issue.
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CARLTON INVESTMENTS v. TLC BEATRICE
INTERNATIONAL HOLDINGS, INC.
No. 13,950
Court of Chancery of the State of Delaware,New Castle
April 21, 1997
Preliminary to the court's determination of the fairness and
reasonableness of the proposed settlement of this derivative litigation, the
form of the order and final judgment was submitted for approval by the
court in the event that the proposed settlement was approved. Decision
was also sought on plaintiff's motion to strike three affidavits of opposing
counsel based on court's prior ruling sustaining defendant's objection to
counsel's deposition. Plaintiff contended that having prevented inquiry
into opposing counsel's knowledge, the defendant cannot now rely upon
that knowledge.
The court of chancery, per Chancellor Allen, concluded that (1) the
board may not, in effect, seize control of a stockholder's separate
property and over the objection of the owner, compromise or release that
property; (2) the order is as amended by the court and will not
incorporate other documents by reference; (3) the resjudicataeffect of
the proposed settlement, if accepted, will be determined by the courts of
the State of New York in any subsequent litigation; (4) plaintiff is
estopped as to the first two affidavits for failure to make timely objection;
(5) plaintiffs motion is granted as to the third affidavit; and (6) notes
which the court requested concerning interviews not disclosed by the
committee with the plaintiff are not required by the court, but are
requested and may be redacted to eliminate parts not bearing on the
specific subjects indicated.
1.

Compromise and Settlement
Corporations
C

=

8(2), 15(1)

319(5)

The corporation can not effectively release the claims of other
persons, as part. of a settlement of its own claims in a derivative action,
unless authorized by such others to do so.

19981
2.

UNREPORTED CASES

Courts

0

87

It is for a court that is presented with a judgment to determine its
resjudicataeffect.
3.

Courts
Judgment

C
87
Z:2 271, 272

A court entering an order of any sort is obliged to satisfy itself that
its order is authorized and will be effective according to its terms.
4.

Courts
Judgment

Ohm 87
C= 271

The fact that an order will not bind others does not relieve the
court of the responsibility to enter only orders that are authorized and will
be effective according to its terms.
5.

Corporations

*

203, 320(1)

Under Rule 23.1, in a derivative suit the court is required to hear
and determine the fairness of any proposed settlement of the suit. DEL.
CH. CT. R. 23.1.
6.

Compromise and Settlement
r
Corporations
87
Courts
0

"

56.1

203

Under Rule 23.1, if the court is to implement a settlement, it must
enter a judgment and may approve a release. DEL. CH. CT. R. 23.1.
7.

Compromise and Settlement
Judgment
C
887

c

72

The court may not adjudicate or release claims belonging to
persons other than the corporate defendant or those defendants who are
validly subject to its jurisdiction and against whom claims have been
stated in any derivative action.
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(Ca 310(1)

=
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8(2), 15(1)

While in some instances the board of directors of a nominal
defendant corporation may seize control of a stockholder initiated
derivative suit and settle that suit, even over the objection of the
representative plaintiff, the board may not, in effect, seize control of a
stockholder's separate property and, over the objection of the owner,
compromise or release that property.
9.

Compromise and Settlement
Corporations
C-

C

8(2), 15(1)

310(1)

A distinction between class actions, especially (b)(1) and (b)(2)
actions where no opt-out rights are provided, and derivative actions is that
in the class action setting the party presenting the proposed settlement
satisfies all the requirements of Rule 23 and thus offers protections of the
shared right that is the subject of the settlement and the settlement will
contemplate consideration of some type flowing directly to class members
in exchange for the release of their claim. However, in the derivative
action, the corporation does not share rights in the property of its
shareholders and may not release or assign that property as part of a
settlement of claims that it owns.
10.

Compromise and Settlement

C-=

6

In the derivative suit settlement, consideration does not flow
directly to shareholders as consideration for the release of their individual
claims.
11.

Compromise and Settlement

C

16(1)

All claims that were raised or that could have been raised
belonging to a party are merged in the judgment.
12.

Corporations

e

320(4)

A party acting in a representative capacity is different from that
party acting individually.
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Judgment

C

624

A party who appears in an action in one capacity, individual or
representative, is not bound by or entitled to the benefits of the rules of
res judicata in a subsequent action in which the party appears in a
different capacity.
14.

Compromise and Settlement

C

16(1)

Barring future litigation of a party's contract rights is problematic
where the party is not litigating the corporate claim to judgment but
where the claim would be settled over its objection and in a proceeding
in which its access to discovery was limited over its objection.
15.

Motions

C= 25

A motion to strike an affidavit will not be granted where the delay
in complaining about the affidavit means that the nonmoving party would
be unfairly disadvantaged by the granting of a last minute motion with
respect to it.
Thomas J. Allingham, II, Esquire, Cathy L. Reese, Esquire, Kevin M.
Maloy, Esquire, and Paul J. Lockwood, Esquire, of Skadden, Arps, Slate,
Meagher & Flom, Wilmington, Delaware, for plaintiff Carlton
Investments.
Henry E. Gallagher, Jr., Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware; and William M. McErlean, Esquire, John F.
Verhey, Esquire, and Julie A. Garvey, Esquire, of Seidler & McErlean,
Chicago, Illinois, of counsel, for defendants TLC Beatrice International
Holdings, Inc. and TLC Transport, Inc.
Gregory V. Varallo, Esquire, and Russell C. Silberglied, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendants Loida
N. Lewis and Leslie N. Lewis, as co-executrices of the estate of Reginald
F. Lewis.
Kenneth J. Nachbar, Esquire, Alan J. Stone, Esquire, and David J.
Teklits, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington,
Delaware; and Richard C. Tufaro, Esquire, Fred W. Reinke, Esquire,
Edmund D. Daniels, Esquire, and Melissa R. Hodgman, Esquire, of
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Milbank, Tweed, Hadley & McCloy, Washington, D.C., of counsel, for
special litigation committee.
ALLEN, Chancellor
Pending is an application to approve as fair and reasonable under
Rule 23.1 a proposed settlement of this derivative litigation. The
proposed settlement occurred after several years of intense litigation. It
is the work of a special litigation committee ("SLC") of the board of
directors of TLC Beatrice International Holdings, Inc., the company on
whose behalf the action was brought. The proposed settlement is
strenuously resisted by the representative party that brought and has
energetically prosecuted the claims. This memorandum does not address
the central question of the fairness of the settlement proposed, which will
require further consideration, but does address some matters that arose at
the hearing on the settlement. Most importantly, for the guidance of the
parties and to promote efficiency, I do here rule on the form of order that
might be entered in the event that the proposal were to be approved. I
turn to that matter first.
[1]
First, I have reviewed the form of Order and Final Judgment that
the settling parties proposed that the court enter in the event that the
settlement of the captioned derivative action is approved. I have taken
particular notice of the provisions that would purport to release claims of
TLC Beatrice shareholders and enjoin future litigation by shareholders.
The parties have discussed this issue in terms of a "release", but I have
only been given a form of judgment order and no separate release. This
is perhaps because in no event could the corporation effectively release
the claims of other persons, as part of the settlement of its own claims in
a derivative action, unless authorized by such others to do so. Thus the
parties have incorporated release-type language in the form of judgment
order they propose.
[2-4] I accept as correct the statement that it is for a court that is
presented with a judgment to determine its res judicata effect. See
Kremer v. Chemical Constr. Corp., 456 U.S. 461, 481-83 (1992); In re
MCA, Inc., Del. Ch., 598 A.2d 687, 691 (1991). Completely consistent
with that conventional learning, however, is the principle that a court
entering an order of any sort is obliged to satisfy itself that its order is
authorized and will be effective according to its terms. The fact that a
determination to this effect of the court entering an order will not bind
others perhaps, does not relieve that court of the responsibility to enter
only orders satisfying this standard. See Raskin v. Birmingham Steel
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Corp., Del. Ch., C.A. No. 11365, Allen, C. (Mar. 4, 1991) Slip Op. at 5
n.4.
[5-8] The settlement is before the court because the suit is a derivative
suit. Thus, under Rule 23.1, the court is required to hear and determine
the fairness of any proposed settlement of the suit. In that connection the
court must, if it is to implement a settlement enter a judgment and may
approve a release. What the court has no authority to do in this or any
other derivative action (putting aside instances of counter or cross claims)
is to adjudicate or release claims belonging to persons other than the
corporate defendant or those defendants who are validly subject to its
jurisdiction and against whom claims have been stated. Thus, while in
some instances the board of directors of a nominal defendant corporation
may seize control of a stockholder initiated derivative suit and settle that
suit, even over the objection of the representative plaintiff, see Zapata
Corporationv. Maldonado, Del. Supr., 430 A.2d 779 (1981) the board
may not, in effect, seize control of a stockholder's separate property and
over the objection of the owner, compromise or release that property. To
purport to adjudicate or release Carlton's claim as an individual signatory
to the Shareholders Agreement, would do precisely that.
[9-10]
This should be obvious, but it may be obscured by the
practice in class actions in which the doctrine of virtual representation
does allow the rights of a class member to be affected over their
objection. But the distinction between class actions (especially (b)(1) and
(b)(2) actions where no opt-out rights are provided) and this action is that
in the class action setting the party presenting the proposed settlement
satisfies all of the requirements of Rule 23 and thus offers protections of
the shared right that is the subject of the settlement and the settlement
will contemplate consideration of some type flowing directly to class
members in exchange for the release of their claim.. In the derivative
action, the corporation does not share rights in the property of its
shareholders and may not release or assign that property as part of a
settlement of claims that it owns. See Raskin, Slip Op. At 5-6 (holding
that state law fraud claims could not be released because they were
individual claims for money damages and no opt-out right had been
provided); see also PhillipsPetroleum Co. v. Shutts, 472 U.S. 797, 811
(1966). Nor in the derivative suit settlement does consideration flow
directly to shareholders as arguably consideration for the release of their
individual claims.
The interlineation added by the court to the order in Caganv. The
Coca-Cola Co., Del. Ch., C.A. No. 12387, Allen, C. (Jan. 10, 1996),
which is cited by the SLC, is consistent with the foregoing and

DELAWARE JOURNAL OF CORPORATE LAW[

[Vol. 23

inconsistent with the broad generality that all claims belonging "to the
corporation and its stockholders" arising from the facts surrounding the
complaint may validly be released by the corporation in the settlement of
a derivative claim.
[11-14]
The "black-letter" law on the subject of precluding further
litigation of claims arising from facts already subject to adjudication is,
of course, that all claims that were raised or that could have been raised
belonging to a party are merged in the judgment.' But the black-letter
law also recognizes that a party acting in a representative capacity is
different from that party acting individually.2 What is especially
significant here, however, - what makes barring Carton's future
litigation of its claimed contract rights especially problematic -- is that
Carlton is not litigating the corporate claim to judgment, but the claim (if
the settlement were to be approved) would be settled over its objection
and in a proceeding in which its access to discovery was limited over its
objection. Certainly in the event that the proposed settlement is accepted
as fair and reasonable, it will be for the courts of the State of New York
ultimately to decide whether the settlement of the corporation's claim
precludes Carlton from litigating its contract claims. It is my opinion,
however, that given the derivative nature of the suit, and the objector
status of Carlton, it would be inappropriate for this court to attempt in
any judgment it would enter on the proposed settlement, if accepted, to
purport to affect the non-representative rights of Carlton (i.e., its contract
claim) or to enjoin the prosecution of any such claim in the State of New
York.
Enclosed is a marked up copy of the form of order I was handed
at the hearing on April 16th. I should add further that if such an order
is entered it will follow what I understand to be the better procedure for
judgments: it will not incorporate other documents by reference. Rather,
it will be necessary to specifically set forth the acts being ordered.
Second, I reserved decision with respect to plaintiff's motion to
strike the three affidavits of Richard Tufaro, Esq., counsel for the SLC.
The motion was filed on April 15th. The substantial basis for the motion
was the fact that plaintiff was prevented from taking discovery from Mr.
Tufaro when the court sustained the SLC's objection to that deposition.
'See RESTATEMENT (SECOND) OF JUDGMENTS §§ 17,24 (1982)(Comment a to Section
24 endorses a broad transactional view of the claim asserted, or which could have been
asserted, in the original action).
2
See RESTATEMENT(SECOND) OF JUDGMENTS §§ 36(2) (1982)(stating that a party who
appears in an action in one capacity, individual or representative, is not bound by or entitled
to the benefits of the rules of resjudicatain a subsequent action in which the party appears in
a different capacity).
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The basis for the court's ruling was that the question of privilege would
inevitably often arise and that discovery would be better confined to the
members of the committee who themselves bore the legal responsibility
of deliberation and decision. Plaintiff sensibly contends that having
prevented inquiry into knowledge of Mr. Tufaro, the SLC cannot now
rely upon his knowledge.
To this the following answer is offered. Mr. Tufaro filed his first
motion on December 23, 1996 and his second on January 21, 1997.
There Was no timely objection to these affidavits and had there been, the
SLC could have used other means to get this information into the record
or could have agreed to a deposition of Mr. Tufaro. The last minute
nature of this motion estops plaintiff in the SLC's view.
[15] I accept this position, with respect to the first two Tufaro affidavits.
The delay in complaining about them means that the SLC would be
unfairly disadvantaged by the granting of this last moment motion with
respect to them. With respect to the third affidavit, Carlton cannot be
said to have delayed, and consequently cannot be estopped from asserting
that the SLC's resistance to Mr. Tufaro's deposition should preclude his
testimony. Shorn of the estoppel points the basic soundness of plaintiff's
position cannot be doubted. I thus grant the motion with respect to the
affidavit of April 9, 1997.
Third, with respect to my request that the parties prepare
summaries of the record evidence with respect to three designated topics,
and with respect to the SLC's related question concerning notes of
interviews not disclosed by the committee with plaintiff. I do not require
the production of such notes. However, in assessing the reasonableness
of the SLC's proposed settlement (and indeed in inferring the good faith
of that effort) it will be helpful to know specifically what grounds exist
or were relied upon by the S.C. for decisions that it reached related to the
three subject topics. As an initial matter, if the S.C. elects to disclose
these notes, it may redact parts not bearing on the subjects of which I
inquired. However, in saying this I do not intend to rule that disclosure
pursuant to this request will not constitute a waiver of any applicable
privilege or limited immunity from discovery.
DRAFT
ORDER AND FINAL JUDGMENT
The Stipulation of Settlement, dated November 12, 1996 (the
"Stipulation), of the above-captioned action (the "Action"), and the
settlement contemplated thereby (the "Settlement"), having been presented
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at the Settlement Hearing on April 16, 1997, pursuant to this Court's
Order dated
, 1996 (the "Scheduling Order"), and it
appearing that due notice of said hearing was given in accordance with
the Scheduling Order, the respective parties having appeared by their
attorneys of record; the Court having heard and considered evidence in
support of the proposed Settlement, the attorneys for the respective
parties having been heard; and an opportunity to be heard having been
given to all other persons requesting to be heard in accordance with the
Scheduling Order; the Court having determined that the Notice to
Shareholders of TLC Beatrice International Holdings, Inc. ("TLC
Beatrice" or the "Company") was adequate and sufficient; and the entire
matter of the proposed Settlement having been heard and considered by
the Court;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as
follows:
1.
Due and adequate notice of the proceedings having been
given to shareholders of TLC Beatrice, with a full opportunity to be
heard, it is hereby determined that TLC Beatrice is bound by the Order
and Final Judgment entered herein and the Register in Chancery is
directed to enter and docket this Order and Final Judgment.
2.
The Settlement is hereby approved and confirmed as fair,
adequate, reasonable and in the best interest of TLC Beatrice. The
parties to the Settlement are directed to consummate the Settlement in
accordance with the terms and conditions set forth in the Stipulation.
Defendants are hereby Ordered as follows: Specify specific acts ordered.
3.
This Order and Final Judgment shall not constitute any
evidence or admission by any party herein that any acts of wrongdoing
have been committed by any of the parties to the Action and shall not be
deemed to create any inference that there is any liability therefor.
4.
The Action is hereby dismissed on the merits and with
prejudice with all parties to bear their own costs.
5.
This Judgment shall be final and conclusive with respect to
the Settled Claims.
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FRANKLIN FIBRE-LAMITEX CORP.
v. MARVEC MANUFACTURING, INC.
No. 12,782
Court of Chancery of the State of Delavare,New Castle
March 26, 1997
Defendants filed a motion for summary judgment seeking the
dismissal of the plaintiffs' claim that the defendants solicited its
customers in violation of the Delaware Trade Secrets Act. Defendants
also sought an award of attorney's fees incurred in prosecuting the
motions. The defendants claimed that the information they used to solicit
customers was not trade secret information owned by plaintiff.
Defendants argued that any information concerning the identities and
location of plaintiff's customers was readily ascertainable from trade
publications and that any information concerning these customers'
purchasing habits was readily ascertainable by simply telephoning the
customers.
The court of chancery, per Chancellor Jacobs, denied defendants'
summary judgment motion, concluding that an issue of material fact was
present in whether the information concerning plaintiff's customers was
readily available by proper means. The request for attorney's fees was
also denied on the ground that the defendants did not prevail on their
motion, and they did not show any evidence of bad faith on the part of
the plaintiff.
1.

Judgment

C--

181(1), 181(2), 185(6)

Under Rule 56(c), summary judgment shall be rendered if the
pleadings, depositions, answers to interrogatories and admissions on file,
together with affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a
matter of law. DEL. CH. CT. R. 56(c).
2.

Judgment

m

181(1), 181(2), 185(2)

In a summaryjudgment motion under Rule 56(c), the moving party
bears the burden of proving that there is no genuine issue of material
facts, and any doubt must be resolved against that party. DEL. CH. CT.
R. 56(c).
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402

Where there is no contractual covenant not to compete, the
applicable law governing whether or not a trade secret exists is set forth
in the Delaware Trade Secrets Act. DEL. CODE ANN. tit. 6, § 2001(4)
(1990).
4.

Trade Regulation

t

403, 428

The Delaware Trade Secrets Act defines a trade secret as
information, including a formula, pattern, compilation, program, device,
method, technique or process, (1) that derives its independent economic
value, actual or potential, from not being generally known to, and not
being readily ascertainable by proper means by, other persons which can
obtain economic value from its disclosure or use; and (2) that is the
subject of efforts that are reasonable under the circumstances to maintain
its secrecy. DEL. CODE ANN. tit. 6, § 2001(4) (1990).
5.

Trade Regulation

C=& 428

Where customers in a particular industry can be easily identified,
their identity is less likely to be a trade secret, even if the seller makes
efforts to maintain the confidentiality of the information relating to their
identity.
6.

Master and Servant
Trade Regulation

-

C=
428

60

Where the customers' identities as potential buyers are not readily
ascertainable from publicly available information, their identity may
constitute a trade secret within the meaning of the Delaware Trade
Secrets Act.
7.

Master and Servant
Trade Regulation

C

C=
428

60, 66

Trade secret status will be accorded when the identity of the
persons listed as potential purchasers is not readily ascertainable.
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Judgment
Trade Regulation

2

181(2)
Cm- 428

In a summary judgment motion, where the record does not
establish that the information was readily ascertainable through other
sources for the issue of trade secret status, it cannot be concluded as a
matter of law that all of the information concerning customers' identities
was identifiable from publicly available sources.
9.

Master and Servant
Trade Regulation

-

C-428

60

In determining the issue of a trade secret, where it took years for
a company to acquire information regarding its customers' purchasing
habits, it may be reasonably inferred that the information could not be
easily obtained by random cold calling.
10.

Judgment

C:v 185(6)

Where a genuine issue of material fact exists as to how readily
information was ascertainable for a trade secret claim, summary judgment
must be denied as to the claims involving the use of that information.
11.

Costs

02

194.14, 194.16, 194.44

The court may award attorney's fees to the prevailing party if a
claim of misappropriation is made in bad faith. DEL. CODE ANN. tit. 6,
§ 2004 (1990).
12.

Costs

194.14, 194.16, 194.44

Attorneys' fees will not be awarded to defendants where they are
not the prevailing parties and where no bad faith on the part of the
plaintiffs is shown.
Laurence V. Cronin, Esquire, of Smith, Katzenstein & Furlow,
Wilmington, Delaware, for plaintiff.
Brian P. Glancy, Esquire, of Hughes, Sisk & Glancy, P.A., Wilmington,
Delaware, for defendant Carl McElfresh.
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Kevin William Gibson, Esquire, of Kassab Archbold & O'Brien, L.L.P.,
Media, Pennsylvania, for defendant Marveo Manufacturing Inc.
JACOBS, Vice-Chancellor
Pending are motions for summary judgment by the defendants, Carl
McElfresh ("McElfresh") and Marvec Manufacturing, Inc., a Pennsylvania
corporation ("Marvec"), seeking the dismissal of Count III of the
complaint and an of award attorney's fees incurred in prosecuting those
motions. Count III is a claim by the plaintiff, Franklin Fibre-Lamitex
Corp., a Delaware corporation ("Franklin Fibre"), that the defendants
solicited its customers in violation of the Delaware Trade Secrets Act, 6
Del. C. § 2000, et seg. (the "Act").
After oral argument on these motions on August 19, 1996, the
Court entered an Order on October 23, 1996 granting summary judgment
as to Counts I and II of the Complaint.' With respect to Count HI, the
Court requested additional briefing. This is the Opinion of the Court,
after supplemental briefing, with respect to Count I and the defendants'
application for attorney's fees.
I. FACTS
This dispute arises out Franklin Fibre's termination of McElfresh
and his subsequent employment by Marvec. In 1971, Franklin Fibre
purchased the assets of Kaufman Glass, which was McElfresh's employer.
Although the two companies shared common management, they remained
legally separate corporations. In September 1973, McElfresh resigned
from Kaufman Glass, but approximately one year later, sought reemployment. Because no positions were available at Kaufman Glass at
that time, McElfresh was offered a position as a salesman at Franklin
Fibre, which he accepted on July 17, 1974. In connection with that
position, McElfresh signed an Agreement for Use and Protection of
Confidential Information.
Four years later, McElfresh signed an
Employee Agreement that provided for the use and protection of Franklin
Fibre's confidential information.2 McElfresh rose through the ranks at

'Count I of tre Complaint alleges that Marvec and McElfresh breached covenants not
to compete contained in certain contracts between McElfresh and Franklin Fibre. Count II
alleges that Marvec tortiously interfered with those contracts.
2
In its October 23, 1996 Order, the Court dismissed with prejudice all Counts relating
to the breach of these Agreements.
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Franklin Fibre, eventually becoming the head of procurement, and in that
position, was Franklin Fibre's primary contact with its vendors.
In October 1991, Franklin Fibre terminated McElfresh's
employment. At that time, Franklin Fibre had in place policies that
prescribed what kinds of documents and other materials departing
employees could (and could not) take with them. Franklin Fibre's policy
permitted departing employees to take with them personal notes
concerning Franklin Fibre's customers and vendors Ce.g., a contact's
birthday or wife's name), but it did not permit departing employees to
take customer or vendor lists or information relating to product price
quotes.
On June 8, 1992, McElfresh began employment at Marvec, where
he continued until he was discharged by Marvec in November 1994. It
is undisputed that while in Marvec's employ, McElfresh solicited Franklin
Fibre customers and vendors. What the parties dispute is whether
McElfiesh's solicitation of those persons was legally proper. This
Opinion addresses whether there should be a trial on that issue.
II. STANDARD OF REVIEW
[1-2] Court of Chancery Rule 56(c) provides that summary judgment
"shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law." The moving
party bears the burden of proving the absence of any genuine issue as to
material facts, and any doubt must be resolved against that party. Brown
v. Ocean Drilling & Exploration Co.. Del. Supr., 403 A.2d 1114, 1115
(1979).
III. THE MISAPPROPRIATION OF TRADE SECRETS CLAIM
The subject of the summary judgment motion is Franklin Fibre's
claim that the information McElfresh obtained during his employment at
Franklin Fibre constituted a trade secret within the meaning of the Act,
and that while employed at Marvec, McElfresh improperly used such
information for Marvec's benefit. More specifically, Franklin Fibre
alleges that, while employed by Marvec, McElfresh violated the Act by
(i) contacting Franklin Fibre's customers, whose identities he learned
while at Franklin Fibre, and (ii) using detailed historical information
regarding those customers' purchasing habits, including the prices they
paid for Franklin Fibre products.
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Defendants respond that this information does not fall within the
statutory definition of a "trade secret" because (a) any information
concerning the identities and locations of Franklin Fibre's customers was
readily ascertainable from trade publications, and (b) any information
concerning these customers' purchasing habits was readily ascertainable
by simply telephoning the customers and asking them.
[3-4] The parties agree that where, as here, there is no contractual
covenant not to compete, the applicable law is as set forth in the Act, as
explicated by Wilmington Trust Co. v. Consistent Asset Management Co.,
Inc., Del. Ch., C.A. No. 8867, Allen, C. (March 25, 1987).
The Act defines a trade secret as:
information, including a formula, pattern, compilation,
program, device, method, technique or process, that:
a.
Derives its independent economic value, actual
or potential, from not being generally known to, and
not being readily ascertainable by proper means by,
other persons which can obtain economic value from
its disclosure or use; and
b.
Is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.
6 Del. C. §2001(4).
As previously noted, the dispute concerns whether the information
McElfresh derived from his employment at Franklin Fibre was a trade
secret, i.e., whether "the statutory elements -- commercial utility arising
from secrecy and reasonable steps to maintain secrecy - [have] been
shown;..." Wilmington Trust Co. supr- at 8. Because the defendants
do not contend otherwise,3 the Court assumes, for the purpose of this
motion, that the other statutory elements of the trade secrets claim -economic value and efforts to maintain secrecy -- have been established.
Therefore, the sole question becomes whether that information was
readily ascertainable by proper means, i&, from publicly available
information. For the reasons next discussed, I conclude that this issue
involves material fact disputes that cannot be resolved without a trial.

'See Letter fiom Brian P. Glancy, Esquire to the Court dated Nov. 21, 1996, at 1.
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The Identity of Franklin Fibre's Customers

[5-6] Where customers in a particular industry can be easily identified,
their identity is less likely to be a trade secret, even if the seller makes
efforts to maintain the confidentiality of the information relating to their
identity. Wilmington Trust Co. at 19. But where the customers'
identities as potential buyers of the defendant's products is not readily
ascertainable from publicly available information, their identity may
constitute a trade secret within the meaning of the Act. Id. at 21.
[7]
Town & Country House & Home Service, Inc. v. Newberry N.Y.
Ct. App., 147 N.E.2d 724 (1958), cited in Wilmington Trust Co. supra.
is instructive. There, trade secret status was accorded a customer list that
had been developed through "cold calls" made from the "white pages" of
the telephone directory, because the identity of the persons listed as
potential purchasers of the plaintiff's product was not readily
ascertainable. The defendants argue that this case is unlike Town &
Country House & Home, because here, potential purchasers of plastics are
limited and easily identifiable. By way of contrast, in Town & Country
House & Home. the potential buyers of domestic services were obtained
from the telephone directory through random cold calls. Franklin Fibre
argues the contrary, contending that here, as in Town & Country House
& Home its customers were not all identifiable from the "pool" of
potential buyers listed in industry trade publications.
[8]
In this Court's view, that issue involves a fact question. Some of
Franklin Fibre's customers chose not to advertise in industry trade
publications such as the Thomas Register. Also, other companies, whose
individual departments are the only purchasers of products from Franklin
Fibre, did not list the locations of those departments in the Thomas
14, 23, 29.) Because the record does not
Register. (Vachris Aff.
establish that that information was readily ascertainable through other
sources, I cannot conclude as a matter of law on this record that all of
Franklin Fibre's customers to whom Marvee is alleged to have sold
products were identifiable from publicly available sources. Thus, which
Franklin Fibre customers were (and were not) readily ascertainable by
proper means involves an issue of material fact. See Wilminton Trust
Co., sup at 21. Summary judgment must, therefore, be denied as to
claims concerning the identity of Franklin Fibre's customers.
B.

The Purchasing and Price Information

The defendants also argue that the information relating to Franklin
Fibre's customers' purchasing needs and requirements, and that the prices
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those customers paid for Franklin Fibre products could be obtained by
simply telephoning potential customers. Franklin Fibre responds that it
took years for it to learn its customers' specific needs and requirements,
and that from this fact, the Court may infer that such information was not
readily available. (See Vachris Aff. 11.)
The issue is whether information regarding the purchasing
[9-10]
habits of Franklin Fibre's customers was readily ascertainable from
publicly available sources. See Wilmington Trust Co., supra at 8. While
trade publications, such as the Thomas Register, did contain the names
and locations of many potential customers of both Franklin Fibre and
Marvec, those publications did not list what types of plastics the potential
customer would be inclined to purchase, or what price they were willing
11, 12.) Moreover, it may be reasonably
to pay. (Vachris Aff.
inferred from the fact that it took years for Franklin Fibre to acquire this
information, that it could not easily be obtained by random "cold calling."
A genuine issue of material fact exists as to how readily this information
was ascertainable. Summary judgment must, therefore, be denied as to
the claims involving the defendants' use of that information.
IV. ATTORNEY'S FEES
6 Del. C. §2004 permits the Court to award attorney's fees
[11-12]
to the prevailing party if a claim of misappropriation is made in bad faith.
Because Marvec and McElfresh are not the prevailing parties on this
motion for summary judgment, and because there is no showing of bad
faith on the part of the Franklin Fibre, the defendants have not
established their entitlement to a statutory award of attorney's fees.
V. CONCLUSION
For the reasons stated above, the Court denies the defendants'
motion for summary judgment and their application for attorney's fees.
IT IS SO ORDERED.
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HAFT v. DART GROUP CORP.
No. 14,685
Court of Chancery of the State of Delaware,New Castle
March 14, 1997
Plaintiff filed a motion for summary judgment seeking a
declaration that a certain irrevocable proxy plaintiff was granted by
defendant corporation remained effective to vote that stock under section
160(c). Plaintiff also requested that certain other shares issued pursuant
to a trust agreement be subject to the nullifying effect of section 160(c).
The court of chancery, per Chancellor Allen, concluded that the
irrevocable proxy did not remain effective for voting purposes because
it had been cancelled by the corporation and that once the shares had
been purchased from the owner by the issuer, they could not be voted.
The court also concluded that the shares issued pursuant to a trust
agreement were not applicable under section 160(c) because the board
lacked any amount of control over the actions of the appointed trustee.
Accordingly, plaintiff's motion for summary judgment was denied.
1.

Corporations

= 111.5, 197

Under section 160(c), shares of a corporation's stock belonging to
a corporation may not be voted in the election of that corporation's board
or otherwise. DEL. CODE ANN. tit. 8, § 160(c) (1997).
2.

Corporations

r=,

63, 159, 197

Treasury stock is the classic example of shares not entitled to vote
under section 160(c). DEL. CODE ANN. tit. 8, § 160(c) (1997).
3.

Corporations

Ohm 111.5, 159

Shares held in ways other than in an issuers treasury are covered
by section 160(c). DEL. CODE ANN. tit. 8, § 160(c) (1997).
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w 111.5, 198

Corporations

An irrevocable proxy must be supported by a sufficient interest in
either the stock itself or an interest in the corporation generally. DEL.
CODE ANN. tit. 8, § 212(e) (1997).
5.

Corporations

O

198(2)

Proxy shares purchased by a company and held in its treasury
cannot be voted.
6.

Corporations

t

128, 197, 198(2)

A corporation is obligated to recognize only the party who stands
as the registered owner of the stock on its books or a person with a valid
proxy from that person.
7.

Corporations

O

83, 197

Once shares are cancelled, they cannot vote unless voluntary action
to issue new shares or a judicial order to that effect is undertaken to
remedy any wrong and restore to an injured shareholder a right to vote.
8.

Corporations

0

83, 195, 197

The cancellation of stock by a corporation renders the stock no
longer outstanding and cannot be counted for quorum purposes or voted.
9.

Corporations

0

198(2)

Where the cancellation of an irrevocable proxy is valid, the
stockholder's irrevocable option will not continue to control voting
power.
10.

Corporations

0

142, 197, 198

The existence of an irrevocable proxy, once the settlement
transaction was closed, did not threaten the type of injury that section
160(c) was directed against, but the plain meaning of the words,
belonging to, would prevent the stock from being voted thereafter. DEL.
CODE ANN. tit. 8, § 160(c) (1997).
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Corporations

*

111.5

Arrangements other than legal ownership by the corporation of its
own securities are intended to fall within the purview of section 160(c).
DEL. CODE ANN. tit 8, § 160(c) (1997).
12.

Corporations

(ta

62, 111.5

The central evil to which section 160(c) is directed is the use of the
corporation's own capital to allow incumbent directors to control the
voting 0f the corporation's stock because such arrangements deprive
holders of the company's voting securities of their proportionate voice in
the governance of the enterprise. DEL. CODE ANN. tit. 8, § 160(c)
(1997).
13.

Corporations

0M

198.1

Some elements of the risk that section 160(c) is meant to guard
against are present where a trust arrangement contemplated by a
settlement agreement represents a very substantial employment of the
corporation's capital, thus the corporation acquires a substantial economic
interest in its own shares. DEL. CODE ANN. tit. 8, § 160(c) (1997).

14.

Corporations

Ot:m 198.1

The stock which constitutes the corpus of a trust will not solely
belong to the corporation which has a substantial economic interest in the
event where an individual's interest in the corpus also represents a
substantial legal and economic interest.
15.

Corporations

n

198.1(1), 198.1(5), 310(1)

No risk of board self-perpetuation through control of the voting
stock exists where the trustee appears to be independent of the board,
where trustee has no prior relationship with any of the parties, where
trustee can not be removed by the board, where the parties have to agree
on a replacement upon the trustee's resignation, and where the trustee is
not an undisclosed agent of the board or under its control.
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198.1(1), 198.1(5)

Under the analysis of whether a voting trust structure represents the
type of evil that section 160(c) was designed to prevent, no substantial
risk appears to be controlled by the board where an independent trustee
has been chosen to act as a substitute to vote the shares in the best
interest of the corporation and its shareholders, the board of directors has
no ability to instruct the voting trustee on how to vote other than a right
to terminate the trust on mutual agreement with the person substituted,
and the board has no power to remove or replace the trustee.
Elizabeth M. McGeever, Esquire, and Thomas A. Mullen, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; and
Michael P. Carroll, Esquire, and Michael F. Orman, Esquire, of Davis
Polk & Wardwell, New York, New York, of counsel, for plaintiff.
Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Stephen J. Brogan, Esquire, and Timothy J. Finn, Esquire,
of Jones, Day, Reavis & Pogue, Washington, D.C., of counsel, for
defendant Dart Group Corporation.
Stuart M. Grant, Esquire, Cynthia S. Calder, Esquire, and Megan D.
McIntyre, Esquire, of Blank Rome Comisky & McCauley, Wilmington,
Delaware, for defendant Ronald S. Haft.
Lawrence C. Ashby, Esquire, of Ashby & Geddes, Wilmington,
Delaware; and Joseph M. Hassett, Esquire, of Hogan & Hartson, L.L.P.,
Washington, D.C., of counsel, for defendants Robert M. Haft, Gloria G.
Hait, and Linda G. Haft.
Robert D. Goldberg, Esquire, of Biggs & Battaglia, Wilmington,
Delaware; and Silverman, Harnes & Harnes, New York, New York, of
counsel, for defendants Alan R. Kahn and the Tudor Trust as Amici
Curiae.
ALLEN, Chancellor
Pending is Herbert Hafts motion for partial summary judgment in
an action filed November 6, 1995. This action is brought against several
defendants, including Dart Group Corporation ("Dart"), its three current
outside directors, Larry Schafran, Douglas Bregman, and Bonita Wilson
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(the "Defendant Directors"), plaintiff's ex-vife Gloria Haft, and his three
children Robert, Linda, and Ronald.'
[1-3] Herbert Haft initiated this action to challenge the legal
consequences of a settlement agreement entered into between Ronald Haft
and Dart on October 6, 1995. That agreement purported to settle a
number of related litigations among Ronald Haft, the individuals
constituting the Dart board of directors, Dart, and its Class A
shareholders. By its terms, final implementation of the settlement is
subject to court approval and the release of certain corporate claims.
Little or no discovery has been had in this suit. Now pending is
plaintiff's motion for summary judgment with respect to two issues that
turn on the meaning of Section 160(c) of the Delaware General
Corporation Law. See 8 Del. C. §160(c). Literally, Section 160(c)
provides that shares of a corporation's stock "belonging to" a corporation
may not be voted in the election of that corporation's board or otherwise.
Treasury stock is the classic example of shares not entitled to vote due
to Section 160(c), but Section 160(c) applies to shares held in other ways
than in an issuer's treasury. See Speiser v. Baker, Del. Ch., 525 A.2d
1001 (1987); Italo PetroleumCorp.v. ProducersOil Corp., Del. Ch., 174
A. 276 (1934)..
Plaintiff seeks an adjudication of two issues with respect to Section
160(c). He seeks a declaration that a certain irrevocable proxy he was
granted on certain Dart Class B shares remains effective to vote that
stock, despite the fact that the grantor of the proxy (Ronald Haft)
thereafter conveyed his interest in the stock to Dart in exchange for
consideration. In this connection plaintiff seeks an adjudication that
Section 160(c) does not require that these shares not be voted, since, he
says the voting of them would not be controlled by the corporation or its
board, and thus the policy of Section 160(c) will not be implicated. This
will be referred to as the "proxy shares" issue.
Second, plaintiff seeks an adjudication that certain other Dart Class
B shares issued to Ronald pursuant to an agreement (the trust agreement)
that they be held by an independent trustee and voted in the best interest
of Dart and all of its shareholders are subject to the nullifying effect of
Section 160(c). These will be referred to as the "option shares" or the
"voting trust shares".

'Originally, the suit also named as defendants three persons vho Gloria, Linda, and
Robert purported to elect to the Dart board (the subject of a Section 225 action filed in this
Court on October 18, 1995). However, those three individuals were dismissed for lack of
personal jurisdiction. Herbert Haft v. Dart Group Corporation,CA. No. 14685, Allen, C.
(April 26, 1996).
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For the reasons that follow, I conclude that Herbert Haft's motion
for summary judgment must be denied in both respects.
I. Background
A.

Dart's Control Structure Prior to July 1993

Dart has two classes of stock, Class A and Class B. Class A stock
is non-voting, contributed a large part of the equity of the corporation,
and is held in large part by public stockholders. Class B, the voting
stock, has always been owned entirely by members of the Haft family.
Until July 1993, Herbert Haft, the chairman and founder of Dart owned
172,703 shares of the Class B stock, representing 57% of the then
outstanding 302,952 shares of voting stock of the company. His now exwife Gloria held 54,484 Class B shares and each of his three children
owned 25,246 Class B shares, respectively representing 17.98% and
8.33% of total voting shares respectively.
During the spring of 1993, disputes arose between Herbert and his
elder son Robert, who then served as Dart's chief operating officer.
Herbert Haft fired Robert? and caused Robert's allies, including Herbert's
then wife and Robert's mother, Gloria Haft to be removed from the Dart
board. During this period Gloria and Herbert's marriage moved towards
divorce, creating the possibility that a divorce court would award Gloria
half of Herbert's Dart voting shares. Thus, a potential threat to Herbert's
control of Dart became apparent.
In this setting Herbert Haft negotiated a transaction with his
younger son Ronald, his sole remaining ally in the family.3
B.

July 1993 Transaction with Ronald Haft

On July 28, 1993, Herbert Hart and Ronald Haft entered into a
transaction including several key components. See Ronald Haft v.
Herbert Haft, Del. Ch., 671 A.2d 413 (1995). First, Herbert Haft sold
his 172,730 Class B shares to Ronald Haft in exchange for $13,818,400,
2Robert Haft was awarded a $38 million judgment for wrongful discharge, as well as
$5 million in legal fees. See Robert Haft v. Dart Group Corp., C.A. No. 93-384 (D. Del.
Feb. 22, 1995), appeal denied, C.A. No. 95-7555 (3d Cir. May 30, 1996).
'According to Larry Schafran's affidavit, Herbert Haft informed him on November 3,
1994 that Herbert and Ronald had secretly agreed that the transaction would be reversed after
the divorce court proceeding. Ronald Haft admitted in his affidavit that the transaction was
structured to avoid the risks of the divorce proceeding, but claims the parties did not intend to
unwind it.
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$11.6 million of which was paid in the form of a promissory note In
addition to monetary consideration, Ronald Haft granted Herbert Haft an
"irrevocable proxy" to vote such Class B shares until Herbert's death or
incapacity.5 (These shares are here called the "proxy shares").

Further, Herbert Haft initiated action by Dart's newly appointed
outside directors to approve the nomination of Ronald Haft as the new
President and Chief Operating Officer and, in that connection, to grant
Ronald Haft, as a part of his employment contract, an option to purchase
voting stock. The options entitled Ronald to buy an additional 197,048
Class B shares, constituting 36% of the Class B shares then outstanding.
In addition to accepting employment, Ronald paid Dart $985,240 for the
options. The options were exercisable immediately and had a strike price
equal to the market price of the Class A stock on the date of issuance of
the option, which was $89.65. The option had a term of fifteen years.
Dart agreed to lend to Ronald Haft the funds necessary to exercise the
options.
C. Dart's Control StructureAfter July 1993
Herbert Haft continued thereafter to maintain control over Dart
through his irrevocable proxy on the proxy shares. The grant of options
to Ronald Haft to buy an additional 197,048 Class B shares assured that
Ronald and Herbert Haft would together continue to possess voting
control of Dart even if one half of the voting power held by Herbert
under the irrevocable proxy were ordered as part of a property division.
D.

Judicial Challenges to July 1993 Transaction

The alliance apparently contemplated by the July 1993 transaction
could not long survive the cross pressures of life in the Haft family.
Ronald and Herbert fell into discord. On September 6, 1994, Ronald
notified Dart that he wished to exercise his options to purchase the
197,048 Class B shares. By purchasing such option shares, Ronald Haft
would gain control over the largest block of Dart voting stock,
4
Ronald Haft pledged the 172,703 Class B shares as collateral for this promissory note
which was not to be due until August 1, 2013. As will be discussed below, however, the
promissory note was paid in full in October 1995.
'Ihe proxy stated that Herbert Haft would receive a "right to exercise all righs to vote
the Shares on all matters on which they are entitled to vote," granting him the right to vote
such shares "to the same extent and with the same effect as Ronald S. Haft might or could do
under any applicable laws or regulations governing the rights and powers of shareholders of
DarL"
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eliminating Herbert Haft's majority control. The demand to exercise the
options was, however, not initially honored by the Dart board, which
continued under the dominating influence of Herbert, or at least that is
how it plausibly appears.
On September 7, 1994, apparently mindful that the family dispute
over the control of Dart could easily affect the company negatively, both
Ronald and Herbert joined the other directors in a unanimous board vote
to create an executive committee of the four non-Haft family directors.
This action was apparently triggered by a perceived need for Dart to take
positions in then pending litigation, including derivative lawsuits,
independently of the interests of the various Hafts who were also parties
to these litigations. As the right to exercise voting control over Dart
emerged as an issue -- because Herbert and Ronald began disputing who
had the right to vote the "proxy shares" -- the role of the executive
committee of the Dart board expanded, with the committee in effect
controlling the operations of the company while the power of the
shareholders was effectively muffled by their disputes.
In its first major act, the executive committee rejected Ronald's
attempt to exercise his options, contending that the issuance of such
options involved waste and non-disclosure of material facts. On
September 12, 1994, Ronald filed a lawsuit in this court seeking to
compel the issuance of the 197,048 Class B shares."
[4]
On July 18, 1995, Ronald Haft filed another lawsuit, seeking to
invalidate the proxy that Herbert Haft holds as a result of the July 1993
transaction. In that action, on a motion for summary judgment, this court
found that Herbert Haft's interest as senior executive officer of Dart was
"sufficient under our law to render specifically enforceable the express
Ronald Haft v. HerbertHaft, Del.
contract for an irrevocable proxy."
7
Ch., 671 A.2d 413, 423 (1995).

6

See Ronald Haft v. Dart Group Corporation,C.A. No. 13736, Allen, C. (Nov. 14,
1994) (denying Ronald Haft's motion for summary judgment in an action seeking injunction
requiring Dart to issue 197,048 Class B option shares). Alan R. Kahn and the Tudor Trust,
as representatives of the Class A shareholders, were permitted to intervene, derivatively on
behalf of Dart, in this action. RonaldHaftv. DartGroupCorporation,C.A. No. 13736, Allen,
C. (Dec. 21, 1994).
7Section 212(e) of Delaware General Corporation Law requires an irrevocable proxy
to be supported by-a sufficient interest in either "the stock itself or an interest in the
corporation generally." 8 Del. C. § 212(e).
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October 1995 Settlement Agreement

At least by the fall of 1995, the executive committee of the Dart
board was exercising considerable independence from both Ronald and

Herbert. Purporting to conclude that it would be in the best interest of
Dart to resolve its disputes with Ronald Haft, on October 6, 1995 the
executive committee authorized the company to enter into a complex

settlement agreement with Ronald Haft. The relevant terms of the
settlement agreement are as follows:

First, Dart agreed to honor Ronald Hafts claim to exercise the
previously contested option to purchase 197,048 Class B shares (the
option shares) for a cash payment of $197,048 and a $27.4 million
promissory note; this consideration flowing to Dart was greater in
principle amount than that called for by the option itself,'

Second, Ronald Haft sold to Dart his interest in the 172,730 Class

B shares (the proxy shares) in exchange for 288,312 Class A shares;9

Third, Dart disbursed $37.7 million to Ronald in exchange for
Ronald's note due June 30, 2000,1 and his depositing of all his Dart
stock in a trust, the terms of which were agreed to by the parties and are

described below (see "The Voting Trust Agreement"). Among other
features of the note and trust was the fact that the note would be payable

in the event of and from the proceeds of any disposition of the stock held
in trust;

Fourth, in exchange for an $11.6 million promissory note from
Ronald, Dart transferred $11.6 million to Ronald Haft in escrow, with the
escrow condition being that such funds be employed only to satisfy any

'The agreement upon exercise price of$140 per share was 56% higher than the original
$89.50 exercise price set when the options were issued pursuant to Ronald's August 1, 1993
employment agreement. It is important to note that, as a result of the issuance of these new
Class B shares to Ronald Haft, the Class B shares which Herbert Haft claims are subject to an
irrevocable proxy would constitute 34% of Dart's voting stock, instead of 57%.
9Since the Class B shares were (according to plaintiff, at least) still pledged as
collateral for the promissory note between Ronald Haft and Herbert Haft entered into in
connection with the July 1993 transaction, Ronald Haft did not deliver certificates to Dart.
Dart however, on getting an affidavit from Ronald, canceled the original certificates on the
corporation's stockledgerand issued replacement certificates toRonaldwho then endorsed and
transferred them back to Dart as part of the settlement transaction. Dart accounts for these
repurchased Class B shares as treasury stock in accordance with generally accepted accounting
principles.
"$20m of this amount was deposited into a segregated account of Settlement Corp. at
Riggs National Bank, subject to a restricted account security agreement entered into among
Ronald Haf%, Dart, and Settlement Corp. Ronald Haft received the remainder in cash.
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purchase money indebtedness owed by Ronald to Herbert from Ronald's
acquisition of his interest in the proxy shares;"
Fifth, Ronald Haft agreed to resign from all of his positions as
officer or director of Dart and affiliated corporations, and have his
employment agreement terminated after the issuance of the options,
provided that the settlement agreement became effective;
Sixth, the parties agreed to enter into several additional related
agreements discussed below.
The voting trust agreement, entered into in connection with the
settlement agreement, was a key aspect of the settlement agreement. It
served in part as a security arrangement for the repayment of the
substantial funds advanced and in part as a technique, agreed to by
Ronald as the arguable holder of voting control over Dart at the time of
its agreement, to remove management of Dart from the domination of the
Haft family. The Class A and Class B stock registered to Ronald, that
will under the trust be held by trustee, will be voted by the independent
trustee in his "sole and absolute discretion" "in the best interest of Dart
and all its shareholders as a single class."'" Under the trust agreement,
while such shares are being held in the voting trust, Ronald Haft is to
continue receiving all ordinary cash dividends or distributions up to $,30
per share annually and half of all extraordinary dividends or distributions.
All remaining dividends are to be used to pay the expenses of the voting
trust, with any remainder becoming part of the trust's corpus.
The trust can terminate in one of four ways:
1.
Ronald can elect to sell the corpus of the trust to Dart
at a price determined by a formula set forth in the
agreement. In that event, the notes given by Ronald to the
corporation mature simultaneously. This put may be
exercised at any time after 1997.
2.
Ronald can elect to have the Class B option shares
converted into Class A shares and cause the trustee to
initiate a public underwriting of them. In that event the
trust terminates and the net proceeds (net of expenses and of

"Herbert refused initially to accept this payment, contending that he had previously
legally rescinded the transfer of the proxy shares from himself to Ronald. Later, however, he
arguably accepted these funds on March 7, 1996 when he assigned a security interest in the
funds to Gloria in connection with an overdue payment obligation.
121n total, the voting trust holds 374,485 Class A shares and 222,294 Class B shares.
As discussed below, Ronald Haft has an option to convert the Class B shares into 244,523
Class A shares and then sell such shares to the public.
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notes owed by Ronald to Dart) will be distributed to
Ronald. 3

3.

If the trust has not already been terminated by Ronald,

Dart has an option to purchase the shares in the trust,
exercisable no sooner then January 1, 2000.4
4.
In all events the trust will terminate on December 31,
2002 if it has not earlier terminated by exercise of Ronald's
put or Dart's call rights. In that event the corpus is
delivered to Ronald and any notes of Ronald will be due
and payable.

Initially two interim trustees were designated: Sidney B.
Silverman, an attorney representing the Class A shareholders in the
derivative claims brought against the Dart board, and Larry Schafran, an
outside director and chairman of the executive committee. On receiving

the 197,048 option shares, pursuant to the settlement agreement, Ronald
transferred those shares to the two interim trustees." Within the
permissible ninety day period, Richard B. Stone, Esquire, was appointed

as the16permanent trustee and has served in this role for approximately one
year.

As part of the substantive transactions implementing the proposed

settlement, Ronald Haft and Dart also entered into a stock pledge
'3It appears conceded that the expectation or hope of the Dart board and of Ronald was
that if such an event were to occur it would be proceeded by a recapitalization of some type
in which the Class A stock would receive voting rights.
"The voting trust agreement states several conditions of termination, such as (1) the
sale of all trust shares, to either Dart or the public, (2) August 1,2000 or December 31, 2002,
depending on whether a call or put notice has been exercised and effectuated by such dates, and
(3) the mutual written agreement of Ronald Haft and Dart. If no trust shares were sold or
converted prior to the termination of the voting trust, Ronald Haft would have enough voting
shares to control the company. At the hearing, Sidney Silverman noted that, in the event that
the trust is terminated in such a way that Ronald does not maintain voting control, the voting
trustee would have thirty days to take an action to prevent control from shifting to Robert,
Linda, and Gloria. Apparently, there is a plan to give the Class A shareholders voting interest
in Dart if such circumstances arise.
"According to Ronald, the voting trust arrangement is a strategy to maximize the value
of Dart, for himself and all shareholders, by eliminating Haft family control over the
company's daily operations. See Affidavit of Ronald S. Haft, Oct. 25,1995. Financial analysts
have commented on the negative impact of the Haft family control dispute on the value of the
company's stock. See Kara Swisher, Dart's Dilemma. Wash. Post, Jan. 30, 1995.
"Richard Stone is an attorney with experience in business and politics. He served in
the United States Senate, as a U.S. Ambassador to Denmark, and has been a director in various
corporations. He had no prior affiliation with Dart, any of its directors, the Haft family, orMr.
Silverman who picked him as a potential candidate. As voting trustee, he is entitled to the
same indemnification rights as Dart directors and hourly compensation for his services to be
paid by Dart.
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agreement. Pursuant to the stock pledge agreement, the voting trust acts
as collateral agent for the pledged shares. All of the rights and obligations
created by the voting trustee agreement are subject to this lien.
In summary, pursuant to the settlement agreement, Dart loaned
Ronald Haft substantially all of the money necessary for him to purchase
the 197,048 proxy shares (or rather to satisfy the note that constituted
90% of the price of those shares) (i.e., $11.6mm); issued the option
shares in consideration of another note from Ronald ($27.4mm); and
advanced him an additional $37.7mm in cash. Under the settlement
agreement, the company's principle source of repayment of this $75mm
of its capital is its security interest in the newly issued Dart stock now
held in trust.
F.

Subsequent Events

No other pertinent agreements have been entered into between the
parties since the October 1995 transaction, but several events have
occurred more recently which may affect, at least indirectly, the pending
litigation. First, on December 17, 1996, Dart initiated an unrelated
lawsuit against Herbert Haft seeking more than $43 million in damages
for a variety of alleged self-interested conduct.17 Second, and more
importantly, on January 13, 1997, Ronald Haft gave Dart notice that he
intended to exercise his put option for the shares held in the voting trust.
Due to the pending litigation concerning the legitimacy of Ronald's
ownership of the option shares, Dart responded by issuing a "Challenge
Notice," staying the effect of the put notice. After the litigation is
completed, Ronald Haft will have a new opportunity to decide whether
to put the shares to the company, or take any other permissible action
with respect to the shares, assuming that he is found to own such shares.18
II. Legal Analysis
Herbert Haft makes two arguments on this summary judgment
motion, both of which entail an application of Section 160(c) of the
Delaware General Corporation Law. First, he asserts that his irrevocable
"This action was initiated one day after Herbert Haft joined in a unanimous board
decision to acquire a remaining 50% interest in Shoppers Food Warehouse Corp., increasing
Dart's ownership of the company to 100%. A change of control provision in the financing
indentures for that transaction have recently been unsuccessfully contested by Herbert Haft.
'The attempted exercise of the put in no way terminated the voting trust, but merely
increased the price which Dart would be required to pay Ronald Haft for each share if he
chooses to exercise this right after the litigation.
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proxy to vote the "proxy shares" cannot be defeated by the expedient of
the settlement transaction and the purported acquisition by the company
of Ronald's interest in those shares. It is asserted that Ronald had no
power to destroy that retained right himself and that he cannot in effect
convey more to the company than he himself had. Thus, Herbert claims
that these shares may still be voted by him even though the certificates
have been canceled after the company purported to acquire them.
Second, Herbert asserts that the "trust shares" may not be voted by
the trustee who purports to have power to do so. It is contended that the
trust shares have in effect been purchased by the company and that the
trustee, who must act for the best interests of the corporation and all of
its shareholders, is in effect an agent of the board. Thus, it is asserted
that a realistic interpretation of this arrangement is that the "trust shares"
"belong to" the corporation now, for purposes of Section 160(c) and,
because of that, are unable to be voted.
[5]
For the reasons that follow I conclude that these arguments are
incorrect. If the facts alleged are true, that aspect of the settlement that
effectively destroyed the utility and value of Herbert HaftVs irrevocable
proxy to vote the proxy shares may give rise to a claim by him against
either or both of the parties to that agreement for the value of that
property; the facts may even give rise to a right of equitable relief of
some kind. About these subjects I need not and could not express a
knowledgeable opinion at this time. What seems clear to me, however,
is that the limited statutory argument that is advanced on this motion to
support a present adjudication, that Herbert's in-evocable option is still
effective to vote the proxy shares, is insufficient to that end. The
corporate law effect of the settlement transaction on the exercise of
voting rights with respect to the proxy shares is apparent: shares
purchased by the company and held in its treasury cannot be voted.
A.

Proxy Shares

I turn first to Herbert Haft's argument that his irrevocable proxy
entitles him to vote the proxy shares despite the fact that the issuer has
now acquired the underlying equity in the shares and canceled the
certificates representing those shares.
Herbert Haft contends that his adjudicated irrevocable proxy
entitles him to vote the proxy shares and that Section 160(c) would not
be offended by that result since it is directed against schemes to allow the
board to control the vote of the corporation's stock through use of the
company's own capital. See, e.g., Speiser v. Baker, Del. Ch., 525 A.2d
1001 (1987); cf Commonwealth Associates v. Providence HealthCare,

