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Inc., Del. Ch., C.A. No. 13135, Allen, C. (Oct. 22, 1993). That risk is
not present here since the company's capital was not expended in order
for him to acquire the irrevocable proxy. That property right was
acquired solely by the expenditure of his own property and would be
exercised by him independently of the corporation or its board. Thus he
says that the risks that Section 160(c) is directed to protect against simply
are not present in the circumstances that followed the closing of the
settlement transaction.
Dart sees the matter differently of course. To Dart, its treatment
of the stock after it closed the settlement agreement was entirely
appropriate. In its view, after that closing Dart was the "owner" of the
stock -- it belonged to Dart -- and thus Section 160(c) mandated that it
not be voted. Its action of canceling the certificates is thus entirely
consistent with the law it says. In all events, the shares may not now be
voted.
For sensible reasons of hoped-for economy the current motion
presents a narrow slice of the parties' dispute. Herbert has limited this
summary judgment motion to claims relating to Section 160(c) of the
DGCL. For the reasons alluded to below this procedural posture is
insufficient to allow an adjudication of all of the disputes that arise
between the parties as a result of the cancellation of the proxy shares.
Assuming that the cancellation was effective, (and nothing that
appears suggests that it was not legally effective) that fact alone presents
the short answer to Herbert Haft's attempt to achieve a summary
adjudication that, pursuant to his irrevocable proxy, he is still able to vote
the proxy shares. That is, the company's cancellation of the certificates
representing the proxy shares if legally effective, resulted in the inability
of Mr. Haft to exercise any vote with respect to the stock he transferred
to Ronald.
This conclusion is elementary and has nothing directly to do with
the command of Section 160(c). For example, assume that a registered
stockholder "X" causes the corporation to cancel his certificate and issue
a replacement on the ground that the existing certificate is lost. Assume
that this application is based on false information and that "X" had in fact
previously sold the stock in issue to "A", a third party, and endorsed and
delivered the certificate. Upon issuance of a new, "replacement"
certificate to "X", assume he then sells and delivers the new certificate to
"B" a bonafide purchaser who causes the stock to be transferred into his
name on the company's books. At an annual meeting who is entitled to
vote?
[6-7] Under fairly basic precepts of corporation law, it is clear that the
corporation is obligated to recognize only the party who stands as the
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registered owner of the stock on its books or a person with a valid proxy
from that person. See, e.g., Enstar Corp.v. Senouf, Del. Supr., 535 A.2d
1351, 1355 (1987) (quoting American HardareCorp. v. Savage Arms
Corp., Del. Supr., 136 A.2d 690, 692 (1957)). In this hypo "A"'s remedy
will be several. He may sue "X" for damages. See 11 FLETCHER,
CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS at §5166 (1995).
He may sue the issuer for damages arising from wrongful cancellation,
Tuggler v. American Finance System, Inc., Del. Ch., C.A. No. 450,
Hartnett, V.C. (June 22, 1978); or, if the corporation has authorized but
unissued shares, for an order compelling the issuance of new securities
in his name. Castro v. iT Corp., Del. Ch. 598 A.2d 674 (1991);
Scovenna v. AT&T, N.Y.Sup.281 N.Y.S.2d 854 (1967).19 But the status
quo once the shares are cancelled is that they cannot vote. Either
voluntary action to issue new shares or a judicial order to that effect is
required to remedy any wrong and to restore to an injured shareholder a
right to vote.
[8]
The cancellation of the stock by the corporation, renders the stock
no longer outstanding. It cannot be counted for quorum purposes or
voted and thus, Herbert Haft can't vote it. Whether Herbert's irrevocable
proxy could have been preserved if some other form of transaction had
been pursued - Ronald's stock being transferred to a nominee for the
company or to a trustee for example20 - presents a question that may
relate to a claim of wrongful cancellation or some kind of tort, but it is
not relevant on this motion. Indeed, the company admits, I believe, that
the cancellation of the irrevocable proxy was not merely a collateral
consequence of the settlement, but one of its central goals.

19in either event the corporation should be protected from financial loss by the security
bond that it is authorized to demand from "X" when he sought issuance of the replacement
certificates. See 8 Del. C. § 168-9.
"'CompareLawrence v. I. N. ParlierEstate Co.,100 P.2d 765 (Cal. 1940). There, the

corporation loaned money to a shareholder and acting through a trustee took back endorsed
certificates of its own stock as security for repayment. The shareholder retained the right to
vote the shares. The California court recognized that it did not offend the policy that underlies
statutes such as Section 160(c) to permit shareholders to retain the right to vote in these

circumstances. Id at 229. Recognizing that there are differences inthe form of the transaction

- notably Ronald retaining no power to reacquire the economic interest in the transferred proxy
shares - Herbert Haft nevertheless argues from this case that Dart's acquisition of Ronald
Haft's interest in the proxy shares did not require any disturbance to his voting rights. The
California court did indicate that legal problems of the Section 160(c) type would arise if the
corporation or a trustee acting for it attempted to vote the stock either as pledgee or upon
foreclosure. With respect to this issue, the court cited Ex ParteHolmes,N.Y. Sup. 5 Cow. 426
(1826). Lawrence, 100 P.2d at 232.
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[9]
On the question presented -- whether Herbert Haft's irrevocable
option continues to control voting power, the answer I think is clear, if
the cancellation was valid. It does not. It would be anomalous and sow
seeds of uncertainty in corporation law to hold that some set of facts may
result in more shares qualifying to vote than the number of authorized
and issued shares on the company's books and records, so long as those
books are themselves not fraudulent. Section 160(c) and Section 212(e)
of the corporation law cannot either separately or taken in conjunction
require that result.
It is conceptually possible that Dart's cancellation of the certificates
representing the proxy shares was effective but that it nevertheless
constituted a wrong against Herbert Haft. A holding that Section 160(c)
requires in these circumstances that the proxy shares not be voted
(whether by a pre-existing proxy holder or others) would of course not
necessarily constitute a defense to every such claim, since the wrong, if
it is a wrong, would lie in deliberately undertaking to destroy Herbert's
property rights without privilege to do so. The most plainly litigable
aspect of such a claim would be the existence of a privilege to destroy
the irrevocable proxy; that, I believe, is a question to which Section
160(c) may relate, but which is broader in scope than Section 160(c).
[10] In all events, once the settlement transaction was closed it seems
clear that, while the existence of the irrevocable proxy did not in fact
threaten the type of injury that Section 160(c) was directed against,
nevertheless the plain meaning of the statutory words "belonging to"
would prevent that stock from being voted thereafter. The real issue
between the parties is whether defendant's (or Ronald's) use of the
independent legal significance doctrine to destroy a proxy that was
irrevocable by Ronald constituted a wrong. That question falls I suppose
under tort law rather than corporation law.
B.

Voting Trust Shares

As to the voting trust shares, the parties' general positions are
reversed. Herbert Haft claims that these shares do "belong" to the
corporation under Section 160(c) and thus may not be voted. Dart
contends the opposite.2

"Herbert Haft did not provide any evidence to suggest any non-independent actions
or motivations of the voting trustee. There is no reason to believe that the voting trustee
receives excessive compensation from Dart or was inappropriately chosen by the interim
trustees.
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[11-12]
It is clear that arrangements other than legal ownership by
the corporation of its own securities are intended to fall within the
purview of Section 160(c). The non-technical statutory language
"belonging to" is employed for that purpose. The central evil that both
the cases upon which statutes such as Section 160(c) are premised and to
which the statute itself is directed, is the use of the corporation's own
capital to allow incumbent corporate directors to control the voting of the
corporation's stock. Such arrangements deprive holders of the company's
voting securities of their proportionate voice in the governance of the
enterprise. In their various guises, such arrangements have been
condemned by American courts for almost two centuries.
[13-14]
The trust arrangement contemplated by the settlement
agreement does represent a very substantial employment of the
corporation's capital. The corporation does thereby acquire a substantial
economic interest in its own shares. Thus some elements of the risk that
Section 160(c) is meant to guard against are present. But equally clearly,
the "seller" Ronald Haft maintains a not insubstantial legal and economic
interest. These interests are identified above, but they include the current
right to certain dividend payments. It cannot on this record be concluded
that the corpus of the trust represents only the property of the corporation
transferred to the trustee. Ronald's interest in the corpus cannot be
assumed to be without substantial value. Thus, it would stretch the
ordinary meaning of the words "belonging to" to conclude that the stock
which constitutes the corpus of this trust "belongs to" Dart.
[15] Moreover, if one looks at the second aspect of the risk - the risk
of board self-perpetuation through control of voting stock - one cannot
say on this record that Dart controls the voting of the trust shares. As a
formal matter, the trustee appears to be independent of the board; he had
no prior relationship with any of the parties. Importantly, he cannot be
removed by the board and if he resigns the parties to the settlement
agreement must agree on a replacement (in default of agreement, the
Court of Chancery may designate a successor trustee). Moreover, as a
matter of fact (a level of analysis that is beyond the purview of this
motion), there appears to be no ground to suppose that the trustee is an
undisclosed agent of the board or under its control. Plaintiff fails in his
attempt to use the fact that the trustee is directed by the trust document
to vote the stock in the best interests of the corporation and all of its
shareholders as a basis to conclude that the stock in the trust belongs to
the corporation. This argument fails to recognize that what is relevant is
the question, whose judgment is exercised with respect to the vote, not
what standard informs the exercise of judgment.
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[16] Thus, in my opinion, the voting trust structure does not represent
the type of evil that Section 160(c) and the broader principal upon which
it is based, are designed to prevent. Ronald Haft the beneficiary, has
retained substantial economic ownership in the shares transferred to the
trust, reserving his right to receive dividends and to dispose of the shares
as he determines to be in his best interest. Where, as here, an
independent trustee has been chosen to act as a substitute for Ronald Haft
to vote the shares in the best interest of Dart and its shareholders, the"
board of directors has no ability to instruct the voting trustee on how to
vote, other than a right to terminate the trust on mutual agreement with
Ronald, and the board has no power to remove or replace the trustee, no
substantial risk appears controlled by the board. Significantly, if the trust
were terminated by mutual agreement, Ronald Haft, not Dart, would be
the sole owner of the voting trust shares. In my opinion, Section 160(c)
may not be stretched to apply under these circumstances.
MI. Conclusion
For the foregoing reasons, Herbert Haft's motion for summary
judgment must be denied.

HAFT v. DART GROUP CORP.
No. 14,685
Court of Chancery of the State of Delaware,New Castle
March 31, 1997
Plaintiff, under a Rule 59(f) motion, sought a reargument of the
court's denial of his motion for summary judgment. Plaintiff contended
that two vital factual errors had to be corrected from the previous facts
as set forth in the March 14, 1997 Memorandum Opinion. Plaintiff
claimed, in his motion for reargument, that the original share certificates
(in regard to the proxy shares) were never canceled and that under section
160(c) he was still allowed to vote the proxy shares. Plaintiff also
claimed that with regard to the voting trust shares, under section 160(c)
the shares belonged to Dart Corporation.
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The court of chancery, per Chancellor Allen, denied plaintiff's
motion for reargument because: (1) while there was some confusion
regarding the cancellation of the shares on the company records, the
cancellation issue went only to an alternative ground for denial of the
requested summary judgment; (2) no factual error was made in regard to
the voting trust shares and section 160(c) was inapplicable to the trust
shares.
1.

Appeal and Error

C=, 828, 832(2)

Motions for reargument will be denied unless the court has
overlooked a decision or principle of law that would have a controlling
effect or the court has misapprehended the law or the facts so that the
outcome of the decision would be affected. DEL. CH. CT. K. 59(f).

2.

Corporations

O

197

The facts relating to registration of shares on the company's books
are of vital concern to Delaware law when the question is who may vote
stock.
3.

t= 197, 198(2)

Corporations

Only registered owners or those holding valid proxies from them
have a legal right to vote corporate stock.
4.

Corporations

O

197, 198(2)

The holder of an irrevocable proxy may succeed in forcing the
registered transferee from the grantor of his proxy to give him a proxy,
based upon the argument that the subsequent owner could not acquire
greater rights than his transferor, but until he succeeds, either by
enforcing legal rights or otherwise, in getting such a proxy, the standard
corporation law rules governing the voting of stock give to the registered
owner that right.
5.

Appeal and Error

t

828, 832(1)

When confusion in the record concerning an issue goes only to an
alternative ground for the denial of the requested summary judgment, the
motion to reargue that matter is denied. DEL. CH. CT. P, 59(f).
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197, 198.1

Section 160(c) is inapplicable to the trust shares when beneficiary's
remaining economic interest in the trust shares is substantial, the voting
trustee is in all structural aspects independent, and the powers of the
board of directors to affect the trust are quite limited. DEL. CODE ANN.
tit. 8, § 160(c) (1997).
Elizabeth M. McGeever, Esquire, and Thomas A. Mullen, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; and
Michael P. Carroll, Esquire, and Michael F. Orman, Esquire, of Davis
Polk & Wardwell, New York, New York, of counsel, for plaintiff.
Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Stephen J. Brogan, Esquire, and Timothy J. Finn, Esquire,
of Jones, Day, Reavis & Pogue, Washington, D.C., of counsel, for
defendant Dart Group Corporation.
Stuart M. Grant, Esquire, Cynthia S. Calder, Esquire, and Megan D.
McIntyre, Esquire, of Blank Rome Comisky & McCauley, Wilmington,
Delaware, for defendant Ronald S. Haft.
Lawrence C. Ashby, Esquire, of Ashby & Geddes, Wilmington,
Delaware; and Joseph M. Hassett, Esquire, of Hogan & Hartson, L.L.P.,
Washington, D.C., of counsel, for defendants Robert M. Hat% Gloria G.
Haft, and Linda G. Haft.
Robert D. Goldberg, Esquire, of Biggs & Battaglia, Wilmington,
Delaware; and Silverman, Harnes & Harnes, New York, New York, of
counsel, for defendants Alan R. Kahn and the Tudor Trust as Amici
Curiae.
ALLEN, Chancellor
MEMORANDUM AND ORDER
ON PLAINTIFF'S MOTION FOR REARGUMENT

[1]
Herbert Hart has a motion under rule 59(f) seeking reargument of
this court's March 14, 1997 denial of his motion for summary judgment.
See Haft v. Dart Group Corp., C.A. No. 14685, Allen, C. (March 14,

1997) Mem. Op. ("Memorandum Opinion"). Motions for reargument will
be denied "unless the Court has overlooked a decision or principle of law
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that would have a controlling effect or the Court has misapprehended the
law or the facts so that the outcome of the decision would be effected."
Stein v. Orloff,Del. Ch., C.A. No. 7276, Hartnett, V.C. (Sept. 25, 1985)
Slip Op. at 5. In this instance plaintiff asserts that two vital factual errors
must be corrected and that when the facts as they exist are taken into
account, the court's decision may very well be altered.
I. Proxy Shares
The March 14 Memorandum Opinion rejected legal arguments put
forth by Herbert Haft concerning the application of Section 160(c) to two
different categories of Dart shares. 8 Del. C. §160(c). Herbert Haft
contended that Section 160(c) does not mean that the irrevocable proxy
that he holds on certain shares (the "proxy shares") is ineffective simply
because those shares have been acquired by the issuer. This argument
was rejected for two stated reasons. First, the court stated that the shares
(meaning the share certificates) had been canceled and could not be
voted. Second, it was held in all events that once the shares had been
purchased from the owner by the issuer they could not be voted. While
this second ground was not elaborated, it was thoroughly considered.
The motion for reargument asserts that the first ground is
predicated upon a demonstrable mistake of fact. It asserts that the
certificates representing the proxy shares were never canceled, as the
court states. More importantly in its view the cancellation of the
certificates has nothing to do with the validity (or more to the point in
this context, the effectiveness) of the irrevocable proxy.
In answer defendant asserts in an affidavit that the new shares were
issued to Ronald Haft and upon the repurchase were canceled. In reply
Herbert Haft says, in effect, "but the originalshare certificates were not
canceled and remain as registered securities on the company's books".
[2-4] The facts relating to registration of shares on the company's books
are of vital concern to Delaware law when the question is who may vote
stock. Only registered owners or those holding valid proxies from them
have a legal right to vote corporate stock. Plaintiff's statement on this
motion that cancellation of certificates is irrelevant to the holder of an
irrevocable proxy is incorrect. The holder of an irrevocable proxy may
succeed in forcing the registered transferee from the grantor of his proxy
to give him a proxy (based on the argument that the subsequent owner
could not acquire greater rights than his transferor), but until he succeeds,
either by enforcing legal rights or otherwise, in getting such a proxy, the
standard corporation law rules governing the voting of stock, give to the
registered owner that right. Thus the cancellation of the shares to which
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plaintiff claims an entitlement to vote appeared to supply one ground for
decision on the motion for summary judgment.
It appears that the record with respect to the state of the stock
ledger, however, is less clear than I had assumed. That is on this
application the company has supplied an affidavit stating that replacement
share certificates issued to Ronald Haft were canceled on the companies
books and records, as the memorandum opinion assumed. What appears
unclear however is whether the original share certificates were canceled
when the replacement certificates were issued, as would normally be the
case. I assumed that they had. In his reply on this motion however
Herbert Haft asserts that the original certificates remain on the books of
the company (presumably then still in Ronald's name) and he holds an
irrevocable proxy for them. Thus the court's assumption concerning the
cancellation of the certificates representing the "proxy shares" was
incorrect says plaintiff.
I am unable to determine the state of registered title to the original
share certificates at this juncture and thus the assumption made in the
memorandum opinion that those certificates have been canceled may be
incorrect.
While the substantive question --whether Section 160(c) prevented
the voting of shares held in the company's treasury where those shares
were subject to an irrevocable proxy at that time of purchase-- did not
receive extensive analysis in the memorandum opinion, it did receive
careful consideration in deciding the motion. It was held: "In all events,
once the settlement transaction was closed, it seems clear that, while the
existence of the irrevocable proxy did not in fact threaten the type of
injury that Section 160(c) was directed against, nevertheless the plain
meaning of the statutory words "belonging to" would prevent the stock
from being voted thereafter." Memorandum Opinion at 20. Any other
rule would make evasion of the command of Section 160(c) a simple
matter.
[5]
Because the confusion in the record concerning the cancellation
issue goes only to an alternative ground for the denial of the requested
summary judgment, the motion to reargue that matter is denied.
II. Voting Trust Shares
Herbert Haft contends that the Memorandum Opinion's holding
concerning the voting trust shares was based on an inaccurate assumption
that Ronald HaiA would be the sole owner of the shares if the trust were
terminated by mutual agreement. See Memorandum Opinion at 23.
Herbert Haft points to Section 6(b) of the voting trust agreement which
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provides that, in the event of such a termination, "the voting trustees shall
immediately deliver, in accordance with the joint written instructions of
the beneficiary [Ronald] and Dart, the certificate(s) representing the
Trust Shares .... " According to Herbert Haft, this clause would prevent
Ronald Haft from taking any actions with respect to the trust shares, after
a mutual termination, without Dart's agreement. Herbert Haft argues that
this is a critical fact supporting his contention that the shares belong to
Dart. I In response, defendants contend that no factual error was made
because the provision merely reserves for Dart joint control over the
distribution of the shares in the event of the trust's termination, due to
Dart's perfected security interest in the trust shares, but would have no
impact on Ronald HaIt's sole ownership of the shares.
[6] As to the voting trust shares, again I conclude that no factual error
was made which affected the outcome of the decision concerning the
application of Section 160(c). Defendants may very well be correct that
Section 6(b) does not have an impact on Ronald Haft's ownership of the
trust shares. Whether or not that is correct, however, such a
determination is not necessary and should not be made since this is an
inappropriate time to consider such matters of contractual interpretation.
Certainly, Ronald Haft has a substantial economic interest in the trust
shares during the period of the trust and afterwards, even if Dart has a
veto over distribution decisions. Regardless of Section 6(b), the
conclusion that Section 160(c) is inapplicable to the trust shares is
correct, in my opinion, because Ronald Haft's remaining economic
interest in the trust shares is substantial, the voting trustee is in all
structural aspects independent, and the powers of the board of directors
to affect the trust are quite limited. Therefore, no reconsideration of this
holding is merited.
HI.

Conclusion

Based on the foregoing conclusions, Herbert Haft's motion to
reconsider and correct alleged errors in the March 14 Memorandum
Opinion is denied.'

'Since the Memorandum Opinion used the word "significantly" prior to the discussion
of this fact, Herbert Haft contends that the opinion contains a factual error which effected the
outcome of the decision.
2
There appear to be no factual errors that require a revision or deletion, despite Herbert
Haf's complaint that the Memorandum Opinion cites facts based on an arguably self-interested
affidavit of Ronald Haft. On a motion for summary judgment, this Court is entitled and
required to view all facts favorably to the non-moving party.
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HILLS STORES CO. v. BOZIC
No. 14,527
DOLOWICH v. EDELSTEIN
No. 14,460
FUSCO v. EDELSTEIN
No. 14,787
Court of Chancery of the State of Delaware,New Castle
March 25, 1997
Plaintiffs, Hills Stores Company and Hills Department Stores
Company, sought to recover severance benefits in excess of $30 million
that were paid to defendants under agreements that provided those
benefits in the event of an unapproved change in control of the board of
directors. Plaintiffs' complaint alleged breach of fiduciary duty, unjust
enrichment, and breach of contract on the part of defendant former
directors stemming from their refusal to approve the proposed change in
control of the board. The defendant former directors filed a motion to
dismiss for failure to state a claim upon which relief can be granted. The
defendant former directors also contended that plaintiffs' claims were
collaterally estopped as per a court order approving a settlement
agreement between the parties.
The court of chancery, as per Vice-Chancellor Balick, denied
defendants' motion to dismiss for failure to state a claim upon which
relief can be granted because the complaint challenged defensive actions
taken by the defendants, and such actions must satisfy the enhanced
scrutiny standard which cannot be determined on a motion to dismiss.
In addition, because the plaintiffs challenged the defendant former
directors' conduct after the settlements, plaintiffs' claims were not barred.

19981
1.
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Corporations
Pretrial Procedure

(mw 310(1)
r 681

A defendant's motion to dismiss for failure to state a claim upon
which relief can be granted will be denied where the complaint challenges
defensive actions taken by defendant because defendant must satisfy the
enhanced scrutiny standard which cannot be determined on a motion to
dismiss.
2.

Corporations

Ow 310(1)

A defendant's motion to dismiss a claim that, as former directors,
they breached their duty by refusing to approve the change in control
ultimately rests on their interpretation of the contracts at issue.
3.

Pretrial Procedure

C:- 680, 681

Where a board's interpretation of agreements is questionable, a
motion to dismiss will not be granted because the court cannot
conclusively interpret the contract at this stage of the proceedings without
giving the parties an opportunity to offer evidence on the issue.
4.

Pretrial Procedure

2

679

Where a matter of proof must be determined that cannot be decided
on the face of the complaint, a motion to dismiss will not be granted.
5.

Corporations

t

310(1)

Where directors acted for the purpose of thwarting a minority
stockholder's plan to acquire or auction all shares of the corporation, the
board's acts could be deemed defensive.
6.

Corporations

Cum 310(1)

When a board provides severance benefits for a defensive purpose,
its action is subject to enhanced scrutiny.
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C= 310(1)
m 681

Where defendants' conduct at issue is defensive and thus subject
to enhanced scrutiny, such standard cannot be decided on a motion to
dismiss for failure to state a claim upon which relief can be granted.
8.

Corporations

m

310(1)

Corporation's directors must always act in what they believe in
good faith to be in the best interest of the corporation.
9.

Corporations

C-A

310(1)

Directors are presumed to act in good faith, which must be
overcome by plaintiff.
10.

Pretrial Procedure

C(v 681

In determining a motion to dismiss, the court assesses the legal
sufficiency of the complaint, not the probability of success.
11.

- 310(1)
C= 687

Corporations
Pretrial Procedure

Where plaintiffs have pled sufficient factually specific allegations
to create a fair inference that defendant directors might have been
motivated by concerns other than the best interest of the corporation and
its stockholders, defendants' motion to dismiss will be denied.
12.

tm

Pretrial Procedure

679, 681

A complaint is subject to dismissal under Rule 12(b)(6) when the
existence of the defense clearly appears on the face of the pleading. DEL.
CT. CH. R.

13.

12(b)(6).

Judgment

0

470

Since the settlement of a derivative or class action must be
approved by the court, it follows that the court's final judgment and order
must also control.
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14.

Judgment

:= 471, 813

Considering a court's interest in the interpretation and effect of its
orders approving settlements, it is doubtful that it would give preclusive
effect to a foreign court's interpretation of a court's order.
15.

Judgment

0

815

Delaware gives a foreign judgment the same effect as would be
given in the foreign jurisdiction.
16.

Judgment

t=, 813

Where a foreign court's interpretation of a settlement agreement
was an alternative ground for the court's holding, the court's
interpretation of the settlement agreement was not essential to its
judgment.
17.

Judgment

= 813

New York courts do not give preclusive effect to a ruling on an
issue of law.
18.

Compromise and Settlement

n 16(1)

Release of corporation from claims by shareholders, which was
executed as part of a class action settlement, did not involve same
operative facts as complaint filed by shareholders, and thus, could not bar
claims brought by shareholders.
19.

Corporations

C= 7, 12, 310(1)

Section 102(b)(7) does not permit a charter to eliminate or limit
liability for any breach of the director's duty of loyalty or for acts or
omissions not in good faith. DEL. CODE ANN. tit. 8, § 102(b)(7) (1997).
20.

Corporations

C(m 310(1)

The public policy behind section 102(b)(7) should also apply to
settlement agreements. DEL. CODE ANN. tit. 8, § 102(b)(7) (1997).
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310(1)

A settlement will not be interpreted as granting directors immunity
from liability for future breaches of fiduciary duty.
22.

Release

(

36

A general release of all claims arising under a particular contract
covers all such claims, regardless of whether the parties had them in mind
when release was executed.
23.

Release

m

30

The usual interpretation of language releasing any further claim
arising thereafter refers to claims based on past conduct or events that
cause future injury or effects; however, immunity may not be granted to
a director for future disloyal or bad faith acts.
24.

Corporations
Release

r

0
310(1)
4, 38

A promise to grant directors immunity for future disloyal or bad
faith acts would be unenforceable.
David C. McBride, Esquire, and Martin S. Lessner, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, Delaware; and Alan R.
Friedman, Esquire, and Jonathan M. Wagner, Esquire, of Kramer, Levin,
Naftalis & Frankel, New York, New York, of counsel, for plaintiffs Hills
Stores Company and Hills Department Stores Company.
Joseph A. Rosenthal, Esquire, and John G. Day, Esquire, of Rosenthal,
Monhait, Gross & Goddess, P.A., Wilmington, Delaware; and Martin D.
Chitwood, Esquire, Craig G. Harley, Esquire, and Christi A. Cannon,
Esquire, of Appel Chitwood & Harley, Atlanta, Georgia, of counsel, for
plaintiff stockholders.
Kevin G. Abrams, Esquire, Thomas A. Beck, Esquire, and Russell C.
Silberglied, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and John D. Donovan, Jr., Esquire, Laurie R. Wallach,
Esquire, and Robert G. Jones, Esquire, of Ropes & Gray, Boston,
Massachusetts, of counsel, for former director defendants.
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BAUCK, Vice-Chancellor
The plaintiff Hills Stores Company ("Hills Stores") is the corporate
parent of the plaintiff Hills Department Stores Company ("Hills
Department Stores"), a regional retailer operating 156 stores in eleven
mid-Western and mid-Atlantic states. They seek to recover severance
benefits in excess of $30 million that were paid to six former key
executives and a consultant under agreements that provide those benefits
in the event of an unapproved change in control ("employment
agreements"). The defendants are former directors of Hills Stores and
Hills Department Stores.
In June 1995, Dickstein Partners, Inc. ("Dickstein Partners")
conducted a successful proxy contest to elect its slate of nominees as the
Hills Stores' board.' The plaintiffs claim that the former directors
breached their fiduciary duty by refusing to approve the change in control
and other conduct at a special board meeting during the week before the
election. They also claim that the amount of severance benefits paid was
greater than provided in the employment agreements.
[1]
The former directors have filed a motion to dismiss for failure to
state a claim upon which relief can be granted. To the extent that the
complaint challenges defensive actions, the former directors must satisfy
the enhanced scrutiny standard, which cannot be determined on a motion
to dismiss. I also conclude that the allegations of improper purpose and
the contract claim are sufficient to survive the former directors' motion
to dismiss.
The former directors also assert affirmative defenses based on the
settlement agreement terminating Dickstein Partners' earlier consent
solicitation and the court order approving the parties' settlement of an
earlier case challenging the employment agreements ("Weiss judgment").
Because the plaintiffs are challenging the former directors' conduct after
the settlements, I conclude that they do not bar the plaintiffs' claims.
PLAINTIFFS' ALLEGATIONS
The Hills Stores complaint includes three claims for relief: breach
of fiduciary duty, unjust enrichment, and breach of contract. The
complaints in the two pending derivative actions include essentially the
same breach of fiduciary duty claim. The following is a summary of the
plaintiffs' allegations.
'The defendants' opening brief says that Dickstein Partners then ovned 8.8% of Hills'
voting stock.
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On August 16, 1994, Dickstein Partners commenced a consent
solicitation to remove four of the seven-member Hills Stores Board and
replace them with Dickstein Partners' nominees.
On August 19, 1994, the former directors caused Hills Department
Stores to enter into employment agreements providing substantial
severance benefits in the event of an unapproved change in control.
On August 24, 1994, Joseph H. Weiss filed a derivative and class
action in this court claiming that the former directors breached their
fiduciary duty by entering into the employment agreements.
On September 23, 1994, Hills Stores and Dickstein Partners entered
into a settlement agreement. Dickstein Partners agreed to terminate its
consent solicitation and not to prosecute any claim with respect to the
employment agreements.
On September 30, 1994, the parties to the Weiss case entered into
a Memorandum of Understanding contemplating a stipulation of
settlement.
On December 16, 1994, the parties entered into a Stipulation of
Agreement of Compromise, Settlement and Release superseding the
Memorandum of Understanding.
On February 1, 1995, Hills Department Stores adopted a
Supplemental Executive Retirement Plan providing that all retirement
benefits would be accelerated upon any change in control.
On March 20, 1995, this court entered a final order and judgment
approving the parties' settlement of the Weiss action.
On May 3, 1995, Dickstein Partners made a proposal to purchase
all shares of Hills Stores and thereafter commenced a proxy contest
seeking to elect a new slate of directors. The former directors opposed
the Dickstein Partners' slate, nominated themselves to continue as
directors, and recommended that the stockholders reject the Dickstein
Partners' nominees. The complaints in the derivative actions quote
Dickstein Partners' proxy statement announcing its plan to acquire all of
Hills Stores' outstanding stocks for $27 per share or to conduct an
auction to obtain a higher price.
On June 16, 1995, the former directors convened a special board
meeting, which continued until the annual stockholders meeting on
June 23, 1995. After concluding from reports on the status of the proxy
contest that the Dickstein Partners' nominees would be elected, the
former directors took the following actions: established and funded trusts
to provide for the immediate payment of the severance benefits, causing
Hills Department Stores to breach certain loan covenants and impairing
the plaintiffs' relationships with those lenders; purported to consider, but
refused to approve, the change in control, giving the key executives an
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incentive to resign rather than inducing them to remain; and amended the
agreements to provide for payments upon a change in control of Hills
Stores as well as of Hills Department Stores, as originally drafted.
On July 3, 1995, the last business day before the results of the
election were to be certified, defendant Reen provided the trustee with a
schedule of payments that were greater in several respect than provided
in the employment agreements.
On July 5, 1995, the parties to the employment agreements
resigned their positions with the companies and received their severance
benefits.
On July 20, 1995, it was announced that the Dickstein Partners'
plan to acquire or auction the Hills Stores stock was abandoned because
of the costs of the change in control.
SUFFICIENCY OF CLAIMS
[2] The former directors' motion to dismiss the claim that they
breached their duty by refusing to approve the change in control
ultimately rests on their interpretation of the employment agreements.
Noting that their decision to oppose the Dickstein Partners' nominees is
not challenged, the former directors maintain that approving the change
in control after losing the election would have defeated the agreements'
purpose and been a breach of contract. They contend that it necessarily
follows that their decision not to approve the change in control was a
proper exercise of business judgment.
The plaintiffs argue that one of the purposes of the agreements was
to induce the key executives to remain after a change in control. The
plaintiffs point out that the agreements also protect the executives in the
event of an approved change in control. Because the agreements define
change in control to include a contested election, they maintain that the
definition of "Approved Change in Control" must include the power to
approve a change in control resulting from an [sic] contested election.
[3] The plaintiffs' complaint alleges that the former directors' course
of conduct demonstrates that they were not pursuing the interest of the
corporation. The plaintiffs' allegation that the board purported to
consider whether to approve the change in control after concluding that
the Dickstein Partners' nominees would win suggests that the board's
interpretation of the agreements then differed from the interpretation they
argue now. Whatever the actual circumstances might prove to be, the
2Dickstein Partners' failure to follow through with the stock purchase is the subject of
litigation pending elsewhere.
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court cannot conclusively interpret the contract at this stage of the
proceedings without giving the parties an opportunity to offer evidence
on the issue.
Even if the former directors' interpretation of the agreements is
correct, or they had a good faith belief that it was, it is questionable how
amending the agreements to apply to a change in control of Hills Stores
or establishing trusts for the purpose of immediately paying the severance
benefits were in the interest of the corporation.
The former directors argue that the amendment was simply to
[4]
correct a clerical error in the agreements. But that is a matter of proof
that cannot be decided on the face of the complaint. They argue that it
was surely proper to provide for the performance of the agreements. But
that does not answer the plaintiffs' allegation that establishing the trusts
harmed the interest of the corporation by causing it to breach covenants
with lenders and depriving the new board of an opportunity to persuade
the key executives to remain with the corporation.
[5-7] The former directors argue that the challenged acts cannot be
considered defensive because the complaint alleges that they acted when
they knew that the Dickstein Partners' nominees would win the election.3
But the election of its slate was the first step in Dickstein Partners' plan
to acquire or auction all shares of Hills Stores. If the former directors
acted for the purpose of thwarting that plan, the board's acts could
nonetheless be deemed defensive.4 For these reasons, it is likely that
some or all of the defendants' conduct at issue in this case will be subject
to enhanced scrutiny, which cannot be given on a motion to dismiss for
failure to state a claim upon which relief can be granted.5
[8-11]
Even if the business judgment presumption applies, I would
conclude that the allegations of improper purpose are sufficient to survive
the defendants' motion to dismiss. Directors must always act in what
they believe in good faith to be in the best interest of the corporation.6
The plaintiffs allege that the defendants acted in bad faith. It may turn

'The defendants point out that the former board was not financially interested because
less than a majority, namely, three of the seven-member board, personally benefitted from the
employment agreements.
4
When a board provides severance benefits for a defensive purpose, its action is subject
to enhanced scrutiny. MAI Basic Four, Inc. v. Prime Computer, Del.Ch., C.A. No. 10428,
Hartnett, V.C. (Dec. 20, 1988), Mem. Op. at 3. The defendants misread Tate & Lyle PLC v.
Staley Continental, Inc. Del.Ch., C.A. No. 9813, Hartnett, V.C. (May 9, 1988) and Nomad
Acquisition Corporation v. Damon Corporation Del.Ch., C.A. Nos. 10173, 10189, Hartnett,
V.C. (Sept. 20, 1988) as holding otherwise.
'In
re Santa Fe Pac. Corp. Shareholder Lit.. Del.Supr., 669 A.2d 59, 72 (1995).
6
Guth v. Loft. Inc. Del.Supr., 5 A.2d 503 (1939).
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out that the plaintiffs' proof does not overcome the presumption that the
former directors acted in good faith. But on a motion to dismiss, the
court assesses the legal sufficiency of the complaint, not the probability
of success. The plaintiffs have pled sufficient factually specific
allegations to create a fair inference that in reacting to their defeat by the
Dickstein Partners' nominees the former directors might have been
motivated by concerns other than the best interest of the corporation and
its stockholders.
AFFIRMATIVE DEFENSES
[12] The defendants assert affirmative defenses based on the plaintiffs'
agreements to settle the Weiss case and the 1994 consent solicitation. A
complaint is subject to dismissal under rule 12(b)(6) only when the
existence of the defense clearly appears on the face of the pleading.7
COLLATERAL ESTOPPEL
The Weiss case included a claim that the board breached its
fiduciary duty in entering into the employment agreements. As part of
their settlement, the parties agreed to amend the employment agreements.
The Weiss judgment includes the following provisions:
7.
All claims, rights, causes of action, suits,
demands, matters and issues, known or unknown (except
claims arising from any breach of the terms of the
Stipulation), that arise now or hereafter out of, or relate to,
directly or indirectly, or that are, were, or could have been
asserted in connection with, the subject matter of the Action
including, without limitation, claims
(a) relating to or arising out of the Stock
Repurchase Program, the Stockholder Rights Plan, the
Employment Agreements (all as defined in the
Stipulation), including any modifications to the
Employment Agreements as provided for in the
Stipulation, or any of the transactions or events

'Wright & Miller, Federal Practice and Procedure: Civil 2d § 1357.
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described in the Complaint or the Amended
Complaint in the Action; or
(b) relating to the fiduciary or disclosure
obligations of any of the defendants (or persons to be
released), or any public statements, announcements or
other activities with respect to any of the foregoing.
that have been brought or could be brought by plaintiff,
Hills, the stockholders of Hills, or any member of the Class,
or the Class members' respective heirs, executors,
administrators, successors, assigns or transferees, regardless
of whether brought directly, individually, derivatively,
representatively or in any other capacity against any of the
defendants named in the Action or the respective present or
former officers, directors, stockholders, employees, agents,
attorneys, representatives, advisors, financial advisors,
investments bankers, commercial bankers, lenders,
accountants, insurers, trustees, affiliates, parents, subsidiaries
(including the directors and officers of such affiliates,
parents and subsidiaries), general and limited partners and
partnerships, heirs, executors, personal representatives,
estates, administrators, predecessors, successors and assigns
of defendants or of any affiliate parent or subsidiary of any
defendant are hereby compromised, settled and released.

9.
Without affecting the finality of this Order and
Final Judgment, this Court shall retain continuing
jurisdiction for the purposes of implementing the Stipulation
and the terms of this Order, including the resolution of any
disputes that may arise with respect to the interpretation or
effectuation of any of the provisions of the Stipulation.
While the defendants' motion to dismiss was pending in this court,
a New York court purported to interpret the Weiss settlement agreement
in an action by Hills Stores against Smith Barney, Inc., the former
directors' financial advisor.' The New York court ruled that Hills Stores
sHills Stores Co. v. Smith Barney, Inc. N.Y.Supr., Index No. 122247/95, Crane, J.
(April 3, 1996).
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is barred from pursuing its claims by the broad language releasing all
claims that relate to the employment agreements. The defendants contend
that that ruling precludes the plaintiffs' claims in this case.
[13-14]
Since the settlement of a derivative or class action must be
approved by the court, it follows that the court's final judgment and order
must control. The Weiss settlement agreement includes substantially the
same language releasing claims as the Weiss judgment. The court
expressly retained jurisdiction to resolve disputes over the interpretation
of its order. Considering this court's interest in the interpretation and
effect of its orders approving settlements, I doubt it would give preclusive
effect to a foreign court's interpretation of this court's order. Assuming
that it would, there are several reasons why the New York court's
interpretation does not preclude the plaintiffs' claim.
The New York court's ruling is based on language that is not in
the Weiss judgment, but was in the parties' earlier memorandum of
understanding, which was expressly superseded by the later settlement
agreement. Since the language interpreted by the court is not included
in the Weiss judgment, the New York interpretation cannot preclude the
issue presented in this case.
[15-17]
Even if the New York court's ruling could collaterally estop
this court's interpretation of its own order, there are two alternative
reasons why it would not. Delaware gives a foreign judgment the same
effect as would be given in the foreign jurisdiction.9 The New York
court's interpretation of the Weiss settlement agreement was an
alternative ground for the court's holding that Hills Stores' claim was
barred by its letter engaging Smith Barney. Thus, the court's
interpretation of the settlement agreement was not essential to its
judgment." Moreover, the court interpreted the agreement as a matter of
law. New York courts do not give preclusive effect to a ruling on an
issue of law. 1 Having concluded that collateral estoppel does not apply,
I now turn to the defendants' contentions that the Weiss judgment bars
the plaintiffs' claims.

9

Columbia Cas. Co. v. Playtex FP, Inc. Del. Supr., 584 A.2d 1214, 1217 (1991).
"Koch v. Consol. Edison Co.of New York. Inc.. N.Y. CL App., 468 N.E.2d 1, 4
(1984), cert. denied. 469 U.S. 1210 (1985); Restatement, Second, Judgments § 27 cmt. i
(1982).
"American Home Assur. v. Intern. Ins. Co., N.Y. CL App., 641 N.Y.S.2d 241 (A.D.
I Dept. 1996).
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WEISS JUDGMENT
[18] The defendants argue that the present claims are barred by the
language of the Weiss judgment releasing all claims that arise thereafter
relating to the employment agreements. The defendants interpret the
Weiss judgment broadly by focusing on the reference to claims ". .that
arise now or hereafter out of, or relate to, directly or indirectly ....
"
Those clauses refer to "the subject matter of the Action. . ." The Weiss

action, insofar as is pertinent here, challenged the former directors'
decision to enter into the employment agreements. The plaintiffs do not
challenge that act. Rather, they claim that the former directors' later
decision not to approve the change in control and other later acts violated
their fiduciary duty. 2 The alleged breaches of fiduciary duty during the
1995 proxy contest occurred after the Weiss judgment. Since the
plaintiffs' claims in this case do not arise from the same set of operative
facts as the claims in the Weiss case, the Weiss judgment does not bar
the plaintiffs' claims. 3
[19-21]
The defendants argue that the Weiss judgment extinguishes
a remedy for the alleged misconduct relating to the employment
agreements in precisely the same manner as damages claims for due care
violations are extinguished under 8 Del. C.§ 102(b)(7). The point is that
the statute does not permit a charter to eliminate or limit liability for "any
breach of the director's duty of loyalty" or "for acts or omissions not in
good faith. . . ."

I see no reason why the public policy behind

§ 102(b)(7) should not also apply to settlement agreements. Thus, in
overruling on an objection to a proposed settlement of a class action on
the ground that it would grant directors immunity from liability for future
breaches of fiduciary duty, this court ruled that the settlement would not
be given that interpretation.
Next, the Initiative's letter stated that settlement of the
action would bar any and all "future" claims and causes of
action. This statement is misleading, and falsely indicates
that the settlement will permit Shearson to manage and
operate the partnership in the future with complete immunity
from litigation. In fact, the settlement terms, as confirmed
at the argument on the application, contemplates a release of
all existing and potential claims which arise out of the facts
"Cf. Moran v. Household Intern., Inc. Del.Supr., 500 A.2d 1346, 1354 (1985)(it may
be proper to adopt a defensive device but improper to use it in later circumstance).
13Nottingham Partners v. Dana, Del. Supr., 564 A.2d 1089, 1107 (1989).
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that were or could have been alleged in this litigation. It
does not bar unit holders from asserting future claims based
upon actions or inactions of the defendants occurring after
this litigation. See Stenberg v. O'Neil et al.. Del.Ch., C.A.
No. 8592, Chandler, V.C., slip op. at 7-15 (Nov. 9, 1989).
In re Union Square Associates Securities Litigation. Del.Ch., C.A. No.
11028, Chandler, V.C. (Dec. 18, 1990), Mem. Op. at 13.
[22] The defendants rely heavily on Hob Tea Room v. Miller as
authority that a party to a settlement agreement may release further
claims arising thereafter.1 4 In October 1945, the parties in Hob Tea
Room entered into a contract for the sale of all of the stock of a
corporation. The contract arguably provided that the seller would be
entitled to any later tax refund related to the time period before the date
of sale. In December 1947, the parties settled other claims and gave each
other general releases of any further claim pertaining to the original
contract. In June 1948, the purchaser received a tax refund. The issue
was whether the general release barred the seller's claim for a portion of
the tax refund. Even though neither party had a tax refund in mind when
they gave each other general releases, the court held that the release
barred the seller's claim.
[23] Hob Tea Room is consistent with the usual interpretation of
language releasing any further claim arising thereafter as referring to
claims based on past conduct or events that cause future injury or
effects. 5 Hob Tea Room is not authority that one may grant a director
immunity for future disloyal or bad faith acts.
HILLS-DICKSTEIN SETLEMENT
[24] The defendants argue that the plaintiffs' claims are barred by the
settlement agreement between Hills Stores and Dickstein Partners. In that
agreement, Dickstein Partners and its affiliates agreed to discontinue their
1994 consent solicitation. They further agreed that they
shall not, alone or in concert with others, directly or
indirectly, (i) institute, prosecute or pursue against (or in the
right of) the Company (or, if applicable, the New Holding
Hob Tea Room v. Miller Del.Supr., 89 A.2d 851 (1952).
"Stemberg v. O'Neil Del.Ch., CA. No. 8592, Chandler, V.C. (Nov. 9, 1989), Mer.
Op. at 7-15.
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Company) (or any of the Company's or the New Holding
Company's officers, directors, representatives, trustees,
employees, attorneys, advisors, agents, affiliates or
associates) any claim, action, complaint, cause of action,
debt, demand or suit (individually a "Claim" and
collectively, "Claims") with respect to (x) those certain
employment agreements dated as of August 19, 1994,
between Hills Department Store Company and certain
executive officers of the Company or that certain consulting
agreement dated as of August 19, 1994, between Hills
Department Store Company and a consultant to the
Company (or any changes thereto resulting from the
settlement of any Claims arising therefrom). ....
There are several reasons why that agreement does not bar the plaintiffs'
claims. Dickstein Partners promised not to pursue "against (or in the
right of)" Hills Stores or its directors any claim "with respect to" the
employment agreements. That promise would not bar a claim by Hills
Stores against its former directors unless the distinction between Hills
Stores and Dickstein Partners as separate corporate entities were ignored.
Moreover, a promise to grant directors immunity for future disloyal or
bad faith acts would, for the reasons given above, be unenforceable.
ORDER
For the reasons stated in the memorandum opinion filed with this
order, it is ordered that the defendants' motion to dismiss is DENIED.

INDEPENDENT CELLULAR TELEPHONE, INC. v. BARKER
No. 15,171
Court of Chancery of the State of Delaware,New Castle
March 21, 1997
Plaintiffs, minority owners of a Delaware corporation, alleged that
defendants breached various fiduciary and contractual duties to the
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plaintiffs by failing to distribute proceeds received from the sale of the
corporation's sole asset pursuant to an oral agreement between the parties.
Plaintiffs further alleged that defendants committed waste by causing the
corporation to pay certain finder's fees to employees without
consideration. Defendants moved for dismissal for failure to state a
cognizable legal claim in regard to plaintiffs' contract and waste claims,
and in the alternative, for summary judgment. Specifically, defendants
argued that the written agreement between the parties did not specifically
limit the corporation's business activities. Defendants further argued that
the oral agreement (1) was void for vagueness, (2) impermissibly
modified the terms of the written agreement, (3) constituted a voting
agreement that must be in writing, (4) violated the Delaware statute of
frauds because the agreement could not be performed within one year,
and (5) constituted a sale of securities that must be in writing. In
addition, defendants argued that plaintiffs failed to plead a claim of waste
sufficient to excuse the making of a demand prescribed by Rule 23.1.
The court of chancery, per Vice-Chancellor Jacobs, denied
defendant's motion to dismiss because, (1) making all legitimate
inferences in favor of the plaintiff, the meaning of the written filing
agreement presented a legitimate question of fact, (2) the oral agreement
contained sufficient definition to avoid vagueness infirmities, (3) the
record presented insufficient facts to determine whether the oral
agreement modified the written agreement, (4) the oral agreement was not
conclusively a voting agreement, (5) the oral agreement could have been
executed within one year, (6) the record presented no evidence that
purchase of stock was one of the terms of the oral agreement, and (7) the
complaint presented sufficiently particularized claims alleging waste to
avoid dismissal.
1.

Pretrial Procedure

(:a

687

On a motion to dismiss for failure to state a cognizable legal
claim, the well-pleaded allegations of the complaint are accepted as true.
2.

Pretrial Procedure

re=

683, 689

On a motion to dismiss for failure to state a cognizable legal claim,
conclusions of law or fact are not assumed to be true unless specific
allegations of fact support the conclusions, but all legitimate inferences
will be drawn in favor of the plaintiff.
3.

Pretrial Procedure

ma624
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To grant a motion to dismiss, the court must conclude that it
appears with reasonable certainty that plaintiff would not be entitled to
relief under any set of facts that could be proven to support the claim.
4.

=

Judgment

185(1), 185(6)

A party will be entitled to summary judgment only where there is
no genuine issue as to any material fact and the moving party is entitled
to judgment as a matter of law. DEL. CH. CT. R. 56(c).
5.

Judgment

=

185(2)

On motion for summary judgment, the movant has the burden to
establish the absence of any genuine issue of material fact and any doubt
regarding the existence of such an issue will be resolved against the
movant.
6.

Pretrial Procedure

C

644, 680

A motion to dismiss will not be granted where a pre-incorporation
filing agreement is open to alternative interpretations in favor of either
party to a dispute.
7.

= 9(1)

Contracts

The material terms of a contract will be deemed fatally vague or
indefinite if they fail to provide a reasonable standard for determining
whether a breach has occurred and the appropriate remedy.
8.

Contracts

0

9(1), 9(2), 9(3)

Where an oral agreement is based upon the premise that the
corporation would always reimburse the stockholders for any tax liability
arising out of the subchapter S status, the oral agreement will be deemed
too indefinite to be enforceable where it neither delineates how much is
to be paid, how it is to be paid, when it is to be paid, or to whom it is to
be paid.
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Contracts

:

9(1)

A contract is not deemed standardless where the only indefinite
term is how, mechanically, funds are to be paid.
10.

Contracts

:

9(1)

A contract is void for vagueness and is deemed standardless if it
provides insufficient standards to determine whether a breach has
occurred or what remedy would be adequate.
11.

Contracts

0

9(1), 9(2), 9(3)

A contract which provides how much a party is to be paid, when
it will be paid, and to whom it will be paid, but fails to define how,
mechanically, funds will be paid is not standardless or void for
vagueness.
12.

Contracts
:
Judgment
0
Pretrial Procedure

165
185(1)
Ow 680

Whether an oral agreement regarding how a party may exit its
investment violates a written agreement defining, but not limiting, how
a party may exit that investment, presents a material question of fact.
13.

Contracts

C

165, 243

An oral agreement regarding how a party may exit its investment
does not necessarily serve as a modification to a written contract where
the basis of the oral agreement is neither defined nor limited by the
written provisions of the contract.
14.

Contracts
t
Judgment
C
Pretrial Procedure

165, 170
185(1)
(v
680

Where the parties differ as to the meaning and existence of an
agreement contemplated and referenced in the written agreement and
these contentions cannot be resolved on the present record, interpretation
of the meaning and existence of the agreement presents a material
question of fact.
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197

An agreement between two or more stockholders, if in writing and
signed by the parties thereto, may provide that in exercising any voting
rights, the shares held by them shall be voted as provided by the
agreement, or as the parties may agree, or as determined in accordance
with a procedure agreed upon by them. DEL. CODE ANN. tit. 8, § 218(c)
(1994).
16.

Corporations

O

592.5, 610

Dissolution of a corporation cannot occur except pursuant to a
shareholders vote. DEL. CODE ANN. tit. 8, § 275 (1994).
17.

Corporations

C=

592.5, 610

An oral agreement that may require dissolution of a corporation,
and consequently a shareholder vote, is not a voting agreement if the
agreement can be satisfied by methods other than corporate dissolution.
DEL. CODE ANN. tit. 8, § 218(c) (1994).
18.

Contracts
C
Frauds, Statute of

31, 32
O
43

No action shall be brought to charge any person upon any
agreement that is not to be performed within the space of one year from
the making thereof unless that contract is reduced to writing, or some
memorandum, or notes thereof, and signed by the party to be charged
therewith. DEL. CODE ANN. tit. 6, § 2714 (1994).
19.

Frauds, Statute of

C

49

The statute of frauds does not apply to a contract which may, by
any possibility, be performed within one year.
20.

Contracts
CFrauds, Statute of

31
Cm= 49

Whether, for purposes of application of the statute of frauds, a
contract is capable of performance within one year is a question of
material fact in the absence of a developed factual record.
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Contracts
C
Corporations
Securities Regulation

31, 32
C
472
C
304

A contract for the sale of securities is not enforceable unless there
is some writing signed by the party against whom enforcement is sought
or by his authorized agent or broker, sufficient to indicate that a contract
has been made for sale of a stated quantity of described securities at a
defined or stated price. DEL. CODE ANN. tit. 6, § 8-319 (1994).
22.

C
Contracts
Pretrial Procedure
Securities Regulation

147
C2
C

680
266

Whether a pre-incorporation agreement constitutes a sale of
securities under section 8-319 is a question of fact supporting denial of
a motion to dismiss where there is no evidence of what the parties
intended. DEL. CODE ANN. tit. 6, § 8-319 (1994).
23.

Corporations

312(7)

0

The test for finding a waste of corporate assets is whether the
consideration received by the corporation was so inadequate that no
person of ordinary sound business judgment would deem it worth that
which the corporation paid.
24.

Corporations
Pretrial Procedure

;t

211(6)
644, 687

Where the plaintiff's complaint of corporate waste is sufficiently
particularized, and can reasonably be regarded as alleging waste, a claim
of corporate waste will not be dismissed on demand related grounds.
25.

Pretrial Procedure

2

623

Although parties have made less than clear and somewhat confused
presentations, a motion to dismiss will be denied to await a more
developed record.
Lewis H. Lazarus, Esquire, and Michael A. Wedinger, Esquire, of Morris,
James, Hitchens & Williams, Wilmington, Delaware, for plaintiff.
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Stephen E. Herrmann, Esquire, and Francis DiGiovanni, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendants.
JACOBS,

Vice-Chancellor

Pending is a motion to dismiss the complaint, or alternatively for
summary judgment. The movants are the defendants, Delhi Cellular, Inc.
("Delhi"), Delhi Telephone Company ("Telco"), Curtis W. Barker, and
Sylvia D. Newkerk.' The plaintiff, Independent Cellular Telephone, Inc.
("ICT" or "plaintiff'), claims that the defendants (1) breached various
fiduciary and contractual duties to ICT by failing to distribute the
proceeds Delhi received from the sale of its sole asset, and (2) committed
waste by causing Delhi to pay certain fees to employees of Telco without
consideration. The defendants deny that they breached any duties or
contract provisions, and that the fees paid by Delhi represented
compensation properly paid for services rendered by the Telco
employees. At oral argument the Court concluded that the plaintiff's
fiduciary duty claims were legally sufficient,2 and reserved decision on
the balance of the plaintiff's claims following supplemental briefing. Tr.
34-35, 60. This is the Opinion of the Court determining the legal
sufficiency of the plaintiffs contract and waste claims.
I. FACTS
The pertinent facts are alleged in the complaint and set forth in the
affidavits of record. ICT and Telco are companies involved in the
telecommunications industry. In 1987, ICT and Telco agreed to join
forces in connection with an application for a Federal Communications
Commission ("FCC") license to provide cellular telephone services. To
that end, ICT and Telco entered into a Filing Agreement dated April 28,
1987 (the "Filing Agreement"), which pertinently provided as follows:
WHEREAS, [ICT] and Telco desire to join in formation of
a local operating company to apply for an FCC license to
provide cellular services in the states and counties specified
in Article VI, Section 6.1 hereof (the "Service Counties")

'Defendants Barker and Newkerk were employees of Telco who also served as two of
Delhi's 2directors. Inits December 4, 1996 letter to the Court, ICT agreed to dismiss its claim that the
defendants failed to comply with the requirements of 8 Del. C.§ 271 in the sale all of Delhi's
assets.
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wherein Telco currently provides wireline telephone
services, including those Rural Service Area ("RSA") that
the service counties may be a part of and is therefore
eligible to provide cellular services;...
[ICT] and Telco shall, as soon as
1.1 Formation.
practicable after the date hereof, form a corporation (the
"Corporation") under the laws of the State of Delaware
(unless [ICT] and Telco agree otherwise) for the purpose of
applying for an FCC license for the provision of cellular
service in the Service Counties and those RSAs of which the
Service Counties are a part.
Hage Aff., Ex. C.
In connection with forming the corporation (ie. Delhi), the Filing
Agreement provided that ICT would pay $490 for its 490 shares, Telco
would pay $510 for its 510 shares, and that ICT's 490 shares would be
nonvoting except for purposes of electing one director. The Filing
Agreement also provided that in certain circumstances, ICT would loan
funds to Delhi to facilitate Delhi's FCC license application. The terms
of the loan would be determined when the FCC license was granted,
which was scheduled to occur at a lottery to be held on November 8,
1989.
On October 6, 1987, ICT prepared and filed a certificate of
incorporation for Delhi. Hage Aff., Ex. A. The plaintiff alleges that ICT
and Telco also orally agreed that in the event Delhi sold its business, they
would divide the proceeds in accordance with their respective 49%-51%
ownership interests? ICT claims that that Oral Agreement was a
precondition to its agreement to invest in Delhi.
After Delhi was incorporated and its stock was issued, NYNEX
(the telephone company) created a limited partnership for the purpose of
applying for an FCC cellular license in the same area for which Delhi
originally intended to make a similar application. Rather than apply for
the license in its own right, Delhi joined forces with NYNEX and other
entities. Delhi did that through the vehicle of a limited partnership in
which NYNEX served as the general partner, and Delhi (which was one
of several limited partners) owned an 11.1% limited partnership interest.
That limited partnership interest was Delhi's sole asset.

T'hat Agreement is referred to in this Opinion as the "Oral Agreement".
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In January, 1989, ICT sent to Telco a draft of a proposed buy/sell
agreement, under the terms of which either party would have a right of
first refusal if ICT or Telco decided to sell their stock in Delhi. Barker
Aff., Ex. A. The parties, however, never executed that (or any other)
buy/sell agreement.
In 1996, NYNEX offered to purchase the entire interest of all the
limited partners in the limited partnership of which Delhi owned an
11.1% interest.
As a result of that transaction, Delhi received
approximately $4,442,000 for its interest, which was the first money
Delhi had ever received. In connection with that sale of its partnership
interest, Delhi agreed to pay a 2% "finders fee" to certain employees of
Telco.
Telco informed ICT that it did not intend to distribute the $4.4
million of proceeds to the shareholders (ie. to ICT and Telco), but
instead would reinvest the proceeds in new lines of business. ICT took
the position that it was entitled to a pro rata distribution of the proceeds.
Because the parties were unable to resolve their dispute, this lawsuit
followed.
I. THE STANDARD OF REVIEW
[1-3] On a motion to dismiss for failure to state a cognizable legal claim,
the well-pleaded allegations of the complaint are accepted as true. Hart
Holding Co., Inc. v. Drexel Bumham Lambert Inc.. Del. Ch., 593 A.2d
535, 538 (1991). Conclusions of law or fact are not assumed to be true
unless specific allegations of fact support the conclusions, but all
legitimate inferences will be drawn in favor of the plaintiff. Weinberger
v. UOP, Inc. Del. Ch., 409 A.2d 1262, 1263-64 (1979). To grant a
motion to dismiss, the court must conclude that it appears with reasonable
certainty that plaintiff would not be entitled to relief under any set of
facts that could be proven to support the claim. In re Tri-Star Pictures
Inc. Lit. Del. Supr., 634 A.2d 319, 326 (1993).
[4-5] The defendants have also moved, in the alternative, for summary
judgment. A party will be entitled to summary judgment only where
there "is no genuine issue as to any material fact and the moving party
is entitled to judgment as a matter of law." Ch. Ct. R. 56(c); see
Scureman v. Judge Del. Ch., 626 A.2d 5, 10 (1992). The movant has
the burden to establish the absence of any genuine issue of material fact,
"and any doubt regarding the existence of such an issue will be resolved
against the movant." Seureman, 626 A.2d at 10-11.
Applying these standards to the record before me, I conclude that
the motions must be denied. My reasons follow.
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II. THE BREACH OF CONTRACT CLAIMS
The plaintiff asserts two separate contractual claims, both of which
are said to be legally deficient. The first claim rests upon the Filing
Agreement, which was executed two years prior to the incorporation of
Delhi. The second claim is predicated upon the Oral Agreement that ICT
alleges was a condition precedent to the formation of Delhi. Although
the defendants deny that the parties ever entered into the Oral Agreement,
for purposes of these motions, they assume that the parties did, in fact,
reach such an agreement.
A.

The Filing Aareement Claim

ICT's first contract claim is that (i) the Filing Agreement, by its
terms, limits Delhi's business activities to providing cellular service
within certain counties in New York State, and (ii) Delhi breached that
agreement by proposing to move into other areas and businesses.
Although ICT concedes that no specific contract provision expressly
prohibits Delhi from engaging in businesses in addition to providing
cellular service in New York, it claims that the contract provisions, read
together as a whole, demonstrate that the parties intended for Delhi's
activities to be so limited.
The defendants respond that the Filing Agreement cannot fairly be
read so narrowly, because (i) the Agreement nowhere specifically limits
Delhi's business activities, and (ii) Delhi's certificate of incorporation,
which ICT drafted, contains no such limitation. Therefore, defendants
conclude, the parties never intended to limit Delhi's business, because if
they had they could easily have so provided in the governing instruments,
yet they did not.
[6] In my view, ICT's arguments, although far from clear, are
minimally sufficient to justify advancing the Filing Agreement claim to
the discovery stage. The "whereas" clause and Section 1.1 of the Filing
Agreement could be read as expressing a contractual intent to form a
corporation that would provide cellular services within a limited
geographic area. From those provisions it is inferable that the parties
expected that the to-be-formed corporation would conduct business
having a limited scope. Admittedly, one could also and as easily infer a
contrary intent from these provisions. For that reason, at this stage and
without further evidence, the Court cannot determine with confidence
that, as a matter of law, the parties intended that Delhi's business would
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be unlimited, geographically and substantively.4 Therefore, this claim
will not be dismissed.
B.

The Oral Agreement Claim

The plaintiff's second claim is based on the Oral Agreement, which
provides that the proceeds of any sale of Delhi's business would be
immediately distributed pro rata to its shareholders, ICT and Telco. For
purposes of this motion, the defendants concede the existence of the Oral
Agreement, but argue that, for various reasons, it is not enforceable. The
Court now addresses those arguments.
1.

The "Unenforceable-for-Vagueness" Argument

[7]
The defendants contend first that the material provisions of the
Oral Agreement are so indefinite as to make the Oral Agreement
unenforceable. See Hindes v. Wilmington Poetry Society Del. Ch., 138
A.2d 501, 503 (1958). The material terms of a contract will be deemed
fatally vague or indefinite if they fail to provide a reasonable standard for
determining whether a breach has occurred and the appropriate remedy.
See Restatement (Second) of Contracts § 33(2), at 92 (1981).
[8]
The defendants rely upon Litle v. Waters. Del. Ch., C.A. No.
12155, Mem. Op. at 12-13, Chandler, V.C. (Feb. 11, 1992), as authority
for their position that the Oral Agreement is fatally vague as a matter of
law. In Litle, the plaintiff claimed that he had consented to the
corporation electing Subchapter S tax status in reliance on the defendant's
oral promise that the corporation would always reimburse the
stockholders for any tax liability arising out of the Subchapter S status.
No particular method of tax reimbursement was specified in the oral
agreement, but the plaintiff asserted that reimbursement might have taken
several different forms, such as salaries, bonuses or dividends. Nor did
the agreement cover when the funds were to be reimbursed. Thus, in

'The defendants argue that the Oral Agreement contractually negates the Filing
Agreement claim. The defendants' argument appears to be that if the purpose of the business
was limited as the plaintiff contends, there would have been no need for the Oral Agreement,
because in a sale of the business, the corporation would have no other investment option, and
would therefore have to distribute'the proceeds. Although the plaintiff does not respond
directly to this argument, the Court will not dismiss the claim on this basis, because it is
unclear from the record whether other reinvestment options were available, even assuming that
the corporate purpose was limited as the plaintiff asserts. Moreover, insofar as these two
claims are made in the alternative, the Court cannot conclude that the Filing Agreement claim
fails as an independent claim.
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Litle the identity of the parties to be paid and the amount of the payment
could vary with any changes of the identity and tax circumstances of the
shareholders. Vice Chancellor Chandler found, in these circumstances,
that the oral agreement was too indefinite to be enforceable, because it
did not delineate how much would be paid, how it would be paid, when
it would be paid, and to whom it would be paid. Id., at 13.
[9-11]
I am unable to conclude - at least at this stage - that Litle
controls the pleaded facts in this case. The complaint here discloses that
the parties did agree how much would be paid (their respective interests
in the proceeds of any sale of the business), when it would be paid (upon
a sale of the business), and to whom it would be paid (ICT and Telco).
The only indefinite term of the Oral Agreement is how, mechanically, the
funds would be paid. But the Court cannot conclude that the
indefiniteness of that term would render the contract standardless, that is,
without any way to determine whether a breach has occurred or what
remedy would be adequate. The material terms of the Oral Agreement,
as alleged in the complaint, are sufficiently delineated to preclude the
contract from being deemed unenforceable.
2.

The "Amendment or Modification" Argument

The defendants next argue that the Oral Agreement operates as a
modification or amendment of the Filing Agreement and, therefore, was
required to be in writing by virtue of § 5.3 of the Filing Agreement.5
The plaintiff responds that the Oral Agreement was a separate agreement,
not a modification or amendment of the Filing Agreement.
[12-13]
On this limited record, the Court cannot conclude as a matter
of law that the Oral Agreement constituted an amendment or modification
of the Filing Agreement. To be sure, the Filing Agreement did
contemplate a buy/sell agreement as the vehicle whereby a party could
exit the corporation. There is no evidentiary basis to conclude, however,
that a buy/sell agreement was intended to be the exclusive manner for
distributing any sale proceeds or for enabling a contracting party to exit
its investment. Accordingly, the record does not permit the Court to
conclude as a matter of law that the Oral Agreement operated as a
modification of the Filing Agreement.
[14] On the same footing is defendants' argument that the Oral
Agreement operated as an amendment to the Filing Agreement. The
plaintiff's response is that the Oral Agreement was the buy/sell agreement
5Section 5.3 provides that "[t]his Agreement may not be amended or modified except
by a writing signed by all of the parties hereto." Hage Af. Ex. A.
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contemplated by and referenced in the Filing Agreement. By its own
terms, the Oral Agreement was not a buy/sell agreement. Indeed, the
record discloses that ICT sent a draft of a proposed buy/sell agreement
to Telco after the alleged Oral Agreement had been formed. That
suggests that ICT did not believe that the Oral Agreement was intended
as the buy/sell agreement. The plaintiff argues, however, that the parties
never executed the proposed buy/sell agreement, and that there is no
evidence that the parties intended the proposed buy/sell agreement to
operate as a substitution for the Oral Agreement. Moreover, plaintiff
contends, it is equally plausible to conclude that ICT requested Telco to
execute a buy/sell agreement because it suspected that Telco would not
honor the provisions of the Oral Agreement. The Court is unable to
resolve these contentions on the present record, or to conclude that the
plaintiff's arguments are devoid of merit as a matter of law.
3.

The "Voting Agreement" Argument

[15-17]
The defendants next contend that the Oral Agreement was
a "voting agreement" that must be in writing by virtue of 8 Del. C.
§ 218(c).6 The defendant's reason that to carry out the Oral Agreement
may require a dissolution of the corporation, and that could not occur
except pursuant to a shareholders vote. See 8 Del. C. § 275. In
response, the plaintiff argues that procedures other than formal dissolution
were available to carry out the Oral Agreement, for which reason the Oral
Agreement cannot be deemed a "voting agreement." The defendants do
not dispute that a dissolution (with its requirement of a shareholder vote)
was not the only available method to carry out the Oral Agreement.
Consequently, I cannot conclusively determine that the Oral Agreement
was a "voting agreement" within the meaning of § 218.
4.

The Statute of Frauds

The defendants next argue that the Oral Agreement violates the
Delaware Statute of Frauds because (i) the Agreement cannot be
performed within one year; and (ii) the Agreement constitutes a "sale of
securities" that must be in writing under § 8-319 of the Uniform
Commercial Code ("UCC"). The plaintiff disputes these arguments, and
6"An agreement between 2 or more stockholders, if in writing and signed by the parties

thereto may provide that in exercising any voting rights, the shares held by them shall be voted
as provided by the agreement, or as the parties may agree, or as determined in accordance with
a procedure agreed upon by them." 8 Del. C. § 218(c) (emphasis added).
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also contends that the Oral Agreement falls within certain exceptions to
the Statute of Frauds.
a.

The Performance-Within-One-Year Arument

[18] The defendants argue that the Oral Agreement violates the Statute
of Frauds because it could not be performed within one year. 7 The
argument runs as follows: the Oral Agreement contemplates a
distribution of the proceeds of a sale of assets. The corporation's sole
asset would have been the FCC license. Because that license would not
be granted until the FCC auction that was scheduled to occur two years
after date of the Oral Agreement, the Court must conclude that the
Agreement could not be performed within one year as a matter of law.
[19-20]
The plaintiff responds that the defendants' affidavits fail
expressly to state that at the time the parties entered into the Oral
Agreement, the date of the FCC auction had been scheduled, or that the
2-year schedule was immovable. That is, plaintiff argues that the
possibility always existed that the auction date could have been moved
forward, and that nothing in this record negates that possibility. Barker
Aff., 7. Moreover, plaintiff contends, the scheduling of the auction did
not preclude the possibility of a negotiated settlement that could have
resulted in Delhi being sold to a competitor within one year. Given these
arguments, and the sparse record upon which to assess them, the Court
is in no position to determine as a matter of law that the Oral Agreement
was impossible to perform within one year. Haveg Corp. v. Guyer. Del.
Supr., 211 A.2d 910, 912-13 (1965) (the Statute of Frauds "does not
apply to a contract which may, by any possibility, be performed within
a year"). If any such conclusion is to be drawn, it must be based on a
more developed factual record.
b.

The "Sale of Securities" Argument

[21] The defendants next contend that because ICT vould not have
agreed to form Delhi and to invest in Delhi stock absent the Oral
Agreement, that Agreement must have been the consideration for ICT's
Delhi shares. Accordingly, defendants conclude, the Oral Agreement was
a "sale of securities" required to be in writing under Section 8-319 of the

" No action shall be brought to charge any person upon any agreement... that is not
to be performed within the space of one year from the making thereof... unless that contract
is reduced to writing, or some memorandum, or notes thereof, are signed by the party to be
charged therewith. . ." 6 Del. C § 2714.
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UCC.8 See Zale v. Boxwood Coal C.A. No. 9972, Hartnett, V.C.
(November 20, 1991), Lr. Op. at 2. The plaintiff responds that the Oral
Agreement was not the consideration for its 490 shares of Delhi, but was
a pre-incorporation agreement that is not barred by the UCC Statute of
Frauds. Plaintiff further contends that the record is insufficient to
determine whether or not the Oral Agreement was a sale of securities.
[22] Our Courts have not decided the question of whether a preincorporation agreement can constitute a "sale of securities" under § 8319. Some courts in other jurisdictions have concluded that such
agreements are not. See Maurer v. E.A. Gralia Const. Co., Inc.. Mass.
App., 640 N.E.2d 484 (1994); Worrell v. Multipress, Inc., Ohio, 543 N.E.
2d 1277, 1280-81 (1989). Because there is no evidence that the
acceptance of an offer to purchase stock was one of the terms of the Oral
Agreement, and no evidence of what the parties intended in that regard,
any legal ruling on that point would be premature and improvident.
Therefore, the Court will not dismiss this claim at this procedural
juncture, but as it has done with the arguments previously discussed, will
await a more developed record.9
III. THE CLAIM OF WASTE
In addition to and apart from its contract claims, ICT alleges that
the defendants breached their fiduciary duty to Delhi by causing it to pay
certain finder's fees to employees of Telco. Specifically, the plaintiff
alleges that "[t]he payment of such fee is not justified by any service
provided . . ." Comp. 28. The defendants move to dismiss, on the
ground that the complaint fails to allege with particularly that no
consideration flowed to the corporation, and therefore the plaintiff has
failed to plead a claim of waste sufficient to excuse the making of a
demand prescribed by Court of Chancery Rule 23.1. The plaintiff
responds that demand was excused because it has sufficiently alleged a
claim of waste. See Emerald Partners v. Berlin C.A. No. 9700, Hartnett,
V.C. (December 23, 1993), Mem. Op. at 17-18.
"The test for finding a waste of corporate assets is whether
[23-24]
the consideration received by the corporation was so inadequate that no
""A contract for the sale of securities is not enforceable by way of action or defense
unless: (a) There is some writing signed by the party against whom enforcement is sought or
by his authorized agent or broker, sufficient to indicate that a contract has been made for sale
of a stated quantity of described securities at a defted or stated price.. ." 6 Del. C. § 8-319.
'Because the Court has determined to deny the motion to dismiss insofar as it is
grounded upon the Statute of Frauds, the Court need not address the plaintiff's arguments that
the Oral Agreement comes within certain exceptions to the Statute.
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person of ordinary sound business judgment would deem it worth that
which the corporation paid." Stein v. Orloff, Del. Ch., C.A. No. 7276,
Hartnett, V.C. (May 30, 1985), Mem. Op. at 14, giting Saxe v. Brady,
Del. Ch., 184 A.2d 602 (1962). Although the plaintiff's claim is
inartfully worded, the allegations of the complaint are sufficiently
particularized, and can reasonably be regarded as alleging waste.
Therefore, the Court will not dismiss the waste claim on demand-related
grounds.

m1I.

CONCLUSION

[25] Although the Court has sustained the plaintiff's claims, this
Opinion should not be read as an endorsement of their validity. Rather,
the Court is left with the impression that the plaintiff's quest for any peg
upon which to lay claim to the sale proceeds has resulted in a series of
thinly supported, and potentially inconsistent, claims. Nonetheless, given
the less than clear and somewhat confused presentations made by both
sides, the more prudent course is to await a more developed record before
determining whether as a legal matter these claims (or any of them) are
legally insufficient.
Therefore, the defendants' motion to dismiss, or alternatively for
summary judgment is denied, without prejudice to the defendants'
entitlement to renew their motion for summary judgment on an expanded
record. IT IS SO ORDERED.

INTERNATIONAL EQUITY CAPITAL GROWTH FUND, L.P.
v. CLEGG
No. 14,995
Court of Chancery of the State of Delaware,New Castle
April 21, 1997
Plaintiff's complaint alleged violations of defendants' fiduciary
duties. Defendants, co-directors in two corporations, brought a motion
to dismiss plaintiff's complaint (1) pursuant to court of chancery Rule
23.1, that presuit demand was not made, (2) for dismissal for lack of
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standing, and (3) for failure to state a claim on which relief can be
granted. The court considered (1) the independence of the board of
directors for the purposes of excusing presuit demand under Rule 23.1,
(2) the time of the alleged wrong in a continuing contractual relationship
for standing purposes, and (3) the ripeness for adjudication of an alleged
usurpation of a corporate opportunity and an uncompleted merger
transaction.
The court of chancery, per Chancellor Allen, denied in part
defendants' motion concluding that (1) plaintiffs met their burden under
court of chancery Rule 23.1 of casting reasonable doubt upon the
independence of each corporation's board of directors with respect to the
majority of the transactions that are the basis of the plaintiff's cause of
action, and (2) the plaintiffs alleged specific facts that state a claim upon
which the plaintiffs have standing to assert. The court, however, granted
defendants' motion for failure to state a claim on which relief can be
granted concluding that while the alleged usurpation of a corporate
opportunity had been completed, the agreement, as described in plaintiff's
pleadings, did not constitute a claim ripe for judicial review.
1.

Corporations

C=, 206(4), 211(5), 211(6)

The evaluation of director independence for the purposes of a Rule
23.1 motion is necessarily factually specific and is performed under the
cross-pressures of two applicable principles: first, at such an early stage,
plaintiff should be accorded the benefit of a pleading doubt, and second,
plaintiff must however not rely on conclusions but must plead specific
facts showing a reasonable doubt as to the applicability of the business
judgment presumption. DEL. CH. CT. F,. 23.1.

2.

Corporations

Cfa 211(5), 310(1)

A director with voting control coupled with self-interested
transactions used for purposes of removing directors who had exercised
independent judgment goes very far to excusing presuit demand.
3.

Corporations

r 207, 211(2)

For a plaintiff to have standing to bring a derivative action, the
plaintiff must have been a shareholder at the time the alleged wrong was
committed and must remain a shareholder through the course of the
derivative action. DEL. CODE ANN. tit. 8, § 327 (1997).

1998]
4.

UNREPORTED CASES

Corporations

*=

202, 307

A failure by a corporation to assert a legal right at the time that
right comes into being may be a breach of duty, and, thus a possible
basis for a shareholder's derivative action.
5.

Corporations

t

206(4), 211(5), 211(6)

Rule 23.1 requires plaintiffs in a derivative action to allege with
particularity their reasons for not making a presuit demand upon the
board of directors to ensure that a stockholder exhausts his intra corporate
remedies and to provide a safeguard against strike suits. DEL. CH. Cr. R.
23.1.
6.

Corporations

Cm=

211(5), 3 10(1)

Under Rule 23.1, plaintiff has the burden of alleging particularized
facts to raise a reasonable doubt that the board of directors is disinterested
and independent or that the challenged transactions were the product of
a valid exercise of businessjudgment. DEL. CH. CT. R. 23.1.
7.

Corporations

Cm=

206(4), 211(5), 211(6)

Where a complaint involves a number of separate transactions
occurring over several years and involving different persons in different
capacities, it is appropriate for purposes of Rule 23.1 to approach board
independence by reviewing each board's independence with respect to
each transaction alleged to give rise to a cause of action against the
defendant directors of that corporation. DEL. CH. CT. IL 23.1.
8.

Corporations

C

211(5), 310(1), 314(1)

Where a director has voting control of a corporation, a sufficient
conflict of interest exists to cast reasonable doubt on the director's
independence.

9.

Corporations

m 206(4), 310(1), 314(1)

Where the chairman of the board, who has voting control, names
an employee of the corporation to the board thereby replacing the longstanding independent board member, and where the chairman removes an
officer for refusing to enter into an interested transaction with the
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chairman, which would be impliedly known to the newly named director,
an inference can be drawn that the newly named director is beholden to
the chairman which casts doubt on this new director's independence.
10.

206(4), 310(1)

Corporations

Allegations which reflect a clear pattern of mutual advantage
between directors is sufficient to raise a reasonable doubt concerning the
independence of a board of directors.
11.

Corporations

*=

206(4), 212

Although in isolation an act may not cast reasonable doubt as to a
director's independence, the combination of acts may support reasonable
doubt concerning the director's independence.
12.

Corporations

(m

206(4)

Where reasonable doubt exists for a majority of the board's
independence, presuit demand is excused.
13.

Corporations

r

206(4), 211(5)

Where plaintiffs meet their burden of casting doubt on the
independence of a board of directors, presuit demand is excused.
14.

Corporations

U

206(4), 314(1), 315

An allegation of a director's direct personal interest in a transaction
is sufficient to support a reasonable doubt as to the director's
independence with respect to that transaction.
15.

Corporations

s

211(5), 314(1), 315

Where a director, by virtue of his majority control, removes an
employee director for challenging his judgment on an allegedly selfinterested transaction, a plaintiff pleads sufficient particular facts to
support a reasonable doubt as to the independence of the director who is
beholden to the controlling director.
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Corporations

0=

206(4), 307, 314(1), 315

Where plaintiffs allegations of fraudulent self-dealing and a failure
to disclose material information in violation of directors' fiduciary duty
support reasonable doubt as to the independence of the board, plaintiff is
excused from making presuit demand regarding these claims.
17.

Corporations

0!t 211(5)

Where one possible and not unreasonable inference can be drawn
that actions alleged by plaintiff, that are taken as a whole, constitute a
common scheme of self-interest by two directors, and where this finding
requires proof, as a matter of pleading, plaintiff raises reasonable doubt
as to the independence of a majority of the board.
18.

Corporations

2

310(1), 314(1), 315

Where a director allegedly breaches his fiduciary duty to disclose
material information to other directors regarding a transaction where
director has an alleged direct financial interest, this casts doubt on the
applicability of the business judgment rule.
19.

Corporations

*

206(4), 211(5), 310(1)

Rule 23.1 excuses a plaintiff from making a demand on a
corporation where allegations of a director's breach of fiduciary duty and
failure to disclose information relevant to the board's decision to act raise
reasonable doubts on the applicability of the business judgment rule.
DEL. CH. CT. R. 23.1.
20.

Contracts

C2= 9(1)

Mere agreements to agree are unenforceable at common law.

21.

Contracts

t

9(1)

The laws of Delaware, Indiana, Illinois, and New York require the
parties to have reached agreement on all material terms before an
agreement to agree will be enforced.
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9(1)

Where a party announces its intention to make an acquisition at a
particular price, a contractual obligation has not been created because
price is not the only material term in such a contract.
23.

Corporations

(.-tv

399(1)

Corporate officers have the inherent authority to engage in acts
arising in the usual and regular course of business without obtaining
board approval.
24.

Corporations

C=

399(1), 400

A decision to sell a third of a corporation's investment in another
corporation in a public offering, where the corporation received all of its
pre-tax earnings from that investment, supports a reasonable inference
that the decision is an extraordinary one that requires board approval.
25.

Corporations

*

211(5), 211(6)

Where plaintiffs do not allege any facts suggesting a sale of stock
was an interested transaction or that the board was unable to review this
particular action independently, plaintiff's claim will be dismissed
pursuant to Rule 23.1. DEL. CH. CT. R. 23.1.
Martin P. Tully, Esquire, and S. Mark Hurd, Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware, for plaintiff.
Charles S. Crompton, Jr., Esquire, and Arthur L. Dent,Esquire, of Potter,
Anderson & Corroon, Wilmington, Delaware, for defendants C. Stephen
Clegg and Jacob Pollock.
Lawrence S. Drexler, Esquire, of Oberly, Jennings & Drexler, P.A.,
Wilmington, Delaware, for nominal defendants Globe Building Materials,
Inc. and Diamond Home Services, Inc.
ALLEN, Chancellor
In this action a 26% shareholder in a close corporation challenges
a series of transactions between the corporation, its 80%-owned
subsidiary Diamond Home Services, ("Diamond"), and two directors of
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both corporations. The action is before this court on a motion to dismiss
the complaint pursuant to Court of Chancery Rule 23.1, and with regard
to certain claims, for dismissal for lack of standing and failure to state a
claim on which relief can be granted. The motion has been brought by
the individual defendants. This motion requires determining the
independence of a board of directors for the purposes of excusing demand
under Rule 23.1; the time of an alleged wrong in a continuing contractual
relationship, for the purposes of determining a shareholder's standing to
challenge that alleged wrong; and the ripeness for adjudication of an
alleged usurpation of a corporate opportunity and an uncompleted merger
transaction.
This action is brought as a derivative claim by International Equity
Capital Growth Fund, L.P. ("Fund"), purportedly on behalf of Globe
Building Materials, Inc. ("Globe"). The complaint alleges that C. Stephen
Clegg ("Clegg") and Jacob Pollock ("Pollock"), the chairman and CEO
and a director, respectively of both Globe and its subsidiary, have
engaged in transactions with Globe and Diamond to the detriment of
those companies in violation of their fiduciary duties. Plaintiff seeks (1)
a declaration the defendants violated their fiduciary duties (2) recissory
and compensatory damages and (3) a declaration that the announced
terms of Diamond's proposed acquisition of The Handy Craftsman, Inc.
("Handy Craftsman") are unfair to Diamond.
For the reasons set forth below, I conclude that (1) plaintiffs have
met their burden under Court of Chancery Rule 23.1 of casting
reasonable doubt upon the independence of the Globe and Diamond
boards with respect to the majority of the transactions that are the basis
for this action; (2) the plaintiffs have alleged specific facts relating to the
performance of the financial services contract that state a claim which the
plaintiffs have standing to assert; and (3) while the alleged usurpation of
a corporate opportunity has been completed, the agreement between
Diamond and Handy Craftsman as described in the plaintiff's pleadings
does not constitute a claim ripe for judicial review. Consequently, the
defendant's motion for dismissal pursuant to Rule 23.1 for failure to
make demand and for lack of standing must in large part be denied, while
the defendant's motion to dismiss claims relating to Diamond's
prospective purchase of Handy Craftsman is granted and those claims will
be dismissed without prejudice.
L

THEORIES OF THE COMPLAINT

Count 1 of the Complaint accuses Mr. Clegg of arranging for
Globe to enter into transactions in which he had a personal financial
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interest and which were unfair to Globe. Count II accuses Mr. Clegg of
arranging for Diamond to enter into unfair self-dealing transactions in
violation of his fiduciary duty of loyalty. Count ImI accuses Mr. Pollock
of arranging the sale of the Chester Facility to Globe in violation of his
fiduciary duties of loyalty to Globe. Count IV accuses Mr. Clegg of
usurping a corporate opportunity of Diamond's when he purchased Handy
Craftsman in 1995.
With regard to Fund's standing to litigate issues relating to the
1989 Financial Services Agreement between Globe and Clegg Industries,
Fund claims that Globe's payments under the Agreement became wasteful
in 1993 when Clegg Industries became incapable of rendering any
services in consideration for the payments. Consequently, Fund argues
the wasteful conduct occurred in 1993, after it had made its investment
in Globe. As to the ripeness of Fund's claim regarding Diamond's
purchase of Handy Craftsman, Fund asserts that Diamond and Clegg have
entered into an agreement in principle, a contractual obligation under
Delaware law subject to judicial review.
E.

THE PARTIES

Plaintiff is a Bermuda partnership, that on December 31, 1992,
purchased 505 shares of Globe common stock, warrants to purchase 1,350
shares of Globe common stock, and $2,000,000 in Globe subordinated
debt. Currently, Fund owns 630 shares of Globe common stock,
comprising 26.2% of Globe's total common stock.
Nominal defendant Globe is a Delaware corporate manufacturing
shingles and other roofing products. Globe was formed in 1989 by Clegg
Industries. Nominal defendant Diamond is a Delaware corporation
formed in 1993 by Globe. Diamond markets and sells residential roofing
systems and home improvement products. It is 80% owned by Globe.
C. Stephen Clegg is the Chairman of the Board, Chief Executive
Officer, Treasurer, and Assistant Secretary of Globe. He also controls the
voting rights for 1,472 shares of Globe stock (56.5% of the voting stock).
Directly or indirectly, Mr. Clegg owns or controls 888 shares; 240 of
these shares are held by Globe Investors, Inc, 47% of whose voting
shares are owned by Clegg, and 225 shares are held by 29 W Partners,
100% of whose voting shares are held by Clegg. Clegg is Chairman of
the Board, Chief Executive Officer, and President of Diamond. In
addition, Clegg is Chairman of the Board and Chief Executive Officer of
Clegg Industries, Mid-West Spring Manufacturing Company, Catalog
Holdings, Inc. ("CIE"), and a director and member of the Compensation
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Committee of the Board of Directors of Ravens Metal Products, Inc.
("Ravens").
Defendant Jacob Pollock has been a director of Globe since 1989,
and a director of Diamond since September, 1993. He is also a director
of Spring, and the controlling shareholder, Chairman of the Board and
Chief Executive Officer of Ravens. Additionally, he allegedly owns and
controls J. Pollock & Company.
The directors of Globe currently are Clegg, Pollock, Globe VicePresident John Klikus ("Klikus") and George A. Stinson ("Stinson"). The
directors of Diamond are Clegg, Pollock, Diamond Vice-President James
M. Gillespie ("Gillespie"), Stinson, and James F. Bere Jr.
IM

THE GOVERNANCE
GENERALLY

OF GLOBE AND

DIAMVOND

[1] Defendants' motion seeks to dismiss all claims for failure to make
demand upon the boards of Globe and Diamond pursuant to Court of
Chancery Rule 23.1. Plaintiff's argument that demand is excused rests
in every case on the alleged lack of independence of the majority of those
boards. The evaluation of the independence of a board for the purposes
of a Rule 23.1 motion is necessarily factually specific. There are few
bright lines. Evaluation of director independence for this purpose is
performed under the cross-pressures of two applicable principles. First,
at such an early stage, plaintiff should be accorded the benefit of a
pleading doubt. Second, plaintiff must however not rely on "conclusions"
but must plead specific "facts" showing a reasonable doubt as to the
applicability of the business judgment presumption.
[2] In evaluating whether the plaintiff has cast reasonable doubt on
these Boards' ability independently to evaluate these transactions at the
time this suit was filed, I place weight on several allegations that bear
upon the extent of the independence of a majority of the boards of
directors of Globe and Diamond from Clegg. First, Clegg held 56% of
the voting stock of Globe at the time of the filing of the complaint.
Globe held 80% of the voting stock of Diamond. Consequently, it was
within Clegg's power to designate and to remove members of either
Board if he felt so moved. Allegations of voting control coupled with
self interested transactions themselves go very far to excusing demand.
Second, Clegg is alleged to have used this power in his management of
each Board between January and May of 1996 for the purposes of
removing directors who had exercised independent judgement.
In January 1996, Mr. Clegg allegedly refused to reappoint the
independent director Abplanalp to the Globe board, replacing him with
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Globe Vice President John Klikus. Also in January, Mr. Clegg allegedly
fired Mr. Griffin as Chief Executive Officer of Diamond and had him
removed from Diamond's board, following a disagreement over a
transaction in which Mr. Clegg had a personal interest. Finally, Mr.
Clegg is alleged to have threatened Mr. Lefkowitz, the plaintiff's nominee
to the Globe Board of Director, with being removed from the Globe
board at some unspecified time, and to have then actually purported to
remove him after plaintiff filed this action.
As to the role of plaintiffs, I note that Fund made a substantial
investment in Globe more than three years before the complaint was filed.
It sought to participate in the Globe's governance by designating
Lefkowitz to Globe's board under a Shareholders Agreement. Lefkowitz
is alleged to have objected to some of the transactions which are the
subjects of this action. I conclude that these allegations are sufficient to
raise a reasonable doubt concerning the independence of the Globe and
Diamond boards.
IV.

THE CLEGG-GLOBE TRANSACTIONS
A.

The Financial Services Transactions

Upon Clegg Industries' incorporation of Globe in 1989 and Mr.
Clegg's appointment of Globe's directors, Globe entered into a contract
with Clegg Industries for unspecified financial services pursuant to which
Globe would pay Clegg Industries $350,000 per year (the "Financial
Services Agreement"). In addition, under the contract, Globe was
required to compensate any Clegg Industries employee while working for
Globe without any reduction in the $350,000 payment due Clegg
Industries under the Agreement. This contract was in force at the time
of Fund's initial investment in Globe on December 31, 1992.
It is alleged that during 1993, all Clegg Industries employees other
than Mr. Clegg were transferred from the Clegg Industries payroll to the
Globe payroll. Among the employees purportedly so transferred was a
particular Clegg Industries employee who had been performing financial
services for Globe. Payments to Clegg Industries under the Financial
Services Agreement continued.
Secondly, in July 1993, Globe issued Clegg Industries 1,534 shares
of its preferred stock and warrants to purchase 13 shares of common
stock having a total assigned value of $152,000. These securities were
purportedly issued to compensate Clegg Industries for investment banking
services related to Globe's 1993 investment in Diamond. In December
1993, Globe paid Clegg Industries a further $150,000, purportedly as
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compensation for work related to Globe's senior note offering earlier in
1993. Both payments were approved by Globe's Board of Directors and,
plaintiff claims, governed services of the type Clegg Industries had an
obligation to provide Globe under the 1989 Financial Services
Agreement. Thus the payments are alleged to be wasteful and unfair selfdealing.
Thirdly, in January 1995, Mr. Clegg dismissed the Chief Executive
Officer of Diamond and assumed the position himself at a salary of
$100,000 per year. Pursuant to Globe's Bank Loan and Security
Agreement, payments under the Financial Services Agreement had to be
reduced to $250,000 per year as a result. The $100,000 payment to
Clegg is challenged as a breach of loyalty.
1.
Plaintiff's Standing to Challenge the Financial
Services Transactions
[3-4] For a plaintiff to have standing to bring a derivative action, that
plaintiff must have been a shareholder of the corporation at the time the
alleged wrong was committed, and must remain a shareholder through the
course of the derivative action. 8 Del. C. §327. Plaintiff claims that
Clegg Industries' failure after 1993 to provide services under the
Financial Services Agreement created a right to terminate its payments
which Globe failed to assert. A failure by a corporation to assert a legal
right at the time that right comes into being may be a breach of duty, and
thus a possible basis for a shareholder's derivative action.' Plaintiff was
a shareholder throughout 1993 and has remained a shareholder since that
time. Consequently plaintiff has standing to bring claims for breach of
fiduciary duty arising out of Globe's failure to enforce its contract with
Clegg Industries.2
2.

Demand Excused

[5-6] Rule 23.1 requires plaintiffs in a derivative action to "allege with
particularity" their reasons for not making a pre-suit demand upon the
'Mills Acquisition Co. v. MacMillan, Ina, Del. Supr., 559 A.2d 1261, 1280 (1989).

standing rule is to be construed to facilitate the discovery ofwrongdoing and
discourage "strike suits." There is precedent suggesting that even Nwere the transaction under
2The

consideration found to have commenced with the execution of the Financial Services
Agreement in 1989, in the particulars of this case, where the plaintiff has a substantial and

continuing equity investment, a limited equitable exception to the standing requirement to
facilitate the correction of corporate wrongdoing may apply. Schreiber v. Bryan, Del. Ch., 396
Al.d 512 (1978); Madray v. Pleasant Hills, Ina, Del. Ch., 109 A.2d 830 (1954).
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board of directors to bring the action. Its purpose is to "ensure that a
stockholder exhausts his intra corporate remedies, and then to provide a
safeguard against strike suits." Aronson v. Lewis, Del. Supr., 473 A.2d
805, 811 (1984). Plaintiff has the burden of alleging particularized facts
raising a reasonable doubt that the board of directors is disinterested and
independent or that the challenged transactions were the product of a
valid exercise of business judgment. Aronson v. Lewis, supra.
[7]
The complaint involves a number of separate transactions occurring
over several years and involving different persons in different capacities.
In these circumstances, the appropriate approach to board independence
is to review each board's independence with respect to each transaction
alleged to give rise to a claim against the defendant directors of that
corporation.
For the reasons discussed below, I find plaintiff has met its burden
of alleging specific facts raising reasonable doubts as to the majority of
the board's independence when approving the Financial Services
Transactions.
[8-9] The Financial Services Transactions allegedly each involved Mr.
Clegg or corporations he controlled as counter parties. Because Mr.
Clegg is alleged to have voting control of Globe, this conflict of interest
is sufficient to cast reasonable doubt on Mr. Clegg's independence. But
there is more alleged than this alone. Mr. Klikus is an employee of
Globe answering to Mr. Clegg. Mr. Clegg allegedly named him to the
board in January 1996, replacing the long-standing independent board
member, Abplanalp. Additionally, plaintiff alleges that in early 1996,
Mr. Clegg removed John Griffin as President of Diamond for refusing to
enter into an interested transaction with Mr. Clegg at the price Mr. Clegg
desired. This allegation supports an inference that Mr. Klikus was aware
of the alleged circumstances surrounding Mr. Griffin's dismissal. In light
of Mr. Clegg's control of 56% of Globe's voting stock, these additional
alleged facts are sufficient to support the inference that Klikus is
beholden to Clegg and therefore to cast doubt on his ability to
independently review the Financial Services Transactions.
[10] With respect to the independence of Mr. Pollock, defendant rightly
argues that Mr. Pollock does not have a direct interest in the Financial
Services Transactions or the other Clegg-Globe Transactions. Pollock did
approve each of the transactions named in this complaint in which either
he or Clegg was the counter party. Pollock benefitted from certain of
these transactions; Clegg benefitted from others, at the alleged expense
of Globe. These allegations reflecting a clear pattern of mutual advantage
is sufficient in my opinion to raise a reasonable doubt concerning Mr.
Pollock's independence of Mr. Clegg. Finally, Mr. Clegg is on the
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Compensation Committee of Ravens, with direct involvement in setting
Mr. Pollock's compensation as Chief Executive Officer of that company.
[11-12]
Perhaps neither Mr. Clegg's control of the majority of shares
of Globe, Mr. Pollock's approval of any single one of the Clegg-Globe
Transactions, Mr. Clegg's serving on Ravens' board of director, nor Mr.
Pollock's appointment by Mr. Clegg, each taken in isolation, would be
sufficient to cast reasonable doubt on Mr. Pollock's independence with
respect to the transaction at issue. In combination, however, I find the
plaintiff has alleged particular facts that support a reasonable doubt as to
Pollock's independence with respect to Globe's Financial Services
Transactions. Since Clegg, Klikus, and Pollock made up a majority of
the Globe board of directors at the time the complaint was filed, demand
is excused with respect to claims arising from the Financial Services
Transactions.
B.

The Clegg-Globe Marketing Services Transactions

In 1994, Globe allegedly paid $150,000 Catalog Holdings, Inc.
("CHr"), a corporation alleged to be controlled by Mr. Clegg, purportedly
in consideration for the future placing of advertisements for Globe's
products in the catalog of H.I., Inc., a wholly-owned subsidiary of CHI.
In addition, Globe allegedly received an option expiring August 1, 1997
to purchase 3,275 shares of CH1 common stock for $100 per share. Fund
asserts that H.I., Inc. was a new company with a limited customer base
and limited retail catalog distribution. Additionally, Fund claims that
shingles for residential roofing, Globe's principle product, are not
generally advertised directly to consumers. Finally, Fund asserts that
CI's current market value is far below $100 per share, implying that the
value of the options Globe received is relatively low.
The same analysis that led me to conclude that the plaintiff had
cast doubt on the Globe board's independence in approving the Financial
Services Transactions for the purposes of excusing demand under Rule
23.1 applies to the Marketing Transactions. Consequently, demand is
excused.
V.

THE CLEGG-DIAMOND
TRANSACTION

MARKETING

SERVICES

Simultaneously with the Globe-CH transaction, Diamond allegedly
paid $150,000 to CH1, purportedly for access to 3,000-4,000 sales leads
and certain call center services from H.I., Inc., as well as options to
purchase 3,275 shares of CH1 common stock for $100 per share.

