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the compensation package as a liability in 1991, its annual report stated
that it was "the opinion of the Board of Directors that such compensation
has been earned and will be paid by the Company at a future date."
Efforts to obtain an amendment of the stockholders' agreement were
ongoing, but unsuccessful.2" March 15 passed without the payment of the
cash component.
E. BoardDecision to Pay the Compensation Package
On October 21, 1992, the board met again to discuss the payment
of Mr. Lewis' compensation package and reimbursement for litigation
fees expended by Mr. Lewis in connection with a lawsuit involving
McCall Pattern. Norman Newman, a lawyer with expertise in the
compensation area, met with the board (in Mr. Lewis' absence), and the
more likely reading of the record is that he provided oral opinions
concerning both of these issues.22 As to the McCall fees, on Mr.
Newman's advice, the board passed a resolution approving the
reimbursement of approximately $2.5 million expended by Mr. Lewis,
arguably to permit the CEO to focus on TLC Beatrice matters. As to the
compensation package, no resolution was passed at that meeting, but
there is evidence that Mr. Newman opined that, although not free from
doubt, he believed that the better argument was that the payment of the
compensation package, without Carlton's approval, would not violate the
stockholders' agreement."
On December 24, 1992, the board met again telephonically to
discuss a compensation package substantially similar to the package
approved in 1990, except it did not give Mr. Lewis stock options or

compensation package, excluding stock options, was estimated at $16 million as of
December 31, 1991.
2
Attorneys from Battle Fowler and Paul Weiss participated in the drafting of proxy
materials in preparation for the April 1992 annual meeting in an effort to eliminate any
"limitations on compensation and issuance of stock to Company management who may be
affiliated with TLC Group."
22
Carlton has argued that Mr. Newman provided advice concerning only the McCall
fees, however, directors who attended the meeting have testified in depositions, and the SLC
concluded, that Mr. Newman provided his opinion on both topics.
"Mr. Newman was in the process of drafting a written memorandum concerning the
stockholders' agreement, however, it does not appear that this memorandum was ever
completed. No written opinion concerning the approval of the compensation package was
presented to the board by Mr. Newman or any other attorney prior to the approval of the
compensation package. Carlton was unsuccessful in taking Mr. Newman's deposition prior to
a stay of discovery in this case.
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appreciation rights.24 Mr. Newman participated in the meeting and was
available to answer questions, although it appears that he did not make

further remarks concerning the compensation package. At that time, the
board voted to authorize the payment of the cash component of the

compensation package, passing a resolution which had been drafted by
Mr. Newman during the preceding week." In accord with this decision,
$19.5 million
in compensation was paid to Mr. Lewis before the end of
26

the year.

Mr. Lewis died on January 19, 1993. His death, of course, did not

end the dispute concerning his compensation. Three months after the
compensation was paid, the board sought and received an after the fact
written opinion that the payment did not violate the stockholders'
agreement from the Ballard Spahr firm. The resolution authorizing the
payment of the compensation package was ratified on receipt of that
opinion.27 In addition, as a result of this written opinion, Deloitte &

Touche gave the company's 1992 financial statements an unqualified
opinion.
F. Formation of SLC
As discussed briefly above, Carlton filed an action in New York

in May 1994, charging that the payment constituted a breach of the
shareholders' agreement. That action sought a proportionate payment to

Carlton from the company on the theory that the stockholders' agreement
required it in light of the payment to Mr. Lewis. In January 1995,
Carlton brought this suit seeking, in the name of the company,
inconsistent relief: the repayment to the company of the amount paid to
Mr. Lewis. It claimed a number of bases, including failure to disclose to
the board Lewis' health problems, excess compensation, and manipulation

'At this time, it appears that board members knew that Mr. Lewis was ill, because his
illness had required a previously scheduled board meeting to be canceled. There is no
evidence, however, that any member of the board knew that Mr. Lewis had afatalbrain tumor.
Mr. Lewis' brain cancer was not officially diagnosed until an autopsy was conducted on
December 31, 1992.
'At the same meeting, 5000 stock appreciation rights were granted to each member
of the board on Mr. Lewis' approval. The SARs were issued at S1 per share. In June 1992,
the company had repurchased its shares at $39 per share.
"°The SLC understands -he $19.5 million total to be comprised of S9 million in
"retroactive" compensation for services performed prior to the original 1990 authorization of
the compensation package, from December 1, 1987 to November 30, 1990, and S10.5 million
in "prospective" compensation for services performed in December 1990, 1991, and 1992.
7
The payment of the compensation package had been ratified on January 18 as well,
because 1992 financial results were needed to calculate the bonus portion of the package.
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of the board. By May 1996, extensive discovery had taken place
concerning the claims alleged, but the Delaware action was moving
slowly towards trial, in part because of ongoing discovery disputes and
preliminary motions.
On May 24, 1996, the board passed a resolution, by a unanimous
vote, to create the SLC.2" The SLC's stated purpose was to:
investigate and evaluate the allegations and issues raised...
and consider and determine whether or not continued
prosecution of the Litigation is in the best interests of the
Company and its stockholders and what action the Company
should take with respect to the litigation in accordance with
Delaware law.
On the same day, the board elected former Secretary of the Army
Clifford Alexander, Jr., and William Webster, a former United States
Judge and former director of the Central Intelligence Agency, as outside
directors of the company and then appointed them to the newly created
SLC.
With the assistance of counsel29 , an executive compensation
expere, and accountants", the SLC spent five months reviewing the
claims alleged by Carlton in the Delaware action. At the start of the
process, the SLC determined that Carlton had eleven separate claims
which required both legal and factual examination. Having met with
representatives from the company, the Estate, and Carlton, to confirm that
all of the claims had been identified and to understand their positions in
the litigation, the SLC began an extensive review of the eleven identified
claims.
G. Carlton's Eleven Claims
In a nut shell, Carlton's eleven claims were defined by the SLC as
follows. Mr. Lewis allegedly breached his fiduciary duties to the
28

Carlton's representative on the TLC Beatrice board, Paul Biddelman, voted in favor
of the resolution.
29The SLC hired as its counsel Milbank, Tweed, Hadley & McCloy, a law firm at
which Judge Webster is currently a partner, and the Delaware firm of Morris, Nichols, Arsht
& Tunnell.
0
" Executive compensation experts from William M. Mercer, Inc., prepared a report for
the SLC concerning the reasonableness of Mr. Lewis' compensation package.
3
The SLC's counsel hired its own accountants to assist it in its evaluation of records
and receipts related to challenged expense reimbursements.
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company, committed corporate waste, and/or fraudulently concealed
information, such as his own self-interest, by:3"
1. Living Expenses: procuring the reimbursement of $3.3 million in
excessive living expenses from the company;
2.
Aircraft: acquiring and usingacorporate jet for improper personal,
as well as business purposes;
3.
Group'sReimbursements: causing the company to reimburse over
$10.4 million in expenses of Group which were substantially unrelated to
its involvement in TLC Beatrice matters;
4.
Lewis & Clarkson: causing the company to pay excessive fees
(approximately $1.8 million according to the SLC) to the law firm of
Lewis & Clarkson while Mr. Lewis maintained an interest in the
partnership;
5.
McCall Pattern Legal Fees: procuring the approval of the
reimbursement of approximately $2.5 million in legal fees incurred by
Mr. Lewis and others in connection with the McCall Pattern litigation
which did not involve the company 3 ;
6.
Mr. Lewis' CompensationPackage: causing the board to approve
a $19.5 million compensation package for past and future services
without properly informing the board concerning the implications of the
stockholders' agreement and Mr. Lewis' illness34 ;
7.
Security Expenses: causing the board to pay $600,000 of
unidentified other expenses, which the SLC determined to be $340,000
of security expenses and $260,000 of Group reimbursements for the
McCall expenses;

2

claims are defined in terms of Mr. Lewis' misconduct, however, Carlton alleges
in each case that the board of directors breached its own fiduciary duties in failing to prevent
or in facilitating Mr. Lewis' actions.
$260,000 of McCall litigation fees were reimbursed to Group in addition to the fees
reimbursed by the board's October 21, 1992 resolution.
'As to this claim, the members of the board as a group were alleged to have breached
their fiduciary duties, committed waste, and exposed the company to breach of contract
liability. In addition, Carlton alleged that Mr. Lewis and two related directors further breached
their duties by failing to disclose the severity of Mr. Lewis' health problems to the other board
members.
' The
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8.
Assignment of Voting Rights: obtaining an assignment of voting
rights for nearly 10% of the company's common stock held by
management employees;
9.
Sale of Maxime Delrue: engaging in self-dealing and fraudulent
transactions involving foreign subsidiaries, such as Maxime Delrue;
10. PreferredStock Redemption: inducing the company to redeem its
A, B, and C preferred stock, including Mr. Lewis' own preferred stock
holdings;
11.
Compensation and Severance of Certain Officers: causing the
company to improperly make a payment to Group in connection with an
officer's severance package, and excessively compensating two other
officers prior to and in connection with their departure from the company.
H. SLC Investigation
After defining the eleven claims35 , the SLC and its counsel
determined the applicable legal standards and began an intensive factual
investigation regarding the validity and probability of recovery in
litigation for each claim. As to the applicable legal standards, the brief
submitted by the SLC in support of the proposed settlement shows that
the SLC and its counsel comprehensively researched the appropriate legal
tests and diligently applied them to the facts. The SLC brief exhibits a
firm understanding of the legal principles of fiduciary duties, corporate
waste, and fraud, and the evidentiary burdens and presumptions which
would have been considered by a Delaware court in attempting to make
a judgment on each of the eleven claims. Notably, Carlton does not
attack the legal standards applied by the SLC in its analysis of the claims.
As to the SLC's factual investigation, it appears to have been
comprehensive as well. Either the SLC or its counsel reviewed all of the
deposition transcripts36 and over 100,000 pages of documents produced,

35
1t

should be noted that, as discussed above, no claim for breach of the stockholders'
agreement was investigated or settled by the SLC. The SLC concluded that it was unnecessary
to decide whether the stockholders' agreement was breached by the payment of Mr. Lewis'
compensation
package.
36In total, fifty-nine witnesses have been deposed in connection with this action during
seventy-seven days of testimony. In addition to reviewing deposition transcripts, the SLC or
its counsel attended twenty-four of the thirty-seven days of depositions that were scheduled
after June 6, 1996.
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including the company's privileged documents and work product 7 ,
interviewed twenty-three witnesses deemed critical to the determination
of factual issues7' , procured and reviewed supplemental expert analyses
concerning the compensation and expense reimbursement issues, and
participated in substantive meetings with each other, the parties, and most
of the director defendants. It appears that the SLC and its counsel met
and contacted each other frequently to discuss the status of the
investigation and the claims themselves. It should be noted that due to
the vast amount of information that required review, the two members of
the SLC delegated a large percentage of this work to its counsel and their
expert assistants. Whereas the SLC's counsel spent over 4000 hours
reviewing the facts and then presenting the information to the SLC, each
of the SLC members themselves estimated that he spent approximately
100 hours prior to the proposed settlement.
On completion of its review of the law, the facts, and the
probability of litigation success on each claim, the SLC and its counsel
attempted to calculate the settlement value of each claim. Next, the SLC
contacted the parties to arrange meetings to discuss the SLC's
conclusions. Meetings were arranged to be held on October 16, 1996 and
October 30, 1996 with counsel for defendants and Carlton, respectively.
Counsel to the SLC presented the SLC's conclusions to the parties at
such meetings.
L SLC Conclusions
The SLC reached the following conclusions concerning the validity
and settlement value of the eleven claims:

the company and the Estate, Carlton did not permit the SLC to review its
privileged documents or work product.
"SThe interviewees included the current members of the board and both present and
former officers, attorneys, and accountants of the company and Group. The SLC has identified
six persons whom the SLC was unable to interview although an interview would have been
desirable if possible. Of the six, two had been previously deposed. Possibly the most
significant of the unavailable witnesses, Mr. Newman who advised the board concerning hMr.
Lewis' compensation package, was apparently too sick to be interviewed. The SLC
determined, however, that the unavailability of these witnesses did not warrant a delay in the
settlement, concluding that they would not disclose information that would have a material
impact on the SLC's findings.
17Unlike
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1.
Living Expenses: $2 million in living expenses reimbursed to Mr.
Lewis should be recovered by the company because they were either
undocumented or otherwise not properly reimbursable39 ;
2.
Aircraft: $275,000" should be recovered by the company for Mr.
Lewis' personal use of the jet which was properly acquired for business
purposes of the company and Mr. Lewis;
3.

Group'sReimbursements: $665,000"' should be recovered by the

company for undocumented or improper expenses which were
reimbursed, although the SLC concluded that reimbursement of Group's

expenses was otherwise proper since it performed substantially all of its
services for TLC Beatrice and there was no support found for Carlton's
claims regarding certain improper payments to Group;
4.
Fees Paid to Lewis & Clarkson: $1.8 million42 should be
recovered by the company for arguably excess payments made to Lewis
& Clarkson, although the firm did perform substantial legitimate services
for the company;
5.

McCall Pattern Legal Fees: $2.5 million in connection with the

October 21, 1992 board resolution and an additional $260,000 paid to
Group should be recovered by the company for unrelated litigation fees
because the majority of the directors who passed the resolution were
defendants in the McCall Pattern litigation and the SLC found the
justification that the reimbursement would help Mr. Lewis focus on TLC

9
Expenses which the SLC deemed to be at least partially for improper personal
purposes were reduced by 50%. Income tax related adjustments were also made to determine
the settlement value. It should be noted that the SLC decided it was unnecessary to conclude
whether Carlton's allegations of fraud had merit because the SLC determined that $2 million
was a full recovery for any related claims.
"This amount was calculated using the "dominant industry practice" of determining
the cost of comparable flights on commercial airlines if flying first or business class.
"The SLC recognized that this court's jurisdiction over Group is capped at $5,000, but
sought what they considered a full recovery on this claim.
2
This amount substantially exceeds the portion of legal fees paid to the firm after Mr.
Lewis' departure and which the SLC believes may have been recoverable at trial, but the SLC
chose to calculate aggressively any potential excess fees paid. Using the imperfect information
available, the SLC concluded that the firm could bill at least $1 million in fees per year (by
multiplying 2 lawyers by their hourly rate of $250, and then by a low estimate of 2000 hours
billed). Comparing that number with the amounts paid by the company to the firm, the SLC
estimated the possible amount of "excess" fees paid.
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Beatrice matters to be unsatisfactory under the entire fairness standard,
despite arguable good faith reliance on advice of counsel;

6.

Mr. Lewis' Compensation Package:

$4.95 million43 of the

compensation package paid to Mr. Lewis at the end of 1992 should be
recovered by the company, although the SLC found insufficient evidence
to support a claim of board manipulation and the SLC's executive
compensation expert concluded that the compensation package was within

the range of reasonable compensation, albeit at the high end, based on the
amount of shareholder value created by Mr. Lewis during his tenure as

CEO;
7.
Security Expenses: no recovery because these payments were
appropriate due to seemingly real threats to Mr. Lewis' life;

8.

Assignment of Voting Rights: no recovery because the assignments

were disclosed, have expired, and caused the company no damages;
9.
Sale of Maxime Delrue: no recovery because the SLC concluded
after a review of available records that the transaction proceeds were
properly placed in company accounts and used for corporate purposes;
10. PreferredStock Redemption: no recovery because the disclosed
beneficial redemption of preferred stock would survive even under an
43

This represents a recovery of 50% of the $9 million retroactive portion of the
compensationpackage, given the questionable status ofsuch compensation underDelaware law.
The prospective portion was reduced by 15% because the SLC concluded that Mr. Lewis'
salary may have been slightly high as compared to other food industry executives and
acknowledged that there was a risk that the amounts paid for 1991 and 1992 would be deemed
retroactive despite Mr. Lewis' expectations that he would receive such payments.
'Mercer was instructed by the SLC to determine whether Mr. Lewis' receipt of $22.1
million in compensation was excessive. Using a valuation model based upon an earlier
valuation performed by Drexel, Mercer determined the value of the company as of Mr. Lewis'
death and evaluated his compensation based on comparisons with other CEO's, analyzing their
relative performance in terms of shareholder value created. Apparently, this method of
comparison was chosen because all of the CEOs analyzed had been involved in an LBO.
Mercer concluded that Mr. Lewis' compensation was not excessive, but at the high end of the
spectrum. It should be noted that the SLC had told Mercer to exclude the annual Si million
"monitoring fee"
payments and expense reimbusements, other than the McCall litigation
fees, for purposes of analyzing Mr. Lewis' compensation. The SLC concluded that the
"monitoring fee" payments were actually deferred payments of a transaction fee which Mr.
Lewis became entitled to as a result of the 1987 acquisition. Since the McCall fees are
recovered in the settlement in addition to the $4.95 million paid as compensation for services,
$7.5 million of the $22.1 million would be recovered under the settlement.
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entire fairness standard due to the high costs of satisfying the preferred
stock dividend rights;
11.
Compensation and Severance of Certain Officers: no recovery
because none of the payments were excessive or constitute corporate
waste and there is no support for a claim of board manipulation.
In aggregate, the SLC concluded that the eleven claims had a
settlement value of $12,450,000. This total was then adjusted by the
SLC to account for an 8% fixed rate of interest, to be paid for a period
of four years since most of the disputed payments were made prior to the
end of 1992, and $2 million of litigation expenses that the SLC estimated
would be saved by entering into the settlement. After these adjustments,
the SLC determined that the full settlement value of the Delaware action
was $14,932,000.
J. Settlement Negotiations
During the October 30 meeting with the SLC's counsel, Carlton's
representatives voiced objections to certain of the SLC's conclusions,
promising to provide their comments in written form shortly thereafter.
Prior to receiving Carlton's written objections, late in the day on
November 8, the SLC requested that its counsel begin settlement
negotiations based upon the conclusions expressed to the parties during
the October meetings. Although the Estate attempted to decrease the
amount of settlement demanded by the SLC during negotiations, the
SLC's counsel and the Estate reached an agreement based upon the
predetermined settlement value.
As a result of the negotiations, a Memorandum of Understanding
("MOU") was executed on November 8, 1996, subject to the approval of
the SLC. Since the SLC had not yet had time to review Carlton's written
objections, the MOU was placed in escrow. The SLC and its counsel
reviewed Carlton's letter and met to discuss it on November 11. After
determining that Carlton did not raise any new issues which would
require a re-evaluation of the terms of the MOU, the SLC requested that
its counsel enter into final negotiations with the Estate.
On
November 12, 1996, the proposed settlement was executed in the form
of a stipulation and filed with this court.
During the negotiations, the Estate made it clear to the SLC's
counsel that Ms. Lewis would be unwilling to agree to any payment
terms that required her to sell or otherwise lose control over her TLC
Beatrice stock. After investigating the liquidity of the Estate's assets, the
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SLC accepted the Estate's representation that it could not pay the
settlement in full on the effective date.
Instead of a lump sum payment, the following payment terms were
accepted by the SLC. Pursuant to the proposed settlement, the Estate
would pay the company $2 million on the effective date of the settlement,
$1 million per year in semi-annual payments in each successive year for
seven years, and then pay the remaining principal and accrued interest in
a balloon payment on May 1, 2004.45 Ms. Lewis has agreed to personally
guarantee the payment of the settlement amount and the Estate has agreed
to pledge its TLC Beatrice shares in a four to one ratio to cover the full
amount. 46 Although immediate payment may have been preferable, the
SLC concluded that these payment terms were acceptable and that
the stipulation of settlement viewed in its entirety would be fair,
reasonable, and in the best interests of the company.47

I.f ANALYSIS OF SLC INVESTIGATIONAND
PROPOSED SETTLEMENT
[5]
As was discussed above, under the two step Zapatatest, this court
must evaluate whether the SLC was independent and acted in good faith
to reach a fair and reasonable settlement which the court finds to be in
the best interests of the company. Carlton objects to both the SLC
settlement process and result. In advancing these legal arguments,
Carlton put forth a substantially different interpretation of the factual
record than was formulated by the SLC after its investigation.
A. SLC Process
As to the SLC process, Carlton makes three primary arguments.
First, Carlton contends that the SLC and its counsel were not
independent.
Second, Carlton contends that the SLC, even if
independent, did not attempt to maximize the settlement value. Finally,

"'An interest rate of U.S. prime plus one-half of one percent will be compounded daily
during the payment period beginning on the effective date.
"'heEstate directly owns approximately 47.1 percent of TLC Beatrice's common
stock. Based on an allegedly conservative assumption that the stock's value is S25 per share,
the 4:1 ratio would fully cover the value of the settlement.
4"The record is, of course, in conflict concerning the present value of the settlement
consideration. Carlton has put in an expert affidavit asserting that the present value of the
settlement is at most $13,032,926. The SLC submitted a present value affidavit concluding that
the full $14,932,000 amount of the settlement will be satisfied by the payment terms.
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Carlton contends that the SLC did not conduct a reasonable investigation.
In my opinion, none of these arguments have merit.
[6-7] First. Carlton correctly states that this court must determine
whether the SLC acted independently, basing its conclusions upon "the
merits of the issue rather than being governed by extraneous
considerations or influences." Kaplan v. Wyatt, Del. Supr., 499 A.2d
1184, 1189 (1985). Although the members of the SLC had no personal
interest in the issues involved in the settlement, their independence could
be compromised if, as alleged, an inappropriate relationship existed
between the SLC and its counsel and interested directors of TLC
Beatrice. See Katell v. Morgan Stanley Group, Inc, Del. Ch., C.A. No.
12343, Chandler, V.C. (June 15, 1995), Slip Op. at 15. With those
standards in mind, I have concluded that the SLC and its counsel were
independent for the following reasons.
It is undisputed that neither Mr. Alexander nor Mr. Webster had
any prior affiliation with TLC Beatrice, Mr. Lewis, or any other parties
or events involved in the Delaware action. Nonetheless, Carlton contends
that the SLC and its counsel were not independent because Mr. Puccio,
a trial lawyer who has represented Ms. Lewis and was formerly a partner
at Milbank Tweed, suggested Mr. Webster as a member of the SLC in
order to have Milbank Tweed involved in the process. According to
Carlton, the SLC was hand-picked by Ms. Lewis and Mr. Puccio in an
attempt to engineer a settlement that would permit her family to maintain
in control of the company.
[8]
Although there may be circumstantial evidence to suggest that Mr.
Puccio was so motivated, there is no reason to believe that either the
members of the SLC or their counsel, accepted their appointments in bad
faith or behaved in any improper manner during the investigation. The
strong career records of both men appointed to the SLC are the more
probable justification of why they were chosen. The fact that Mr.
Webster chose to use members of his highly reputable firm to assist him
in the process seems efficient, rather than culpable. Further, it should be
noted that Carlton's own representative voted in favor of the election of
the two men as outside directors and members of the SLC. No objection
was voiced by Carlton concerning independence until after the settlement
was reached. Having reviewed the record concerning the actions taken
by the SLC, I find no reason to question the SLC's independence that
may have arisen since Mr. Biddelman concurred in their appointment.
Second. Carlton contends that the SLC did not seek to maximize
[9]
TLC Beatrice's recovery in negotiating the settlement amount.
Specifically, Carlton argues that by seeking a settlement that would be
fqir to all parties, the SLC could not fulfill its obligation to maximize
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value for the company and its shareholders. This argument is unavailing
because, first, the SLC is not required to attempt to maximize returns
from the lawsuit. The whole point of recognizing the board's authority
and responsibility in this context is to allow the board's judgment
concerningwhat is in the long-run best interestof the corporationto be
acted upon. That may not be the same as maximizing the return from the
law suit. The SLC can legitimately sacrifice present compensation in the
settlement if its good faith, informed judgment indicates to it that that
course is best for the corporation. Second, in all events, the SLC
members have stated that they believe the settlement to be fair,
reasonable, and in the best interests of the corporation.
[10] Although Carlton may object to the fact that in its analysis of the
value of the claims the SLC deducted $2 million of litigation expenses
saved due to the settlement and it does disapprove of the SLC's
acceptance of delayed payment terms, those decisions were but part of a
complex of negotiating decisions that resulted in the proposed "deal". It
is the deal itself that the court must evaluate for fairness and
reasonableness, not each part of it. I find that the SLC proposed
settlement terms which they believed reflected the probable value of the
underlying claims, and agreed to a payment schedule which they believed
was necessary to effectuate the settlement agreement. 48
[11] Third. Carlton contends that the SLC did not conduct a
reasonable investigation because of its over-reliance on the research and
conclusions of counsel. As was discussed above, the SLC's counsel
performed the vast preponderance of the legal and factual research
required to analyze the eleven claims. There is no reason to believe,
however, that the SLC's reliance upon counsel was inappropriate or
constituted a relinquishment of their duties. While the directors bear
ultimate responsibility for making informed judgments, good faith
reliance by a SLC on independent, competent counsel to assist the SLC
in investigating claims is legally acceptable, practical, and often
necessary. See Katell, Slip Op. at 20.
[12] Throughout the process, the SLC met with its counsel to be
updated on its findings, personally reviewed transcripts on documents
relating to important or unclear issues, and appear to have made the final
substantive judgments concerning the proper settlement values for each

'Further, it should be noted that the fact that the SLC made no determinations
concerning legal matters which can and should be dealt with in other forums (the propriety of
expenses advanced to defendants in connection with the litigation and the impact of the
proposed settlement on the New York action), does not lead to a conclusion that the SLC was
not making a good faith effort to maximize value for the company.
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claim. While it is apparent on reading the depositions of the SLC
members, that Mr. Webster was more involved in the investigation
process than Mr. Alexander, both exhibited an understanding of their role,
a familiarity with the record, and confidence that the decisions they made
were in the best interests of the company. Where there is no evidence of
overreaching by counsel or neglect by the SLC, the court ought not
second guess the SLC's decisions regarding the role which counsel played
in assisting them in their task. In my opinion, working together, the SLC
and its counsel performed a good faith review and analysis of the factual
and legal underpinnings of the claims.
In light of these findings concerning the SLC's independence, its
efforts to evaluate relevant facts, and good faith reliance on expert
counsel during the course of the investigation, I am satisfied that the
SLC's process was not fundamentally flawed as has been alleged by
Carlton.
B. ProposedSettlement
As to result, Carlton contends that the proposed settlement is
grossly inadequate compared to what Carlton believes it could have
recovered in litigation. After reviewing the briefs concerning the
approval of the proposed settlement and listening to oral argument at the
approval hearing, I asked the parties to submit compilations of evidence
on four areas of SLC activity which appeared most susceptible to possible
challenge. Here I will focus on Carlton's objections and the SLC's
handling of each of these four areas, finding the work of the SLC
otherwise well motivated and informed.
The four areas were: 1) Norman Newman's rendering of advice
concerning Mr. Lewis' compensation package, 2) Carlton's allegations
that TLC Beatrice's counsel engaged in "opinion shopping" with regard
to the stockholders' agreement, 3) the SLC's treatment of the "monitoring
fee" as a deferred transaction fee, and 4) the testimony of Dumas Simeus
suggesting that Mr. Lewis fraudulently procured reimbursement of his
Paris living expenses. In addition to these four areas, Carlton submitted
post-hearing information concerning an existing Morgan Stanley valuation
of Mr. Lewis' TLC Beatrice shares as of his date of death which was not
provided to Mercer by the SLC. I will address Carlton's contentions with
regard to the relevance of this undisclosed valuation as well as the other
four primary areas of inquiry.
As will become clear below, all of these issues, with the exception
of Mr. Simeus' testimony, are related to the principal claim concerning
the payment of the compensation package. In arguing that the SLC's
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recovery of $4.95 million on this claim is grossly inadequate, Carlton has
attacked both the SLC's interpretation of the factual record, with regard
to the board manipulation allegations, and reliance on the Mercer report,
with regard to the excessive compensation allegations. Since Mr.
Simeus' testimony is only relevant to the settlement of the living
expenses claim, I will discuss it last.
[13] Although the merits of Carlton's claims are not to be adjudicated
on a motion to approve a proposed settlement, the second prong of the
Zapata test requires that this court exercise its own business judgment
with respect to the reasonableness of the settlement. In light of this, the
following analysis of the result of the SLC investigation addresses both
the conclusions reached by the SLC and my own judgments concerning
the proposed settlement.
A. Norman Newman
After reviewing the record, the SLC determined that TLC
Beatrice's board received an oral opinion from Mr. Newman on
October 21, 1992, concluding that the better view was that the
compensation package could be paid to Mr. Lewis without violating the
stockholders' agreement. Although this opinion was not entirely free
from doubt, the SLC found that the directors reasonably relied on this
opinion in voting to approve the compensation package.
These
conclusions were essential to the SLC's determination of the settlement
value of the compensation claim, because justifiable reliance on Mr.
Newman's legal opinion would be a critical fact in analyzing the
procedural fairness of the board's conduct at trial.49 Carlton has attacked
the SLC's conclusions regarding Mr. Newman's opinion on two grounds.
First, Carlton argues that it is unclear whether Mr. Newman gave any
opinion concerning the compensation package at the October 21 meeting
because it is not recorded in the minutes. Second, even if an oral opinion
was given, Carlton contends that opinion was equivocal at best, and that
Mr. Newman was either unable or unwilling to give a written opinion due
to his uncertainty. Carlton would argue at trial that the directors could
not have reasonably relied on such an opinion.
[14] There is sufficient support in the record for the SLC's position
(that is that the SLC could have concluded in good faith that which it did

"'In reviewing the compensation claim, the SLC assumed that a court would apply the
entire fairness standard, placing the burden on the board to establish that the approval ofthe
compensation package was a result of both "fair dealing and fair price." Cede & Co. v.
Technicolor, Inc., Del. Supr., 634 A.2d 345, 361 (1993).
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conclude) that Mr. Newman did render an opinion concerning the
permissibility of the compensation package at the October 21 meeting.
Although the minutes of the October 21 board meeting only reflect Mr.
Newman's advice on the McCall fees, not the compensation package, the
directors who attended the meeting have testified at their depositions that
Mr. Newman provided such advice. The absence of minutes on the
compensation package can be explained by the fact that no resolution was
reached as to the package at the October 21 meeting. In contrast, a
resolution was passed approving the McCall fee reimbursement,
necessitating a clear record of the legal opinion given concerning that
decision.
Mr. Newman's involvement during this time period with the
compensation issue is supported by documentary evidence as well. Prior
to the October 21 meeting, Mr. Newman had already begun drafting a
memorandum regarding the propriety of the payment. Shortly after the
meeting, Mr. Newman drafted the resolution which was later passed by
the board on December 24, approving the compensation package. It can
be inferred from Mr. Newman's ongoing involvement with the approval
process that he had concluded that the compensation package was
permissible. Mr. Newman's presence to answer questions during the
December 24 telephonic board meeting supports this interpretation.
As to Carlton's second argument concerning the qualitative nature
of Mr. Newman's opinion, again there is sufficient support for the SLC's
conclusion that the directors were entitled to rely on the oral opinion
rendered at the October 21 meeting. Carlton is correct that Mr.
Newman's opinion was not unqualified. Mr. Newman's unfinished draft
memorandum suggests that he carefully reviewed the stockholders'
agreement and concluded that while in his best judgment it did not
preclude the payment, there were arguments that could be made to refute
his opinion. Based on this conclusion, Mr. Newman apparently gave his
qualified legal opinion to the board on October 21.
Although Mr. Newman drafted the resolution approving the
payment of the compensation package, he did not prepare a written
opinion. The record suggests that the company would have encouraged
Mr. Newman to do so, because its outside accountants had requested a
written opinion concerning the propriety of the compensation package.
In fact, three months after the December 24 vote, the company procured
a written legal opinion from Mr. Hanks of Ballard Spahr.
Carlton contends that the SLC should have inferred from this that
a written opinion was not provided because Mr. Newman was unwilling
or unable to do so. The SLC did not find the absence of a written
opinion to be of much significance, focusing instead on the oral opinion
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upon which the directors relied on in approving the compensation
package.
In my opinion, neither the qualified nature of Mr. Newman's
[15-16]
opinion nor the absence of a written opinion strongly supports the claim
that the directors could not justifiably rely on Mr. Newman's expert legal
advice. There is no rule of law that directors are only entitled to rely on
unqualified legal opinions. Such a rule would have undesirable
consequences since there are many instances in which a board has to
make a difficult decision where complex legal issues make an unqualified
legal opinion unattainable. Further, although a written legal opinion is
preferable from the standpoint of a court engaged in a post facto review
of a board's decision, whether an opinion is oral or in writing is of no
consequence to the board at the time of its decision. An oral opinion is
not inherently flawed. While it is true that in these circumstances certain
negative inferences can be drawn from the lack of a written opinion, I
will not second guess the SLC's supportable conclusion that Mr.
Newman's oral opinion was rendered in good faith and could be
reasonably relied upon by the board.
B. Opinion Shopping
Even if the board were entitled to rely on Mr. Newman's opinion,
Carlton contends that the approval process was fundamentally flawed
because the directors were not informed about several alleged prior
unsuccessful attempts by TLC Beatrice officers and Mr. Lewis to procure
legal opinions supporting the payment of the compensation package.
According to Carlton, the SLC ignored material evidence of opinion
shopping and its non-disclosure to the board. The SLC reported that no
legal opinions had been sought concerning the propriety of the payment
of the compensation package prior to Mr. Newman's involvement, with
the possible exception of a Battle Fowler lawyer, Carl de Brito, who had
been retained to evaluate the rights of the company and Carlton under the
stockholders' agreement.
Carlton's brief in opposition to the settlement goes into great detail
discussing the involvement of attorneys in issues related to the
stockholders' agreement during the years preceding the approval of the
compensation package. The court has reviewed the record concerning the
engagements of each of these attorneys and the work which they
performed for the company. To summarize, I find that the company
obtained the assistance of several outside attorneys during this period
primarily in an attempt to find alternative strategies (rescission,
amendment, waiver, etc.) to avoid the potential effects of the
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stockholders' agreement.50 In doing so, it is evident that several outside
attorneys analyzed the potential legal effect of the stockholders'
agreement. Although the attorneys did not specifically opine on the legal
effect of the stockholders' agreement on the payment of the compensation
package, the record could be read to support a conclusion that a general
consensus among them that the compensation package was probably
permissible.
It does appear that the company would have procured an
unqualified opinion prior to October 21, 1992, if one was available. The
absence of such an opinion arguably hindered the company from taking
several actions, such as the accrual of a liability in connection with the
1990 approval of Mr. Lewis' compensation package", and may have
interfered with the company's attempts to complete an IPO. 52 Since no
unqualified opinion was apparently available, however, the company
focused on the strategy of avoiding the potential effect of the
stockholders' agreement.
Despite Carlton's contentions to the contrary, the record tends to
show that the SLC and its counsel were aware of and investigated the
prior involvement of several outside attorneys with issues concerning the
stockholders' agreement. The SLC did not conclude, however, that the
company had attempted previously to procure formal legal opinions
concerning the propriety of the payment of the compensation package,
with the possible exception of Mr. de Brito. In addition to his
involvement with the liability accrual issue, Mr. de Brito provided the
company with a memorandum focusing on whether the stockholders'
agreement could be rescinded. The memorandum did address rights
under the stockholders' agreement, but did not provide any clear
conclusions as to whether the agreement would be violated by the
compensation package. The Battle Fowler memorandum stated that
"[w]hile it could be argued that [the monitoring fee] provision implies
that other fees are payable, the restriction on affiliate transactions in

$Olt appears that neither Mr. Lewis nor his counsel believed the stockholders' agreement
legally barred the payment of his compensation package, but believed that Carlton would use
the stockholders' agreement to leverage concessions from the company and attempt to prevent
any payments in excess of the $1 million "monitoring fee."
"fMr.de Brito was asked to provide Deloitte & Touche with an unqualified opinion
that the accrual of a liability recognizing an obligation to pay the compensation package in the
future would not itself constitute a breach of the stockholders' agreement. At that time, Mr.
de Brito apparently believed that this would not constitute a breach, but could not provide an
entirely free from doubt opinion to satisfy Deloitte & Touche.
52
Morgan Stanley, the underwriter involved in the unsuccessful 1991 IPO, requested,
but did not receive, an unqualified opinion concerning the stockholders' agreement.
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Section 2(c) otherwise precludes payment of additional fees for services
rendered by TLC Corp. or its Affiliates."
Carlton contends that the non-disclosure of this "opinion" to the
board is evidence of board manipulation and fraudulent concealment of
material information, the relevance of which the SLC erroneously
dismissed. Expressing the SLC's views on this matter, Judge Webster
remarked at his deposition that if Battle Fowler believed that the
stockholders' agreement barred the payment of Mr. Lewis' compensation
package the memorandum "could have been a lot clearer." The SLC
accepted the company's explanation that no opinion from Mr. de Brito
was disclosed to the board because Mr. Wright did not believe one had
been given.
[17] The SLC apparently concluded that no claim for board
manipulation could be supported on the record related to Carlton's
allegations of opinion shopping. The Zapataprocedure does not require
me to adjudicate the correctness of this determination. The SLC's
determination was, in my opinion, one reasonable interpretation of the
record.
[18] Further, it should be noted that even if prior advice had been
sought from Battle Fowler or others, the non-disclosure of such advice to
the board. There would still be a significant issue concerning the
materiality of that fact to overall procedural fairness. Three arguments
support this conclusion. First, although several attorneys had analyzed
the issue at least peripherally, none had provided the company with
formal opinions which would have assisted the board in its deliberations
without potentially causing further confusion. Second, since any advice
the company did receive on this issue tended to support the payment of
the compensation package, such advice would arguably not have altered
the total mix of information available to the board at the time of the
December 24 approval of the compensation package. Finally, concluding
that the SLC was not unreasonable in its determination that the board
could reasonably rely on Mr. Newman's opinion, the relevance of
Carlton's opinion shopping board manipulation claim is diminished. In
my opinion, the SLC and its counsel investigated this issue in good faith
and reached a reasonable conclusion upon which to base their analysis of
the settlement value of the compensation package claim. Whether they
were correct is not in issue at this stage.
C. Monitoring Fee
Whereas the prior two inquiries focused on procedural fairness, the
following two areas of review involve whether the compensation package
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was entirely fair as a matter of "price" or amount. The report prepared
by Mercer, the SLC's compensation expert, concerning the reasonableness
of Mr. Lewis' compensation package, set the factual foundation for the
SLC's fair price analysis. Carlton has attacked the validity of the Mercer
report on several grounds in an attempt to show that the SLC should not
have relied upon it and that the settlement value for the compensation
claim is grossly inadequate.
According to Carlton, the SLC itself caused the Mercer report to
be fundamentally flawed because it instructed Mercer to exclude the
"monitoring fee" payments indirectly received by Mr. Lewis in
determining whether the compensation package was fair.53 After
reviewing the record with the assistance of counsel, the SLC determined
that the "monitoring fee" was intended as part of a sponsor fee for the
1987 acquisition which would have been paid to Mr. Lewis even if he
had performed no services for the company in the years following the
acquisition. On that basis, the "monitoring fee" payments were excluded
by Mercer. This I think is a dubious conclusion, but not without some
support in the record.
According to Carlton, the Series C preferred stock issued to Mr.
Lewis at the time of the acquisition was intended as his entire sponsor
fee. Based on this interpretation, Carlton argues that approximately $5
million in "monitoring fee" payments should have been included by
Mercer in its analysis of the reasonableness of Mr. Lewis' compensation
for the period between 1987-1992. If this is correct, Carlton says that the
SLC's reliance on the Mercer report is unjustifiable.
Nevertheless, after completing an independent review of the presettlement record and post-hearing submissions, I have concluded that the
SLC made a good faith, independent, and well-advised judgment
concerning the "monitoring fee," but that the judgment was in my
opinion, more likely to be wrong than right. While it is slightly unclear
what was intended by the term "monitoring fee," in my opinion it is more
probable than not that, it was understood by Mr. Lewis, Drexel, and
others involved, that Mr. Lewis would receive the "monitoring fee" in
compensation for services he would perform for the company after the
acquisition.54
-3 In addition, Mercer was instructed to ignore the TLC Beatrice stock received by Mr.
Lewis at the time of the acquisition and Mr. Lewis' expense reimbursements. The McCall fees,
however, were included. Therefore, Mercer analyzed the fairness of a $22.1 million
compensation package. The settlement recovers both the $2.5 million of McCall fees and $4.95
million of the compensation for CEO services.
'Since I am currently being asked only to approve a proposed settlement, I do not
intend this statement based on a partial record to constitute a judicial finding. I believe it may
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As discussed briefly above, the record suggests that the following
occurred. Originally, Mr. Lewis demanded a $15 million sponsor fee.
Drexel opposed giving him any sponsor fee whatsoever at first, but
eventually decided to agree to a grant of $7.6 million of preferred stock
as a sponsor fee. The preferred stock sponsor fee was disclosed in the
relevant documents as "acquisition compensation" for Mr. Lewis' role in
initiating and consummating the acquisition, locating financing, and
divesting TLC Beatrice subsidiaries. Such documents disclosed the
"monitoring fee" as well, defining it as an annual management fee.
Although no specific services to be performed by Mr. Lewis were
outlined in the definition, both common sense and deposition testimony
of several people involved in the acquisition indicate that they expected
Lewis to supervise the company after the acquisition and that the
"monitoring fee" was intended to compensate him for such services.
Knowing that Mr. Lewis was going to be the controlling shareholder of
TLC Beatrice, Drexel sensibly assumed that Mr. Lewis would have all the
incentives necessary to do whatever was necessary to promote the
company's success. Whether this meant limited oversight or performing
the full responsibilities of a CEO, as occurred, is heavily disputed, but
irrelevant to my conclusion that the "monitoring fee" was most likely
intended as compensation for some type of future services.
[19] Based on the record, I cannot say that the SLC's contrary
determination was reached in bad faith or is baseless, however. The
deposition testimony on this issue is neither entirely free of potential bias
nor consistent. Whereas people associated with Drexel testified that Mr.
Lewis was expected to perform services for the company in exchange for
the "monitoring fee," people associated with Mr. Lewis testified that it
was actually part of a $15 million sponsor fee. The SLC and its counsel
analyzed the record and concluded that Mr. Lewis would have been paid
the fee regardless of any services he performed, making it inappropriate
to include the fee as part of his CEO compensation. Since I believe that
the SLC reached this determination in good faith after reviewing an
ambiguous record with advice from experienced counsel, I find no
grounds to hold that a fundamental error so tainted the Mercer report as
to make the SLC's reliance on it unjustified.
In addition to the exclusion of the "monitoring fee" payments,
Carlton contends that the method of analysis used in the Mercer report is
materially flawed. Having reviewed Carlton's arguments, however, I am
not convinced that the Mercer report was so flawed as to deprive the SLC
illuminate my judgment on the motion to clarify my understanding of the SLC's determination
concerning this issue, however.
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of a right to justifiably rely on an expert report, or to require this court
to second guess the opinion of an expert. Further, it should be noted that
it is subject to real question whether a Delaware court, applying the entire
fairness standard, would have found Mr. Lewis' compensation to be
excessive even if the $5 million in "monitoring fee" payments were
included. Even if the SLC came to the wrong conclusion with regard to
the "monitoring fee," it is not evident that the company has not recovered
the full settlement amount on this claim.
The SLC demanded
approximately $7.5 million in settlement of the compensation claim,
including the McCall fees, despite Mercer's expert advice that the $22.1
million compensation package was not excessive. Given that the claim
of board manipulation is very weak, the settlement value for this claim
appears both fair and reasonable.
D. Morgan Stanley Valuation
Finally, Carlton contends that the Mercer report's fair price analysis
and the SLC's overall process were flawed because a Morgan Stanley
valuation, which was produced by the Estate, was never given to Mercer,
although other valuations were provided to Mercer which concluded that
as of his date of death Mr. Lewis' TLC Beatrice shares had a
significantly higher value. In essence, the value of TLC Beatrice as of
Mr. Lewis' date of death has significance because Mercer based its
analysis of his compensation package on an estimate of shareholder value
created during his tenure as CEO. According to Carlton, based upon the
Morgan Stanley valuation, only $184.6 million in shareholder value was
created. In contrast, Mercer calculated that $525.8 million of shareholder
value had been created. Apparently, at least a portion of the difference
can be accounted for by discounts applied in the Morgan Stanley
valuation because it was prepared for estate tax purposes.
[20] The record on this issue is very thin. I do not believe that I can
or should rule upon the correctness of the Morgan Stanley valuation or
whether its non-disclosure resulted in a quantitatively flawed report from
Mercer. A settlement is not the procedure to determine contested facts.
A relevant inquiry concerning the Morgan Stanley valuation is why it was
not disclosed by the SLC to Mercer. According to the SLC, they were
not aware of the Morgan Stanley valuation prior to reaching the
November 12 settlement. Since becoming aware of the document, the
SLC chose not to ask Mercer to redo its study. It appears that the SLC
made the judgment that the Morgan Stanley valuation would have no
material impact on the settlement, at least in part because it was prepared
for estate tax purposes, which could explain its significantly lower value.
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[21] There is no evidence that the SLC or its counsel failed to disclose
the Morgan Stanley valuation in an attempt to skew the findings of
Mercer. While in an ideal world the SLC would have been aware of this
document prior to the settlement, it is understandable that a document of
potential relevance could have been overlooked or misplaced in an
investigation involving the magnitude of documents produced in this
action. The fact that Carlton never drew this valuation to the court's
attention or the attention of the SLC during their depositions, suggests
that it too was to some extent overwhelmed by the results of the
extensive discovery requests. This alone does not suggest that the SLC
failed to perform an adequate investigation or acted in bad faith.
[22) Thinking conscientiously about the second Zapata step, review of
the Morgan Stanley study does not cause me to conclude that the SLC
decision must be badly wrong. It is, I think, Carlton's burden on this
point to demonstrate the significance and weight of the document. In
light of the fact that the company is recovering $5 million of the $19.5
million paid to Mr. Lewis, and the applicable Delaware law governing
executive compensation, this determination of the SLC is, in my view,
not unreasonable.

To summarize, after carefully reviewing post-hearing submissions
concerning these four areas of dispute between Carlton and the SLC, as
well as other arguments and facts in the record related to the
compensation package issue, I have determined in my own business
judgment that the SLC's investigation and conclusions concerning the
proper settlement value for the compensation claim fall within a range
which reasonable minds might accept. Although the SLC's investigation
and conclusions are not free from criticism, the SLC's good faith efforts
achieved a settlement which I believe can reasonably be thought a fair,
and adequate, recovery for the company on the breach of fiduciary duty
and board manipulation claims. The breach of contract claim, arguably
Carlton's strongest claim challenging the compensation package, was not
analyzed by the SLC because it was not alleged in the Delaware action.
Having chosen to bring the breach of contract claim in a different forum,
Carlton will have to pursue litigation in such forum if it believes that it
is entitled under its contract to recover money paid to Mr. Lewis as part
of his compensation package (net of this settlement). As to the claims
presented in Delaware concerning the compensation package, I find that
they have been adequately settled.
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E. Dumas Simeus
In addition to the submissions related to the compensation package
issue, I asked to receive information concerning the living expenses
claim. Carlton contends that Mr. Lewis defrauded TLC Beatrice in
procuring reimbursements for excessive living expenses, many of which
were undocumented. According to Carlton, the SLC erred in analyzing
this issue because they did not give sufficient attention or weight to the
testimony of Dumas Simeus.
According to Mr. Simeus, Chief Operating Officer of TLC Beatrice
from June 1990 to June 1992, he instructed Mark Thome, Chief Financial
Officer, not to reimburse any of Mr. Lewis' living expenses for which
there were no receipts. As a result of this instruction, Mr. Simeus claims
that Mr. Lewis approached him privately and told him not to get involved
in such matters. Carlton contends that this testimony is strong evidence
of fraud which the SLC overlooked.
[23] As a preliminary matter, I note that the SLC did consider this
testimony and fairly presented their conclusions concerning its relevance
in their brief. The SLC did not find Mr. Simeus' testimony to be
material, however, for two key reasons. First, the SLC explains that
there is contradictory testimony in the record which the SLC and its
counsel became aware of while evaluating the living expenses claim
which makes it unclear whether Mr. Simeus' testimony would be
sufficient, or even reliable, evidence of fraud. Mr. Thome, both at his
deposition and in an interview with the SLC, stated that he did not recall
having a discussion with Mr. Simeus concerning the reimbursement of the
living expenses and believes Mr. Simeus is confused. Second, since the
SLC believes that $2 million is the full settlement value for the living
expenses claim, regardless of whether Mr. Lewis committed fraud, it
concluded that it is irrelevant whether Mr. Simeus' testimony is accurate.
According to the SLC, the $2 million recovery more than covers any
damages that could have been proximately caused by the alleged fraud.
In my opinion, this determination was well within the discretion of the
SLC and appears to be correct.
IV. CONCLUSION
Despite the length of this opinion, I have only discussed a small
fraction of the issues presented by this action. This is no indication,
however, of the depth and breadth of my evaluation of the claims, the
SLC process, Carlton's objections, and the proposed settlement. This
settlement process and result, although not perfect, is in my opinion an
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example of a fair and reasonable settlement achieved by an independent
SLC with the assistance of experienced counsel. While reasonable minds
might differ over any number of decisions (and I would) I conclude that
the result as a whole is reasonable and the product of independent,
informed action of directors acting in good faith. Therefore, I will
approve the proposed settlement.
On Motion for Clarification of April 21, 1997 Ruling
On April 21, 1997 the court ruled with respect to the form of order
that would be entered in the event that the settlement proposed by the
SLC were found to be fair and adequate. See CarltonInvestments v. 71C
Beatrice InternationalHoldings, Inc., 1997 Del.Ch. LEXIS 62. This
ruling was given in advance of the substantive ruling on the proposed
settlement itself because the ruling affected the form ofjudgment that had
been negotiated and was part of the settlement agreement. Having
determined that in no event would I approve the form of final order that
the settling parties sought, it was efficient to inform the settling parties
of that fact in order to provide them an opportunity to withdraw from the
settlement if any of them so chose. The problematic issue concerned the
proposal to "release" (albeit the operative language was in the form of
judgment not a separate release) all claims of TLC Beatrice, Inc.
Shareholders arising from the facts alleged in the complaint. The
April 21 opinion holds that it would be impermissible in this derivative
suit to purport to preclude the future litigation of individual claims of
shareholders. Two reasons were given. First the general principle that
only corporate claims were presented in a derivative litigation and the
corporation had no general power to agree to the release of related claims
owned by other persons, including its shareholders, and second, in this
case in which the representative shareholder whose claim was particularly
sought to be barred was a party, nevertheless it would be fundamentally
unfair to purport to release a personal claim when that parties control
over the litigation arising out of the facts giving rise to both the personal
and the corporate claim had been terminated against its will before
discovery had been completed.
The SLC now seeks limited clarification. It asks whether the court
would clarify whether it intended to rule that Carlton's New York claim
was a personal claim. I am happy to clarify that question. Throughout
my consideration of the question of a proper form of judgment, I have
assumed that any rights Carlton has under the stockholders agreement
were personal or individual rights, not corporate or derivative rights.
That question, however, was not so far as I have noticed the subject of

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 23

discussion or contest. Therefore while I have assumed that fact or
conclusion, I had no intention of ruling upon it in a way that would
require, under conventional issue preclusion principles, a court of a sister
state to defer to that assumption.
I have reread the April 21, 1997 opinion on the form of order. I
believe that, while like all works of the hand of man it could be
improved, it nevertheless more or less accurately conveys the
deliberations leading to the form of order attached to that ruling. I hope
this addendum is helpful to any Court of the State of New York that may
have occasion to consider the work of this Court.

N RE CC&F FOX HILL ASSOCIATES LIMITED PARTNERSHIP
No. 15,430
Courtof Chancery of the State of Delaware,New Castle
June 12, 1997
Petitioners, limited partners in a Delaware limited partnership, filed
a derivative action against a Massachusetts general partnership in which
it held an interest. A Massachusetts court dismissed the suit because the
Delaware partnership had not registered in that forum as a foreign limited
partnership. When petitioners sought a Massachusetts court order to
compel its general partner, a Massachusetts corporation, to register after
refusing petitioner's written demand, the motion was denied on grounds
that the corporation had filed a certificate of cancellation for the
Delaware limited partnership and, therefore, it ceased to exist as a legal
entity. To cure, petitioners initiated an ex parte action petitioning the
Delaware courts to nullify the certificate of cancellation and to obtain an
order for a rule to show cause why the certificate should not be nullified.
The Massachusetts corporation claimed it properly dissolved the Delaware
limited partnership and that the certificate of cancellation was, therefore,
properly filed.
The court of chancery, per Vice-Chancellor Chandler, concluded
that the certificate of cancellation was improperly filed because the
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general partner failed to show proper grounds for dissolution, pursuant to
the limited partnership agreement, and had not shown that the affairs of
the partnership were wound up in compliance with section 17-804 of the
Delaware Code. Accordingly, petitioner's request for an order to nullify
the certificate of cancellation was granted upon the submission of a
proper form of order.
1.

t=t 261, 291, 352, 376

Partnership

Where a partnership agreement conditions dissolution of a limited
partnership on the sale of all of its assets, or a portion which, in the
opinion of the general partner results in remaining assets insufficient to
continue the partnership business, the general partner must show proper
grounds for dissolution to avoid nullification of a certificate of
cancellation, such as demonstrating that any of the limited partnership's
assets have been sold.
2.

Partnership

Cm

121, 327(6), 376

Plaintiffs establish a prima facie case that a certificate of
cancellation was improperly filed where the limited partnership has not
been dissolved and the general partner fails to show why petitioner's
request to nullify the certificate of cancellation should not be granted.
3.

Partnership

t

351, 376

Even if a general partner shows that a limited partnership was
properly dissolved, it must also show that the affairs of the limited
partnership* were wound up in compliance with section 17-804. DFL.
CODE ANN. tit. 6, § 17-804 (1993).
4.

Partnership

0= 259.5, 332, 351, 376

Plaintiff's request for an accounting upon sale of a dissolved
limited partnership's asset provides notice of a claim which falls within
the category of contingent, conditional or unmatured claims and
obligations, known to the limited partnership under section 17-804. DEL.
CODE ANN. tit. 6, § 17-804 (1993).
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351, 376

Where a general partner receives notice of a claim from limited
partners of a limited partnership which has dissolved and falls within the
ambit of section 17-804, the general partner must explain how it made,
or attempted to make, reasonable provisions to cover the notice. DEL.
CODE ANN. tit. 6, § 17-804 (1993).
6.

Partnership

:

279, 376

Where a claim is unliquidated or contingent, what constitutes
adequate security is a question of judgment.
7.

Partnership

*=

279, 291, 351, 376

A plaintiff's request for an order to nullify a general partner's
certificate of cancellation will be granted where the general partner does
not provide any supporting evidence that it properly wound up the affairs
of a limited partnership in compliance with section 17-804. DEL. CODE
ANN. tit. 6, § 17-804 (1993).
Craig B. Smith, Esquire, of Smith, Katzenstein & Furlow, Wilmington,
Delaware; and David J. Fine, Esquire, of Dangel, Donlan and Fine,
Boston, Massachusetts, of counsel, for petitioner.
Stephen E. Jenkins, Esquire, of Ashby & Geddes, Wilmington, Delaware;
and S. Tara Miller, Esquire, of Hale and Dorr LLP, Boston,
Massachusetts, of counsel, for CC&F Commercial, Inc.
CHANDLER,

Vice-Chancellor

Limited partners obtained rule to show cause why this Court should
not nullify partnership's certificate of cancellation. Concluding that
defendant general partner has failed to demonstrate that, before the
certificate of cancellation was filed, the partnership was properly
dissolved and its affairs wound up in accordance with 6 Del. C. § 17-804,
I grant plaintiffs' request to nullify the partnership's certificate of
cancellation.
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I. BACKGROUND
CC&F Fox Hill Associates ("CC&F") was organized as a Delaware
Its general partner, CC&F
limited partnership in April, 1987.
Commercial, Inc. ("CC&F Commercial"), a Massachusetts corporation,
owned 6.25%. CC&F's limited partners included plaintiffs Burton Power
("Power"), Geoffrey Smyth ("Smyth") and Christopher Yule ("Yule").
Power owned 10.94 % of CC&F and Smyth and Yule each owned
25.78%. CC&F's primary asset was its 16% ownership of CC&F Fox
Hill Village Investment Co. ("CC&F Fox Hill"), a Massachusetts General
Partnership CC&F Fox Hill owned one-third of the Fox Hill Village
retirement community real estate developmentjoint venture in Westwood,
Massachusetts. Brim of Massachusetts ("Brim") and MGH Health
Services Corporation ("MGH") each owned an additional one-third
interest. The chart below illustrates the relationships between the parties.
Fox Hill Village Real Estate Development Project

E,

O

CC&F Fox Hill

Brim

CC&F Limited Partner

CC

Cmmercial]

Part of Fox Hill Village's development funding was obtained
through periodic capital calls made upon each of the three joint venture
partners.2 Cabot, Cabot & Forbes Developers ("CC&F Developers")
provided CC&F Fox Hill's capital contributions as the latter had no
income of its own?

'The remaining 84% of CC&FFox Hill was owned by CC&FEast Limited Partnership

("CC&F East").
2White Aff.

5.

'By the end of May, 1990, CC&F Developers had advanced $552,000 for capital calls

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 23

Apparently because of severe financial pressures, CC&F Fox Hill
elected not to fund its $400,000 share of the June, 1990 capital call.'
This decision was made at a meeting attended by Lee Mitchell, President
of the Field Corporation, legal and financial advisors, and trustees of the
Field family trusts.' On August 20, 1990, plaintiffs' counsel sent a letter,
apparently addressed to CC&F Developers, informing it that the plaintiffs
knew about the decision not to fund the capital call, suggesting that, by
failing to report the decision to the plaintiffs, CC&F Developers had
breached its fiduciary duties, and demanding that CC&F Developers
provide a "detailed explanation of the current conditions and arrange for
satisfaction of [CC&F Developers'] obligations to" the plaintiffs." The
August 29 response, from CC&F Developers' outside counsel, stated that
CC&F Fox Hill's managing general partner, CC&F East, "intends to
discharge its obligations to [CC&F] and [CC&F Fox Hill]" and assured
plaintiffs that counsel would "review the partnership agreements for Fox
Hill Village Partnership, [CC&F Fox Hill], and [CC&F] to determine
whether the reporting and disclosure called for in [plaintiffs' August 20
letter] is either required or permissible."7 Counsel also stated that they
would "undertake to get back" to plaintiffs with the results of their review
by the end of the week. Two days later, without informing plaintiffs,
CC&F Fox Hills' interest in the Fox Hill Village was sold to Brim and
MGH for $450,000 plus additional considerations!
Plaintiffs learned of the sale a short time later and contacted CC&F
Developers' counsel through a letter dated October 12, 1990. Plaintiffs
expressed their concern with what they perceived as an inadequate
amount of communication from CC&F.

and $91,000 for expenses. CC&F Developers had also allocated $1.37 million in overhead
expenses to CC&F Fox Hill. Id. 6.
4
1d. 14.
'See Mitchell Dep. at 50-52 (Miller Aff. Ex. B). The precise nature of tie
relationships between these individuals and CC&F is not clear.
6
Letter dated Aug. 20, 1990, from Frank M. Capezzera of Roche, Carens &
DeGiacomo to Charles Carlson, General Counsel, Cabot, Cabot & Forbes (Smyth Aff. Ex. 3).
7
Letter dated Aug. 29, 1990, from Thomas D. Gill, Jr., of Day Berry & Howard, to
James Rooney, Esq., of Roche, Carens & DiGiacomo. (Smyth Aft. Ex. 4).
8
Brim and MGH also assumed CC&F Fox Hill's $1.4 million letter of credit that was
posted to the Bank of New England and released CC&F Fox Hill from its obligation under a
$74.1 million construction loan. See Carlson Aft. 14. The cash portion of the consideration
apparently exceeded the price at which MGH and Brim were allowed to purchase CC&F's
interest under the partnership agreement. Carlson Aft. 19.
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We have learned from letters sent to the residents of Fox
Hill Village and from sources other than CC&F that the
Company has sold its interest, including ours, in the project.
The letter sent on [CC&F Developers'] behalf from Day
Berry & Howard dated August 29, 1990 gave us no
indication that a material event of this nature was planned.
In the normal course of events we would have expected to
be informed in advance of this transaction but no
information has been forthcoming. The purpose of this
letter, therefore, is to request that you provide an accounting
of the transaction, amounts to be distributed to us on
account of our ownership interest, and the likely date and
We also request an
schedule for such distribution.
explanation of why CC&F [Developers] chose to sell this
successful project at this juncture, and why none of the
undersigned were advised of the transaction prior to its
closing, or for that matter why we have received no
information to date.
It is not our intent at this point to enter an adversarial
relationship with CC&F [Developers]. However, as the
Company has chosen not to consult with us on this matter,
caution demands that we reserve our position until more
information is forthcoming, and ask that it be delivered
within ten business days.'
Power, Smyth and Yule testified that they did not receive a response to
this letter nor did they receive "any written or oral notice from CC&F
Commercial, Inc. that CC&F Associates had been, was being or would
of CC&F Associates had been, were being
be dissolved, or that the affairs
0
or would be wound up."'
On July 2, 1991, CC&F Commercial filed a certificate of
cancellation of CC&F's limited partnership." The certificate was "dated

9
Letter dated OcL 12, 1990, from John R. Leggat, J. Burton Power, Geoffrey Smyth,
and Christopher Yule to Charles Carlson, General Counsel, Cabot, Cabot & Forbes. (Smyth
Aff. Ex. 5).
"°Smyth Aff.
11, 12; Yule Aft. 6; Power Aff. 6.
"See Petition to Nullify Certificate ofCancellation of Certificate ofLimited Partnership
Ex. 2 (Certificate of Cancellation of Certificate of Limited Partnership of CC&F Fox Hill
Associates Limited Partnership).
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as of December 31, 1990. '' 2 On August 16, 1991, plaintiffs made written
demand on CC&F Commercial to bring a derivative action. CC&F
Commercial's September 13, 1991, response to that demand declares that
CC&F "is a Delaware Limited Partnership" and that, accordingly, CC&F
Commercial will treat plaintiffs' demand (made under Massachusetts law)
as demand made under Delaware law. It further states that CC&F
Commercial will provide a formal response to the demand request once
it retains counsel to determine if a derivative action on behalf of CC&F
Commercial is warranted. The response refers to CC&F as an existing
partnership and makes no mention of the fact that the partnership's
certificate of cancellation had been filed two months earlier.
In November, plaintiffs filed a derivative action on behalf of
In
CC&F in Suffolk Superior Court in Boston, Massachusetts.
December, CC&F Developers sent notice to "Employees Holding
Partnership Interests in CC&F [Developer] Owned Properties" which
outlined the current status of assets in current and former CC&F
Developer related properties. The CC&F Fox Hill interest was described
as "transferred to [CC&F Developers'] joint venture partner."' 3 The
comments further state that "[t]he property required additional capital
investment which CC&F [Developers] could not make" and that "[tlhe
described project disposition was required to avoid or settle litigation with
[CC&F Developers'] joint venture partner."' 4
Two years later, Suffolk Superior Court dismissed plaintiffs'
derivative action because CC&F had not registered in Massachusetts as
a foreign limited partnership and, thus, plaintiffs could not maintain a
derivative action on its behalf. 5 Plaintiffs filed a motion to reconsider
and made demand on CC&F Commercial to register in Massachusetts.
When that demand was rejected, plaintiffs petitioned the Massachusetts
Superior Court to order CC&F Commercial to register CC&F in
Massachusetts. After plaintiffs' motion to reconsider was denied in
March 1994, plaintiffs sought relief from the Appeals Court of
Massachusetts. Two years later, in July 1996, the Appeals Court affirmed
the dismissal stating that "the legal existence of CC&F Associates was
terminated upon the filing of its certificate of cancellation in July, 1991"
and explaining that plaintiffs' request to have the Superior Court order

"d.
"Memorandum dated Dec. 2, 1991, from CC&F Developers to Current and Former
Employees Holding Partnership Interests in CC&F Owned Properties, Notes to Schedule A
(Miller Aff.
Ex. A).
4
1 Id.

"Smyth v. Field, Mass. Super., C.A. No. 91-7803-F, Barrett, J. (Nov. 17, 1993).
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CC&F Commercial to cure its failure to register CC&F was denied
"because CC&F Associates has ceased to exist as a legal entity and any
action to revive it-an absolute prerequisite to registering in
Massachusetts-should be brought in Delaware."' 6 The Court also noted
that plaintiffs were not limited to seeking relief in Massachusetts.
We agree that a failure to register [in Massachusetts]
presents a bar that may be cured. But here, the plaintiffs,
despite having had knowledge of the nonregistration bar for
several years, have taken no action in the Delaware courts
to revive the existence of CC&F Associates, a prerequisite
to registering 1 7it as a foreign limited partnership in
Massachusetts.
Plaintiffs' application for further review before the Massachusetts
Supreme Court was denied on October 30, 1996.8 Plaintiffs initiated this
action with an ex parte petition to nullify CC&F's certificate of
cancellation and to obtain an order for a rule to show cause why CC&F's
certificate of cancellation should not be nullified. I issued plaintiffs'
requested rule on January 13, 1997, required plaintiffs to provide a copy
of their motion and my rule to CC&F's general partner ("CC&F
Commercial") and to all other CC&F limited partners, and set a hearing
for February 26. The parties set a briefing schedule with plaintiffs filing
the opening brief and I agreed to postpone the hearing until April 9. This
is my opinion after that hearing.
II. ANALYSIS
[1-2] According to the terms of its partnership agreement, CC&F would
dissolve "upon the sale ... of all of the Partnership's right, title and
interest in and to its real estate assets or such portion thereof that the
business of the Partnership cannot, in the judgment of the General
Partner, be reasonably and economically continued."' 9
CC&F
Commercial relies on this section to support its claim that CC&F
dissolved upon the sale of CC&F Fox Hill's interest in the Fox Hill

'16Smyth v. Field, Mass. App. Ct., 666 N.E.2d 1008, 1011 (1996).
7
1d

18672 N.E.2d 539 (1996).
"9Section 6.01(a)(v) of the Limited Partnership Agreement of CC&F Fox Associates
Limited Partnership (Smyth Aft. Ex. 1).
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Village joint venture.2" The parties agree that CC&F Fox Hill's interest
in the Fox Hill Village joint venture was sold to Brim and MGH. It is
also undisputed that CC&F owned 16% of the CC&F Fox Hill
Partnership. CC&F Commercial, however, has not shown that the Fox
Hill joint venture was CC&F Fox Hill's only asset. 2' Accordingly,
CC&F Commercial has failed to show proper grounds for CC&F's
dissolution. Section 6.01(a)(v) of CC&F's partnership agreement, on
which CC&F Commercial relies, applies only if all of CC&F's real estate
interests are sold or if, in the opinion of the general partner, the amount
of assets remaining are insufficient to continue the partnership business.
CC&F Commercial has not demonstrated that any of CC&F's real estate
interests have been sold: it has only shown that a real estate interest
owned by a partnership in which CC&F had an interest has been sold.
Accordingly, I find that plaintiffs have established aprimafaciecase that
CC&F's certificate of cancellation was improperly filed because CC&F
had not been dissolved and that CC&F Commercial has failed to show
why I should not grant petitioners' request to nullify the certificate of
cancellation.
[3]
Moreover, I find that even if CC&F Commercial had shown that
CC&F was properly dissolved, it has failed to show that the affairs of
CC&F were wound up in compliance with 6 Del. C. § 17-804.
A limited partnership which has dissolved shall pay or make
reasonable provision to pay all claims and obligations,
including all contingent, conditional or unmatured claims
and obligations, known to the limited partnership and all
claims and obligations which are known to the limited
partnership but for which the identity of the claimant is
unknown. If there are sufficient assets, such claims and
obligations shall be paid in full and any such provision for
payment made shall be made in full. If there are insufficient
assets, such claims and obligations shall be paid or provided
for according to their priority and, among claims and

2

"CC&F Commercial, Inc.'s Brief in Opposition to Petitioners' Opening Brief in
Support of Petition to Nullify the Certificate of Cancellation of CC&F Fox Hill Associates
Limited Partnership at 9 (hereinafter CC&F Commercial's Br.).
2CC&F Commercial's Brief asserts that "[CC&F Fox Hill's] only asset (other than
accounts receivable for capital contributions and a small amount of cash) was its interest in Fox
Hill Village." Id. However, CC&F's support for this statement, paragraph seven of the
affidavit of John White is devoid of any information concerning the extent of CC&F Fox Hill's
assets (as is the rest of White's affidavit).
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obligations of equal priority, ratably to the extent of assets
available therefor.'
Upon learning that CC&F had failed to fund the June, 1990 capital
call, plaintiffs suggested that CC&F Developers had breached its fiduciary
duties owed to plaintiffs and demanded a detailed explanation of CC&F's
current status. When plaintiffs learned that CC&F Fox Hill had sold its
interest in the Fox Hill Project, they requested an accounting and repeated
their request for an explanation. CC&F Commercial has not shown how
it responded to this later request.
[4-5] I conclude that plaintiffs' request for an accounting provided notice
of a claim which falls within the category of "contingent, conditional or
unmatured claims and obligations, known to the limited partnership"
under 6 Del. C. § 17-804 and that defendants have failed to explain how
they made, or attempted to make, reasonable provisions to cover
plaintiffs' notice. Furthermore, I find no evidence that CC&F collected
the partners' outstanding capital contributions as it was required to do
under the terms of the partnership agreement. 4
[6-7] CC&F Commercial claims that the proceeds from the sale of
CC&F Fox Hill's interests were dwarfed by amounts owing to CC&F
Developers in connection with the Fox Hill project, and thus that CC&F
Fox Hill did not have funds to distribute to the general partners of CC&F
Fox Hill, including the general partner CC&F. It also claims that
CC&F's assets other than its interest in CC&F Fox Hill were minimal.
While further examination may reveal that CC&F would not have assets
to cover plaintiffs' claims (if, in fact, plaintiffs' prevailed on such
claims), this Court has held that "where a claim is unliquidated or
contingent, what constitutes adequate security is a question of
judgment."' Moreover, it is unclear what "assets" CC&F would require
to respond to plaintiffs' request for an accounting. Thus, without any
supporting evidence that CC&F Commercial properly wound up the

"6 DeL C. § 17-804 (emphasis added).
'Although plaintiffs' request for an accounting was directed to CC&F Developers'
General Counsel Charles Carlson and, thus, not directly to CC&F Commercial, previous
communication with Carlson (see, e.g., letter to Carlson dated Aug. 20, 1990) had resulted in
responses directly concerning CC&F's partnership agreement and the fiduciary duties owed to
CC&F's limited partners. I find, therefore, that plaintiffs were entitled to believe that CC&F
Commercial was aware of their request and that CC&F Commercial should be charged with
such knowledge.
"'See Carlson Aff. 9 (Smyth and Yule's contributions were outstanding), Partnership
Agreement § 6.03(a).
"Boesky v. CXPartners,Del. Ch., C.A. No. 9739, at 4044, Allen, C. (Apr. 28, 1988).
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affairs of CC&F, or even acknowledged plaintiffs' request, I cannot
conclude that CC&F Commercial complied with 6 Del. C. § 17-804.
Plaintiffs' request for an order to nullify CC&F's certificate of
cancellation will be granted upon the submission of a proper form of
order.

CINCINNATI SMSA LIMITED PARTNERSHIP
v. CINCINNATI BELL CELLULAR SYSTEMS CO.
No. 15,388
Court of Chancery of the State of Delaware,New Castle
August 13, 1997
Plaintiff limited partnership sought an injunction against defendant
limited partner, alleging that defendant withdrew from the partnership by
obtaining a personal communications service license and by entering into
an agreement to resell that license provided to defendant by a third party.
Defendant moved to dismiss under Chancery Court Rule 12(b)(6),
claiming that plaintiff had failed to state a claim upon which relief could
be granted.
The court of chancery, per Chancellor Chandler, concluded that (1)
the partnership agreement was clear and unambiguous, defendant's
interpretation was the only reasonable one, and, therefore, the court could
not consider extrinsic evidence in interpreting the agreement; and (2) the
agreement did not proscribe provision of personal communications
service, thus permitting defendant to provide that service outside the
partnership or resell it while remaining a member of the partnership.
Accordingly, defendant's motion to dismiss was granted.
1.

Contracts
Evidence

--= 152, 169
t
448

Where the use of new technology sought to be employed by a
limited partner is not precluded by the unambiguous, precise and narrow
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terms of the partnership agreement, the court will not consider the
partnership's extrinsic evidence to assist in the interpretation of the
disputed noncompete clause.
2.

Pretrial Procedure

(m=

687

Rule 12(b)(6), which directs plaintiffs to state a claim upon which
relief can be granted, requires the court to accept all well-pled allegations
as true and construe all inferences in favor of plaintiffs. DEL. CT. CH.
R. 12(b)(6).
3.

Pretrial Procedure

Cm

689

In a motion to dismiss, conclusory allegations unsupported by
specific factual references will not be accepted as true.
4.

Pretrial Procedure

(t=

624

The court will not grant a motion to dismiss unless it is reasonably
certain that plaintiff is not entitled to relief under any set of facts which
could be inferred.
5.

Pretrial Procedure

C= 681, 689

There are two exceptions to the general rule that a court vill not
consider matters outside the pleadings on a motion to dismiss: (1) under
Rule 12(b), a court may consider such matters presented by the parties if
the non-movant has had sufficient opportunity for discovery; however, in
this situation a Rule 12(b)(6) motion to dismiss is converted into a Rule
56 motion for summary judgment, and (2) federal courts have justified
consideration of documents integral to a plaintiff's claim and incorporated
in the complaint when necessary to establish the existence, but not the
truth, of statements contained therein. DEL. CT. CH. R. 12(b)(6), 56.
6.

Contracts
Cm= 143(2)
Pretrial Procedure
0:= 643

Analysis of partnership's breach of contract claims begins with a
determination of whether or not the contract is ambiguous, and this
determination may be just as easily made on a motion to dismiss as on
a motion for summary judgment, after the parties have had opportunity
for discovery.
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681

Where defendant attaches partnership agreement to its opening
brief, partnership's failure to attach the partnership agreement to its
complaint should not preclude consideration of the agreement on
defendant's motion to dismiss.
8.

Contracts

C=- 143(2), 159

The definition of cellular service in partnership agreement is not
ambiguous on its face where it clearly provides that cellular service is
regulated by the FCC rules as promulgated by the Cellular Radio
Decisions.
9.

Contracts

-

143(2), 152, 175(2)

When the words of an agreement are not subject to different
interpretations and when the words do not otherwise create ambiguity
when viewed in the light of other contractual provisions, the court will
not consider extrinsic evidence to interpret the meaning of the agreement.
10.

Contracts

C=

147(1), 147(2)

If a writing is plain and clear on its face, i.e., its language conveys
an unmistakable meaning, the writing itself is the sole source for gaining
an understanding of intent.
11.

Contracts

C==

143(2), 147(2), 169

If words of the agreement can only be known through an
appreciation of the context and circumstances in which they were used,
a court is not free to disregard extrinsic evidence of what the parties
intended, because the language used by the parties is subject to different
meanings and is thus, ambiguous, or more precisely, not reflective of the
parties' shared intent.
12.

Contracts

m=

143(2)

The language of an agreement, like that of a statute, is not rendered
ambiguous simply because the parties in litigation differ concerning its
meaning.
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Contracts

t

143(2), 162, 169, 175(2)

Where partnership does not allege, and court does not find, that the
definition of cellular service, when viewed in light of other terms in the
agreement, reveals internal inconsistencies or ambiguity, there is no
justification to consider the partnership's extrinsic evidence to interpret
the clear definition of cellular service.
14.

Contracts

O

147(2)

Absent ambiguity, the parties' intent must be determined by
reference to the express terms of the agreement.
15.

Contracts

C

143(2), 147(2), 154, 169

Concluding that the clear words of the definition are not subject to
different meanings and that defendant's interpretation is internally
consistent with the rest of the agreement, the court finds no justification
for considering plaintiff's extrinsic evidence.
16.

Contracts

t=

168

A promise will not be read into a contract unless it arises by
necessary implication from the provisions thereof.
17.

Contracts

C

147(1), 168

Terms are to be implied in a contract not because they are
reasonable but because they are necessarily involved in the contractual
relationship so that the parties must have intended them and have only
failed to express them because they are too obvious to need expression.
18.

Contracts

:2

152

Contractual terms inadvertently omitted from the contract may be
supplied by the court.
19.

Contracts

C

162, 168

When the express terms of the contract do not suggest the omission
of an obligation and the implied obligation sought to be enforced
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conflicts with the express terms, the court will not supply a term
allegedly omitted.
20.

Contracts

=

168

A contractual obligation not expressly specified in a contract will
not be inferred unless the court, by reference to the express terms of the
contract, can conclude that the parties to the contract, at the time of its
drafting, would have agreed to be bound by the implied obligation.
21.

Contracts

C

153, 168

In determining whether parties to a contract would have agreed to
be bound by an implied obligation, various tests that can be applied are
whether (1) it is clear the parties would have included the term, (2) the
parties certainly would have included the term, or (3) the term is
necessary to give the contract the effect which the parties as fair and
reasonable men presumably would have agreed on.
22.

Contracts

C--=

162, 168

An implied obligation will not be enforced where it would create
an obligation to which the parties did not agree and which directly
conflicts with the express latitude provided to the limited partners by the
partnership agreement.
Richard L. Sutton, Esquire, Thomas C. Grimm, Esquire, Matthew B.
Lehr, Esquire, Elaine C. Reilly, Esquire, and Donna L. Culver, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff.
Charles S. Crompton Jr., Esquire, and Robert K. Payson, Esquire, of
Potter Anderson & Corroon, Wilmington, Delaware; and Mark D.
Wegener, Esquire, Edward Han, Esquire, and Kirstin A. Mueller, Esquire,
of Howrey & Simon, Washington, D.C., of counsel, for defendant.
CHANDLER,

Chancellor

[1]
Partnership contends that terms of partnership agreement were
intended to preclude competition with the partnership in any form, not
just competition based upon the use of technologies in existence at the
time of contracting. Concluding that the use of new technology sought
to be employed by a limited partner is not precluded by the unambiguous,
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precise and narrow terms of the agreement, I decline to consider the
partnership's extrinsic evidence to assist in the interpretation of the
disputed non-compete clause. Furthermore, I do not find that the
agreement contains an implied obligation not to compete with the
partnership through the use of technology which is not prohibited by the
clear and express terms of the agreement.

I.BACKGROUND
Defendant Cincinnati Bell Cellular Systems Company ("CBCS") is
a limited partner in plaintiff Cincinnati SMSA Limited Partnership (the
"Partnership"). The Partnership formed in 1982 to provide "Cellular
Service" in a contiguous region in Southern Ohio then served by the
partners' wireline telephone services. CBCS seeks to dismiss the
Amended Complaint in which the Partnership alleges that CBCS, by
obtaining a personal communications service ("PCS") license through its
affiliate and by entering into an agreement to resell PCS provided to
CBCS by a third party, has withdrawn from the Partnership and should
be enjoined from providing PCS in the geographic area served by the
Partnership for a period of five years.
[2-4] CBCS seeks to dismiss the complaint for failure to comply with
Court of Chancery Rule 12(b)(6). This rule, which directs plaintiffs to
state a claim upon which relief can be granted, requires me to accept all
well-pled allegations as true and construe all inferences in favor of
plaintiffs.'
Conclusory allegations unsupported by specific factual
references, however, will not be accepted as true.2 I will not grant
CBCS' motion unless I am reasonably certain that plaintiff is not entitled
to relief under any set of facts which could be inferred?
At the core of the parties' dispute is a debate about whether PCS
is a type of "Cellular Service" as that term is defined in the Partnership
Agreement (the "Agreement") and whether, in this case, proper
interpretation of the term "Cellular Service" requires this Court to
consider extrinsic evidence. CBCS contends that the definition is clear
and that the Agreement places no restrictions on its ability to provide or
to resell PCS. The Partnership puts forth several responses including an
argument that the definition of "Cellular Service" contains a "latent"
ambiguity which becomes apparent only once the Court accepts extrinsic

'In re Tri-Star Pictures,Ina Litig., Del. Supr., 634 A.2d 319, 326 (1993).
2Ia

3See In re USACafes, L.P. Litig., Del. Ch., 600 A.2d 43, 47 (1991).
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evidence and digests the definition in the context of the rapidly changing
wireless communications industry.
The Partnership Agreement provides that "[s]ubject to the
provisions of sections 8.8 and 10.4, the Partners may engage in or possess
an interest in other business ventures of every kind and description." 4
Section 10.4 outlines the conditions under which a limited partner may
provide Cellular Service.'
Nothing herein shall preclude any Limited Partner or an
Affiliate thereof from providing Cellular Service in areas
other than the SMSAs. Provided, however, after March 9,
1984, the date of the expiration of the wireline allocation of
the FCC specified in the Cellular Radio Decisions, should
any Limited Partner or an Affiliate thereof desire to provide
Cellular Service in areas within the SMSAs, but not through
the Partnership, then such Limited Partner and any Affiliate
thereof shall withdraw from the Partnership pursuant to
Article XII prior to seeking any regulatory approval to
provide Cellular Service within the SMSAs. In no event
shall any such Limited Partner or its Affiliate thereof
directly or indirectly own, operate, or engage in any
business rendering Cellular Service in the SMSAs within
five years after the withdrawal of such Limited Partner or its
Affiliate thereof from the Partnership or the dissolution of
the Partnership.
"Cellular Service" is a term defined by section 2.4 as "[a]ny and
all service authorized by the FCC under Part 22 of its cellular rules as
promulgated under the Cellular Radio Decisions and provided pursuant
to the terms of this Agreement." The Agreement also describes the
"Cellular Radio Decisions" as a series of three Federal Communications
Commission ("FCC") orders consisting of An InquiryInto The Use of The
Bands 825-845 Mhz and 870-890 MHz for Cellular Communications
Systems; and Amendment of Parts2 and 22 of the Commission's Rules
Relative to CellularCommunications Systems6 and two modifications to
this order.7

4

Section 7.4.
'Section 8.8 is an identical provision restricting the provision of Cellular Service by
general partners.
686 F.C.C.2d 469 (1981).
789 F.C.C.2d 58 (1982) and FCC 82-308 (released July 8, 1982).

1998]

UNREPORTED CASES

Resale of Cellular Service by a limited partner is covered by
section 10.3.
Nothing herein shall preclude any Limited Partner or an
Affiliate thereof from reselling Cellular Service or selling or
leasing terminal equipment used in connection with Cellular
Service independently from the Partnership, whether within
or outside the SMSAs. Neither the Limited Partners nor any
Affiliates thereof shall be funded or staffed by the
Partnership for such provision of Cellular Service or resale
activities and any transactions between any such Limited
Partner or Affiliate and the Partnership shall be on an armslength basis and on prices, terms and conditions equivalent
to prices, terms and conditions of any agreements between
the Partnership and other resellers of Cellular Service.
11. IS THE AGREEMENT AMBIGUOUS?
The Partnership asserts that, at the time the Partnership Agreement
was drafted, all known forms of public wireless communications were
authorized by and regulated under part 22 of the FCC's cellular rules.
Thus, according to the Partnership, "when the Partnership Agreement
defined 'Cellular Service' as that 'authorized by the FCC under Part 22
of its cellular rules' and required any partner to withdraw if it desired to
provide 'Cellular Service ... but not through the Partnership,' the
Agreement effectively and completely precluded the partners from
competing with the Partnership in all the known public wireless telephone
service having the capability of competing with the business of the
Partnership."' This preclusion from all then-known forms of competition,
according to the Partnership, reflected the drafters' intention to preclude
partners from engaging in any form of competition with the Partnership,
not just competition based on the then-existing technologies. Under this
interpretation, PCS, which did not exist when the Partnership was formed,
and which is not authorized under part 22 of the FCC rules, is a form of
competition barred by section 10.4. In support of this argument, the
Partnership relies heavily upon affidavits, deposition testimony and the
trial transcript of previous litigation between the parties,9 all of which
purport to show that PCS does, in fact, compete with the wireless service

8Pl.'s Ans. Br. in Opp'n to Def 's Mot. to Dismiss the Am. Compl. at 1-2.
'CincinnatiBellCellularSys. Co. v. Ameritech Mobile PhoneServ.of Cincinnati,Ina,
Del. Ch., CA. No. 13389, affd, Del. Supr., 692 A.2d 411 (1997).
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provided by the Partnership, that there is little, if any, distinction between
the Cellular Service provided by the Partnership and the service known
as PCS, and that CBCS has acknowledged that the application of the

Agreement to technologies which did not exist at the time of its
formation is a "gray" area.
[5-7] CBCS contends that the definition of Cellular Service is clear and

that PCS does not fall within that definition because PCS is authorized
under part 24, not part 22, of the FCC rules and because PCS uses a

different bandwidth than that covered by the Cellular Radio Decisions."0

It also correctly asserts that our law precludes this Court from considering
extrinsic evidence to interpret the terms of a contract without first
determining that the contract is ambiguous." Thus, it argues that the
affidavits, depositions, and trial transcript attached to the Partnership's
answering brief may not be used to interpret
the meaning of the
2
Service.'
"Cellular
of
definition
unambiguous

"lThe Cellular Radio Decisions, by their title, address the use of bandwidths 825-845
MHz and 870-890 MHz while the Partnership alleges that PCS uses bandwidth 1850-1990
MHz. See Am. Compl. 7.
"Northwestern Nat'7 Ins. Co. v. Esmark Inc., Del. Supr., 672 A.2d 41, 43 (1996)
("Courts consider extrinsic evidence to interpret the agreement only if there is an ambiguity in
the contract."); CitadelHolding Corp. v. Roven, Del. Supr., 603 A.2d 818, 822 (1992) ("It is
an elementary canon of contract construction that the intent of the parties must be ascertained
from the language of the contract. Only when there are ambiguities may a court look to
collateral circumstances." (Citations omitted)).
2
There are two exceptions to the general rule that a court will not consider matters
outside the pleadings on a motion to dismiss. First, under Rule 12(b), a court may consider
such matters presented by the parties if the non-movant has had a sufficient opportunity for
discovery. In this situation, a Rule 12(b)(6) motion to dismiss is converted into a Rule 56
motion for summary judgment. Second, federal courts have justified consideration of
documents "integral to a plaintiff's claim and incorporated in the complaint' when necessary
to establish the existence, but not the truth, of statements contained therein. In re Santa Fe
Pacific Shareholder Litig., Del. Supr., 669 A.2d 59, 69-70 (1995) (citing federal court
examples including PensionBenefit Guar.Corp.v. While Consol.Indus. Inc., 3d Cir., 998 F.2d
1192 (1993) (purchase agreement) and Goodwin v. Elkins & Co., 3d Cir., 730 F.2d 99 (1984)
(partnership agreement)).
This breach of contract action is precisely the type of claim justifying consideration
ofmatters outside the pleadings. Furthermore, as explained below, analysis ofthe Partnership's
claims begins with a determination of whether or not the contract is ambiguous. This
determination may be just as easily made on a motion to dismiss as on a motion for summary
judgment, after the parties have had opportunity for discovery. Although the Partnership
Agreement was attached to CBCS's opening brief, I find no reason to conclude that the
Partnership's failure to attach the Agreement to its complaint should preclude consideration of
the Agreement on CBCS' motion to dismiss. See Pension Benefit Guar. Corp., 998 F.2d at
1196 ("We now hold that a court may consider an undisputedly authentic document that a
defendant attaches as an exhibit to a motion to dismiss if the plaintiff's claims are based on the
document.").
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[8] The definition of "Cellular Service" is not ambiguous on its face. It
clearly provides that Cellular Service is regulated by part 22 of the FCC
rules as promulgated by the Cellular Radio Decisions. There is no
disagreement over the proper interpretation of these terms. PCS is not
regulated by part 22 and even though PCS was excluded from the
coverage of the Cellular Radio Decisions at the time of contracting
because it did not then exist, when the FCC did provide for PCS
regulation, it did so under part 24, not part 22.
Relying on footnotes in US WEST, Inc. v. Time Warner, Inc, and

Bell Atlantic Meridian Systems v. Octel Communications Corp., the
Partnership

argues that contractual language

that is apparently

unambiguous on its face, may be revealed to be ambiguous when viewed
in the context of the subject matter of the agreement." This Agreement,

according to the Partnership, presents an example of such a latent
ambiguity which may not be resolved without an understanding of the
context in which the Agreement was drafted and the changing

circumstances of the wireless communications industry. The Partnership
contends that such an understanding naturally requires this Court as it did
in Tull v. Turek4" to consider extrinsic evidence to discern the real
meaning and intention of the parties at the time of contracting.

Without disputing the propositions asserted in Bell Atlantic and US
WEST, CBCS notes that, in both cases, the Court first found that the
contracts were ambiguous on their face, 5 and contends that, except for
the 1958 opinion Tull v. Turek, which CBCS suggests our Supreme Court
has "contradicted, if not overruled," our Courts have never considered

extrinsic evidence to interpret the language of an agreement without first
having concluded that the language was ambiguous on its face.

"US WEST, Inc. v. Time Warner, Ina, Del. Ch., CA. No. 14555, at 21 n.10, Allen,
C. (June 6, 1996) ('In some cases, determining whether a contract is susceptible to more than
one interpretation requires an understanding of the context and business circumstances under
which the language was negotiated; seemingly unequivocal language may become ambiguous
when considered in conjunction with the context in which the negotiation and contracting
occurred."); Bell Atlantic Meridian Sys. v. Octel CommunicationsCorp., Del. Ch., CA. No.
14348, at 14 n.5, Allen, C. (Nov. 28, 1995) ("In some cases, the meaning of the words to a
contract can only be known through an understanding ofthe context and business circumstances
under which they were negotiated, and extrinsic evidence must necessarily be evaluated.").
4Del. Ch., 147 A.2d 658 (1958).
"US WEST, Inc., Del. Ch., CA. No. 14555 at 33-34 ("based upon the written words
of the contract only, neither interpretation of the relevant contract language proffered by the
parties presents a convincing case of being the single reasonable interpretation of that
language"); BellAtlantic MeridianSys., Del. Ch., CA. No. 14348 at 19 ("Reading the contract
as a whole, I find that the language... could reasonably be given either asserted interpretation
and is therefore ambiguous.").
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In both Bell Atlantic and US WEST, this Court relied on Klair v.
Reese 6 for support of the passages on which the Partnership relies.
It is sometimes said that if a writing is plain or clear on its
face, there is no room for interpretation, construction, or a
search for the intent of the parties. In many such cases, the
court has in fact carefully weighed the evidence of
surrounding circumstances but has found such evidence of
inconsequential weight or is unwilling to draw the inferences
therefrom which the losing party has urged it to draw. Or,
the court may rely on "plain meaning" when the language
used in the contract has generally prevailing meaning and
there is no evidence that the parties intended the language to
have any other meaning. However, the court is not free to
exclude or disregard extrinsic evidence; for the meaning of
words used in an agreement can only be known through an
appreciation of the context and circumstances in which they
were used."
[9-15]
Subsequent references to that opinion have further
clarified when this Court may refer to extrinsic evidence to assist
interpretation of contract terms. When the words of an agreement are not
subject to different interpretations and when the words do not otherwise
create ambiguity when viewed in the light of other contractual provisions,
this Court will not consider extrinsic evidence to interpret the meaning of
the agreement.
If a writing is plain and clear on its face, i.e., its language
conveys an unmistakable meaning, the writing itself is the
sole source for gaining an understanding of intent. Citadel
Holding Corp. v. Roven, Del. Supr., 603 A.2d 818, 822
(1992). However, if the words of the agreement "can only
be known through an appreciation of the context and
circumstances in which they were used" a court is not free
to disregard extrinsic evidence of what the parties intended.
Klair v. Reese, Del. Supr., 531 A.2d 219, 233 (1987). In
that situation the language used by the parties is subject to
different meanings and is thus, ambiguous, or more
precisely, not reflective of the parties['] shared intent. But
Supr., 531 A.2d 219 (1987).
"Id. at 223 (citations omitted).
16Del.
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the language of an agreement, like that of a statute, is not

rendered ambiguous simply because the parties in litigation
differ concerning its meaning. Cf The Stop & Shop
Companies, Inc. v. Gonzales, Del. Supr., 619 A.2d 896
(1993).1 8
The term "Cellular Service," as that term is used in sections 10.4 and

10.3, which provide the only restrictions on the limited partners' rights
to engage in any type of business venture, is not subject to different

meanings. Its definition is provided by section 2.4. The Partnership does
not allege that the words used to describe the term "Cellular Service" are

subject to different meanings. It does not allege that "part 22" means
anything other than a particular section of the FCC rules or that "Cellular

Radio Decisions" refers to any documents other than those listed in the
Agreement. The parties to the Agreement are in complete agreement
with respect to the definitions of the words used to define "Cellular

Service." Thus, the facts before me are not similar to those in Tull v.

Turek.19 Moreover, I cannot conclude that the Partnership Agreement
presents an example of a disputed meaning of the type discussed by our

Supreme Court in Klairor by this Court in Bell Atlantic and US WEST.
As the Partnership also does not allege, and I do not find, that the

definition of "Cellular Service," when viewed in light of the other terms
in the Agreement, reveals internal inconsistencies or ambiguity, there is

no justification to consider the Partnership's extrinsic evidence to
"City investing Co. v. ContinentalCasualty,Del. Supr., 624 A.2d 1191, 1198 (1993).
See also, Pellatonv. Bank of New York, Del. Supr., 592 A.2d 473, 478 (1991). ("When there
is uncertainty in the meaning and application of the terms of the contract, this Court, and the
trial court, will consider testimony pertaining to antecedent agreements, communications and
other factors which bear on the proper interpretation of the contract. Klairv. Reese, 531 A.2d
at 223. However, if the instrument is clear and unambiguous on its face, neither this Court nor
the trial court may consider parol evidence 'to interpret it or search for the parties' intent[ions]
..... Hibbertv. HollywoodParkInc., Del. Supr., 457 A.2d 339,343 (1983). See Cleveland
Trust Co. v. Wilmington Trust Co., Del. Supr., 258 A.2d 58, 65 (1969)").
" 9Del. Ch., 147 A.2d 658 (1958) (Defendant agreed not to "engage in the business of
operating and conducting a sanitarium or hospital." Idt at 661. The parties disputed whether
the apparently clear terms of "sanitarium" or "hospital" included the concept of "rest home."
The contract's other terms made it "abundantly clear" that the non-compete restriction was
provided in the contract for the protection of the purchaser. Finding that the business
purchased was a nursing home and that fifty percent of the purchase price represented the value
of good will, the Court concluded that "[i]t lies outside the field of plausibility, therefore, to
argue that plaintiffs and defendant intended the restrictive covenant to be enforceable only in
the event the defendant entered into the business of conducting a hospital or sanitarium in view
of the fact that the plaintiffs had not purchased any such business from the defendant." Id at
662.).
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interpret the clear definition of "Cellular Service." The Partnership merely
argues that the concept of "Cellular Service" is not limited to the plain
meaning of the words used to describe the term. In other words, the
Partnership contends that the definition of "Cellular Service," which is
clear on its face, and which does not create internal inconsistencies within
the Agreement is, nonetheless, an incomplete definition of the concept
"Cellular Service." The Partnership's argument, that the description is
incomplete, does not make the existing terms ambiguous. Absent
ambiguity, the parties' intent must be determined by reference to the
express terms of the Agreement. Concluding that the clear words of the
definition are not subject to different meanings, that CBCS' interpretation
is the only reasonable interpretation of the term "Cellular Service," and
that that interpretation is internally consistent with the rest of the
Agreement, I find no justification for considering the Partnership's
extrinsic evidence. PCS is not included within the term "Cellular
Service" as that term is defined in section 2.4 of the Partnership
Agreement.
Im. DOES THE AGREEMENT IMPLICITLY
PRECLUDE PROVISION OF PCS?
In its brief and at oral argument, the Partnership argues that even
if the definition of Cellular Service is not ambiguous and that even if the
clear terms of that definition do not include PCS, that "it is well
established that a Delaware court will imply an additional contractual
obligation where necessary to effectuate a fundamental, though unstated,
expectation of the parties in circumstances unforseen at the time of
contracting."" This unstated expectation, according to the Partnership,
is the expectation that the partners would be precluded from all forms of
competition, not just those forms included within the narrow definition
of Cellular Service. In effect, the Partnership contends that this Court
should not enforce the definition of Cellular Service as that definition
appears in the Agreement. Rather, it claims that the effect of the
definition at the time of contracting was to preclude all then-known forms
of competition and it suggests that this Court should imply terms which
would produce the same effect at this point in time. The Partnership
asserts that "no reason suggests itself as to why the parties would not
have agreed to proscribe their ability to engage in PCS in direct

"Pl.'s Ans. Br. in Opp'n to Def's. Mot. to Dismiss the Am. Compl. at 14 (citing
Glinertv. Wickes Companies,Inc., Del. Ch., C.A. No. 10407, Allen. C. (Mar. 27, 1990), afTd,
Del. Supr., 586 A.2d 1201 (1990) (applying California law)).
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competition with the Partnership had they foreseen PCS at the time the
Agreement was negotiated."21
CBCS, relying on Kellam Energy, Inc. v. Duncan,' argues that
covenants not to compete are disfavored under Delaware law, will be
construed narrowly, and will be enforced only if the covenant is
positively expressed. Thus, it asserts that it is not proper for this Court
to find an implied convent not to compete, notes that the Partnership has
failed to provide an example of when our Courts have upheld such an
implied contractual term, and asserts that our Courts wvill not find an
implied term when the contract expressly addresses the subject matter at
issue. Furthermore, in light of the Partnership's assertion that the
Agreement was drafted by the parties' counsel after extensive negotiations
between sophisticated parties, CBCS suggests that if the parties had
intended the Agreement to cover all future forms of competition that
might be developed, the parties could have drafted a provision so
expanding the scope of proscribed business ventures rather than narrowly
and precisely tailoring the scope of proscribed business ventures to cover
only those forms of Cellular Service authorized by part 22 as
promulgated by the Cellular Radio Decisions. CBCS contends that, as
drafted, "[t]he precise and limited definition of Cellular Service reflected
the parties' intent to be free of restrictions that would prevent them from
exploiting other technologies that might emerge in the future."'
[16-21]
The standard for determining whether this Court should infer
an implied contractual obligation is clear. "A promise will not be read
into a contract unless it arises by necessary implication from the
provisions thereof. Terms are to be implied in a contract not because
they are reasonable but because they are necessarily involved in the
contractual relationship so that the parties must have intended them and
have only failed to express them because they are too obvious to need
expression."24 Contractual terms inadvertently omitted from the contract
may be supplied by the CourtY When the express terms of the contract
do not suggest the omission of such an obligation and the implied
obligation sought to be enforced conflicts with the express terms, the

"Pl.'s Arts. Br. in Opp'n to Def's Mot. to Dismiss the Am.Compl. at 14-15.
"668 F. Supp. 861 (D. Del. 1987).
'Reply Br. of Cincinnati Bell Cellular Sys. Co. in Supp. of its Mot. to Dismiss the
Am. Compl. at 10.
'4Danby v. OsteopathicHospitalAss'n of Delaware,Del. Ch., 101 A.2d 308, 313-14
(1953).
"Martin v. StarPublishingCompany, Del. Supr., 126 A.2d 23 8,244 (1956) (in such
a case "acourt may confidently say that it has merely effectuated the intention of the parties").

