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Judgment

C

650

Defendants were bound by factual determinations of a prior section
225 action that only $100,000 of a $355,800 payment to a corporation
represented equity, because this finding was essential to resolve the
corporate control dispute. DEL. CODE ANN. tit. 8, § 225 (1997).
13.

Judgment

C:= 650

The defendant is not bound by the factual determinations of the
prior proceeding where the issue was whether the corporation had repaid
a portion of the defendant's equity investment because that determination
was not essential to resolve the issue of corporate control at the prior
proceeding under section 225. DEL. CODE ANN. tit. 8, § 225 (1997).
14.

Federal Civil Procedure

m

2470

Summary judgment will be granted where there is no genuine issue
as to any material fact and the moving party is entitled to judgment as a
matter of law. DEL. CH. CT. R. 56(b)-(c).
15.

Federal Civil Procedure

02

2461, 2544

The moving party in a motion for summary judgment has the
burden of establishing the absence of any genuine issue of material fact,
and any doubt regarding the existence of such an issue will be resolved
against the movant.
16.

Federal Civil Procedure

C!==

2470.2

Summary judgment will not be granted if it seems desirable to
inquire more thoroughly into the facts to clarify the application of the law
to the circumstances.
17.

Federal Civil Procedure

Otm 2470, 2533.1

On a motion for summary judgment, any doubt as to the existence
of a triable issue of fact must be resolved against the moving party.
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2470.4

Where prior section 225 deposition testimony may be read as
consistent with the defendant's claim that he understood that he would be
compensated in some amount for his services, although no specific
amount was fixed, the court was unable to conclude that defendant's
earlier testimony foreclosed his compensation counterclaim as a matter of
law against plaintiff's claim that compensation was never promised by the
corporation. DEL. CODE ANN. tit. 8, § 225 (1997).
19.

Federal Civil Procedure

C--

2470.4

Board minutes showing that defendant was restricted from
receiving compensation at specific times and not expressing that
defendant was restricted at all times, cannot be found to preclude as a
matter of law that defendant had an understanding that they would
receive compensation for their services, thereby precluding summary
judgment.
20.

Federal Civil Procedure

Cm=

2470

In a motion for summary judgment the court must resolve any
doubt as to the existence of a triable issue of fact against the movant,
however rife with credibility problems a nonmoving party's assertions
may be.
21.

Federal Civil Procedure

t

2461, 2552

Where the authenticity of a piece of evidence is disputed, and the
authenticity is not claim-dispositive, the question of what weight to be
accorded the evidence must await trial.
22.

Corporations

C

308(1)

Where an officer-director of a corporation has fixed his or her own
compensation, courts have recognized a right to recover under a theory
of quantum meruit.
23.

Corporations

C

308(1)

Where defendant officer-directors of a corporation fix their own
compensation that has not been properly authorized by a disinterested
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board, defendants may be entitled to recover the reasonable value of their
services on the basis of quantum meruit if they can demonstrate that (1)
they provided services as officers with the understanding that they would
be compensated, (2) they did not grant themselves excessive
compensation to unjustly enrich themselves, and (3) the corporation
benefited from those services and would be unjustly enriched if the
defendants were not compensated.
24.

Corporations

:= 307, 319

In specified circumstances, a self-dealing transaction with directors
will not be deemed invalid solely for that reason. DEL. CODE ANN. tit.
8, § 144 (1996).
25.

Corporations

-

307, 319

Corporate directors may engage in self-dealing transactions, but if
the transaction is challenged they must carry the burden of proving the
fairness of the transaction.

26.

Corporations

n

308

The payment of compensation for services previously performed
and for which compensation has already been received, will normally
constitute an illegal gift of corporate assets; however, there are
exceptions, such as where there is an implied contract or where the
amount is not unreasonable under the circumstances.
27.

C

Corporations

308

Only if officers-directors establish their entitlement to
compensation, does a court need to decide what specific amount is
reasonable in relation to a corporation's total revenues and services
provided.
28.

Judgment

e

713

A motion for summary judgment must be denied where plaintiffs
cannot rely on prior section 225 findings to establish facts or claims in
a subsequent proceeding because the findings were not essential to
judgment in the prior proceeding, and the court did not, nor could it,
properly determine the issues. DEL. CODE ANN. tit. 8, § 225 (1997).
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2470.3

Debt actions are normally well suited for summary judgment
because of the relative simplicity of the issues involved; therefore, where
neither the loan nor the status of the payment is disputed, summary
judgment will often be appropriate.
30.

Courts

=

11

In determining personal jurisdiction with respect to a debt claim,
the threshold question is whether the officer-director defendants were
properly served with process under section 3114. DEL. CODE ANN. tit.
10, § 3114 (1990).
31.

Courts

Ct

12

By agreeing to serve as a director of a Delaware corporation, a
nonresident is deemed to submit to the jurisdiction of the Delaware courts
in an action brought in Delaware charging the director with a violation
of his official duties. DEL. CODE ANN. tit. 10, § 3114 (1990).
32.

Courts

12(2.20)

A court would not have personal jurisdiction over nonresident
directors in a debt claim where they are debtors in their capacity as
individuals, not as directors; however, where a debt claim is joined with
a claim against the defendants as directors, the court will retain personal
jurisdiction over the nonresident directors and adjudicate the debt claim
if it is sufficiently related to the claim brought against the nonresident
directors in their directorial capacity, and if in the circumstances it is fair
to assert personal jurisdiction over the directors on the debt claim.
33.

Courts

m

12

Where a debt claim is joined with a claim against defendants as
directors, the first issue in the personal jurisdiction question is whether
the debt claim is sufficiently related to the plaintiffs' independent claim
that the defendants, by causing the corporation to make the loans,
breached their duties as directors.
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Courts

C

12, 12(2.20)

In determining personal jurisdiction in a debt claim, it is artificial
to separate the defendants' role as directors from their role as individual
debtors, where the defendants who received the loans were also the sole
directors and officers of the corporation that made the loans.
35.

Courts

!

10

In a personal jurisdiction context, a critical element of the due
process analysis is foreseeability - whether the defendants could have
reasonably anticipated that their actions would subject them to personal
jurisdiction in Delaware.
36.

Courts

t

12(2.30)

Where defendants, as directors, caused a corporation to make loans
to themselves, as individuals, they should reasonably have foreseen that
they would subject themselves to personal jurisdiction in Delaware and
be required to justify, as directors, the fairness of those loans.
37.

Courts

e

12

To compel the defendants to respond to a debt claim is not unfair
and will work no injustice upon them where the defendants should have
reasonably foreseen that the corporation would seek to recover the loans
in the same action requiring the defendants to justify the fairness of the
loans as corporate directors, particularly where both claims rest on
identical core facts.
38.

Federal Civil Procedure

C2=

2470

Where defendants claim that alleged loans were actually advances
on compensation for services rendered to the corporation as directors, and
do not have a satisfactory explanation for their own depositions from a
prior proceeding which contradict this contention, there is no material
issue of fact.
39.

Debt, Action of

Ct

3, 16

A loan is something lent or furnished on condition of being
returned, especially a sum of money lent at interest.
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3, 16

A loan that is never intended to be repaid is either a gift or
compensation, but it cannot be a loan.
41.

Federal Civil Procedure

!

2470, 2539

Defendant's affidavits, which swear that loans were actually
advances never to be repaid, do not create a genuine issue of material fact
where these affidavits directly contradict the myriad of evidence and the
defendant's earlier testimony that these payments were loans, thereby
entitling corporation recovery of the unpaid loans.
42.

Debt, Action of

CM= 11

Plaintiff has established its primafacie case that it is entitled to
recover unpaid loans where it has shown that the corporation has called
the loans and that the defendants have not repaid them.
43.

Federal Civil Procedure

m

2470

The burden to demonstrate the absence of a material dispute of fact
rests on the movant; therefore, where this burden is not met, summary
judgment must be denied.
Thomas J. Allingham II, Esquire, and Cathy L. Reese, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware for
plaintiffs.
Lawrence C. Ashby, Esquire, of Ashby and Geddes, Wilmington,
Delaware; and Allan M. Pepper, Esquire, of Kaye, Scholer, Fireman,
Hays & Handler, New York, New York, of counsel, for defendants.
JACOBS,

Vice-Chancellor

Relying primarily upon the record and this Court's findings in the
§ 225 action, the plaintiffs contend that this Court should grant partial
summary judgment on some of their claims and dismiss the defendants'
counterclaims. This is the Opinion of the Court on the plaintiffs' motion
for partial summary judgment.
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I. FACTS
Except where noted, the material facts are undisputed.
TCI II is a Delaware corporation whose sole asset is the stock of
its wholly owned subsidiary, Statek, which is a California-based
electronics manufacturer. In 1984, Johnston and Vendel agreed to
purchase Statek. TCI II was formed as the acquisition vehicle and has
been at all times a holding company that owns Statek's outstanding
shares. Between 1984 and January 5, 1996, Johnston and Spillane served
(or purported to serve) as officers and directors of TCI II and Statek, and
in those capacities they managed TOI II and Statek with no participation
or input from Vendel.
Between 1984 and 1992, Johnston and Spillane caused TCI II to
make cash payments of approximately $2,100,000 to Johnston,
$4,000,000 to certain Johnston-controlled companies, and $200,000 to
Spillane.
These payments, which were booked as loans, were
undocumented and reflected no terms either as to interest rate or for
repayment.
At some point Vendel began to suspect Johnston and Spillane of
wrongdoing. Vendel then brought a proceeding under 8 Del. C. § 220
to inspect TCI H's corporate books and records. The §220 action was
ultimately settled, and Vendel was furnished some of the corporate books
and records that he had sought.
Those records persuaded Vendel that he was TCI H's majority
stockholder, even though he had been led to believe otherwise. Vendel
then executed a written consent under 8 Del. C. § 228, purporting to vote
his majority stock interest to remove Johnston and Spillane as TCI U's
directors and officers. Because Johnston and Spillane did not honor that
written consent, Vendel brought the § 225 action for ajudicial declaration
that he was TCI 11's majority shareholder and that he had validly
removed those defendants as TCI H's directors and officers.
During pre-trial discovery, certain documents were produced that
related to the compensation paid to officers and directors of TCI II and
Statek. Those documents included the minutes of an April 28, 1989 TCI
II board meeting, which relevantly stated that:
The Chairman announced that the sole order of business was
the election of officers, all of whom would be unsalaried
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and receive no compensation other than as provided in the
agreement effective March 1, 1984.2
The referenced March 1, 1984 agreement is a document signed by
Spillane as TCI II's President and to which Spillane and Johnston
"agreed" as beneficiaries. That document pertinently stated:
This will confirm that effective as of the date hereof,
the officers of the Company will receive annual
compensation in an amount, in the aggregate, which will in
no event exceed any sums received during the subject fiscal
year by the Company from Statek Corporation. The parties
hereto hereby acknowledge their agreement with the
foregoing by signing their names on the line provided
below
Also relevant are the minutes of a January 22, 1990 special
meeting of Statek's board of directors. Those minutes show that that
board (then consisting of Johnston, Spillane and the corporation's
attorney, Samuel Greenspoon), adopted the following resolution:
The Chairman [Johnston] announced that as per the
procedures for many years the unsalaried and
uncompensated officers were the Chairman and the Assistant
Secretary. ... [I]t was unanimously,
MOVED, SECONDED AND
RESOLVED, that the
Chairman of the Board and the Assistant Secretary shall not
receive any salary and shall be uncompensated for any
services they may perform in their respective capacities.4
As previously noted, on January 5, 1996, after a trial on the merits,
this Court issued its § 225 Opinion validating the consent that Vendel and
Arbitrium had executed, removing Johnston and Spillane as TCI II's
directors and officers.
On January 18, 1996, by board resolution, TCI II declared as
immediately due and payable all monies that Johnston, Spillane and the
Johnston Entities owed to TCI II. In a letter to Johnston dated March 14,
2

Affidavit of Cathy L. Reese, Esquire (Jan. 10, 1997) ("Reese Aff.") Ex. 1.
'Reese
Aff. Ex. J.
4
Reese Aff. Ex. C.
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1996, TCI II, through its counsel, took the position that those sums
included $6,056,116 that TCI II had loaned to Johnston and the Johnston
Entities through 1992. A similar letter was sent to Spillane declaring due
and payable the $200,000 of loans TCI II had made to her through 1992.
Neither Johnston nor Spillane has repaid any portion of those amounts.
Thereafter, Vendel and Arbitrium caused TCI II and Statek to
initiate this lawsuit, claiming that Johnston and Spillane had (i)
misappropriated over $11.5 million in TCI II assets, including
unauthorized and unreported "compensation" and undocumented "loans"
to themselves and the Johnston entities; and (ii) misappropriated over $15
million from Statek. To remedy those wrongs, plaintiffs asked this Court
(a) to enter judgment against Johnston, Spillane and the Johnston Entities,
jointly and severally, for at least $26.5 million, plus interest; (b) to
sequester immediately all TCI II stock held directly or indirectly by
Johnston and Spillane; and (c) to impose a constructive trust upon all TCI
I stock held directly or indirectly by Johnston and Spillane, and upon all
monies they misappropriated from TCI II and Statek, and upon all
property they derived from those monies.
On August 30, 1996, Johnston and Spillane answered the
complaint. In their answer the defendants denied liability for TCI II's
claims. They also asserted counterclaims for compensation owed by TCI
II and Statek, in an unspecified amount equal to the value of their
services, which defendants ask this Court to adjudicate in this lawsuit.

On this motion for partial summaryjudgment, the plaintiffs ask this
Court (i) to dismiss the defendants' counterclaims, (ii) to enter judgment
in favor of the plaintiffs for the amount of the unpaid loans, and (iii) to
impose a constructive trust upon all TCI II shares held by Johnston and
Spillane. The plaintiffs also ask the Court to impose sanctions on the
ground that the defendants have opposed this motion in bad faith.
II.

THE IMPACT OF THE § 225 RECORD AND
THIS COURT'S EARLIER FACTUAL FINDINGS

Before the substantive issues raised on this motion can be
considered, the Court must first address two threshold procedural
questions. The first concerns whether the depositions of Johnston and
Spillane taken in the § 225 action may be used as evidence in this action.
The second concerns to what extent (if at all) this Court's factual findings
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in the § 225 action are preclusive and binding upon the defendants in this
proceeding.
A.

The Appropriate Record

The first issue requires the Court to decide what documents and
transcripts contained in the record in the § 225 action are properly before
the Court on this motion. To avoid duplicative document production, the
parties stipulated in this action that all trial exhibits in the § 225 action
would "be considered produced in this case." The plaintiffs contend that
because the transcripts of the Johnston and Spillane depositions were
admitted as trial exhibits in the § 225 action, they must be "considered
produced" in this action. The defendants do not disagree, but argue that
those depositions "are not incorporated into the record here as if taken in
this action: they are only among the documents produced by plaintiffs
pursuant to the document request served upon them in this action."
Thus, defendants argue, the use of those depositions in this action is
governed by the rules that normally govern depositions taken in other
actions. Hence, defendants argue, "[o]nly that portion of a deposition that
would be admissible in evidence at trial may be introduced [in evidence]
on this summary judgment motion."6
The plaintiffs contend that all the depositions were admitted into
evidence in the § 225 action, and that no persuasive reason has been
shown why those depositions are not admissible evidence that the Court
may consider on this motion. The plaintiffs contend further that under
the doctrine of judicial notice, this Court may take cognizance of official
records of this Court in this action and in other proceedings, so long as
the parties are afforded adequate notice and an opportunity to explain or
rebut those records.'
[1]
The record shows that the defendants were afforded ample notice
and opportunity to respond to the introduction of the § 225 record,
including the depositions, as evidence in this action. No persuasive
reason has been shown for limiting this Court's power to treat those
depositions as part of the evidentiary record in this action. The
defendants agreed that the § 225 depositions would "be considered
produced in this case." The natural and reasonable inference is that the

5April

11, 1997 Letter from Defendants' Counsel to the Court, at 2 (emphasis added).

6Id. citing 18 Wright, Miller & Cooper, Federal Practice and Procedure § 2722 (1981).

7See Ruggles v. Riggs, Del. Supr., 477 A.2d 697, 705-06 (1984); U.S. v. Webber 270
F.Supp. 286, 289 (D.Del. 1967), aff'd 396 F.2d 381, 387 (1968); Shuttlesworth v. City of
Birmingham, Ala. 394 U.S. 147, 157 (1969).
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parties intended that the depositions would be given the same legal effect
as if they had been taken in this action. That is how those depositions
shall be regarded.
B.

The Preclusive Effect of
the Court's Earlier Findings

Also critical to the pending summary judgment motion is the
second issue: what (if any) is the preclusive effect in this case of this
Court's factual findings in the § 225 action? The plaintiffs argue that the
§ 225 findings regarding the amount of equity capital Johnston invested
in TCI II, are conclusive and binding in this proceeding.' The defendants
disagree. They argue that those findings are not entitled to collateral
estoppel effect, because (i) in the earlier § 225 action the only issue the
Court had jurisdiction to decide was the identity of TCI U's directors and
officers, and (ii) even if the Court had the power to make other factual
findings, the findings plaintiffs urge are conclusive were not essential to
the Court's § 225 judgment, and are not entitled to collateral estoppel
effect for that independent reason.
[2-3] The doctrine of collateral estoppel bars a party from relitigating a
factual issue previously litigated and decided. That doctrine operates
where "(1) the issue sought to be precluded [is] the same as that involved
in the prior action; (2) that issue [was] actually litigated; (3) [the issue
was] determined by a final and valid judgment; and (4) the determination
[was] essential to the prior judgment."9 The collateral estoppel doctrine
"is based on the consideration that the proper administration of justice
will be served best by limiting parties to one trial of one issue,"1 and is

SThe plaintiffs also contend that the Court's findings that characterize certain payments
from TCI H to Johnston, Spillane and the Johnston Entities as loans (as distinguished from
compensation), are conclusive and binding. Because the Court finds that those payments were
loans based on the independent evidence, that contention is not addressed.
9
Aciemo v. New Castle Count" Del. Supr., 679 A.2d 455, 459 (1996) (quoting
Graham v. Internal Revenue Service. 973 F.2d 1089, 1097 (3rd Cir. 1992)); see also Columbia
Casualty Co. v. Playtex F.P., Inc.. Del. Supr., 584 A.2d 1214, 1216 (1991) ("Where a question
of fact essential to the judgment is litigated and determined by a valid and final judgment, the
determination is conclusive between the same parties in a subsequent case on a different cause
of action" (quoting Tyndall v. Tyndall, Del. Supr., 238 A.2d 343, 346 (1968)).
"°Shahan v. Landing. Del. Supr., 643 A.2d 1357, 1359 (1994) (quoting Lewis v.
Hanson. Del. Supr., 128 A.2d 819, 834 (1957)); see also Columbia Cas. Co., 584 A.2d at 1216
("[t]he doctrine of collateral estoppel is designed to provide repose and put a definite end to
litigation").
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to be applied "realistically and practically ... to the facts of any given
l
case.""
1.

The Collateral Estoppel Effect of
Factual Findings in a § 225 Proceeding

[4-5] All of the collateral estoppel prerequisites appear to be satisfied as
to certain of the findings made in the § 225 action. The defendants
argue, however, that no factual findings made in a § 225 action can have
collateral estoppel effect, because of the nature and limited scope of a
§ 225 proceeding. I cannot agree.
A proceeding under § 225 is unusual. Its purpose is:
to determine the validity of a corporate election or to
determine the right of a person to hold a corporate office in
the event that such office is claimed by more than one
person. As such the statute is directed at the corporate
2
election process.1
A § 225 action is in the nature of an in rem proceeding, the "res" being
the corporate office or position in dispute. 3 Because that is the
underlying conception of a § 225 action, personal service upon the
individual claiming the disputed office is not required: jurisdiction is
obtained by serving process upon the registered agent of the corporation.14
[6]
Because the proceeding is in rem, the Court may not grant in
personam relief, such as canceling or voiding allegedly invalidly issued
stock or awarding damages for a breach of fiduciary duty. 5 But, to the
extent the Court must determine subsidiary fact issues to decide the
validity of a corporate election, it is empowered to do that. As stated in
Kahn Brothers v. Fischbach Corp., Inc.: 6

"State v.Machin, Del. Super., 642 A.2d 1235, 1239 (1993); see also Bata v.Hill Del.
Ch., 139 A.2d 159, 176 (1958).
2
Bachmann v. Ontell Del. Ch., C.A. No. 7805, Brown, C. (Nov. 7, 1984), Mem. Op.
at 2.
"See Steinkraus v. GIH Corp. Del. Ch., C.A. No. 11858, Allen, C. (Jan. 22, 1991),
Mem. Op. at 5.
14"In any such application [under 8 Del. C. § 225], service of copies of the application
upon the registered agent of the corporation shall be deemed to be service upon the corporation
and upon the person whose title to office is contested and upon the person, if any, claiming
such office." 8 Del C.§ 225. Johnston and Spillane were served in this manner by serving
process upon TCI II.
"Box
v.Box, Del. Supr., _ A.2d ___, No.282 (July 29, 1997), at 9.
6
1 Del. Ch., C.A. No. 8987, Allen, C. (Nov.
15, 1988).
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In each instance, the question whether an issue is properly
litigable in a Section 225 action turns ... upon a
determination of whether it is necessary to decide in order
to determine the validity of the election or designation by
which the defendant claims to hold office.
The defendants contend that because of the in rem nature of a
§ 225 action, this Court's findings are binding only with respect to the
ultimate issue in a § 225 proceeding-the rightful holder of corporate
office. The defendants further contend that subsidiary factual findings
cannot be given preclusive effect for any other purpose, even as against
those parties who appeared in and litigated the § 225 action.
The plaintiffs respond that the Delaware Supreme Court's
affirmance of this Court's § 225 adjudication establishes that all of the
Court's subsidiary findings were within its jurisdiction and, therefore,
bind the defendants. The flaw in that argument is that the Supreme Court
did not address any jurisdictional issues; it sustained this Court's factual
findings on the merits and within the fiamework of the § 225 action.
Nor did the Supreme Court determine whether those factual findings
would be binding in any other proceeding. Thus, the issue on this motion
is whether those earlier factual findings are entitled to collateral estoppel
effect in a later breach of fiduciary duty action involving the same
parties.
The argument advanced by some commentators for according
collateral estoppel effect to findings made in a prior in rem action, has
considerable force:
There has been one actual litigation and determination
of an issue that was necessary to the result of the first
action. The defendant, by choosing to litigate on the merits,
has shown an apparent ability to fight in this forum; if there
were special reasons why the opportunity was not adequate,
or why the small value of the property reduced the incentive
to litigate, issue preclusion can be denied as a matter of
general principle rather than a flat denial for all limited
appearances. A defendant who fears that particular issues
may be important with respect to other claims or in other
forums, finally, can avoid actual litigation and determination
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by stipulating to issues advanced
by the plaintiff or
7
withholding his own issues.'

The Restatement (Second) of Judgments also adopts that approach:
A party who has appeared and litigated an issue in an
[in rem proceeding] may properly be precluded from

relitigating that issue whether his appearance was
Such
denominated as general, limited, or special.
denominations properly relate to the question whether the

appearing party can be subjected to personal liability in the
action, not to the question whether an issue actually litigated
and decided can be relitigated in a subsequent proceeding."8

That approach is, however, not uniform. A major reason is the
concern that giving collateral estoppel effect to findings made in an in
rer proceeding might, as a practical matter, eliminate a party's ability to
That concern may explain former
make a limited appearance.'
Chancellor Seitz's decision in Rosenfleld v. Standard Electric Equip.

Cor.. 2 ° There, all conflicting claimants to shares of stock were made
parties to a § 225 action. The plaintiff requested that the Court declare

that she had been validly elected to corporate office, and that the
defendants' stock be declared void.

The Court declined to grant the

second request for relief, holding that:
As stated, this is an action to review a stockholders' meeting
to elect directors. In order to perform its statutory function
it is necessary for the court to decide whether plaintiff was
entitled to vote at such meeting. Where conflicting stock
claims arise under [the predecessor statute to § 225] this
court has the power, even though the claimants be not
"7Wright, Miller & Cooper, Federal Practice & Procedure (1981), § 4431.
"Restatement (Second) ofJudgments, § 30, cmt. d (1982). For application of this rule,
see Central Hudson Gas & Elec. v. Empresa Navier, 56 F.3d 359 (2nd Cir. 1995); In re Four
Seasons Securities Laws Litigation 370 F.Supp. 219, 232-33 (W.D. Oki. 1974); Sherman v.
Jacobson 247 F.Supp. 261,266-67 (S.D.N.Y. 1965). That approach is also consistent with the
application of collateral estoppel to persons who were not parties to an in personam action, but
who substantially participated in controlling that litigation. See Restatement (Second) of
Judgments § 39 (1982).
'5ee Wright, Miller & Cooper, Federal Practice & Procedure (1981) § 4431; see also
Minichello v. Rosenberg 410 F.2d 106 (2nd Cir. 1968), reh'g en banc 410 F.2d 117 (2d Cir.
1969), cert. den. 396 U.S. 844 (1969).
20Del. Ch., 83 A.2d 843 (1951).
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parties, to decide who had the right to vote the stock in
dispute. This does not of course constitute a binding
determination of ownership as between the conflicting
claimants unless they
are parties who have been served with
21
effective process.
Because Chancellor Seitz dismissed the claims relating to ultimate
stock ownership, his reference to "effective process" is best understood
as requiring that personal service must be made upon any party against
whom in personamn relief is to be granted.
Rosenfield may be read narrowly as delineating only what kinds of
relief are available in a § 225 proceeding, or (to put it negatively) as
simply holding that an adjudication of ultimate title to (or voiding of) a
party's stock is not a remedy available in a § 225 proceeding. To the
extent Rosenfield may also be read more broadly-to hold that factual
findings in a § 225 action cannot be given collateral estoppel effect in a
later plenary action involving the same parties and factual issues-such a
reading, in my opinion, is no longer valid law.
[7] The view that facts determined in an in rem action are not entitled
to collateral estoppel effect, rests critically upon the historical distinction
between in rem and in personam proceedings. That formalistic
distinction no longer has had dispositive significance since the United
States Supreme Court decided Shaffer v. Heitner, As that Court stated
in Heitner: "Traditional notions of fair play and substantial justice can
be as readily offended by the perpetuation of ancient forms that are no
longer justified as by the adoption of new procedures that are inconsistent
with the basic values of our constitutional heritage."' The Heitner Court
held that for due process purposes, the in rem/in personam distinction that
prevailed at the time Rosenfield was decided is no longer controlling.
[8-9] For that reason, I conclude that the basis for the Rosenfield
approach that blanketly prohibits giving collateral estoppel effect to
factual findings made in a § 225 proceeding no longer exists. The
analytic approach would be different today. A court being asked to give
collateral estoppel effect in a plenary action to facts found made in an
earlier § 225 action, would make a particularized, fact-specific
determination of whether policies of fair play and substantial justice
2'Id at 845.
-97 S. Ct. 2569, 2584 (1977) ("The fiction that an assertion of jurisdiction over
property is anything but an assertion ofjurisdiction over the owner of the property supports an
ancient form without substantial modem justification").
2Id.
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warrant the application of collateral estoppel in the specific case. In this
case I find no considerations of justice and fair play that would either
require or justify denying collateral estoppel effect to critical findings
made in the § 225 action.
[10] Johnston and Spillane both appeared as litigants in the hotly
contested § 225 action. Given what was ultimately at stake--Johnston's
and Spillane's power to compensate and distribute significant corporate
assets to themselves--their continued control of the corporation was of
paramount concern to them. If only for that reason Johnston and Spillane
had considerable incentive to litigate the § 225 action vigorously, and in
fact they do so. Johnston and Spillane were not denied any procedural
rights in the § 225 action that they would have had in an in personam
proceeding. Given these circumstances, it is consistent with the policies
of fair play and substantial justice, as well as the policies disfavoring
relitigation of the same issue, to treat as established in this case, those
findings made in the § 225 action that would otherwise merit collateral
estoppel effect.
Having decided that findings made in a § 225 action may be
accorded collateral estoppel effect where the relevant criteria are
otherwise satisfied, I now consider the § 225 factual findings that
plaintiffs contend are established in this case.
2.

The Court's § 225 Fact Findings
As To Johnston's Equity Investment

The plaintiffs contend that two findings in the § 225 action should
have collateral estoppel effect: (i) that Johnston initially invested
$100,000 and Vendel invested $250,000, and (ii) that by the end of 1992,
Johnston had been repaid all but $38,416 of his initial $100,000
investment.24 The defendants disagree. They contend that those findings
are not conclusive because the only issue essential to the § 225 judgment
was whether Johnston was TCI II's majority shareholder, not the specific
amount of his equity contribution. In my opinion, the defendants'
interpretation of the "essentiality" of the Court's factual findings is too
narrow.
[11] The determination in the § 225 action that Vendel was TCI II's
majority shareholder was not made in a vacuum. As stated in the § 225
Opinion, "[elssential to a resolution of this control dispute is the
determination of (a) what Vendel and Johnston agreed would be their

24

Arbitrium (Cayman Islands) Handels AG. supra note 1, at 27.
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relative ownership interests and (b) the amount of their equity
investments in TCI II."
The Court found that the parties had agreed
that their shareholdings would be proportional to their equity investments.
Because that conclusion was essential to resolving the ultimate § 225
issue of which party was TCI lI's majority shareholder, and also was
actually litigated by these same parties, it is preclusive and binding in this
action.
[12] The Court next addressed the specific amount of equity Vendel and
Johnston each had invested in TCI II. The parties disputed whether all
of Johnston's initial $335,800 payment (as Johnston argued), or only
$100,000 of that payment (as Vendel argued), represented equity. The
Court found that "only $100,000 of Johnston's $335,800 initial payment
to TCI II is properly characterized as equity, and... [that] ...Johnston
never made any additional equity investment."26 That finding was
essential to resolve the corporate control dispute, because if the entire
$335,800 represented equity, as Johnston claimed, Johnston would have
been TCI 11's majority shareholder. Accordingly, the defendants in this
action are bound by that factual determination as well.
[13] The third disputed fact issue decided in the § 225 action was that
Johnston had been refunded a portion of his $100,000 investment. That
issue stands on a different footing. Once it was determined that
Johnston's $235,800 payment was at best a loan that TCI IIlater repaid,
it was not essential (for § 225 purposes) to determine whether the
corporation had also repaid a portion of Johnston's $100,000 equity
investment.2 7 That is because in any event, Johnston would be the
minority stockholder of TCI II. Therefore, the Court's finding relating to
the claimed refund of Johnston's $100,000 equity investment is not
binding in this action.

Having decided what constitutes the proper record in this motion,
and what facts determined in the § 225 action are binding in this lawsuit,
I next turn to the substantive issues presented by the pending summary
judgment motion.

2Id5, at
UI_,

27

8 (emphasis added).

at 24.

The Court did note that the company's ledgers indicated that S297,384 had been paid
to Johnston in loan repayments (an amount that exceeded the $235,800 loan), but the Court
also noted that those payments were unexplained. Id, at 34 n.20.
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The standard on a motion for summary judgment is well
[14-16]
established. Summary judgment will be granted where "there is no
genuine issue as to any material fact and... the moving party is entitled
to a judgment as a matter of law."2 The moving party has the burden of
establishing the absence of any genuine issue of material fact, and any
doubt regarding the existence of such an issue will be resolved against the
movant.29 Summary judgment also will not be granted "if it seems
desirable to inquire more thoroughly into the facts to clarify the
application of the law to the circumstances."3
III. THE DEFENDANTS' COUNTERCLAIMS
The plaintiffs first seek the dismissal of the defendants'
counterclaims. They argue that the defendants' testimony in the § 225
action, combined with certain documentary evidence, defeats the
defendants' claim factually by establishing that they were never promised
any compensation either by TCI II or Statek. The plaintiffs also contend
that the defendants' compensation claim is deficient legally, because the
defendants i) cannot recover on an implied contract theory; ii) cannot
obtain compensation for past services; and iii) as faithless fiduciaries,
cannot claim entitlement to compensation in any event.
A.

The Factual Arguments

The plaintiffs claim the following evidence conclusively establishes
that neither defendant was ever promised compensation by TCI II or
Statek: (i) Johnson's deposition and § 225 trial testimony; (ii) the minutes
of the January 22, 1990 special meeting where Statek's board of directors
adopted a resolution prohibiting the payment of a salary or compensation
to Johnston; (iii) the minutes of an April 28, 1989 regular meeting of TCI
H's board of directors, where the board resolved that the officers would
be unsalaried and would receive no compensation other than as provided
in a March 1, 1984 agreement; (iv) the March 1, 1984 agreement, which
stated that TCI II's officers would receive annual compensation in an
amount not to exceed whatever sums TCI II received from Statek, but

28

Del. Ct. Ch. R. 56(b), (c); Nash v. Connell Del. Ch., 99 A.2d 242, 243 (1953);
Tanzer v. International Gen. Indus., Inc., Del. Ch., 402 A.2d 382 (1979).
29

Brown v. Ocean Drilling & Exploration Co., Del. Supr., 403 A.2d 1114 (1979);

Scureman v. Judge, Del. Ch., 626 A.2d 5 (1992).
3
Baines v. Hicks, Del. Super., C.A. No. 94C-01-026, Terry, J. (June 21, 1996), Mom.
Op. at 2.
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setting no specific salary amount; and (v) the fact that Johnston and
Spillane did receive salaries from Statek.
In response, the defendants claim that they always understood that
they would receive compensation from TCI II and Statek, even though
no exact amount was ever set, and that whatever amounts they have
already received were only reimbursements for their valid corporate
expenses. The defendants ask this Court to fix as their compensation, the
reasonable value of the services that they provided.
The Court first considers these factual arguments.
1.

The Testimony

The defendants contend that the plaintiffs have selectively chosen
portions of their deposition testimony to support their motion.
Defendants argue that if their entire testimony is read in context, it is
fully consistent with their claim that even though no precise amount was
ever fixed, it was always understood that defendants would be
compensated based on their performance. In support, Johnston cites his
own deposition testimony:
Q:

Without regard to a particular year, but speaking
generally for your services to TCI II, from 1984 to
the present, do you recall that the Board of Directors
of TCI II has ever promised you compensation for
those services?

A:

No, sir, I do not.

Q:

To turn it around, Mr. Johnston, do you recall
affirmatively that the Board of Directors has not
promised you compensation?

A:

No, sir.
We discussed
compensation was never fixed.

Q:

Let me see if I can clarify that. It is your testimony
that the Board of Directors did discuss the issue of
compensation for you for your services as an officer
of TCI II?

A:

Indeed.

compensation

but
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Q:

Do you recall when that was first discussed?

A:

No, sir.

Q:

Is it your testimony, Mr. Johnston, that although that
issue was discussed the exact amount of that
compensation was never fixed by the Board of
Directors?

A:

Yes, sir.

Q:

So that as you sit here today, the specific amount of
compensation has never been promised to you by the
Board of Directors of TCI II for your services as an
officer of TCI II.

A:

That's correct, sir.

(Reese Aff. Ex. A, at 398-99).
On a motion for summary judgment, any doubt as to the
[17-18]
existence of a triable issue of fact must be resolved against the moving
party, here the plaintiffs.3" Johnston's deposition testimony may be read
as consistent with his claim that although no specific amount of
compensation was fixed, the defendants understood that they would
receive compensation in some amount for their services. For this reason
the Court is unable to conclude, on this record, that Johnston's earlier
testimony forecloses his compensation counterclaim as a matter of law.
2.

The Statek Resolution

The plaintiffs next point out that except for the December 14, 1994
Statek resolution, which this Court nullified in its October 6, 1995 Letter
Opinion in the § 225 action,3 2 no board resolutions from 1984 through
1995 for TCI II or Statek evidence any promise of compensation to
Johnston or Spillane.33 Furthermore, plaintiffs argue, the minutes of a
January 22, 1990 special meeting of Statek's board of directors establish

"Brown v. Ocean Drilling & Exploration Co., Del. Supr., 403 A.2d 1114 (1979);
Scureman v. Judge, Del. Ch., 626 A.2d 5 (1992).
"See Arbitrium (Cayman Islands) Handels AG, et al. v. Johnston, et al. Del. Ch,, C.A.
No. 13506, Jacobs, V.C. (October 6, 1995).
"Reese Aff. Exs. K, M.
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that the board adopted a resolution prohibiting the payment of a salary or
compensation to Johnston:
The Chairman [Johnston] announced that as per the
procedures for many years the unsalaried and
uncompensated officers were the Chairman and the Assistant
Scretary .... [I]t was unanimously,
MOVED, SECONDED AND RESOLVED, that the
Chairman of the Board and the Assistant Secretary shall not
receive any salary and shall be uncompensated for any
services they may perform in their respective capacities?
At that time Johnston was Statek's Chairman, and Samuel N.
Greenspoon was Statek's Assistant Secretary. The resolution, by its
terms, did not apply to Spillane. Moreover, as defendants point out, the
resolution, if literally read, states only that 1) Johnston and Greenspoon
would receive no compensation for services performed in their capacities
as Chairman and Assistant Secretary, but did not specifically foreclose
compensation to them in other capacities, and 2) although the Chairman
and Assistant Secretary were unsalaried and uncompensated before 1990,
they were not explicitly foreclosed from receiving salary or compensation
for services performed during that period. Finally, defendants argue that
because TCI II and Statek were in reality a single venture, the Court must
examine the "reasonableness of the salaries paid by the undertaking as a
whole, irrespective of the legal entities involved."3 5
[19] Although the various minutes do show that Johnston was restricted
from receiving compensation for services rendered in certain capacities
at specified times, they do not expressly prohibit Johnston from receiving
compensation for services rendered in all capacities at all times.
Moreover, no board resolution bars Johnston from receiving
compensation from TCI H. Therefore, the Statek board minutes cannot
be found to preclude, as a matter of law, the claim that Johnston and
Spillane had an understanding that they would be entitled to receive
compensation in circumstances that were not expressly prohibited.

34Reese Aff Ex. C.
"BlIshv. Thompson Automatic Arms Corp. Del. Supr., 64 A.2d 581, 605-06 (1948).
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The Compensation Already Received

In this action Johnston and Spillane admit that they received certain
payments from Statek in various forms, but insist that none of those
payments represented salary. Indeed, Johnston and Spillane allege in
their Counterclaims that "TCI II and Statek benefitted from the services
rendered by Johnston and Spillane on their behalf without providing
either individual compensation in the form of a salary."36
As the defendants attempt to explain it, (i) the weekly payments to
Spillane reflected on Statek's W-2 Forms, totalling over $55,000
annually, were not true "salary," (ii) Spillane did not actually mean
"salary" when she testified that Statek was the only company from which
she drew a "salary," and (iii) Spillane and Johnston did not actually mean
"salary" when they represented to this Court in the § 225 action that over
$1 million in "professional fees" had been declared as "salary."" Despite
this evidence, the defendants ask this Court to conclude that in those
contexts when the defendants used the term "salary", they meant
"reimbursement for expenses."
[20] Such cavalier and fortuitous use of the term "salary" only
aggravates the defendants already formidable credibility problems. But
this is a motion for summary judgment, not a trial, and at this procedural
juncture the Court must resolve any doubt as to the existence of a triable
issue of fact against the plaintiffs.3 8 However rife with credibility
problems their assertions may be,39 the defendants have raised an issue of
material fact that must be resolved at a trial.
4.

The TCI II Minutes

In response to the evidence presented by the plaintiffs, the
defendants point to the minutes of the April 28, 1989 TCI II board
meeting as evidencing their "compensation" understanding. The April,
1989 minutes state that the officers would not receive compensation other
than as provided under the March 1, 1984 agreement. From that
document one could reasonably infer that the defendants had reached an
36

Answer and Counterclaims at 19.
"'See Reese Aff. Exs. D, E, L.
'Sce authorities cited at n. 31, supra.
"'Johnson has raised as a fact issue whether the approximately $1,000,000 in
professional fees "declared as salary" were actually valid expense reimbursements. For that
reason the Court is unable to grant summary judgment on the plaintiffs' claim that the
authorization of these payments violated Johnston's duties of good faith and loyalty to Statek
and TCI II.
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understanding that their compensation would be set at some unspecified
future date.
The plaintiffs respond that that 1984 agreement was fabricated.
Indeed, at oral argument, defendants' counsel admitted that the 1984
agreement was executed in 1994 at the request of Mr. Daichman, the
defendants' New York counsel in the § 225 action. Defendants' counsel
also admitted that he was unsure whether the original unexecuted
document had been retyped.40 The document also appears to contradict
the defendants' representation in the § 220 action that there were no TCI
II documents reflecting employment
contracts or renumeration agreements
41
with TCI II directors or officers.
The defendants argue that those matters relate to credibility and
authenticity determinations that the Court cannot resolve on a motion for
summaryjudgment. The plaintiffs disagree-they maintain that the Court
may decide this question because it is "definitive and undisputed on the
record which may be employed in connection with summary judgment
motions."42
[21] The evidence does raise substantial concerns as to the document's
authenticity. The defendants' explanation appears to be that the
unexecuted document was lost, and then recovered, retyped and executed.
On this record, the Court is unable to conclude that the authenticity of the
unexecuted 1984 Agreement (which later was executed in 1994) is
undisputed. Moreover, the authenticity of the document is not claimdispositive, because the defendants do not depend on the validity of this
Agreement as the basis for their compensation claim. Rather, they offer
the Agreement only as additional evidence of an earlier oral
understanding that they would be compensated. The plaintiffs have raised
significant questions as to what weight this "evidence" should be
accorded, but the resolution of those questions must await a trial.
B.

The Legal Arguments

The plaintiffs next contend that even if the evidence does not
preclude the defendants' claim for compensation, the law does. More
specifically, the plaintiffs argue that the defendants have no cognizable
basis upon which to ground their claim, because as a legal matter (i)
officers and directors of a Delaware corporation cannot claim

'Argument on Plaintiffs' Motion for Partial Summary Judgment (March 21, 1997)
(transeript), at 29-30.
"'Reese Aff. Ex. H.
"Perfect Photo Equities. Inc. v. America Corp.,Del. Ch., 212 A.2d 808, 810 (1965).
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compensation for services based on an implied contract, (ii) any court awarded compensation would represent compensation for past services,
which would amount to an illegal gift of corporate assets, and (iii) as
faithless fiduciaries, the defendants have forfeited any entitlement to
compensation.
Those arguments are now considered.
1.

The Implied Contract Argument

The plaintiffs first contend that as a matter of law the defendants,
as officers and directors of a Delaware corporation, cannot claim
compensation based on an implied contract theory. Plaintiffs argue that
because no express board resolution or other contract specifically
authorizes the payment of compensation to the defendants, the Court must
grant summary judgment dismissing the defendants' compensation claim.
In an earlier era, the Delaware rule governing directors' and
officers' compensation was articulated in Lofland v. Cahall as follows:
1.

Directors of a corporation are trustees for the
stockholders, and their acts are governed by the rules
applicable to such a relation, which exact of them the
utmost good faith and fair dealing, especially where
their individual interests are concerned.

2.

They have no right to compensation for services
rendered within the scope of their duties as directors,
unless it is authorized by the charter, by-laws, or the
stockholders of the company.

3.

They have no right to compensation for services
rendered outside their duties as directors unless there
had been an express contract to pay for such services,
or, as some cases hold, unless the services were
clearly outside their duties as directors and performed
under circumstances sufficient to show that it was
understood by the proper officers, as well as by the
directors claiming compensation, that the services
were to be paid for by the corporation.

4.

A contract to pay compensation for such services
must be made with directors, or other proper
corporate officers who have no personal interest,
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directly or indirectly, in the contract, and who are
competent to represent the company in the
transaction.43
Under this view, Johnston could not recover any compensation for
his services as a director, nor could he recover for his services as an
officer, because the alleged implied agreement was not made with
directors or officers who were disinterested.
The defendants argue that this rule no longer controls. They rely
upon Hessler, Inc. v. Farrell," where the Supreme Court recognized a
corporate official's claim to recover retirement benefits based on a theory
of promissory estoppel. The plaintiffs contend that Hessler is consistent
with Lofland v. Cahall, although distinguishable, because there the
corporate officer had been promised compensation by independent third
parties, whereas here Johnston and Spillane had promised compensation
to themselves. I agree. Hessler is consistent with Lofland v. Cahall
which holds that any implied agreement must be made with the "proper
officers" of the corporation, who could not be "a board of directors, every
member of which claimed compensation for similar service, and every
member of which was personally interested in the agreement and the
'
That condition was satisfied in
compensation claimed thereunder."45
Hesslr but not here.
[22] The defendants are, nonetheless, correct in their view that the
Lofland v. Cahall rule is no longer valid law, but for a different reason:
where an officer-director has fixed his or her own compensation, our
courts have recognized a right to recover under a theory of quantum
meruit. In Hall v. John S. Isaacs & Sons Farms 46 the defendant directors
voted themselves salary increases. Although the Court acknowledged that
the salaries would be invalid under Lofland v. Cahall,47 it went on to say
that "the salary recipients may yet establish that such payments to them,
although unauthorized by a proper board and not validly ratified by
independent stockholders are recoverable upon a theory of quantum
meruit"" The Court allowed a recovery on that basis, because there was
no evidence that the defendants had purposefully granted themselves
43

Lofland v. Cahall, Del. Supr., 118 A. 1 (1922) (quoted in Finch v. Warrior Cement
Cor.. Del. Ch., 141 A. 54, 63 (1928)).
"Hessler, Inc. v. Farrell, Del. Supr., 226 A.2d 708, 711 (1967).
45
Lofland v. Cahall, 118 A. at 5.
"Del. Ch., 146 A.2d 602 (1958), aff d in part and rev'd in part on other grounds Del.
Supr., 163 A.2d 288 (1960).
4
71d. at 610-11.
48Id. at 612.
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excessive salaries to deprive the minority stockholders of dividends or to
dissipate corporate assets.49
In Wilderman v. Wilderman, 5 this Court reached a similar
conclusion. Invalidating an authorization of additional compensation to
an officer-director because the board had previously authorized only a
lesser base amount, the Court indicated "that additional compensation
received by [the officer] for the years in question [could] find its
authorization in the theory of quantum meruit.i Because the recipient's
vote as director was required to fix the amount of compensation, the
Court applied a stricter standard of review, namely, that the recipient bore
the burden of showing the reasonableness of his compensation.52
[23] Under the Lofland v. Cahall approach, the defendants would be
required to return all compensation that had not been properly authorized
by a disinterested board. But under Hall v. Isaacs and Wilderman the
defendants may be entitled to recover the reasonable value of their
services on the basis of quantum meruit if they can demonstrate that (i)
they provided services as officers with the understanding that they would
be compensated, (ii) they did not grant themselves excessive
compensation to unjustly enrich themselves, and (iii) TCI II and Statek
benefitted from those services and would be unjustly enriched if the
defendants were not compensated.
[24-25]
Hall and Wilderman, which depart from the Lofland v.
Cahall approach, are also consistent with 8 Del. C. § 144, which provides
that in specified circumstances a self-dealing transaction with directors
will not be deemed invalid solely for that reason. Those decisions also
are consistent with modem case law holding that directors may engage
in a self-dealing transaction, but if the transaction is challenged they must
carry the burden of proving the fairness of the transaction. 3

49Id see also Barry v. Full Mold Process, Inc. Del. Ch., C.A. No. 4740, Marvel, V.C.
(June 16, 1975) (declining to appoint a custodian for the corporation because there was no
indication that "the corporation [was] being used by the individual defendants for the purpose
of enriching themselves by the payment of excessive salaries to themselves").
'Del. Ch., 315 A.2d 610 (1974).
51d,
at 615.
52

Id..

"See also Dennis J. Block, et al., The Business Judgment Rule § II.B.l.0 (1993)
(where compensation has not been approved by either disinterested directors or shareholders,
the recipient of the challenged payments bears the burden of demonstrating the entire
reasonableness and fairness of the amounts of compensation received) 5A M. Fletcher, Fletcher
Cyclopedia of the Law of Private Corporations § 2112 (penn. ed. rev. 1995) ('Today, the issue
[of compensation of directors who are officers in the absence of contract] is more likely to be
whether or not the compensation was reasonable relative to director-officers and shareholders
who may be both directors and officers").
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2.

The Compensation-for-Past-Services Arument

Next, the plaintiffs argue, in the alternative, that Johnston and
Spillane are not entitled to compensation because: (i) Johnston admitted
that he rendered services to TCI II and Statek without compensation or
promise of compensation, and (ii) Spillane testified that she rendered
services to Statek for a fixed salary. Plaintiffs argue that to permit the
defendants to receive additional compensation now would amount to an
illegal gift or waste of corporate assets.
[26] The payment of compensation for services previously performed
and for which compensation has already been received, will normally
constitute an illegal gift of corporate assets.' There are exceptions to this
rule, however, such as where there is an implied contract or where the
amount awarded is not unreasonable under the circumstances. 55
The plaintiffs argue that the counterclaim must be dismissed
because (i) the testimony establishes that no compensation was promised,
and (ii) the Statek and TCI II board minutes show that Johnston and
Spillane intentionally decided not to be compensated. As noted above,
however, Johnston's testimony and the relevant minutes may be
interpreted as consistent with his claimed understanding that although no
fixed compensation was promised, some compensation was to be paid at
a future time in an amount to be fixed retroactively.
Spillane also swore in an affidavit that the advances made to her
were intended to cover only her living expenses, and that it was always
intended that her total compensation would exceed the amounts
advanced. 6 To the extent Spillane claims that her "salary" reported on
Forms W-2 was meant only to cover expenses, that claim is legally

In their opening brief, the plaintiffs also asserted that under Section 310 of Califomia's
General Corporation Law, applicable to claims against Statek, the defendants' claim for
compensation from Statek was not legally cognizable because the compensation was not
approved by disinterested directors. The defendants responded by arguing that the
compensation was approved by a disinterested director, Samuel Greenspoon, and that
regardless, Section 310 contains an exception under which the compensation would be valid
ifthe director-officer can demonstrate thatthe compensation was reasonable. The plaintiffs did
not respond to that contention in their reply brief Because significant factual issues remain
as to the defendants' compensation claim, and a trial is needed regardless of the disposition of
this legal question, the Court need not decide the Section 310 issue at this time.
"Findanque v. American Maracaibo Co. Del. Ch., 92 A.2d 311 (1952).
"Williams v. Don Yerkes Fine Cars, Inc.. Del. Ch., C.A. No. 4777, BroM, V.C.
(June 1, 1977), Mem. Op.at 6; Blish v. Thompson Automatic Arms Corporation, Del. Supr.,
64 A.2d 581 (1948); Zupnick v. Goizueta, DeL Ch., C.A. No. 14874, Jacobs, V.C. (Jan. 21,

1997).
'Affidavit of Sandra Spillane (February 5, 1997) ("Spillane Aff."), at 9.
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nonsensical. All salaries are earned to cover living expenses. But, to the
extent Spillane claims an understanding that she would receive additional
compensation, that creates a material issue of fact.
[27] Finally, the plaintiffs contend that the amount of Johnston and
Spillane's loans made "on account of compensation" ($6.2 million) is
unreasonable per se, because (i) the loans represented more than 70% of
TCI 11's total revenues; and (ii) that amount cannot be reasonable in
relation to the minimal services required to operate a holding company.
The defendants respond that those amounts were not unreasonable in
relation to the income of TCI II's sole asset, Statek. These arguments are
premature, because as discussed in Part IV A, infra. of this Opinion, the
reasonable compensation issue is wholly separate from the issue of
defendants' obligation to repay the loans. Only if the defendants
establish their entitlement to compensation need the Court decide what
specific amount is reasonable.
3.

The Faithless Fiduciary Argument

Lastly, the plaintiffs argue that because the Court has previously
found that the defendants committed breaches of their duties of loyalty,
they have forfeited any right to compensation. This claim rests upon the
Court's findings in the § 225 action that Johnston and Spillane:
"concealed from Vendel (a) the 1985 charter amendment -adopted without his knowledge or opportunity to vote -which purported to convert Vendel's voting stock to nonvoting stock; (b) the 1992 purported charter amendment,
also not known of or approved by Vendel, that tripled TCI
II's outstanding shares, which shares were then immediately
issued to Johnston for the nominal sum of $1 per share; (c)
the payments to Johnston and Spillane by TCI II and Statek
of almost $6 million in undocumented, interest free "loans,"
between 1984 and 1992; and (d) the fact that Johnston had
never paid his agreed-to share of7 equity capital but misled
Vendel to believe the contrary. 0
[28] The difficulty with that argument is that those findings were not
essential to the Court's judgment in the § 225 action. Equally important,

57Arbitrium (Jan. 5, 1996), supra note 1, at 33.
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the Court did not-nor could it have-properly determined in a § 225
action that such conduct constituted breaches of fiduciary duty for which
the defendants could be held liable. 8
Accordingly, the plaintiffs cannot rely upon those findings to establish
facts or claims in this proceeding.
For these reasons, the plaintiffs' motion for summary judgment
dismissing the Counterclaims must be denied
IV. THE PLAINTIFFS' CLAIMS
The plaintiffs also seek summary judgment on two of their claims:
(i) their claim to recover the approximately $6 million of "loans" that the
defendants caused TCI H- to make to themselves, and (ii) their claim to
impose a constructive trust upon Johnston's TCI II shares.
A.

The Debt Claim

[29] Debt actions are normally well-suited for summary judgment
because of the relative simplicity of the issues involved. 59 Where neither
the loan nor the status of the payment is disputed, summary judgment
often will be appropriate." Here, the plaintiffs argue that because
defendants admitted in their § 225 depositions that the $6 million in
payments were loans, and it is undisputed that TCI H called those loans
and that they have not been repaid, this Court must grant summary
judgment in plaintiffs' favor.
The defendants respond that this Court has no personal jurisdiction
over them in this debt action, because the defendants received those loans
(and chose not to repay them) in their personal capacities, not as directors
of TCI H.61

Moreover, defendants argue, there are triable fact issues

regarding their statute of limitations defense. Finally, defendants urge
that there are material disputes of fact regarding whether the payments
were loans, or (as their affidavits describe) advances "on account of
compensation." These contentions are now addressed.

5

8Box v. Box, supra note 15, at 9.

"Pemberton Sales & Serv., Inc. v. Banco Popular de Puerto Rico, 877 F.Supp. 961,
971 (D. Virgin Islands 1994) (quoting Topalian v. Ehrman 954 F.2d 1125, 1137 (5th Cir.
1992)).
6Id.
6
'The Court notes that this issue only impacts the loans TCI H made to Johnston,
Spillane, and the Johnston Entities that are not Delaware corporations. This Court does have
personal jurisdiction over the Johnston Entities that are Delaware corporations.
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Personal Jurisdiction

A threshold issue is whether the defendants were properly

served with process in this action under 10 Del. C. § 3114 with respect
to the debt claim. That statute provides that by agreeing to serve as a

director of a Delaware corporation, a nonresident is deemed to submit to
the jurisdiction of the Delaware courts in an action brought in Delaware
charging the director with a violation of his official duties.62
[32] That issue arises because had the debt claim been brought as an

independent action, this Court would not have personal jurisdiction over
Johnston and Spillane as non-resident directors, because they are debtors
in their capacity as individuals, not as directors. But, where the debt
claim is joined with a claim against the defendants as directors, the Court
will retain personal jurisdiction over the non-resident directors and
adjudicate the debt claim if it is sufficiently related to the claim brought

against the non-resident directors in their directorial capacity, and if in
the circumstances it is fair to assert personal jurisdiction over those
directors on the debt claim.63
6210

Del. C §3114 pertinently provides:

"(a)
Every nonresident of this State who after September 1, 1997,
accepts election or appointment as a director, trustee or member of the
governing body of a corporation organized under the laws ofthis State or who
after June 30, 1978, serves in such capacity and thereafter removes his
residence from this State shall, by such acceptance or by such service, be
deemed thereby to have consented to the appointment of the registered agent
of such corporation (or, if there is none, the Secretary of State) as his agent
upon whom service of process may be made in all civil actions or proceedings
brought in this State, by or on behalf of, or against such corporation, in which
such director, trustee or member is a necessary or proper party, or in any
action or proceeding against such director, trustee or member for violation of
a duty in such capacity, whether or not the person continues to serve as such
director, trustee or member at the time suit is commenced. Such acceptance
or service as such director, trustee or member shall be a signification of the
consent of such director, trustee or member that any process when so served
shall be of the same legal force and validity as if served upon such director,
trustee or member within this State and such appointment of the registered
agent (or, if there is none, the Secretary of State) shall be irrevocable.
See also Steinberg v. Prudential-Bache Securities, Inc. Del. Ch., C.A. No. 8173,
Jacobs, V.C. (Apr. 30, 1986), Mem. Op. at 8-9.
63
Manchester v. Narragansett Capital, Inc.. Del. Ch., C. A. No. 10822, Chandler, V.C.
(Oct. 19, 1989); Baldwin v. Russell, Del. Ch., C.A. No. 10898 (Feb. 7, 1990); Brinati v.
Telestar,Inc., Del. Ch., C.A. No. 8118, Berger, V.C. (Sept. 3, 1985) (because enforcement of
shareholders agreement required director action, directors were "properly before the Court for
purposes of the related claim and relief sought against them as stockholders as well"); Inre
Cambridge Financial Group, Ltd.. Del. Ch., C.A. No. 9279, Hartnett, V.C. (Nov. 9, 1987)
('This Court cannot obtain personal action over a nonresident director pursuant to 10 Del. C.
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[33] Because this case involves the latter scenario, the first issue is
whether the debt claim is sufficiently related to the plaintiffs' independent
claim that the defendants, by causing the corporation to make the loans,
breached their duties as TCI II directors. On that issue Manchester v.
Narragansett Capital, Inc.' is controlling. There, a director plaintiff
alleged separate claims for breach of fiduciary duty and breach of
contract. The defendants argued that the contract claim was insufficiently
related to the fiduciary duty claim to support personal jurisdiction over
the defendants, because the plaintiff brought the contract claim to enforce
his rights as an employee, not as a stockholder. Rejecting that argument,
Chancellor Chandler held that:
... the gravamen of plaintiff's contract claims is his alleged
wrongful termination of employment by the individual
defendants for the purpose of increasing their own control
over the corporation and its affiliates. His breach of
fiduciary duty and corporate waste claims allege that the
individual defendants are now acting to destroy [the
company] by diverting its assets into their own pockets and
by insuring that the corporation obtain no future investment
opportunities. I find these claims to be sufficiently related
in that, taking the facts alleged as true, the termination of
the plaintiff appears to have resulted in the mismanagement
of the corporation by the individual defendants.
Furthermore, given the fact that the individual defendants
are all employees, shareholders, officers, and directors of the
corporation, it would be artificial to distinguish their actions
as having been taken in different guises when, as directors,
they control the corporation. In that capacity they should
expect to answer in a Delaware court for the contract actions
related to plaintiffs breach of fiduciary duty claims.'

[34] The debt claim here is similarly subsumed within the plaintiffs'
broader claim that the defendants breached their fiduciary duty by causing
TCI II to make the challenged loans. All elements of the debt claim-the
existence of the loans, their terms, and the failure of the defendants to
repay them-would have to be proved to establish the fiduciary duty
claim, because the loans are alleged to be the product of the breach of

§ 3114 for contract actions entirely unrelated to a director's fiduciary duty" (emphasis added)).
"See supra note 63.
'Manchester, supra note 63, at 7 (emphasis added).
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fiduciary duty. Here, as in Manchester, it is "artificial" to separate the
defendants' role as directors from their role as individual debtors, where
the defendants who received the loans were also the sole directors and
officers of the corporation that made the loans.
[35-37]
The second issue is framed by the defendants' argument that
for this Court to assert personal jurisdiction over them on the debt claim
would work a denial of due process. I cannot agree. A critical element
of the due process analysis is foreseeability--whether the defendants could
have reasonably anticipated that their actions would subject them
personally to jurisdiction in Delaware.66 Here, the defendants could and
should reasonably have foreseen that by causing (as directors) the
corporation to make these loans to themselves (as individuals), they
would subject themselves to jurisdiction in Delaware and be required to
justify (as directors) the fairness of those loans. The defendants should
also reasonably have foreseen that the corporation would seek to recover
those loans in the same action, since both claims rest upon the identical
core facts. To compel the defendants to respond to that debt claim in
these circumstances is surely not unfair and will work no injustice upon
them.
2.

The Defendants' Earlier Testimony

The defendants next argue that material disputes of fact preclude
summary judgment on the loan claim. Defendants insist that these
"loans" were actually advances against compensation because the parties
never intended for them to be repaid. That assertion finds support only
in the defendants' affidavits filed in this action. The plaintiffs rely upon
the rule that a party cannot raise a genuine issue of material fact by
submitting affidavits that directly contradict his earlier testimony.6 7
Although the defendants claim that these affidavits do not
contradict their earlier testimony, the record shows otherwise. Mr.
Johnston testified:

"Carlton Investments v. TLC Beatrice Int'l Holdings, Inc. Del. Ch., C.A. No. 13950,
Allen, C. (Nov. 21, 1995), Mem. Op. at 20-21, appeal denied Del. Supr., 676 A.2d 908
(1996); World-Wide Volkswagen v. Woodson, 444 U.S. 286, 297 (1980).
67
See Babrocky v. Jewel Food Co. & Retail Meatcutters 773 F.2d 857, 861 (7th Cir.
1985); Barwick v. Celotex Corp. 736 F.2d 946, 960-61 (4th Cir. 1984); Barticheck v. Fidelity
Union Bank 680 F.Supp. 144, 147 (D.N.J. 1988).
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A:

I haven't received any compensation... through TCI
II. I have received loans and not compensation.
Period.68

And Mrs. Spillane testified:

Q:

... TCI II did not report any compensation or
salaries to its officers or directors on its tax returns.
Is that right?

A:

It didn't pay - pay compensation.

Q:

....It is correct, is it not, that TCI II did not report
compensation or wages to its officers and directors on
its tax returns for any of the years 1984 to 1992?

A:

That is correct

Q:

All right. And the reason, as you say, that you didn't
do that is because these - this was not compensation.
It was just loans. Is that right?

A:

These were loans.69

[38] Contradicting their earlier testimony that the loans were loans,
Johnston and Spillane now assert that "the alleged loans were actually
advances on account of compensation for services rendered to TCI II and
always were to be forgiven."7 That assertion might create a material
issue of fact if it were accompanied by a satisfactory explanation of the
contradictions with the defendants' earlier testimony 7 ' No such
explanation is proffered here. I conclude that the defendants' effort to
reinvent their testimony is unavailing.
[39-40]
By definition a loan is "something lent or furnished on
condition of being returned, esp[ecially] a sum of money lent at

"'Affidavit of Thomas J.Allingham, II, Esquire ("Allingham Aff.") Ex. B. [Johnston
dep. at 407].
"'Allingham Aff., Ex. A [Trial Tr. at 665 (Spillane)].
7
Defendants Mem. of Law in Opposition to Plaintiffs' Motion for Partial Summary
Judgment, for a Stay of Discovery, and for Sanctions (February 26, 1997), at 37; s also
Affidavit of H. Frederick Johnston (February 25, 1997), at 8; Spillane Aff. 6.
"See Babrocky, 773 F.2d at 861.
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interest."'72 A "loan" that is intended never to be repaid is either a gift or
compensation, but it cannot be a loan. Thus, the defendants' § 225
testimony that these payments were "loans on account of compensation"
is legally nonsensical, and their current affidavit testimony that they were
to receive advances that would never have to be repaid, contradicts their
earlier testimony that those payments were loans, not compensation.
If that were not enough, Johnston admitted in his deposition that
he was obligated to repay those loans:
Q:

I am showing you.., a copy of Exhibit 23 to your
deposition. The first page of that document is titled
loans receivable and if you will look at the last line
under the column HFJ, you will see the figure
2,106,668. Does that refresh your recollection at least
as of the end of '92 you owed TCI II, 2,106,668?

A:

That's correct.

Q:

But you believe that you no longer owe that money
to TCI II?

A:

I do owe that.73

Nor does Spillane's testimony establish that the "loans" to her
were never to be repaid. She testified that the board never addressed the
issue. 74
Finally, the plaintiffs point to the TCI 11 ledgers--created by
Spillane-and TCI I's tax returns-signed under penalty of perjury by
Johnston and Spillane--evidencing that these sums were documented as
outstanding loans, without any notation that they would never be repaid.
[41-42]
For these reasons, the defendants' affidavits, which swear
that these loans were actually advances never to be repaid, do not create
a genuine issue of material fact.75 Those affidavits directly contradict the
myriad of evidence and the defendants' earlier testimony that these
payments were loans. It is undisputed that the corporation has called the
loans and that the defendants have not repaid them. Accordingly, the
plaintiffs have established, prima faie, TCI II's entitlement to recover the

"'The Random House College Dictionary (1975), at 785 (emphasis added).
'Allingham Aft. Ex. B. [Johnston dep. at 478].
"4 See Allingham Aff., Ex. C. [Spillane dep. at 760].
"See supra note 67.
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unpaid loans. The only remaining issue is whether there is a defense to
that claim.
3.

The Statute of Limitations Defense

The defendants argue that there are material issues of fact relating
to their statute of limitations defense, because the loan transactions
occurred over three years before the bringing of this action, and there are
questions as to whether the equitable tolling doctrine saves the plaintiffs'
claim. The plaintiffs respond by arguing that the statute of limitations
begins running only when a claim accrues. Plaintiffs then assert that a
claim on a demand loan accrues only when a demand is made.
Therefore, plaintiffs conclude, because TCI II called the loans only one
year before bringing this action, the three year statute of limitations did
not bar the loan claim.
The defendants do not respond frontally to this argument. Rather,
they refer the Court generally to its earlier decision denying the
defendants' motion to dismiss, where the Court found that there were fact
issues as to whether the equitable tolling doctrine would apply to the
plaintiffs' claims against the defendants.76 That, however, does not
specifically respond to the plaintiffs' argument that the loan claims may
not be barred, regardless of the equitable tolling issue, because the statute
of limitations did not begin to run until the time of the demand.
Given the inadequate briefing on this issue, and because there will
be a trial on the merits regardless, in which the applicability of the
equitable tolling doctrine to all of the plaintiffs' claims will be addressed,
the Court will defer the limitations-related issues until after post-trial
briefing.
B.

The Constructive Trust Claim

76See Oral Ruling after Argument on Defendants' Motion to Dismiss (November 14,
1996) transcript, at 77-78.
'The record is also unclear as to whether the loans may properly be categorized as
demand loans. The defendants claim that they never intended to repay those loans, and that
at the time compensation was set the loans would be forgiven. Although from a legal
standpoint a "loan" that is never to be repaid is not a loan, from a factual standpoint the
defendants' position that these payments were "loans on account of compensation" might be
argued as evidence of an agreement that the loans would fall due .,en the defendants'
compensation was set. The result would be that the compensation would partially or
completely offset the amount due. Under that view, the assertion of the debt claim would not
be untimely, because the loans would not fall due until such time as the defendants'
compensation is fixed.
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Finally, the plaintiffs next argue that this Court should grant
summary judgment on their claim to impose a constructive trust on
Johnston's TCI II shares because (i) in the § 225 action the Court found
that Johnston obtained his TCI H stock through breaches of fiduciary duty
and fraud; and (ii) Johnston wrongly withdrew funds from TCI II in
amounts that exceeded his capital contribution.
1.

The Court's Earlier Findings

The plaintiffs rely upon the findings of this Court in its § 225
Opinion that Johnston was refunded a portion of his equity investment,
and had misled Vendel as to the extent of his equity investment.7 8 But
as earlier held, those findings are not binding in this action, nor has the
Court ever adjudicated the breach of fiduciary duty claims. Therefore,
the § 225 factual findings cannot form the basis for a grant of summary
judgment on this claim.
2.

Johnston's Withdrawals

The plaintiffs next urge that this Court should impose a
constructive trust upon Johnston's TCI II shares, because he wrongfully
withdrew amounts in excess of his entire equity contribution, thereby
putting none of his investment at risk. In 1984 alone, plaintiffs argue,
Johnston withdrew from TCI II significantly more than his $100,000
equity investment--$287,875 in TCI II Bankers Trust checks, $15,755 in
covert dividends and $817,291 in Statek checks. 7' Therefore, plaintiffs
conclude, Johnston fraudulently issued stock to himself for no
consideration, for which reason a constructive trust should b& imposed
upon all of Johnston's TCI IIshares.8"
The defendants respond that the plaintiffs have never established
that Johnston's withdrawals were wrongful and that the legality of such
withdrawals is an issue of fact that must be determined at trial. For
support, the defendants rely upon Ms. Spillane's affidavit, which states
that the payments "were made to Mr. Johnston as reimbursement for his
and his companies' expenses properly chargeable to TCI II and Statek.'

7(Arbitrium (Jan. 5, 1996), supra note I at 11, 27, 35.
79
Affidavit of John Garvey (March 19, 1997), at
2.4.
"°See Thompson v. Price Cal. Dist. App., 59 Cal. Rptr. 174 (1967); Sher v. Malden
Taxi Inc. Mass. App., 349 N.E.2d 366 (1976).
"Spillane Aff.
10-11.
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The burden to demonstrate the absence of a material dispute of fact

rests upon the movant. It is the plaintiffs who bear the burden of
demonstrating that these withdrawals were wrongful and fraudulent On

this record, the plaintiffs have not carried that burden.

Summary

judgment must, therefore, be denied as to this claim.'
V. CONCLUSION

Counsel shall confer and submit a form of order implementing the
rulings made in this Opinion.

ZAUCHA v. BRODY

Court of Chancery of the State of Delaware,New Castle
No. 15,638-NC

May 8, 1997
Plaintiff filed a summary proceeding to decide the lawful directors

of the corporation after the occurrence of a consent solicitation. The
defendants counterclaimed that the consent solicitation should be
invalidated on the principle of equitable constraint and disclosure
violations.
The court of chancery, per Vice-Chancellor Balick, concluded that
the lawful board of directors were those elected through the consent
solicitation and denied defendants' counterclaim. The court found that

the director who solicited stockholders' consent did not engage in
'The defendants assert that even if this Court were to find that the withdrawals were
improper, the appropriate remedy is for the corporation to recover the funds Johnston withdrew,
not to impose a constructive trust upon Johnston's TCI H shares. In my opinion, it is
premature to decide that issue. If Johnston anticipated withdrawing more than his equity
investment before he ever invested any funds, then a constructive trust may be appropriate
because Johnston never intended to pay for his shares. See Thompson v. Price, Cal. Dist. App.,
59 Cal. Rptr. 174 (1967). But because those facts remain to be developed, it is premature to
commit to any form of remedy at this stage.
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improper conduct nor did the court find disclosure violations that would
justify setting aside the stockholders' consents.
1.

Corporations

0t

213

In accordance with the principle of equitable constraint, the court
will invalidate legally permissible acts whose purpose or effect is
inequitable.
2.

Corporations

= 283(1)

Since those in control of a corporation presumably have the means
of protecting themselves from allegedly inequitable acts by dissident
directors, the principle of equitable constraint is usually used to constrain
the inequitable exercise of power by a board or controlling stockholder.
3.

Corporations

-

192

The statute creating the right to act by consent clearly and
unambiguously permits a majority of the stockholders of a corporation to
act immediately. DEL. CODE ANN. tit. 8, § 228 (1997).
4.

Corporations

C=,

191

The board has no right to delay a solicitation for the purpose of
more effectively opposing it.
5.

Corporations

m

191, 201

The court will not normally allow a board to delay a stockholders'
meeting for the purpose of preparing financial reports.
6.

Corporations

=

191

A board's lack of audited financial statements does not justify
delaying a consent solicitation.
7.

Corporations

t

191

The precedents in the area of equitable constraint are, by the nature
of the doctrine, case-specific.

19981
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Corporations

On

198(3), 310(1)

Directors seeking stockholder action must disclose all material facts
known to them in their proxy solicitation.
9.

Corporations

t

198(3), 201, 310(1)

Equitable relief may be granted for a fiduciary's nonfraudulent
failure to disclose material facts in soliciting consents.
10.

Corporations

*=, 192

Section 228 does not limit the right to seek consents to
stockholders. DEL. CODE ANN. tit. 8, § 228 (1997).
11.

Corporations

t

310(1)

Fiduciary duties are not limited to the board as a body or to the
controlling majority, but bind individual directors.
12.

Corporations

-

310(1), 315

The corporate opportunity doctrine is an instance of the general
principle that a director is bound by fiduciary duty when acting in another
role with respect to the corporation.
13.

Corporations

C-

310(1)

A director will not be relieved of his fiduciary duty simply because
he is acting in another capacity.
14.

Corporations

C

310(1)

Stockholders have a right to assume that directors always act in
what they believe to be the stockholder's best interest, and that
assumption should apply to a dissident director who solicits stockholders'
consents.
15.

Corporations

0!

198(3), 310(1)

A director has a fiduciary duty to disclose fully and fairly all
material information when he seeks shareholder consents.
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3 10(1)

In the context of a director's fiduciary duty of disclosure, a
material fact is one that a reasonable investor would view as significantly
altering the total mix of information made available.
17.

Corporations

C-=

198(3), 283(1), 310(1)

In a contest between board members where both contestants have
access to inside information and a fiduciary duty to stockholders,
assuming that one party's disclosures are not adequate, the court will
consider the information provided by the opposing party in determining
whether to set a contested solicitation aside.
18.

Corporations

=

198(3), 283(1), 310(1)

No disclosure violation will be found that justifies setting aside
stockholders' consents where the alleged defect in disclosure involved
opinions, perspectives, and accusations not only unadjudicated but
uncharged, where the board informed stockholders of its position on each
point the board alleges were not fairly disclosed by the opposing party,
and where the board countered the opposing party's charges and made
many of its own.
19.

Corporations

C

198(3), 283(1), 310(1)

In determining whether any disclosure violation would justify
setting aside the stockholders' consents, a claim that a party failed to
disclose his opponent's expert opinions will fail because there is no duty
to disclose the opponent's expert opinions.
20.

Corporations

Cm

198(3), 283(1), 3 10(1)

When a director solicits stockholders' consents, his duty to disclose
does not include every proposal made in negotiations during control
contests.
21.

Corporations

= 198(3), 283(1), 310(1)

When a director solicits stockholders' consents, the director is
under no obligation to make self-accusatory statements or to disclose
possible legal actions.
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Corporations

0

198(3), 283(1), 310(1)

When a director, who has been removed from his positions as
chairman and chief executive officer, solicits stockholders' consents, he
has no duty to draw negative legal conclusions about his conduct or to
adopt his opponents' current explanation of why he was removed in
making his disclosures to the stockholders.
23.

Corporations

-=

198(3), 283(1), 310(1)

A disclosure violation that would justify setting aside stockholders'
consents will not be found where the opposing party fails to prove that
any material fact was omitted.
24.

Corporations

C

198(3), 283(1), 310(1)

When a director solicits stockholders' consents, the director is not
required to speculate or draw adverse inferences in his solicitation
materials.
25.

Corporations

t"=

197

Delaware law gives the right to act by consent unless otherwise
provided in the certificate of incorporation.
26.

Corporations

=

198(3), 283(1), 310(1)

The omission of one fact to the stockholders may not justify
undoing a hard-fought contest and putting the stockholders to the expense
of a second solicitation where the result would in all probability be the
same.
27.

Corporations

C

198(3), 283(1), 310(1)

In determining whether any disclosure violation would justify
setting aside stockholders' consents, the court's concern is whether the
consent solicitation was fundamentally fair and the result represents the
well-informed judgment of the stockholders.
Martin P. Tully, Esquire, William M. Lafferty, Esquire, and S. Mark
Hurd, Esquire, of Morris, Nichols, Arsht, & Tunnell, Wilmington,
Delaware; and Steven H. Reisberg, Esquire, of Willkie, Farr, &
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Gallagher, New York, New York, of counsel, for plaintiff and
counterclaim defendant.
Stephen B. Lamb, Esquire, and Andre G. Bouchard, Esquire, of Lamb &
Bouchard, Wilmington, Delaware; Stuart L. Shapiro, Esquire, of Shapiro
& Allen, New York, New York, of counsel; Sweeney & Associates P.C.,
Pittsburgh, Pennsylvania, of counsel, for defendants and counterclaim
plaintiff.
BALICK, Vice-Chancellor
This is a summary proceeding under Section 225 of the Delaware
General Corporation Law to decide who are the rightful directors of
Northstar Health Services, Inc. The issue is the validity of the outcome
of a contested consent solicitation pursuant to 8 Del. C. § 228. The
proceeding is summary in nature because of the importance of speedily
determining who is authorized to act on behalf of the corporation. This
opinion follows and supplements the oral decision at the conclusion of
the proceeding on May 8, 1997.

The action by consent was solicited by Thomas W. Zaucha, the
company's largest stockholder. Mr. Zaucha is a physical therapist who
founded a private company, Keystone Rehabilitation Systems, Inc., in
1979. Keystone grew into a business with $22 million a year in revenue
by 1995. With the advice of Steven N. Brody, a consultant on public
corporation finance, Mr. Zaucha sought a means to attract outside capital
for his company. Mr. Zaucha and Mark DeSimone, who controlled
Northstar, a smaller public company providing similar physical therapy
services, agreed to a merger.
The merger was completed at the end of 1995. Mr. DeSimone
continued as a director, Mr. Brody was appointed to the board, and Mr.
Zaucha became Northstar's chief executive officer and chairman of the
board. Mr. Zaucha also became a substantial creditor of Northstar. At
Mr. DeSimone's suggestion, Mr. Zaucha purchased several properties that
were formerly owned by Keystone for $5.3 million and entered into
lease-back agreements with the company. In exchange for his Keystone
stock, Mr. Zaucha received notes from Northstar for more than $5 million
and 900,000 shares or about 15% of Northstar's outstanding common
stock.
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In April 1996, Northstar's auditor, KPMG Peat Marwick, informed
the board that it could not complete the 1995 audit because of extensive
self-dealing transactions by Mr. DeSimone and persons associated with
him. As a result, NASDAQ delisted Northstar, Mr. DeSimone and his
associates resigned, Northstar went into default on its bank debt, and a
number of stockholder lawsuits were filed against the company.
Northstar hired outside lawyers and forensic accountants to conduct an
investigation into Mr. DeSimone's alleged mismanagement.'
In May 1996, Robert J. Smallacombe, a turnaround expert
suggested by Mr. Brody, and David D. Watson, a long-time Keystone
employee and president of Northstar, were appointed to the board.
During the negotiation of Mr. Smallacombe's consulting contract,
disagreement began over the extent of his role in the company,
broadening by August to include personnel issues, the costs of the
continuing investigation, Mr. Zaucha's lease agreements, and other
subjects. By the end of the summer, Messrs. Brody and Smallacombe
asked Mr. Zaucha to step down as chief executive officer in favor of Mr.
Smallacombe.
In November 1996, the board appointed one of the attorneys
involved in the investigation, Charles B. Jarrett, Jr., to the board over Mr.
Zaucha's objection. The board then voted to expand to six members, and
appointed Timothy C. Pesci, a Pennsylvania state representative, to the
new position over Mr. Zaucha's objection.
On January 15, 1997, the board voted to authorize a total of
1,200,000 stock options to all board members, except Mr. Zaucha. Some
of the options had been previously provided for in consulting contracts
and board resolutions. The options were for 17% of the company's total
common stock. Mr. Zaucha voiced objections at the meeting and
abstained from voting for the options.
After that meeting, Mr. Zaucha contacted Commonwealth
Associates, an investment banking firm that provided services to
Northstar but was terminated in October 1996 because of the
circumstances surrounding Northstar's suit against Mr. DeSimone. Mr.
Zaucha sought advice on conducting a proxy fight to unseat the board,
and was told that his best course of action, in light of the company's
failure to hold an annual meeting in 1996, was to conduct a consent
solicitation.

'The parties appear to agree on Wr. DeSimone's misconduct, but he is not a party to
this case, no criminal charges have been brought, and the pending civil claims against him have
not been adjudicated.
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After consulting Commonwealth and the New York law firm of
Wilkie, Farr and Gallagher, Mr. Zaucha decided not to take action at that
time. Several days later, Mr. Zaucha received a memorandum from
Northstar's counsel describing proposed defensive measures, including an
amendment deleting the by-law provision on action by consent. The
board adopted the amendments on January 21, with Mr. Zaucha
abstaining.
Mr. Zaucha then began planning his consent solicitation. He
formed a committee, which included employees of Commonwealth, and
formed a slate of new directors, two of whom were nominated by
Commonwealth. He retained a proxy solicitation firm, Mackenzie
partners, and commenced the solicitation by delivering his consent to the
company on February 5, 1997.
At the next board meeting, on February 12, 1997, the board voted
to remove Mr. Zaucha from his positions as chairman and chief executive
officer. A statement was read accusing Mr. Zaucha of failing to comply
with federal securities law when he acquired 75,000 shares of Northstar
stock in December 1996. Mr. Jarrett submitted a report to the board on
the company's leases from Mr. Zaucha.
In the weeks that followed, the two sides engaged in a heated
contest. The company retained a well-known proxy solicitation firm,
Georgeson & Co., and budgeted $750,000 for the contest and possible
litigation cost, $300,000 of which was spent to persuade stockholders not
to execute consents. Both sides sent numerous mailings to stockholders,
issued press releases, conducted a telephone campaign, and met with large
stockholders.
The Securities and Exchange Commission would not authorize the
company to send revocation of consent forms to stockholders until it filed
its overdue Form 10-K for 1995, which would have required audited
financial statements. Both sides nonetheless informed the company's
stockholders of their right to revoke as well as to refuse consent.
Mr. Zaucha's solicitation sought both to replace the other members
of the existing board with his own slate and to repeal the by-law
amendments passed by the board at its January 21 meeting. His
solicitation materials focused on the alleged entrenching effect of the
amendments, the size of the stock option package, and the amount of
consulting fees paid to board members. The company's materials
emphasized the charges against Mr. Zaucha relating to the rent he was
receiving and his recent purchase of Northstar stock, his approval of some
of the stock options, Commonwealth's participation in the solicitation, as
well as the board's successful crisis management and business plan for
the future.
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By March 24, Mr. Zaucha delivered the consents of over 60% of
the stockholders and claimed that he and his nominees constituted the
board. The board refused to recognize the consents and brought an
action in the Federal District Court for the Western District of
Pennsylvania, which the parties agreed to dismiss in favor of this
proceeding.
II
[1-2] The board argues that Mr. Zaucha's consents should be invalidated
pursuant to the principle of equitable constraint because he commenced
his solicitation when the company could not seek revocations of consent
In accordance with that principle, the court will invalidate legally
permissible acts whose purpose or effect is inequitable.2 Since those in
control presumably have the means of protecting themselves from
allegedly inequitable acts by dissident directors, the principle is usually
used to constrain the inequitable exercise of power by a board or
controlling stockholder.2
Assuming that the principle may apply to a dissenting director in
appropriate cases, the question is whether the timing of Mr. Zaucha's
consent solicitation is the sort of inequitable conduct that requires this
court to constrain the exercise of his clear legal right The board argues
that the timing of the solicitation was inequitable not only because
Northstar could not solicit revocations of consent without audited
financial reports but also because stockholders were deprived of an
opportunity to consider the essential information included in those
reports.
[3-6] The statute creating the right to act by consent "clearly and
unambiguously permits a majority of the stockholders of a corporation to
act immediately."4 The board has no right to delay a solicitation for the
purpose of more effectively opposing it.' This court will not normally
allow a board to delay a stockholders' meeting for the purpose of
preparing financial reports.6 For similar reasons, a board's lack of

2Schnell v. Chris-Craft Industries, Inc. Del.Supr., 285 A.2d 437, 439 (1971).
'See e.g., Giuricich v. Emtrol Corp. Del.Supr., 449 A.2d 232 (1982); American
Pacific Corp. v. Super Food Services, Inc., Del.Ch., CA.No. 7020, Longobardi, V.C. (Dec. 6,
1982).
4
Alen v. Prime Computer Inc., Del.Supr., 540 A.2d 417, 420 (1988).
'Datapoint Corp. v. Plaza Securities Co., Del.Supr., 496 A.2d 1031, 1034 (1985).
6
See e Walsh v. Search Exploration, Inc., Del.Ch., C.A. No. 11673, Allen, C,
(Aug. 31, 1990).
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audited financial statements does not justify delaying a consent
solicitation.
[7]
The precedents in the area of equitable constraint are, by the nature
of the doctrine, case-specific. The cases cited by the board involve
directors interfering with stockholder voting rights for the purpose of
entrenchment.7 Although we are not aware of any case where a director
has been accused of inequitably manipulating the corporate governance
process to oust other directors, presumably the prohibition against
inequitable conduct would also apply to a dissident director But on the
specific facts of this case I am satisfied that Mr. Zaucha's conduct had no
improper purpose or effect.
Mr. Zaucha began his consent solicitation in response to specific
actions by an appointed board that had never held a stockholder meeting.
I accept his testimony that he was not aware of the effect of Northstar's
failure to file a Form 10-K and that the timing of his solicitation had
nothing to do with resulting restrictions on the company. I further accept
the uncontroverted testimony of Mr. Zaucha's proxy solicitor, Daniel
Burch, that he set the date for the conclusion of the solicitation based on
a typical six-week timetable for such an undertaking without any
knowledge of Northstar's problems or plans with regard to audited
financial statements.
Audited financial statements were not so important that
commencing the consent solicitation when they were unavailable would
amount to inequitable manipulation. The contest centered on issues of
corporate governance and executive compensation. The board claims that
the audited financial reports would have demonstrated its success in
response to the company's financial crisis, yet it chose not to provide
unaudited financial statements to the stockholders. It is doubtful that
audited reports would have been helpful to the board. Although they
might have shown some cost-cutting measures, they would have also
shown larger losses than the company projected in its November 1996
Business Plan. Since Mr. Zaucha was the chief executive officer and
chairman of the board, the contesting parties would have doubtless
debated who should take the credit or the blame, if audited reports were
available.
Mr. Zaucha's solicitation satisfied the requirement of instructing
stockholders on how to revoke consent.' Although the board was not

'See e Lerman v. Diagnostic Data, Inc. Del.Ch., 421 A.2d 906 (1980); Giuricich
supra; Aprahanian v. HBO & Co.. Del.Ch., 531 A.2d 1204 (1987); Blasius Industries, Inc. v,
Atlas Corp. Del.Ch., 564 A.2d 651 (1988).
'Pabst Brewing Co., Inc. v. Jacobs. D.DeI., 549 F.Supp. 1068 (1982).
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authorized to circulate a revocation of consent form, it did circulate its
preliminary solicitation of revocations, which also included instructions
on how to revoke consent. Mr. Zaucha had no legal or equitable duty to
provide a form for stockholders to revoke the consent he sought. I am
satisfied that neither the lack of audited financial reports nor of a
revocation of consent form justifies setting the result of the solicitation
aside.

[8-9] I will turn now to the disclosure claims. The parties differ on
applicable standard for invalidating consents. One could conclude from
older cases that the board must prove fraud.' But the Supreme Court has
more recently stated that directors seeking stockholder action must
disclose all material facts known to them in their proxy solicitation."0
Thus, equitable relief may be granted for a fiduciary's non-fraudulent
failure to disclose material facts in soliciting consents."
[10-13]
Mr. Zaucha argues that he sought consents not as a director
but as a stockholder. The statute does not limit the right to seek consents
to stockholders. More fundamentally, fiduciary duties are not limited to
the board as a body or to the controlling majority, but bind directors
individually. The corporate opportunity doctrine is an instance of the
general principle that a director is bound by fiduciary duty when acting
in another role with respect to the corporation." I see no sound reason
to relieve a director of his fiduciary duty simply on the basis that he is
acting in another capacity.
[14] One reason for the fiduciary duty of disclosure is directors' greater
access to knowledge. A dissident director like Mr. Zaucha has that
knowledge no less when challenging controlling board members.
Stockholders have a right to assume that directors always act in what they
believe to be the stockholder's best interest, and I see no reason why that
assumption should not apply to a dissident director who solicits
stockholders' consents.

9
Lawrence A. Hamermesh, Calling Off the Lych Mob: The CorporateDirectors's
FiduciaryDisclosure Duty, 49 Vand. L. Rev. 1087, 1110 (1996).
'°Stroud v. Milliken Enterprises, Inc., Del.Supr., 552 A.2d 476, 479-480 (1989).
"Cf. Arnold v. Society for Say. Bancorp. Inc., Del.Supr., 650 A.2d 1270 (1994).
"Guth v. Loft,Inc. Del.Supr., 5 A.2d 503, 510 (1939)("The rule, referred to briefly
as the rule of corporate opportunity, is merely one of the manifestations of the general rule that
demands of an officer or director the utmost good faith in his relation to the corporation which
he represents.").
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[15-16]
Although there is no case directly on point, the logical result
of recent cases in this evolving area is that, as a director, Mr. Zaucha had
"a fiduciary duty to disclose fully and fairly all material information"
when he sought shareholder consents. 3 A material fact is one that a
reasonable investor would view as significantly altering the "total mix"
of information made available. 4
[17] One must nonetheless recognize that a contest between board
members differs from 'the typical case of a unified board seeking
stockholder action. Both contestants had access to inside information and
a fiduciary duty to the stockholders. The question before the court is not
simply whether there was a disclosure violation, but whether any such
violation warrants setting aside the result.' Assuming that one party's
disclosures are not adequate, the court will consider the information
provided by the opposing party in determining whether to set a contested
6
solicitation aside.1
Moreover, the discretionary decision whether to grant the requested
relief involves practical considerations. It is a serious matter for a
relatively small company in poor financial condition to incur the
substantial cost of a consent solicitation. Northstar had over $6 million
in losses in 1996. The board budgeted $750,000 to resist Mr. Zaucha's
consent solicitation. Although elections must meet a high standard of
fairness, it is nonetheless true that the outcome is temporary. Northstar
will presumably now hold regular elections or, if it does not, others may
similarly solicit consents.
[18] I am satisfied that the board has not proven any disclosure
violation that justifies setting aside the stockholders' consents. On
virtually every point argued by the board, the alleged defect in disclosure
involves opinions, perspectives, and accusations, not only unadjudicated
but uncharged. The board informed stockholders of its position on each
of the points it now alleges were not fairly disclosed by Mr. Zaucha. It
countered Mr. Zaucha's charges and made many of its own. There is no
reason to conclude that any misstatement or nondisclosure affected the
result. I will now briefly discuss each of the alleged disclosure
violations.
[19] The board claims that Mr. Zaucha's solicitation materials failed to
disclose material facts relating to the stock options approved by the board
at their January 15, 1997 meeting. The claim that Mr. Zaucha improperly

"Stroud v. Grace, Del.Supr., 606 A.2d 75, 84 (1992).
"Rosenblatt v. Getty Oil Co.. Del.Supr., 493 A.2d 929, 944 (1985).
"In
re Seminole Oil & Gas Corporation Del.Ch., 150 A.2d 20 (1959).
'6 Cf. Weinberger v. Rio Grande Industries, Inc. Del.Ch., 519 A.2d 116 (1986).
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failed to disclose that the board priced the options based on the opinion
of an independent investment banking firm fails because he had no duty
to disclose his opponent's expert opinions. 17 The claim that Mr. Zaucha
did not disclose that he had voted to approve some of the options fails
because his consent solicitation disclosed that the grant of 25,000 shares
to each outside board member was approved by the board unanimously.
While it is true that Mr. Zaucha approved Messrs. Smallacombe's and
Brody's employment contracts, the terms in the contracts are not the same
as the terms approved at the board's January 15 meeting. Mr. Zaucha did
fail to disclose that certain options approved at that meeting were not
exercisable until Northstar's stock was relisted on a stock exchange at a
price of at least $5.93. Assuming that those terms would be considered
material, the stockholders were informed of the omitted facts by the
board.
The board alleges that Mr. Zaucha's solicitation falsely stated that
Messrs. Jarrett and Pesci "engaged in a continuous pattern of self-dealing
and self-enrichment to the neglect of the interests of the shareholders."
The quoted passage is in a press release attributing those actions to the
board as a whole. Messrs. Jarrett and Pesci were members of the board
that approved a number of self-dealing transactions of other board
members. The fact that they were not themselves parties to those
transactions does not make the statement false and misleading.
[20] The board alleges that Mr. Zaucha failed to disclose that during the
consent solicitation he offered to keep Messrs. Jarrett and Pesci on the
expanded board. Mr. Zaucha's solicitation stated that he intended to
expand the board to eleven directors, which would require the
appointment or election of additional directors. The duty to disclose
cannot include every proposal made in negotiations during control
contests. Since there was no agreement that Messrs. Jarrett and Pesci
would stay on the board, Mr. Zaucha's offer is not a material fact.
The board makes a variety of claims regarding Mr. Zaucha's
disclosure of Commonwealth's dealings with Northstar. The board argues
that Mr. Zaucha should have disclosed that Northstar terminated its
relationship with Commonwealth because of the circumstances
surrounding Northstar's suit against Mr. DeSimone. Suspicions or
accusations relating to Commonwealth's involvement with Mr. DeSimone
are not material facts. The board did not prove that Commonwealth
acted improperly during Mr. DeSimone's tenure at the company and no
charge of wrongdoing has been brought against Commonwealth. The
t
Edelman v. Philips Petroleum Co.. Del.Ch., CA. No. 7899, slip op. at 23, Walsh,
V.C. (Feb. 12, 1985).
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board claims that Mr. Zaucha falsely stated that he was assured by
Commonwealth that it had no business dealings with Mr. DeSimone since
his resignation. The evidence offered in support of that allegation is
confusing and insufficient to support a finding that Mr. Zaucha's
statement was false. The evidence does cause concern as to whether that
assurance was true or, if technically true, was misleading. It seems that
Commonwealth had dealings with another corporation controlled by Mr.
DeSimone. The board's assertion that Mr. Zaucha failed to disclose that
Commonwealth's president, Mr. Falk, was a member of the Committee
fails because the board has not proven that the alleged omission was true.
[21] The board claims that Mr. Zaucha did not disclose that the board
sought to reset the rents that Mr. Zaucha was receiving to pre-merger
levels and he threatened to sue the company over the dispute. Mr.
Zaucha disclosed his rental arrangement with Northstar and offered to
accept the opinion of an independent appraiser on whether the
arrangement was fair to the company. He is under no obligation to make
self-accusatory statements or to disclose possible legal actions. The only
actual event relating to the dispute is the submission of Mr. Jarrett's
report recommending that the board renegotiate the leases. That event,
which occurred after the commencement of the solicitation, is not a
material fact.
[22] The board accuses Mr. Zaucha of failing to disclose that the board
discharged him due to his alleged securities law violations. Mr. Zaucha
stated that his removal was in retaliation for his consent solicitation. He
has not been charged with any securities law violation. The existing
board's own press release announcing Mr. Zaucha's dismissal makes no
reference to that accusation. He has no duty to draw negative legal
conclusions about his conduct or to adopt his opponents' current
explanation of why he was removed from his positions as chairman and
chief executive officer.
The board asserts that Mr. Zaucha stated his salary was $125,000
when it was in fact $275,000, with deferred salary payout included. The
board has failed to prove that the deferred payout was salary rather than
part of the purchase price for Keystone.
[23] The board asserts that Mr. Zaucha's solicitation refers to a
"committee" when, in fact, the other two members' participation in the
contest was minimal. There is no evidence that the statements issued by
the committee were issued without the consent of all members. The fact
that the committee delegated power to run its campaign to Mr. Zaucha is
hardly surprising. The committee's materials made it clear that Mr.
Zaucha created the committee as a vehicle for him to regain control of
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Northstar. The board has not proven that any material fact was omitted
on that subject.
The board claims that in criticizing the dismissal of Northstar's
chief financial officer, Lisa Guarino, and controller, Denise Schildt, Mr.
Zaucha failed to disclose that they had no experience working for a
public company or that he planned to retain their successors. The
committee's materials did not state or imply that either Ms. Guarino or
Ms. Schildt had such experience or that they did not need assistance from
people with such experience. Nor did the committee state that Mr.
Zaucha intended to fire their successors. The committee stated they were
experienced employees, that they had been fired, and that the committee
was critical of that decision. There is no evidence that any of these
statements was misleading.
The board claims that Mr. Zaucha failed to disclose that one of his
board nominees, Roger Reschini, had been overcharging the company for
insurance. The committee disclosed that Reschini sold insurance to
Northstar. It was not required to disclose the board's disputed
accusations.
[24] The board claims that Mr. Zaucha failed to disclose that his
consent solicitation was endangering the possible settlement of class
actions pending against Northstar. Mr. Zaucha is not required to
speculate or draw adverse inferences in his solicitation materials. The
board has proven no facts on this subject that Mr. Zaucha should have
disclosed.
[25] The board challenges Mr. Zaucha's statement that the board
adopted a by-law amendment to deprive stockholders of the right to act
by consent. The board did remove the reference to action by consent
from the by-laws. Now that the parties know that Delaware law gives the
right to act by consent unless otherwise provided in the certificate of
incorporation, the board asserts that Mr. Zaucha's statements were false
and misleading. I find that the board did try to eliminate the right to act
by consent and that Mr. Zaucha's statements to that effect were neither
false nor misleading.
[26] Even if we were to assume that those facts omitted by Mr. Zaucha
were material, Northstar stated all but one repeatedly and in great detail
in its various communications with stockholders, including more than
1,000 telephone calls to Northstar's 1,700 stockholders. Northstar
emphasized Commonwealth's role in Mr. Zaucha's campaign and its
relationship with DeSimone. Assuming that Commonwealth had a
continuing relationship with a company controlled by DeSimone, that is
the only fact not disclosed to stockholders. In the context of the overall
campaign, that omission does not justify undoing a hard-fought contest
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and putting Northstar and its stockholders to the expense of a second
solicitation whose result would in all probability be the same.
[27] The court's concern is whether the consent solicitation was
fundamentally fair and the result represents the well-informed judgment
of the stockholders. Northstar's transition to public company status was
greatly complicated by the discovery of apparent fraud. After the merger,
Northstar faced a financial crisis. The company was controlled by an
appointed board, whose recent adoption of an option program and
defensive measures were not likely to be popular with stockholders. The
contest presented stockholders with a choice between Mr. Zaucha and a
board whose members had varied skills but lacked his experience in the
company's business. The contestants campaigned vigorously, including
meeting personally with the larger stockholders. Any arguable disclosure
violations were relatively minor and do not justify setting the result aside.
ORDER
For the reasons stated in the court's oral decision of May 8, 1997
and written opinion of June 3, 1997, it is ORDERED that:
1.
Plaintiff's claim for relief under Section 225 is granted; and
it is hereby confirmed that Lawrence F. Jindra, M.D., Roger J. Reschini,
James H. McElwain, Mark G. Mykityshyn and David B. White, together
with Thomas W. Zaucha, constitute the lawful board of directors of
Northstar Health Services, Inc. as of March 24, 1997;
2.
The relief sought in Counts I and II of the counterclaim is
denied; and
3.
The court finds that there is not just reason for delay and
therefore directs the entry of this order as a final judgment, in accordance
with Del. Ch. R. 54(b).

