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CAIRNS v. GELMON
No. 16,062
Courtof Chanceryof the State of Delaware,New Castle
May 21, 1998
Defendants filed a motion to dismiss for lack of personal
jurisdiction, insufficiency of process as to one defendant, and failure to
state a claim upon which relief can be granted. Plaintiffs asserted that
defendants' act of incorporation, an integral part of a fraudulent scheme,
was sufficient to sustain personal jurisdiction under Delaware's long-arm
statute. Plaintiffs also asserted that defendant incorporator was properly
Defendants argued that defendant
served under Delaware law.
incorporation is not a proper party and that plaintiffs lack standing to
challenge the relevant amendment. Plaintiffs argued that defendants
waived their right to such a claim because their opening brief contains no
argument as to how the counts fail to state a claim. Plaintiffs also argued
that defendant corporation is a necessary party and that plaintiffs director
status and circumstances surrounding the relevant corporate amendment
establish standing.
The court of chancery, per Vice-Chancellor Jacobs, concluded that
the defendants' act of incorporation was sufficient to establish personal
jurisdiction. The court found that plaintiffs' service of process was
invalidated, unless plaintiffs show that a second registered notice was sent.
The court concluded that defendants had not waived their right to a motion
to dismiss for failure to state a claim under Delaware law, that defendant
corporation is a proper party, and that plaintiffs have standing. The court
denied the defendants' motion to dismiss, except that if plaintiffs failed to
demonstrate within ten days of the opinion that the defendant incorporator
at issue was properly served, the claims against that defendant would be
dismissed.
1.

Courts

O

12(2),12(2.10),39

In determining whether it has personal jurisdiction over a
nonresident defendant, the court must employ a two-step inquiry: (1)
whether personal jurisdiction has been established under the long-arm
statute, and (2) if so, whether the assertion of personal jurisdiction in the
specific instance would violate traditional notions of due process.
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Pretrial Procedure

Ca
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683

On a motion to dismiss for lack of personal jurisdiction, the plaintiffs
have the burden to demonstrate that jurisdiction exists.
3.

Constitutional Law
Corporations

C

C
305(6)
665(1)

In establishing personal jurisdiction over a defendant, the single act
of incorporation suffices to constitute the "transaction of business" in
Delaware and satisfies the requirements of due process where such
incorporation is central to plaintiffs' claims of wrongdoing. DEL. CODE
ANN. tit. 10, § 3104(c)(1) (Supp. 1996).
4.

Process

*

83

Plaintiffs' noncompliance with statutory requirement, that a second
notice of service of process be sent no later than seven days after the filing
of the first notice, invalidates service of process. DEL. CODE ANN. tit. 10,
§ 3104(d) (Supp. 1996).
5.

Pretrial Procedure

624

The legal standard on a Rule 12(b)(6) motion to dismiss is that the
complaint may not be dismissed unless it appears to a reasonable certainty
that the plaintiff would not be entitled to relief under any set of facts which
could be proved in support of his claim. DEL. CH. CT. R. 12(b)(6).
6.

Motions
Pretrial Procedure

a

10
0=

673

Defendants are entitled to advance arguments in support of a claim
for failure to state a claim up to and including the trial and have not waived
their right to a Rule 12(b)(6) defense because their opening brief does not
contain an argument as to how the counts fail to state a claim. DEL. CH.
CT. R. 12(h)(2).
7.

Pretrial Procedure

Can 535

Because relief sought by plaintiffs requires that defendant be joined
as a party, defendant is a proper party and a motion to dismiss as to it is
denied.
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Corporations

Z

243(8)

A claim upon which relief can be granted is found where no merit
exists to the argument that the plaintiffs' claim as equitable owners of stock
is derivative, because the alleged harm runs to the plaintiffs directly, not to
the corporation. DEL. CH. CT. R. 12(b)(6).
9.

Corporations

C

298(3), 298(5)

Allegations are sufficient to state a claim for cognizable relief where
plaintiff was director of corporation at the time an amendment to the
corporate charter was considered and voted upon, yet was intentionally not
given notice that such issue would be considered, thereby resulting in
deprivation of the opportunity to join the board's related deliberations.
DEL. CH. CT. R. 12(b)(6).
Andre G. Bouchard, Esquire, and Joel Friedlander, Esquire, of Bouchard,
Friedlander & Maloneyhuss, Wilmington, Delaware; and Dale C. Lysak,
Esquire, of The Dzivi Law Firm, San Francisco, California, of counsel, for
plaintiffs.
Peter L. Tracey, Esquire, of Potter, Anderson & Corroon, LLP,
Wilmington, Delaware; and Debra A. Harrison, Esquire, ofKatten, Muchin
& Zavis, Washington, D.C., of counsel, for defendants.
JACOBS, Vice-Chancellor
On November 26, 1996, Leon G. Cairns, Gerald A. Cairns, and
Stanley K. Mabbott (the "plaintiffs" or the "Cairns Group") filed this
action against Michael J. Gelmon, Lewis Gelmon, Cory Gelmon, and
Alvin D. Gelmon (the "Individual defendants" or the "Gelmon
Group"). The plaintiffs claim that the Gelmon Group wrongfully
caused the Cairns Group to lose their equity in the corporate

defendant Instant Vision, Inc. ("Instant Vision"), a Delaware
corporation formed by the Gelmon Group.

The Complaint alleges five Counts: (i) breach of contract; (ii)
unjust enrichment; (iii) breach of fiduciary duties; (iv) fraud; and (v)
violation of 8 Del. C. § 242.1 The Gelmon Group has moved to dismiss

'Section 242 is the section of the Delaware General Corporation Law that governs
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the Complaint on the grounds of lack of personaljurisdiction and for failure
to state a claim upon which relief can be granted. Defendant Cory Gelmon
has moved separately for a dismissal as to himself on the ground of
ineffective service of process, and Instant Vision has moved to dismiss as to
it for failure to state a claim upon which relief can be granted. This is the

Opinion ofthe Court on those motions, which are denied except with respect
to Cory Gelmon.
1. FACTS
The Cairns Group obtained from Morrison International, Inc.
("Morrison") an exclusive license to develop in Canada a product known as
"Instant Eyeglasses." Morrison then invited the Cairns Group to bid for the
right to license the Instant Eyeglasses technology in the United States. To
raise the necessary capital, the Cairns Group formed ajoint venture with the
Gelmon Group and introduced the Gelmon Group to Morrison. The Cairns
Group and the Gelmon Group then entered into two letter agreements, the
essential elements of which were that (i) the parties would form a
corporation as a vehicle to acquire the United States license from Morrison,
(ii) the parties would share equally in the equity of that corporation, and (iii)
each group would have one director on the corporation's board of directors.
On January 28, 1997, the Gelmon Group incorporated Instant Vision.
It is claimed that contrary to their agreements, the Gelmon Group issued all
of the shares to themselves and placed four of its members -- but only one
member of the Cairns Group -- on Instant Vision's board of directors. On
June 25, 1997, the Gelmon Group announced that it exclusively would
handle the license transaction with Morrison, and also declared unilaterally
its entitlement to a 10% finder's fee. The Gelmon Group also caused Instant
Vision to amend its Certificate of Incorporation to increase its authorized
common stock from 3000 to 10,000,000 shares, even though Leon Cairns,
the director who represented the Cairns Group, was never informed of the
charter amendment in advance of its approval. This action followed.
After commencing this action, the plaintiffs served each member of
the Gelmon Group under 10 Del. C. § 3104, Delaware's long-arm statute,
and 10 Del. C. § 3114, Delaware's director-consent-to-service statute. The
record reflects that no member of the Gelmon Group has ever been
physically present, or ever conducted any business or performed any work
relevant to the plaintiffs' claims in Delaware.

amendments to a certificate of incorporation.
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IL THE PARTIES' CONTENTIONS
The defendants advance several grounds for dismissal. First, they
contend that this Court lacks personal jurisdiction over all members of the
Gelmon Group under § 3104, because (i) none of those defendants had the
requisite minimum contacts with Delaware, (ii) § 3114 does not support
personal jurisdiction over the Gelmon Group, and (iii) service of process was
never validly effected upon Cory Gelmon. The defendants also urge that the
Complaint should be dismissed as to Instant Vision, because no relief is
sought against it and because the Complaint does not allege that any conduct
of Instant Vision caused harm to the plaintiffs. Finally, the defendants argue
that because the plaintiffs are not shareholders of Instant Vision, they have
no standing to challenge the certificate amendment that increased the
number of Instant Vision's authorized shares.
In response, the plaintiffs contend that Cory Gelmon was properly
served and that the act of incorporating Instant Vision in Delaware is a
sufficient statutory and constitutional basis to support in personam
jurisdiction over the Gelmon Group. The plaintiffs further claim that the
Gelmon Group has waived its right to argue that Counts I through V fail to
state a claim upon which relief can be granted, because the Gelmon Group's
opening brief does not specify in what respect those Counts fail to state a
claim. The plaintiffs contend that Instant Vision is a proper defendant,
because its presence is necessary to afford the plaintiffs a full and complete
remedy. Finally, the plaintiffs urge that they have standing to challenge the
amendment to the certificate of incorporation because they are equitable (as
opposed to record) shareholders, and because Mr. Cairns was harmed as a
result of being denied full and equal access to the certificate amendmentrelated information that had been furnished to Instant Vision's remaining
directors.
IM ANALYSIS
On these motions, the Court must decide five issues. Two of those
issues are jurisdictional, namely, (i) whether the Gelmon Group's sole act of
incorporating Instant Vision in Delaware, without more, is enough to sustain
in personam jurisdiction over the Gelmon Group in Delaware, and (ii)
whether Cory Gelmon was properly served. The remaining three issues
relate to the legal sufficiency of the various Counts in the Complaint:
specifically, (i) whether the Geimon Group has waived its right to assert the
defense that Counts I through V fail to state a claim upon which relief can
be granted; (ii) whether Instant Vision is a proper defendant; and (iii)
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whether the plaintiffs have standing to challenge the amendment to the
certificate of incorporation.
A. The Personal Jurisdictional Issues
1. Personal Jurisdiction Over the Gelmon Group
[1-2] In determining whether it has personal jurisdiction over the Gelmon
Group, this Court must employ a two-step inquiry: (i) whether personal
jurisdiction has been established under the Long-Arm Statute, and (ii) if so,
whether the assertion of personal jurisdiction in this specific instance would
violate traditional notions of Due Process.2 On a motion to dismiss for lack
of personal jurisdiction, the plaintiffs have the burden to demonstrate that
jurisdiction exists.3
The plaintiffs rely on Papendick v. Bosch4 as on-point authority for
their position that a single act of incorporation in Delaware, if done as part
of a wrongful scheme, will suffice to confer in personam jurisdiction over
the nonresident defendants responsible for the scheme.5 In Papendick. the
plaintiff sued the defendant for breach of a finder's fee agreement. The only
contact between the nonresident defendant and the Delaware forum was that
the defendant had formed a Delaware subsidiary to acquire stock in a third
company. The Delaware Supreme Court determined that the defendants'
purposeful availment "of the benefits and protections of the State of
Delaware for financial gain" through the act of incorporating the Delaware
subsidiary satisfied the "minimum contacts" requirement of International
Shoe Co. v. Washington.6
The plaintiffs claim that here, as in Panendic. the act of incorporating
Instant Vision in Delaware was an integral part of a fraudulent scheme, and
is therefore sufficient to sustain personal jurisdiction under § 3 114(c)(1).7
Indeed, plaintiffs argue, the present facts are even more compelling than

'LaNouva D&B S.p.A. v. Bowe Co. Del. Supr., 513 A.2d 764, 768 (1986).
'Hart
Holding Co. v. Drexel Burnham Lambert Inc., Del. Ch., 593 A.2d 535,539(1991).
4
Del. Supr., 410 A.2d 148 (1979), cert. denied 446 U.S. 909 (1980).
'See Newsman, Inc. v. Hearthstone Funding Cor.. Del. Ch., C.A. No. 13304, Allen, C.
(May 10,1994) ("It is well accepted that the incorporation ofa company in Delaware in furtherance
of a fraudulent scheme constitutes a contact with this jurisdiction sufficient to satisfy the
requirements of the Due Process Clause, particularly where the creation of the corporation is an
integral part of the actions giving rise to the suit").
6326 U.S. 310 (1945).
'Sub-section (c)(1) provides: "As to a cause of action brought by any person arising from
any of the acts enumerated in this section, a court may exercise personal jurisdiction over any
nonresident, or a personal representative, who in person or through an agent: (1) Transacts any
business or performs any character of work or service in this State." It is claimed that the
incorporation of Instant Vision falls within the scope of this provision.
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Papendick. because here the very act of incorporation is claimed to have
caused the plaintiffs' injury.
The defendants contend that papendick is not controlling because in
that case, service of process was accomplished by writ of foreign attachment
under 10 Del. C. § 3507, whereas in this case, service was accomplished
under § 3104. The defendants fail to explain why this distinction is
significant; moreover, their assertion that the plaintiffs have failed to make
an adequate evidentiary showing to satisfy the requirements of § 3104 and
the Due Process clause is at best conclusory. The defendants rely upon the
identical recital(s), in affidavits filed by each member ofthe Gelmon Group,
denying that "they have... transacted business or performed any work or
services from which plaintiffs' alleged causes of action against me arises in
the State of Delaware, either in my individual capacity, or as a Director or
officer of Instant Vision, Inc." The defendants argue that because the
plaintiffs have failed to rebut that affidavit testimony, they have failed to
carry their burden of proof.
[3]
I cannot agree. Given the defendants' failure to distinguish
Papendick and because the incorporation of Instant Vision in Delaware is
central to their claims of wrongdoing, I conclude that in these specific
circumstances that single act suffices to constitute the "transaction of
business" in Delaware under 10 Del. C. § 3104(c)(1) and to satisfy the
requirements of Due Process.' The defendant's contrary affidavits recite
legal conclusions that are legally incorrect. The Court therefore rejects the
Gelmon Group's motion to dismiss for lack of personal jurisdiction.
2. Sufficiency of Process on Cory Gelmon
The defendants next argue that service of process was never validly
effected on Cory Gelmon. The plaintiffs respond that process was sent by
registered mail to Cory Geimon's mailing address as set forth on the original
certificate of incorporation,9 and that such process was returned as
undelivered on February 3, 1998. Accordingly, the plaintiffs conclude,
service of process on Cory Gelmon was effective under § 3104(d) and (g).
The defendants respond that although the plaintiffs filed proof of
nonreceipt, § 3104(d) then required that they send Cory Gelmon a second
registered notice by certified mail. Because the plaintiffs have not offered
proof that they did this, defendants continue to argue that service of process
on Cory Gelmon was ineffective.

sRed Sail Easter Limited Partnership, L.P. v, Radio City Hall Productions, Inc., Del. Ch.,
C.A. No. 12036, Allen, C. (July 10, 1991).
Cory Gelmon was one of the Incorporators of Instant Vision.
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[4] The Court finds that the plaintiffs have not carried their burden on this
issue, as they have not established that they sent a second registered notice
to Cory Gelmon. Our Supreme Court has held that noncompliance with that
statutory requirement (that a second notice be sent no later than seven days
after the filing of the first notice) invalidates service of process under
§ 3104. Because the plaintiffs have not established that they satisfied this
requirement, the Complaint must be dismissed as against Cory Gelmon,
unless the plaintiffs are able to show (by way of a supplemental affidavit)
that a timely second registered notice was sent.
B. The Rule 12)') Issues
[5] The defendants also contend that all Counts of the Complaint should
be dismissed under Rule 12(b)(6) for failure to state a claim. The legal
standard on a Rule 12(b)(6) motion to dismiss is that "[t]he complaint may
not be dismissed unless it appears to a reasonable certainty that the plaintiff
would not be entitled to relief under any set of facts which could be proved
in support of his claim.""
1. The Waiver Argument
The plaintiffs respond that the defendants have waived their right to
argue that those Counts should be dismissed under Rule 12(b)(6), because
their opening brief contains no argument as to how Counts I-IV inclusive fail
to state a claim.
[6]
The plaintiffs are mistaken. Court of Chancery Rule 12(h)(2) states
that "A defense of failure to state a claim upon which relief can be granted
...may be made in any pleading permitted or ordered under Rule 7(a), or
by motion for judgment on the pleadings, or at the trial on the merits."
Because Rule 12(h)(2) entitles the Gelmon Group to advance Rule 12(b)(6)
arguments up to and including the trial, they have not waived their right to
raise a 12(b)(6) defense as to Counts I through IV, inclusive.
2. The Claims Against Instant Vision
The defendants argue that Instant Vision should be dismissed: (i) as
to Count I (breach of contract) because Instant Vision was not a party to the
alleged contract(s) between the plaintiffs and the Gelmon Group; (ii) as to
Count II (unjust enrichment) because the Complaint does not allege that

10 See Greenly v. Davis, Del. Supr., 486 A.2d 669, 671 (1984).
"Weinberger v. UOP. Inc. Del. Ch., 409 A.2d 1262, 1263-64 (1979).
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Instant Vision was unjustly enriched; (iii) as to Count III (breach of fiduciary
duty) because the Complaint does not allege that Instant Vision owed any
fiduciary duties to the plaintiffs; (iv) as to Count IV (fraud) because the
Complaint does not allege that Instant Vision misrepresented or failed to
disclose any material fact to the plaintiffs; and (v) as to Count V (violation
of § 242) because the Complaint fails to allege any action or inaction by
Instant Vision that resulted in harm to the plaintiffs.
The plaintiffs respond that Instant Vision was properly joined as a
defendant solely in order to ensure that full and complete relief can be
granted. The relief that plaintiffs seek here is to recover 50% of Instant
Vision's shares, dividends, and profits now held by the Gelmon Group. That
being the case, the plaintiffs contend, Instant Vision must be made a
defendant if only because they claim that certain stock, dividends, and
profits were distributed to one member of the Gelmon Group, and were then
returned to Instant Vision. To recover those monies from Instant Vision,
plaintiffs argue, that entity must be joined as a party.
The plaintiffs also argue that Instant Vision is a proper defendant with
respect to their claim that the defendants incorporated Instant Vision, and
then wrongfully took control of its board of directors and caused to be issued
to themselves all of its stock. The plaintiffs contend that because it may be
impossible to distinguish the acts ofInstant Vision from those ofthe Gelmon
Group which controlled the corporation, any relief against the Individual
defendants may have to run against Instant Vision as well.
[7]
The defendants respond that Instant Vision need not be made a party
to afford the plaintiffs the specific relief they seek because the Complaint
only seeks 50% of the stock held by the Gelmon Group. That argument
incorrectly assumes that the only form of relief sought is a constructive trust.
It ignores the fact that the Complaint also requests such other form of relief
that the Court deems appropriate. At the oral argument on the pending
motions, the defendants' counsel conceded that under at least one scenario
relief against the corporation might be justified, viz. if the Court were to
direct Instant Vision to recognize the plaintiffs as record owners of 50% of
its stock. Because the Court finds that Instant Vision is a proper party, the
defendants' motion to dismiss the Complaint as to it is denied.
3. The Standing Argument
The defendants argue that the Court must dismiss Count V because
the plaintiffs are not record shareholders of Instant Vision, and therefore lack
standing under 8 Del. C. § 242 to challenge the amendment to Instant
Vision's corporate charter that increased its authorized stock from 3000 to
10,000,000 shares.
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The plaintiffs counter that they have standing to challenge the charter
amendment, because Mr. Cairns was a director of Instant Vision at the time
the amendment was adopted, yet was not given advance notice of the
proposed amendment, or any opportunity to vote on it. Plaintiffs also argue
that they have standing by virtue of the Cairns Group's claimed equitable
interest in the disputed shares of Instant Vision. For that reason, the
plaintiffs argue, they should have the same standing as would any record
holder of the corporation's shares, because had the Gelmon Group honored
their agreement, the plaintiffs would be the record owners of one half of
Instant Vision's equity. 2
Defendants contend that Mr. Cairns does not have standing, even as
a director, because the plaintiffs have not alleged how (if at all) he was
harmed. Moreover, the defendants argue, if the plaintiffs have an equitable
claim to shares held by the Gelmon Group, that claim is derivative yet Count
V of the Complaint is not brought derivatively. Therefore, the defendants
urge that Count V of the Complaint must be dismissed for failure to state a
claim upon which relief can be granted.
[8-9] I conclude that Count V states a claim upon which relief can be
granted. First, there is no merit to the argument that the plaintiffs' claim as
equitable owners of stock is derivative, because the alleged harm runs to the
plaintiffs directly, not to the corporation. Second, Count V claims that Mr.
Cairns was a director of Instant Vision at the time the amendment to the
corporate charter was considered and voted upon, yet he was intentionally
not given notice that this issue would be considered, and was deprived of the
opportunity to join in the board's deliberations. These allegations are
sufficient to state a cognizable claim for relief. In Moore Business Forms,
Inc. v. Cordant Holdings Com., 3 this Court held that except where certain
board governance procedures are established, a director has a right of access
to whatever corporate information was given to its other directors during the
director's tenure. Because Mr. Cairns is claimed to have been denied such
access, Count V may be viewed as a claim to enforce that right, by
invalidating a charter amendment that was the result of a defective board
process. That claim, if meritorious, would afford the plaintiffs a basis for
relief. 4 Accordingly, the motion to dismiss this Count must be denied.
"See Shaev v. Wyly Del. Ch., C.A. No. 15559, Steele, V.C. (Jan. 6, 1998) (former
shareholder ofparent has standing to bring derivative action on behalf of subsidiary after spin-off);
International Equity Cavital Growth Fund. L.P. v. Cleg. Del. Ch., C.A. No. 14995, Allen, C.
(Apr. 21, 1997) (discussing exception to standing requirement for plaintiffs with a "substantial and
continuing equity investment.").
"Del. Ch., C.A. Nos. 13911 & 14595, Jacobs, V.C. (June 4, 1996), anneal denied 682
A.2d 625 (1996).
4
See e.., Schroder v. Scotten, Dillon Company Del. Ch., 299 A.2d 431,435 (1972) ("A
special meeting held without notice to all directors as required by the by-laws is not lawful and all
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IV. CONCLUSION
For the foregoing reasons, the Court denies the defendants' motions
to dismiss, except that the claims against Cory Gelmon will be dismissed
unless the plaintiffs are able to demonstrate, by the filing of appropriate
proof within ten days of the date of this Opinion, that Mr. Gelmon was
properly served in accordance with 10 Del. § 3104. IT IS SO ORDERED.

CANTOR FITZGERALD, L.P. v. CANTOR
No. 16,297
Court of Chanceryof the State of Delaware,New Castle
June 16, 1998
Plaintiff, a Delaware limited partnership, sought a preliminary
injunction to prevent the launch of a new product developed by three of its
partners working with a Delaware corporation under their control and an
unassociated limited liability corporation. Plaintiff's underlying complaint
alleged breach of fiduciary duty, breach of contract, and unjust enrichment
against three of its limited partners. The plaintiff also alleged aiding and
abetting, tortious interference, and unjust enrichment claims against the
Delaware corporation and limited liability company. Defendants filed a
motion to dismiss the complaint for failure to state a claim or ajoint motion
for judgment on the pleadings.
The court of chancery, per Vice-Chancellor Steele, denied the limited
partners' motion to dismiss and joint motion for judgment on the pleadings
as to the fiduciary duty and contract claims because the complaint alleged
that the partnership agreement between the plaintiff and the limited partners
clearly stated a duty of loyalty owed to the plaintiffs, and that they may not
engage in competitive activities or competing businesses. In addition, the
Delaware corporation and limited liability company's motion to dismiss was
denied because the court can infer from the evidence that the defendants had

such acts done at such a meeting are void.").
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reason to believe that developing and marketing plaintiffs product may
constitute a breach of the limited partner's duty of loyalty found in the
partnership agreement.
As to the unjust enrichment claims, motions to dismiss and joint
motion for judgment on the pleadings were granted with respect to the three
limited partners because claims against the partners were exclusively
governed by contract which does not implicate unjust enrichment liability.
However, motions were denied with respect to the Delaware corporation and
limited liability company because there were facts pointing to defendants'
knowledge of the limited partners' restriction from producing a product that
would compete with the plaintiffs core business.
1.

Injunction

O

9, 138.15, 138.21

A plaintiff may obtain a preliminary injunction if it establishes the
following three elements: (1) a reasonable likelihood of success on the
merits; (2) imminent, irreparable harm will result if an injunction is not
granted; and (3) the damage to plaintiff if the injunction does not issue will
exceed the damage to the defendants if the injunction does issue.
2.

Pleading

G

229,230

When the defendant has not yet filed a responsive pleading, the
plaintiff may amend the complaint as a right. DEL. CH. CT. R. 15(a).
3.

Pleading

C:-

234,236(1)

The court of chancery liberally grants motions to amend unless there
is a showing of substantial prejudice or legal insufficiency.
4.

Pretrial Procedure

C

551, 681

A cause of action may be dismissed pursuant to Rule 12(b)(6) for
failure to state a claim when, assuming the truth of well-pleaded facts in the
complaint and construing all inferences to be drawn from those facts in the
light most favorable to the nonmoving party, the court is convinced that
there is no set of facts under which the plaintiff would be entitled to relief.
DEL. CH. CT. R. 12(b)(6).
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Pleading

Cm-

342, 343

The standard applicable to a motion for judgment on the pleadings
differs from a motion to dismiss in that it may be granted only when no
material issue of fact exists and the movant is entitled to judgment as a
matter of law.
6.

Contracts
Corporations

188
C=

3

488

Aiding and abetting a breach of fiduciary duty will be found where (1)
a fiduciary relationship exists, (2) there is a breach of that fiduciary's duty,
and (3) the nonfiduciary defendant was a knowing participant in the breach.
7.

Corporations
Torts
L

C=

488

12

Tortious interference is established when (1) there is a contract, (2)
defendant had knowledge of the contract, (3) an intentional act occurs that
is a significant factor causing the breach of the contract, (4) there is lack of
justification, and (5) there is an injury.
8.

Contracts
Pretrial Procedure

=

188
m

681, 682

When a plaintiff fails to state an underlying claim for principle
liability, there is basis for dismissing an accomplice liability theory under
Rule 12(b)(6), however, when there is fictual support for elements of
knowing participation or of intentional action without justification, there is
sufficient basis to support a claim and overcome a 12(b)(6) motion to
dismiss. DEL. CH. CT. R. 12(b)(6).
9.

Contracts
Corporation
Partnership

U
U
1

188
488
105, 110

Court inferred from evidence that defendants had reason to believe
that developing and marketing a product may constitute a breach of the
limited partner defendants' duty of loyalty and that continued development
and marketing in the face of their knowledge lacked justification;
accordingly, defendant's motions to dismiss were denied.
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10.

Implied and Constructive Contracts
G - 70, 105, 110
Partnership

,

3

Unjust enrichment is the unjust retention of a benefit to the loss of
another, or the retention of money or property of another against the
fundamental principles ofjustice or equity and good conscience.
11.

Implied and Constructive Contracts
*70, 105, 110
Partnership

O

3

The elements of unjust enrichment are: (1) an enrichment, (2) an
impoverishment, (3) a relation between the enrichment and impoverishment,
(4) the absence ofjustification, and (5) the absence of a remedy provided by
law.
12.

Contracts
Partnership

143(1)
104

Ca

Until court determines that provisions of contract exclusively govern
defendants' obligations, plaintiff has properly stated a claim for unjust
enrichment.
13.

Contracts
Partnership

2

143(1), 143.5, 150
104

Contract provisions between plaintiff and defendants exclusively
governed obligations of defendant; therefore, court granted defendants'
motion to dismiss and joint motion for judgment on the pleadings with
respect to plaintiffs unjust enrichment claim.
14.

Contracts
Partnership

(a
0=

143(1), 143.5, 150
104

Delaware law favors allowing parties to an agreement to pursue their
own aims so long as no underlying fraud or innocent misrepresentation taints
the crafting of the language actually adopted; therefore, a cause of action for
unjust enrichment does not lie when a contract determines the obligations
between the parties. DEL. CODE ANN. tit. 6, § 17-1101(c) (Supp. 1996).
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10!= 488
Corporation
Implied and Constructive Contracts

Omm 3

Plaintiffs claim for unjust enrichment survived motion to dismiss,
when defendant, who was not governed by any contract with plaintiff,
retained a benefit due to the success of a product in which they knew that
plaintiffs partners were prohibited from producing because it would compete
with plaintiffs core business.
Rodman Ward, Esquire, Karen L. Valihura, Esquire, Joseph M. Asher,
Esquire, and George F. Fraley, I, Esquire, of Skadden, Arps, Slate,
Meagher & Flom, Wilmington, Delaware; and Thomas J. Schwarz, Esquire,
and Jeremy A. Berman, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
New York, New York, of counsel, for plaintiff.
Lawrence C. Ashby, Esquire, Stephen E. Jenkins, Esquire, Richard D.
Heins, Esquire, and Richard I.G. Jones, Jr., Esquire, of Ashby & Geddes,
Wilmington, Delaware; Jack C. Auspitz, Esquire, and Howard E. Heiss,
Esquire, of Morrison & Foerster, New York, New York, of counsel; Steven
M. Weinberg, Esquire, of Weinberg Sullivan, Phoenix, Arizona, of counsel;
Barry I. Slotnick, Esquire, J. Lawrence Crocker, Esquire, and Joshua T.
Rabinowitz, Esquire, of Slotnick Shapiro &Crocker, New York, New York,
of counsel; and David F. Dobbins, Esquire, and Saul B. Shapiro, Esquire, of
Patterson, Belknap, Webb & Tyler, New York, New York, of counsel, for
defendants Iris Cantor, Cantor Fitzgerald Incorporated, Rodney Fisher, and
Market Data Corporation.
Martin P. Tully, Esquire, and William Lafferty, Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware; and JosefJ. Riemer, Esquire, Ellen
M. Moskowitz, Esquire, and Mark A. Racanelli, Esquire, of Kirkland &
Ellis, New York, New York, of counsel, for defendant Chicago Board
Brokerage, L.L.C.
STEELE,

Vice-Chancellor

[1] Cantor Fitzgerald, L.P. ("CFLP" or "Plaintiff'), a Delaware limited
partnership, alleges that three of its limited partners, working through a
Delaware corporation under their control and in conjunction with an
unassociated Delaware limited liability corporation, have developed a
product that will compete directly with CFLP's core business. Plaintiff
CFLP seeks a preliminary injunction against all five defendants to prevent
the new products launch on July 13, 1998. Plaintiff may obtain a

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 24

preliminary injunction if it establishes the following three elements: (1) a
reasonable likelihood of success on the merits, (2) imminent, irreparable
harm will result ifan injunction is not granted and (3) the damage to Plaintiff
ifthe injunction does not issue will exceed the damage to the defendants if
the injunction does issue.' Decision on the application for a Preliminary
Injunction is reserved until the record may be supplemented on the issues of
the existence of imminent, irreparable harm and whether the balance of the
equities favors the issuance of the injunction.
In the underlying Complaint, Plaintiff alleges breach of fiduciary duty,
breach of contract and unjust enrichment claims against the three limited
partners. It alleges aiding and abetting, tortious interference and unjust
enrichment claims against the Delaware corporation and limited liability
company.2 Defendants have moved to dismiss all claims pursuant to Rule
12(b)(6) or for Judgment on the Pleadings pursuant to Rule 12(c). As to the
fiduciary duty and contract claims, defendants' Motions to Dismiss and joint
Motion for Judgment on the Pleadings are denied. As to the unjust
enrichment claims, the Motions to Dismiss/joint Motion for Judgment on the
Pleadings are granted with respect to the three limited partners and denied
with respect to the Delaware corporation and limited liability company.
BACKGROUND
Plaintiff CFLP is a leading inter-dealer and institutional broker of
United States Treasury securities and other government securities. Three of
the defendants in this action, Iris Cantor ("Cantor"), Rodney Fisher
("Fisher"), and Cantor Fitzgerald Incorporated ("CFI")(collectively "Limited
Partner Defendants"), are Limited Partners in CFLP. Cantor, in addition to
being a Limited Partner of CFLP, is also the Vice Chairman of CFLP and
the ownere and CEO of CFI.
Market Data Corporation ("MDC"), a fourth defendant in this action,
is a Delaware corporation in the business of distributing financial data and
of licensing software and technology for electronic trading systems. CFLP
spun off MDC in 1987 in order to enhance the focus of MDC's business as
a separate profit center. Cantor is majority shareholder ofMDC4 , and Fisher
is MDC's Chairman and CEO.

1

lMills Acquisition Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 1279 (1988).
At the parties' request, this Opinion does not address four additional counts of the
Complaint
'Cantor owns CH through the Iris CantorTrust, ofwhich Cantor is grantor, trustee and sole
beneficiary.
4
Cantor is the majority shareholder of MDC through the Iris Cantor Trust.
2
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The fifth defendant is Chicago Board Brokerage, L.L.C. ("CBB"), a
Delaware limited liability company. CBB is ajoint venture of Ceres Trading
Limited Partnership, a limited partnership controlled by the Chicago Board
of Trade, and Prebon Yamane, a broker/competitor of CFI. "CBB was
formed to develop a new and more efficient way of brokering and trading
Treasuries -- through an interactive electronic trading system...."
CFLP filed this action after CBB announced that, on July 13, 1998,
it will launch a new electronic trading system called "MarketPower." CFLP
contends the new system is intended to compete directly against CFLP in its
"historic core business" - the brokerage of U.S. Treasuries. CBB concedes
that, through MarketPower, it "intends to bring full and fair competition to
the Treasuries market," which is currently "dominated by plaintiff CFLP."6
CBB developed the specifications for MarketPower and searched for
approximately four years for a vendor to build the system. Ultimately, CBB
chose MDC as its vendor because "it committed to develop the software on
a timetable acceptable to CBB and because [it] could produce the software
on acceptable financial terms."7
Although CBB did not sign a formal contract with MDC until
February 9, 1998, and did not announce the impending launch of
MarketPower until March 19, 1998, CFLP learned from one of its
employees that MDC was close to signing a contract with CBB to develop
an electronic trading system at least as early as September of 1997. On
October 6, 1997, CFLP sent a letter to Cantor, Fisher and MDC objecting
to MDC's role as CBB's software vendor. CFLP claimed that the activity
constituted a breach of the 1996 Agreement of Limited Partnership of Cantor
Fitzgerald, L.P. ("1996 Limited Partnership Agreement" or "1996
Agreement"). CFLP knew that its warnings were going unheeded, however,
in November of 1997, when a CFLP employee attended a high-profile,
industry-wide, public demonstration ofthe MarketPower software that MDC
built for CBB. Plaintiff did not initiate this action until April 6, 1998.
Plaintiff never expressed any concern directly to CBB about the
propriety of using MDC as CBB's software vendor. Nevertheless, CBB
learned of the allegations in CFLP's October 6, 1997, letter through MDC.
Fisher assured CBB, however, as he had from the start of the companies'
negotiations in June of 1997, that CFLP and MDC were separate companies
and that CFLP's allegations were baseless. In fact, the Agreement Between
Chicago Board Brokerage, L.L.C., and Market Data Corporation (the
sCBB's Memorandum

of Law is Support of Its Motion to Dismiss the Complaint at 2-3
(hereafter "CBB's Open. Dismiss Br.").
6
CBB's Open. Dismiss Br. at 3.
'CBB's Memorandum ofLawin Oppositionto Plaintiffs Motion forPreliminary Injunction
at 4 (hereafter "CBB's Opposing P.. Br.").
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"CBB/MDC Software Licensing Agreement") provides that if CFLP ever
materially interferes with MDC's participation in the CBB/MDC deal, MDC
will be in material breach ofthe CBB/MDC Software Licensing Agreement,
and CBB may terminate the agreement and look to its rights as stated in
paragraphs 8.3 and 11.3. Thus, between October of 1997, and April of
1998, in reliance on MDC's assurances, CBB "made substantial
commitments... to prepare for the launch of MarketPower, including hiring
more staff and undertaking the significant task of building a network to
support the system."' Despite seeing caution flags waved, CBB intends to
launch as scheduled, on July 13, 1998.
CONTENTIONS OF THE PARTIES
Count I of the Complaint alleges that the Limited Partner Defendants,
by allowing or causing MDC to collaborate with CBB to develop and sell a
product intended to compete directly against CFLP in its "historic core
business," breached a fiduciary duty of loyalty owed to CFLP and breached
section 3.03(b) of the 1996 Limited Partnership Agreement. Count III of the
Complaint alleges that Cantor and CI breached section 3.03(a) of the 1996
Agreement. Counts II and IV of the Complaint, respectively, allege that
MDC and CBB, by collaborating on the development and sale of
MarketPower, aided and abetted the Limited Partner Defendants' breach of
their duty of loyalty and tortiously interfered with the 1996 Limited
Partnership Agreement. Count V alleges a claim of unjust enrichment
against all five defendants.
Shortly after filing the Complaint, CFLP filed a Motion for
Preliminary Injunction to prevent the July 13, 1998, launch of MarketPower.
CFLP contends that it has at least a reasonable likelihood of success on the
merits, based on its interpretation of the 1996 Limited Partnership
Agreement and based on Delaware's case law concerning the fiduciary duty
of loyalty and accomplice liability. CFLP also contends that, if
MarketPower is allowed to be released in July, CFLP will suffer irreparable
harm in the form of, inter alia, loss of customers and of market share.
Finally, CFLP argues that the harm it will suffer if the Court refuses to issue
an injunction substantially outweighs the harm that defendants will suffer if
the Court grants the injunction. All five defendants contest Plaintiffs
arguments and oppose the Motion for Preliminary Injunction.
[2]
Fisher, MDC and CBB have filed Motions to Dismiss the Complaint
for failure to state a claim. Because Cantor and CFI had already filed their
Answer, they were prohibited from filing a Motion to Dismiss and instead
8

CBB's Opposing P.I. Br. at 8.
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filed ajoint Motion for Judgment on the Pleadings ("J.O.P."). Rather than
respond to the defendants' Motions to Dismiss/Motion for J.O.P. directly,
CFLP filed a Motion for Leave to File Amended Complaint CFLP contends
that the proposed Amended Complaint has fixed any problems that may have
existed in the original Complaint. As to the defendants who have not yet
filed a responsive pleading, CFLP may amend the Complaint as of right.9
However, with respect to Cantor and CFI, CFLP must obtain this Court's
permission to file an Amended Complaint.'0
[3] This Court liberally grants motions to amend "unless there is a
showing of substantial prejudice or legal insufficiency.""1 Cantor and CFI
oppose CFLP's Motion to Amend on the basis of legal insufficiency. The
standard for assessing the legal sufficiency of a proposed Amended
Complaint is the same standard applicable to a Motion to Dismiss. 2
Therefore the Courts decision on defendants' Motions to Dismiss, which
follows, implicitly decides Plaintiffs motion to amend the Complaint as well.
THE 1996 LIMITED PARTNERSHIP AGREEMENT
Section 3.03(b) of the 1996 Limited Partnership Agreement states:
"Each Partner acknowledges its duty of loyalty to the
Partnership and agrees to take no action to harm (or that would
reasonably be expected to harm) the Partnership or any
Affiliated Entity."
The Limited Partner Defendants are "Partners," 3 and Plaintiff contends they
are, as a result, bound by the terms of section 3.03(b). CFLP contends that
the Limited Partner Defendants, by allowing MDC to contract with CBB to
develop a product that will compete with CFLP in its core business,
breached their fiduciary duty of loyalty to CFLP and took an action that
would reasonably be expected to harm CFLP.
Section 3.03(a) states, in pertinent part:

9

Ct. Ch. R. 15(a).

"CL Ch. R. 15(a). A party may also amend its complaint by written consent of the adverse
party, but there has been no written consent in this case.
"Carton Invs. v. TLC Beatrice Int'lHoldings, Inc., Del. Ch., CA. No. 13950, 1996 WL
189435 at *3, Allen, C. (Apr. 16, 1996).
"Moore Business Forms, Inc. v. Cordant Holdings Corp., Del. Ch., C.A. No. 13911,
1995 WL 707877 at *2, Jacobs, V.C. (Nov. 30, 1995).
"The 1996 Agreement ofLimitedPartnership of Cantor Fitzgerald, L.P., § 1.01 (hereafter
"1996 Limited Partnership Agreement"), defines 'Partner," in part, as "the General Partners and the
Limited Partners."
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"Nothing contained in this Agreement shall be deemed to
preclude the Managing General Partner, CFI or any of their
respective Affiliates from engaging or investing in or pursuing,
directly or indirectly, any interest in other business ventures of
every kind, nature or description independently or with others;
provided,that
such activities do not constitute Competitive
14
Activities.
The 1996 Agreement states that 'Competitive Activity' shall have the
meaning given in Section 11.04(c)." Section 11.04(c) states, in pertinent
part:
"[A] Partner shall be considered to have engaged in a
Competitive Activity if such Partner while a Partner...
(ii) solicits any of the customers of the Partnership or any
Affiliated Entity (or any of their employees), induces such
customers or their employees to reduce their volume of
business with, terminate their relationship with or otherwise
adversely affect their relationship with, the Partnership or any
Affiliated Entity...
(iv) directly or indirectly engages in, represents in any way, or
is connected with, any Competing Business, directly
competing with the business of the Partnership or of any
Affiliated Entity, whether such engagement shall be as an
officer, director, owner, employee, partner, consultant, affiliate
or other participant in any Competing Business or
(v) assists others in engaging in any Competing Business in the
manner described in the foregoing clause (iv).""

141996 Limited Partnership Agreement § 3.03(a) (italics in original). Cantor and MDC
appear to be Affiliates of CH. 1996 Limited Partnership Agreement § 1.01. (defining "Affiliate" as
any person or entity "that directly or indirectly through one or more intermediaries controls or is
controlled by or is under common control with the specified [person or entity]").
"A Competing Business: "(i) involves the conduct of the wholesale or institutional
brokerage business, (ii) consists of marketing, manipulating or distributing financial price
information ofa type suppliedby the Partnership or any Affiliated Entity to information distribution
services or (iii) competes with any other business conducted by the Partnership or any Affiliated
Entity if such business was first engaged [in] by the Partnership or an Affiliated Entity..." 1996
Limited Partnership Agreement § 11.04(c).
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CFLP contends that the Limited Partner Defendants, by allowing or causing
MDC to help CBB develop and sell MarketPower, have: (1) "solicit[ed] the
customers of CFLP to reduce their volume of business with CFLP" in
violation of section 11.04(c)(ii), (2) "directly engag[ed] in a Competing
Business" in violation of section 11.04(c)(iv) and (3) "assist[ed] others in
engaging in [a] Competing Business" in violation of section 11.04(c)(v)."6

This is the Court's decision on defendants' Motions to Dismiss and
joint Motion for J.O.P.
DISCUSSION
[4]
A cause of action may be dismissed pursuant to Rule 12(b)(6) for
failure to state a claim when, assuming the truth of all well-pleaded facts in
the Complaint and construing all inferences to be drawn from those facts in
the light most favorable to the non-moving party, the Court is convinced that
there is no set of facts under which the plaintiff would be entitled to relief.17
The Court may consider facts contained in documents incorporated into the
complaint by reference when deciding a motion to dismiss. 8 The 1996
Limited Partnership Agreement and the CBB/MDC Software Licensing
Agreement are incorporated by reference into CFLP's Amended Complaint.
[5] The legal standard applicable to a Motion for J.O.P. differs from the
standard applicable to a Motion to Dismiss. Although the Court is still
required to assume the truth of all well-pleaded facts in the Complaint and
to construe all inferences to be drawn from those facts in the light most
favorable to the non-moving party, just as on a motion to dismiss, "[a]
motion forjudgment on the pleadings may be granted only when no material
issue of
fact exists and the movant is entitled to judgment as a matter of
,19
law.
Counts I and III of the Amended Complaint allege that the Limited
Partner Defendants breached their duty of loyalty to CFLP and the 1996
Limited Partnership Agreement. The 1996 Agreement clearly states that all
6
Plaintiff's Opening Brief in Support of Its Motion for Preliminary Injunction at 15. The
quotation includes Rodney Fisher, but CFLP has apparently since conceded that § 3.03(a) of the
1996 Agreement does not apply to Fisher.
" Union Texas Petroleum Holdings, Inc. v. Travelers Indem Co., Del. Ch., C.A. No.
15548, 1998 WL 83068 at *3, Chandler, C. (Feb. 19, 1998).
'See e.g., In reSanta Fe Pacific Corp. Shareholder Litigation, Del. Supr., 669 A.2d 59,
69-70 (1995)(considering joint and supplemental proxy statements on motion to dismiss disclosure
action and suggesting appropriateness of considering underlying contract in action for its breach).
"9Desert Equities v. Morgan Stanley, Del. Supr., 624 A.2d 1199, 1205 (1993).

DELAWARE JOURNAL OF CORPORATE LAW[

[Vol. 24

Limited Partners owe CFLP a duty of loyalty and agree to take no action that
would reasonably be expected to harm CFLP. The Agreement also states
that CFI and its Affiliates may not engage in Competitive Activities or
Competing Businesses. The Amended Complaint alleges that the Limited
Partner Defendants, while Limited Partners of CFLP, allowed MDC to
contract with CBB to develop and sell a product that will compete directly
against CFLP in its core business of brokering U.S. Treasuries. The
underlying facts, stated in the Amended Complaint, if true, would seem to
support an inference of(a) a breach of the Limited Partners' duty of loyalty,
(b) harm to CFLP, (c) a Competitive Activity and (d) a Competing Business.
The Limited Partner Defendants contend, among other arguments,
that regardless of the 1996 Limited Partnership Agreement's terms20 , they
have earned the right to allow or cause MDC to compete with CFLP through
a prior course of dealing. They contend that since 1993, the year CFLP first
inserted the language currently found in sections 3.03(a), 3.03(b) and
11.04(c) of the 1996 Agreement, MDC has completed, or has proposed and
negotiated, many transactions with CFLP's competitors that would arguably
constitute Competitive Activities or Competing Businesses, or that might
arguably be considered a violation of the Limited Partner Defendants' duty
of loyalty and harmful to CFLP. Defendants contend that Plaintiff never
objected to, or sought to enjoin, these dealings, notwithstanding that some
allegedly involved the development of electronic trading systems for
companies that compete directly with CFLP in the fields of mortgage-backed
securities and emerging markets, as well as in CFLP's core business of U.S.
Treasuries.
The Limited Partner Defendants may prevail on their theory after a
full trial on the merits. On the very limited record before me, however, and
construing all reasonable inferences in the light most favorable to CFLP, I
cannot say with certainty that there is no set of facts under which CFLP
would be entitled to relief. Thus, Fisher's Motion to Dismiss Counts I and
HI is denied. Similarly, whether Cantor and CFI may allow or cause MDC
to compete with CFLP, despite the terms of the 1996 Agreement, because
of the parties' prior course of dealing is a disputed material fact that
precludes this Court from entering judgment on the pleadings. Cantor's and
CFrs joint Motion for J.O.P. on counts I and III is denied.
[6-7] Counts II and IV raise accomplice liability theories against MDC and
CBB. Count II is a claim for aiding and abetting the Limited Partner
Defendants' breach of fiduciary duty, and Count IV is a claim for tortiously
'he Limited Partner Defendants also contend that the 1996 Agreement, when considered
in the context of its drafting history, permits them to take precisely the actions CFLP complains of
in this action. This argument is more appropriately considered next month, when the record
concerning all three elements of the Preliminary Injunction standard is complete.
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interfering with the 1996 Limited Partnership Agreement. The elements of
aiding and abetting a breach of fiduciary duty are: (1) the existence of a
fiduciary relationship, (2) a breach of the fiduciary's duty and (3) a knowing
participation in the breach by the non-fiduciary defendant. 2 ' The elements
oftortious interference are: (1) a contract, (2) defendant's knowledge of the
contract, (3) an intentional act that is a significant factor in causing the
breach of the contract, (4) lack of justification and (5) injury.'
[8]
A common basis for dismissing accomplice liability theories under
Rule 12(b)(6) is that Plaintiff has stated no underlying claim for principal
liability. As I have explained, however, the Amended Complaint does state
a claim for breach of the duty of loyalty expressly inserted in the 1996
Limited Partnership Agreement. Defendants contend, nevertheless, that
Counts I and IV must be dismissed because Plaintiff has stated no facts to
support the elements of knowing participation or of intentional action
without justification. I disagree. Plaintiff has pleaded sufficient facts to
support these elements of its respective claims.
Plaintiff alleges that MDC and CBB agreed to work together to
develop and sell a product that would compete directly with Plaintiffs core
business. It alleges that the product is operable and is set to launch on
July 13, 1998. Certain Defendants admit in their pleadings that customers
are currently being solicited to use the product. MDC received a letter
explaining that such a relationship/product would constitute a breach of the
Limited Partner Defendants' duty of loyalty found in the 1996 Limited
Partnership Agreement. Plaintiff has alleged that MDC shared this
information with CBB and that,in response, CBB required MDC to agree
to indemnify CBB in the event that Plaintiff should obtain "against MDC
any final and unappealable permanent injunction, cburt order or settlement
of any litigation .... ,
Under these circumstances, the Court may infer that MDC and CBB
[9]
had reason to believe that developing and marketing MarketPower may
constitute a breach of the Limited Partner Defendants' duty of loyalty found
in the 1996 Limited Partnership Agreement. The Court may further infer
that MDC's and CBB's continued development and marketing of
MarketPower in the face of their knowledge lacked justification.
Accordingly, defendants' Motions to Dismiss Counts II and IV are denied.

2Carton Investments v. TLCBeatrice Int'lHoldings, Inc., Del. Ch., C.A. No. 13950,
1995 WL 694397 at *15, Allen, C. (1995).
'See CPMIndus. v. Fayda Chems. & Minerals, Inc., Del. Ch., C.A. No. 15996, 1997
WL 770683 at *7, Jacobs, V.C. (Nov. 26, 1997).
'Agreement Between Chicago Board Brokerage, L.L.C., and Market Data Corporation
§§ 2.9, 8.3, 11.3.
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[10-11]
Finally, all five defendants have moved to dismiss Count V,
which alleges a cause of action for unjust enrichment. Unjust enrichment is
"the unjust retention of a benefit to the loss of another, or the retention of
money or property of another against the fundamental principles ofjustice

or equity and good conscience."'24 The elements of unjust enrichment have
also been stated in this way: (1) an enrichment, (2) an impoverishment, (3)
a relation between the enrichment and impoverishment, (4) the absence of
justification and (5) the absence of a remedy provided by law.'
[12] The Limited Partner Defendants argue that a cause of action for unjust
enrichment does not lie when a contract determines the obligations between
the parties.' However, the Amended Complaint specifically states: "In the
alternative, and/or with respect to conduct not governedby the existence of
an express contract, CFLP seeks the equitable remedy of unjust
enrichment."27 Thus, unless and until this Court determines that the
defendants' obligations are governed exclusively by contract, Plaintiff has
properly stated a claim for unjust enrichment.
[13-14]
I do, however, find that the claims against the Limited Partner
Defendants are governed exclusively by contract and that, as to them, the
Motions to Dismiss/joint Motion for J.O.P. must be granted with respect to
Count V. Whether or not there is an implied duty of loyalty which applies
to limited partners generally and prohibits the conduct complained of here
is not an issue. Here, by contract, within the 1996 Limited Partnership
Agreement, the parties accepted the invitation of 6 DeL C. § 17-1101(d) to
address fiduciary duties. The 1996 Agreement is certainly not silent on the
subject. Therefore, it may be fairly assumed that the parties intended the
nature and scope of the fiduciary duties owed, by whom to whom, to be
addressed within the language adopted by them in their own freely-fashioned
agreement. This Court repeatedly has emphasized that Delaware law favors
allowing parties to an agreement to pursue their own aims so long as no
underlying fraud or innocent misrepresentation taints the crafting of the
language actually adopted. 8 This is consistent with the policy ofthe General
Assembly expressed in 6 DeL C. § 17-1101(c).
Cantor's and CFI's joint Motion for J.O.P. with respect to Count V is
granted. Fisher's Motion to Dismiss Count V is granted.
'4Fleer Corp. v. Topps Chewing Gum, Ina, Del. Supr., 539 A.2d 1060, 1062 (1988).
nlfhoary Factory Outlets, Inc. v. Snyder, Del. Ch., C.A. No. 11,568, 1996 WL 74725
at *11, Kiger, M. (Jan. 8, 1996).
26See ID Biomedical Corp. v. TM Techs., Inc., Del. Ch., C.A. No. 13269, 1995 WVL
130743 at * 15, Steele, V.C. (Mar. 16, 1995), for a discussion of this principle.
27
Proposed Amended Complaint 113 (emphasis added).
'See, e.g., In re Cencom Cable Income Partners,LP.Litig., Del. Ch., C.A. No. 14634,
1997 WL 666970 at *4, Steele, V.C. (Oct. 15, 1997);InreCencom CableIncome Partners, LP.
Liig., Del. Ch., C.A. No. 14634, 1996 WL 74726 at *4-5, Steele, V.C. (Feb. 15, 1996).
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[15] The claims against CBB and MDC are not governed by any contract
with CFLP. The Amended Complaint states a claim that survives CBB's and
MDC's Motions to Dismiss. Plaintiffrepeatedly alleges that ifMarketPower
is a success, defendants will be enriched, and Plaintiffwill be impoverished.
Plaintiff also alleges that neither defendant can retain any benefit resulting
from the success of MarketPower "justifiably" or in accordance with "the
fundamental principles ofjustice or equity and good conscience," because
they knew that Cantor, Fisher, and CFI were prohibited from producing a
product that would compete with Plaintiffs core business. Assuming the
truth of these facts, as I must at this stage, I find that Plaintiff has stated a
claim that survives CBB's and MDC's Motions to Dismiss. CBB's and
MDC's Motion to Dismiss Count V is denied.
CONCLUSION
Plaintiffs Motion for Leave to File Amended Complaint is granted.
Defendants' Motions to Dismiss the Amended Complaint/joint Motion for
J.O.P. are granted,in part, and denied, in part. Decision on Plaintiffs
Motion for a Preliminary Injunction is reserved until the record is
supplemented, on July 6 - 8, 1998, on the issues of the existence of
imminent, irreparable harm and whether the balance of the equities favors
the issuance of the injunction.
IT IS SO ORDERED.

INRE DEAN WITTER PARTNERSHIP LITIGATION
No. 14,816 (Consolidated)
Court of Chancery of the State of Delaware,New Castle
July 17, 1998
Plaintiff investors, owners of interests in numerous real estate limited
partnerships, filed a class action suit seeking an accounting and damages
from general partners and financial advisors for breaches of the fiduciary
duties of care, loyalty, and candor. Specifically, plaintiffs claim that
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defendants misrepresented, or failed to disclose to them at the time of
purchase, the nature of the risks involved in investing in the partnerships;
that defendants misrepresented or failed to disclose the financial conditions
of the partnerships in order to conceal losses, mismanagement, fraud, and
self-dealing; and that defendants misled plaintiffs into believing that that
defendant was selecting investments that presented low risks and were
suitable for retirement accounts. Defendants filed a motion to dismiss on
grounds that claims were time-barred, failure to state a claim, and improperly
bringing an action as a direct, rather than derivative, action.
The court of chancery, per Chancellor Chandler, concluded that all
plaintiffs' claims were barred by operation of the applicable statute of
limitations. On the basis of the record, the court concluded that the
information contained in the annual reports alone should have provided
plaintiffs with adequate inquiry notice of any alleged misconduct by
defendants long before the statutory bar became effective. Accordingly, the
court granted defendants' motion to dismiss on the ground that plaintiffs'
claims were time-barred.

1.

Pleading
Pretrial Procedure

345
0

512

A motion to dismiss may be granted on the ground that a plaintiffs
claims are barred by operation of the statute of limitations, even in equity.
2.

0
Equity
Limitation of Actions

2, 60
36

Although statutes of limitation do not generally apply directly in
equity, equity follows the law and will apply a statute of limitations by
analogy in appropriate circumstances.
3.

Limitation of Actions
CEPleading

'

180(2), 193

349

It is well settled that where the complaint itself alleges facts that show
that the complaint is filed too late, the matter may be raised by a motion to
dismiss.
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CPleading
Pretrial Procedure

345
=

512

In evaluating a motion to dismiss, the court is required to assume the
truthfulness of all well-pleaded allegations in the complaint for purposes of
the motion; drawing from the complaint all inferences or conclusions of fact
that may reasonably be drawn from the specific facts alleged, and only
accepting as true conclusions asserted if there are specific allegations of fact
to support them.
5.

Pretrial Procedure

m

512

An amended complaint may only be dismissed if it is clear that
plaintiffs will not be entitled to relief under any set of facts that could be
proven based on the allegations of the complaints.
6.

Limitation of Actions

C

37

Under Delaware law, a three-year statute of limitations applies to
claims for breach of fiduciary duty. DEL. CODE ANN. tit. 10, § 8106 (1975).
7.

Limitation of Actions

Cm-

43, 95

Under Delaware law, statute of limitations generally begin to run and
the cause of action accrues at time of wrongful act, even if the plaintiff is
ignorant of the cause of action. DEL. CODE ANN. tit. 10, § 8106 (1975).
8.

Limitation of Actions

0-

37, 180(5)

In a claim that defendants breached their fiduciary duties in
recommending and selling partnerships that could never achieve their
promised objectives, plaintiffs' cause of action for statute of limitations
purposes accrued when they invested in the allegedly fraudulent
partnerships.
9.

Limitation of Actions

=

100

The doctrines of inherently unknowable injuries, fraudulent
concealment, and equitable tolling permit tolling of the statute of limitations
period when the facts underlying the claim are so hidden that a reasonable
plaintiff could not timely discover them.
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67, 95, 95(1)

Under the doctrine of inherently unknowable injuries, the limitations

period is tolled if there has been no observable or objective factors to put a
party on notice of an injury, and plaintiffs must show that they were
blamelessly ignorant of the act or omission and the injury.
11.

Limitation of Actions

0

67, 95, 95(1)

The doctrine of inherently unknowable injuries tolls the limitations
period until a plaintiff has reason to know that a wrong has been committed.
12.

Limitation of Actions

G

104

In order for fraudulent concealment to toll running of statute of
limitations, an affirmative act of concealment by a defendant is required that
prevents plaintiff from gaining knowledge of facts, or some
misrepresentation which is intended to put plaintiff off the trail of inquiry;
mere ignorance of facts by plaintiff, where there has been no such
concealment, is not an obstacle to operation of statute.
13.

Limitation of Actions

104

Where there has been fraudulent concealment from a plaintiff, the
statute of limitations is suspended until his rights are discovered or until they
could have been discovered by the exercise of reasonable diligence.
14.

Limitation of Actions

G

36, 104

Under the theory of equitable tolling, the statute of limitations is tolled
for claims of wrongful self-dealing, even in the absence of actual fraudulent
concealment, where a plaintiff reasonably relies on the competence and good
faith of a fiduciary.
15.

Limitation of Actions

&

95

Party asserting that tolling applies bears the burden of pleading
specific facts to demonstrate that the statute of limitations was, in fact, tolled.
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Limitation of Actions

CF

95, 95(1)

Under Delaware law, statute of limitations period begins to run when
plaintiff is objectively aware of facts giving rise to the wrong, i.e., inquiry
notice.
17.

Limitation of Actions

0-

95(1), 100

The statute of limitations period is tolled until such time that persons
ofordinary intelligence and prudence would have facts sufficient to put them
on inquiry which, if pursued, would lead to discovery of the injury.
18.

Limitation of Actions

C=1 2, 100

Inquiry notice does not require actual discovery of the reason for the
injury, nor plaintiffs' awareness of all aspects ofthe alleged fraud; but rather
the statute of limitations begins to run when plaintiffs should have
discovered the general fraudulent scheme.
19.

Limitation of Actions

*:-

2, 95(1)

While partnership distributions were maintained at a fairly high level,
looking beyond the language on the first page of the annual reports, the fact
that distributions shown were consistently greater than partnership income
should have alerted plaintiffs to the fact that something was amiss revealing
a potentially fraudulent scheme.
20.

Limitation of Actions

f

2, 67, 95(1.5), 100

Even where defendant is a fiduciary, a plaintiff is on inquiry notice
when the information underlying plaintiffs claim is readily available;
trusting plaintiff still must be reasonably attentive to his interests and
beneficiaries should not put on blinders to such obvious signals as publicly
filed documents, annual and quarterly reports, proxy statement, and Security
Exchange Commission filings.
21.

Limitation of Actions

Cm-

2, 95(1)

Motion to dismiss was granted on grounds that plaintiffs' claims were
time-barred by operation of the statute of limitations where information in
annual reports should have provided plaintiff with adequate notice of any
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alleged misconduct by defendants, and plaintiffs! filing came more than three
years after they were placed on such inquiry notice.
Pamela S. Tikellis, Esquire, and Robert J. Kriner, Jr., Esquire, of Chimicles,
Jacobsen & Tikellis, Wilmington, Delaware; and Nicholas E. Chimicles,
Esquire, Denise Davis Schwartzman, Esquire, Francis J. Farina, Esquire, and
M. Katherine Meermans, Esquire, of Chimicles, Jacobsen & Tikellis,
Haverford, Pennsylvania, of counsel, for plaintiffs.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Martin London, Esquire, Richard A. Rosen,
Esquire, Robert N. Kravitz, Esquire, and Tracy Anbinder Baron, Esquire, of
Paul, Weiss, Rifkind, Wharton & Garrison, New York, New York, of
counsel, for defendants.
CHANDLER, Chancellor

Investors, owners, of interests in numerous real estate limited
partnerships, seek an accounting and damages from general partners and
financial advisors for breaches of the fiduciary duties of care, loyalty and
candor. Information available to the investors long before these lawsuits
were instituted put the investors on notice of the wrongs about which they
now complain. Therefore, all of the investors' claims are barred by operation
of the applicable statute of limitations.
I. BACKGROUND
This action is a consolidation of several actions brought by plaintiff
investors against defendants Dean Witter, Discover & Co. ("Dean Witter
Discover"), Dean Witter Reynolds, Inc. ("Dean Witter Reynolds"), Dean
Witter Realty, Inc. ("Dean Witter Realty") (collectively "Dean Witter"), the
managing and associate general partners of seven Dean Witter real estate
limited partnerships, and Tempo-GP, Inc. ("Tempo-GP"), the general
partner of Dean Witter/Coldwell Banker Tax Exempt Mortgage Fund, L.P.
("Tax Exempt Mortgage Fund").'

'An Order of Consolidation dated August 16, 1996, consolidated three actions filed in the
Court of Chancery-Segel v. Dean Witter, Discover & Co., CA. No. 14816 (filed Feb. 6, 1996);
Schectman v. Dean Witier, Discovery & Co., C.A. No. 14829 (filed Feb. 9, 1996); Dosky v. Dean
Witter, Discover & Co., C.A. No. 14838 (filed Feb. 15, 1996)--and added to the consolidated
action plaintiffs from two other suits, one pending in the Southern District of New York-Grigsby
v. Dean Wilier Reynolds, Inc., S.D.N.Y., No. 96 Civ. 4064 (LAP) (originally filed Dec. 27,
1995)-and one pending in the District ofMaryland-Youngv. Dean Witter,Discover& Co., CA.

1999]

UNREPORTED CASES

Plaintiffs are customers of Dean Witter Reynolds, who between 1984
and 1989, purchased from Dean Witter Reynolds units of the following
limited partnerships: Dean Witter Realty Income Partnership I, L.P.
("Income I"); Dean Witter Realty Income Partnership I, L.P. ("Income II");
Dean Witter Realty Yield Income Partnership III, L.P. ("Income II"); Dean
Witter Realty Income Partnership IV, L.P. ("Income IV"); Dean Witter
Realty Yield Plus, L.P. ("Yield Plus"); Dean Witter Realty Yield Plus II,
L.P. ("Yield Plus I"); Dean Witter Realty Growth Properties, L.P. ("Growth
Properties"); and Falcon Classic Cable Income Properties, L.P. ("Falcon
Classic Cable"). 2 With the exception of Falcon Classic Cable, each of these
Partnerships is a wholly-owned direct or indirect subsidiary of Dean Witter
and is organized in the State of Delaware.
Defendant Dean Witter Discover, a Delaware corporation, is a
publicly-held financial services company providing credit and investment
products. Defendant Dean Witter Reynolds, a Delaware corporation, is a
broker-dealer and member of the New York Stock Exchange and other major
securities, futures and options exchanges in the United States. Dean Witter
Reynolds operates the securities business ofDean Witter Discover and acted
as the offeror and/or underwriter for the sale of the Partnerships to plaintiffs.
Dean Witter Reynolds also organized the Proprietary Partnerships that it sold
to plaintiffs and acted as the exclusive selling agent for Falcon Classic
Cable, which it did not sponsor.
Defendant Dean Witter Realty, a Delaware corporation is a whollyowned subsidiary of Dean Witter Discover. Dean Witter Realty is
responsible for the creation, marketing and oversight of the Proprietary
Partnerships. It is also the parent of the Delaware corporate subsidiaries
formed to serve as the managing general partners of the Proprietary
Partnerships. These corporate subsidiaries are, in turn, the general partners
of the Delaware limited partnerships or corporations formed to serve as the
associate general partners of the Proprietary Partnerships.3 Officers and
employees of Dean Witter Realty served as officers and employees of these
general partners. Dean Witter Realty was in charge of the day-to-day
operations of each of the general partners of the Proprietary Partnerships.

No. H-96-1139 (D. Md.) (originally filed Feb. 6, 1996). See Order of Consolidation (Aug. 16,
1996) (Docket No. 9).
2
These limited partnerships will be referred to collectively as the "Partnerships." The
Partnerships bearing the Dean Witter name, i.e., all of the defendant partnerships except Falcon
Classic Cable, will also be referred to as the "Proprietary Partnerships." All of the Proprietary
Partnerships are real estate limited partnerships.
'Managing and associate general partners will be referred to collectively as the "general
partners."
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Defendants Dean Witter Realty Income Properties I Inc. and Dean
Witter Realty Income Associates I, L.P. are the managing and associate
general partners, respectively, of Income I. Defendants Dean Witter Realty
Income Properties II Inc. and Dean Witter Realty Income Associates II, L.P.
are the managing and associate general partners, respectively, of Income II.
Defendants Dean Witter Realty Income Properties III Inc. and Dean Witter
Realty Income Associates III, L.P. are the managing and associate general
partners, respectively, of Income I. Defendants Dean Witter Realty Fourth
Income Properties Inc. and Dean Witter Realty Income Associates IV, L.P.
are the managing and associate general partners, respectively, of Income IV.
Defendants Dean Witter Realty Yield Plus Inc. and Dean Witter Realty
Yield Plus Associates, L.P. are the managing and associate general partners,
respectively, of Yield Plus. Defendants Dean Witter Realty Yield Plus II
Inc. and Dean Witter Realty Yield Plus Associates II, L.P. are the managing
and associate general partners, respectively, of Yield Plus II. Defendants
Dean Witter Realty Growth Properties Inc. and Dean Witter Realty Growth
Associates, L.P. are the managing and associate general partners,
respectively, of Growth Properties.
In addition, plaintiffs named as defendants Dean Witter Realty
Income Associates I Inc. and Dean Witter Realty Income Associates II
Inc.---the general partners of the associate general partners of Income I and
Income II, respectively. Each of these defendant general partners is a Dean
Witter affiliate, or wholly-owned direct or indirect subsidiary, organized in
Delaware.
Defendant Tempo-GP, a Delaware corporation, was originally owned
jointly by a Dean Witter Discover subsidiary and Coldwell Banker
Commercial Group, Inc. Today, Tempo-GP is a wholly-owned subsidiary
of Dean Witter Discover. Tempo-GP is the general partner of the Tax
Exempt Mortgage Fund and directed and controlled its activities.4
Plaintiffs purport to bring this action on behalf of all persons and
entities who purchased units of the Partnerships sold by or through Dean
Witter Reynolds or other selling agents affiliated with Dean Witter from
1984 through the present 5 Plaintiffs allege that defendants breached their
fiduciary duties in connection with the Partnerships organized, sold and
operated by defendants, in which plaintiffs invested. Among other things,

4

In their Amended Complaint, none of the plaintiffs claims to have purchased units of the
Tax Exempt Mortgage Fund. As such, plaintiffs do not have standing to assert any claims with
respect to that fund or its general partner, Tempo-GP. See Alabama By-ProductsCorp.v. Cede &
Co., Del. Supr., 657 A.2d 254,264 (1995).
'First Consolidated and Amended Class Action Complaint 37 (Docket No. 10)
[hereinafter Complaint]. All further references to "plaintiffs" shall include the named plaintiffs as
well as the purported class of plaintiffs.

UNREPORTED CASES

1999]

plaintiffs allege that defendants breached the duties of loyalty, candor and
care they owed to plaintiffs as their fiduciaries. Plaintiffs complain that they
relied--to their detriment-upon the good faith of defendants in their roles
as fiduciaries, as general partners, financial advisors and agents, and as
officers and directors of the general partners. According to plaintiffs,
defendants' breaches have caused plaintiffs to suffer the losses of substantial
portions of their investments and have failed to realize the income, liquidity
and security in their investments as promised them by defendants.6
Plaintiffs assert that Dean Witter sold the Partnerships through
uniform sales materials that promoted sale of the Partnerships at the expense
of candor. Specifically, plaintiffs claim that defendants misrepresented or
failed to disclose to them at the time of purchase the nature of the risks
involved in investing in the Partnerships, that defendants misrepresented or
failed to disclose the financial condition of the Partnerships in order to
conceal losses, mismanagement, fraud and self-dealing, and that defendants
misled plaintiffs into believing that Dean Witter was recommending and
selecting investments that presented low risk and were suitable for retirement
accounts.7 Plaintiffs further allege that although Dean Witter represented to
plaintiffs that it would maintain a relationship with the Partnerships and
oversee their operation,8 Dean Witter failed to supervise the Partnerships in
the plaintiff investors' best interests.
Plaintiffs insist that defendants were instead engaging in a systematic
scheme designed to organize, sell and operate high risk, speculative limited
partnerships in order to enrich themselves at the expense of plaintiff
investors. According to plaintiffs, once defendants obtained investment
capital from plaintiffs, defendants used the capital to purchase
underperforming or failing investments owned by Dean Witter affiliates or
to refinance underperforming loans owed to Dean Witter affiliates. Plaintiffs
further allege that defendants channeled Partnership funds into faltering
projects owned by earlier-formed Partnerships, to create the illusion of
financial health for those Partnerships and to aid in marketing new ones.9
Defendants filed a motion to dismiss on December 10, 1996.1 ° The
motion cites several grounds for dismissal, including: (1) that the claims are
time-barred; (2) that plaintiffs' allegations fail to state a claim; and (3) that
plaintiffs have improperly brought this action as a direct, rather than

6
Complaint
7

3.
Pls.' Memo. in Opp. to Defs.' Motion to Dismiss at 6 (Docket No. 32) [hereinafter PIs.'
Memo. in Opposition].
"Complaint 25.
9
PIs.' Memo. in Opposition at 2.
"Defs.' Memo. in Support ofMotion to Dismiss (DocketNo. 21) [hereinafterDefs.'Motion

to Dismiss].
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derivative, action. The parties briefed the motion, presented oral argument
to the Court, and conducted a supplemental round of briefing specifically
addressing the statute of limitations issue. As explained below, I agree with
defendants that the applicable statute of limitations bars plaintiffs' claims.,
Thus, plaintiffs' claims must be dismissed for failure to file within the
statutory period.
II. LEGAL STANDARD
[1-3] There is clear legal precedent in Delaware for granting a motion to
dismiss on the ground that a plaintiffs claims are barred by operation of the
statute of limitations. 2 This is so even in equity. Although statutes of
limitation do not generally apply directly in equity, equity follows the law
and will apply a statute of limitations by analogy in appropriate
circumstances. 3 Moreover, it is "well settled that where the complaint itself
alleges facts that show that the complaint is filed too late, the matter may be
raised by [a] motion to dismiss."' 4
[4-5] In evaluating a motion to dismiss, I am required to assume the
truthfulness of all well-pleaded (i.e., nonconclusory) allegations of the
complaint for purposes of the motion. 5 I am also required to draw from the
complaint all inferences or conclusions of fact that may reasonably be drawn
from the specific facts alleged therein.' 6 Conclusions asserted in the
complaint, however, will only be accepted as true if there are specific
allegations of fact to support them. 7 In the end, I may only dismiss the
Amended Complaint if it is clear that plaintiffs will not be entitled to relief
under any set of facts that could be proven based on the allegations of the
complaint. 8
"Because I have determined that defendants' claim of time-bar is dispositive, I need not
address the other grounds offered by defendants in their motion to dismiss.
"Boeing Co. v. Shrontz, Del. Ch., C.A. No. 11273, Berger, V.C. (Apr. 20, 1992)
(dismissing breach of fiduciary duty claims on grounds of time-bar); Halpernv. Barran,Del. Ch.,
313 A.2d 139 (1973) (same).
"Kahn v. SeaboardCorp., Del. Ch., 625 A.2d 269,271 (1993). See also United States
CellularInv. Co. v. BellAtlanticMobile Sys., Inc., Del. Supr., 677 A.2d 497 (1996) ("Absent some
unusual circumstances, a court of equity will deny a plaintiff relief when suit is brought after the
analogous statutory period.").
4
Seaboard,625 A.2d at 277 (dismissing, with permission to replead, complaint in equity
on statute of limitations grounds).
"Loudon v.
Archer-Daniels-MidlandCo., Del. Supr., C.A.No. 88,1996, at I1-12, Veasey,
C.J. (Sept.
17,
1997)
(en banc); Grobow v. Perot,Del. Supr., 539 A.2d 180, 187 & n.6 (1988).
'61d.
7
In re SantaFe Pac.ShareholdersLitig., Del. Supr., 669 A.2d 59, 65-66 (1995); Grobow,
539 A.2d at 187 & n.6.
'8Ct. Ch. R. 12(b)(6); Rabkin v. PhilipA. Hunt Chem. Corp., Del. Supr., 498 A.2d 1099,
1105 (1985); Litman v. Prudential-BacheProperties,Inc., Del. Ch., C.A. No. 12137, at 4-5,

1999]

UNREPORTED CASES

m. ANALYSIS
A. Statute of Limitations
[6]
It is well-settled under Delaware law that a three-year statute of
limitations applies to claims for breach of fiduciary duty.19 With the
exception of the Falcon Classic Cable claim, which was a brand new claim
as of the filing of the Amended Complaint on October 7, 1996, plaintiffs

filed their pre-consolidation complaints on February 6, 9 & 15, 1996,
alleging breaches of fiduciary duty by Dean Witter and the general partners
of the Partnerships. 0 Applying the three-year statute of limitations, any
claim that accrued prior to February 6, 1993 (or prior to October 7, 1993,
with respect to the Falcon Classic Cable claim) is barred by operation of the
statute. If, however, plaintiffs' cause of action accrued on or after
February 6, 1993 (or October 7, 1993, with respect to the Falcon Classic
claim), then the claims are timely and can proceed.
B. Time ofAccrual
[7] The general law in Delaware is that the statute of limitations begins
to run, i.e., the cause of action accrues, at the time of the alleged wrongful
act, even ifthe plaintiff is ignorant of the cause of action. Plaintiffs here

Chandler, V.C. (Jan. 14, 1994), affd, Del. Supr., 642 A.2d 837 (1994).
Plaintiffs cite Snyder v. Butcher& Co., Del. Super., CA. No. 91C-04-289, Goldstein, J.
(Sept. 15, 1992), for the proposition that it is improper for a court to grant amotion to dismiss on
statute of limitations grounds whenever the complaint alleges fraudulent concealment as part of its
claims. Plaintiffs, however, misread Snyder. Snyder stated that granting a motion to dismiss on
statute of limitations grounds would be inappropriate where a plaintiff has "successfullypled
fraudulent concealment." Id at 9 (emphasis added). Where a plaintiff has successfiully alleged a
claim of fraudulent concealment "the affirmative statute of limitations defense turns on a question
of fact" rendering a summary disposal inappropriate. kd Snyder does nothing, however, to alter
the general nile that when it is clear from the face ofthe complaint that the statute of limitations bars
a plaintiffs claims, despite an allegation of fraudulent concealment, dismissal is still appropriate.
See Boeing Co. v. Shrontz, op. at 4-5 (dismissing breach of fiduciary duty claims on statute of
limitations grounds, despite allegation offraudulent self-dealing). See also Shocley v. Dyer, Del.
Supr., 456 A.2d 798,799 (1983) (affirming grantofsummaryjudgnent, despite plaintiffs allegation
of fraudulent concealment, where viewing the facts in a light most favorable to plaintiffs, "it
becomes clear that by an exercise of due diligence plaintiff could have discovered her rights.").
"I10 Del.C.§ 8106; Doflemyer v. WE. Hall PrintingCo., D. Del., 558 F. Supp. 372, 379
(1983) (applying Delaware law).
'Under the Order of Consolidation, all documents previously filed and served in the cases
consolidated by the Order were deemed filed, served and part of the record in the consolidated
action. Only the three Court of Chancery cases were consolidated by that Order. The earliest of
these cases-Segel-was filed February 6,1996. Thus, February 6,1996, isthe earliest operative date
for statute of limitations purposes. See Order of Consolidation IN1, 9.
"David B. Lilly Co. v. Fisher,D. Del., 18 F.3d 1112,1117 (1994); Isaacson,Stolper& Co.
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complain of two different types of injuries. First, they allege that Dean
Witter violated its fiduciary duties in the marketing and sale of the
Partnerships. Second, plaintiffs allege that defendants, committed postoffering breaches of their fiduciary duties in connection with the
management and oversight of the Partnerships.
[8]
Plaintiffs allege that defendants breached their fiduciary duties in
recommending and selling to plaintiffs Partnerships that would never (and
could never) achieve their promised objectives. Accepting this allegation as
true, plaintiffs' injuries occurred when they purchasedtheir Partnership
interests as a result of defendants' alleged misrepresentations.' Thus,
plaintiffs' cause of action accrued when they invested in the allegedly
fraudulent Partnerships. The Partnerships at issue were marketed and sold
to the plaintiffs in the mid-to-late 1980s. The last of these sales was
completed by the end of 1989.24 Thus, with respect to the marketing and
sale ofthe Partnerships, plaintiffs' cause of action accrued no later than yearend 1989. Absent tolling of the statute of limitations, these claims became
stale at the end of 1992-years before plaintiffs filed their Amended
Complaint.
With respect to the allegations of post-offering breaches arising out
of the management and oversight of the Partnerships, plaintiffs allege that
defendants operated the Partnerships to benefit themselves at the expense of
the investors. Among other things, plaintiffs complain that Partnership real
estate investments were chosen solely for the purpose of benefiting other
Dean Witter affiliates and that the Partnerships paid excessive commissions
and fees. For each Partnership, these alleged violations of fiduciary duty
began-and plaintiffs consequently began to suffer injury-shortly after
each Partnership was formed. The Amended Complaint is replete with
allegations of injudicious mortgage loans and unwarranted management
commissions throughout the mid-to-late 1980s.'
Thus, as with the
marketing and sales claims, plaintiffs' cause of action regarding the alleged
post-offering breaches accrued no later than year-end 1989.' Plaintiffs filed

v. Arisan'sSay. Bank, Del. Supr., 330 A.2d 130,132 (1974).
nPlaintiffs do not allege post-offering mismanagement with respect to Falcon Classic Cable.
Complaint 9J 266-68.
2
Seidelv.Lee, D. Del., CA. No. 93-494-JJF, at 16, Famen, CJ. (Dec. 30,1996) (applying
Delaware law) (fiduciary duty claim accrues when breach accomplished). See also In re Merrill
Lynch Ltd PartnershipsLitig., S.D.N.Y., No. 95 Civ. 10657 (MBM), at 11-20 (Aug. 26, 1997)
(applying federal RICO law, which has same standard for statute of limitations accrual).
'Complaint IN9-23.
2
See, e.g., Complaint (H91-121 (Yield Plus), 1H 129-35 (Yield Plus I), 9 136-46 (Yield
Plus & Yield Plus 11), IN156-79 (Growth Properties), J 193-98 (Income I), I 209-16 (Income TO,
%1233-39 (Income II, I & IV).
'Dofflemyer, 558 F. Supp. at 379 (fiduciary duty claim accrues at time of breach).
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their complaint on February 6, 1996-well past the expiration of the threeyear limitations period. Absent tolling,therefore, all of plaintiffs' claims fall
outside the statutory period and would be time-barred.
C. Tolling
[9]
Plaintiffs allege that their claims are timely because the statute of
limitations was tolled until January 26, 1996, when an article in the Wall
Street Journa 7 -- reportingthat the Securities and Exchange Commission
("SEC") was negotiating with Dean Witter Reynolds and two other
brokerage fns concerning their limited partnership sales practices during
the 1980s and that a settlement fund might be established-first put them on
notice of their potential claims.' Plaintiffs assert three separate theories to
support a tolling of the statute of limitations in this case: (1) inherently
unknowable injuries; (2) fraudulent concealment; and (3) equitable tolling.
Each of these doctrines permits tolling of the limitations period where the
facts underlying a claim were so hidden that a reasonable plaintiff could not
timely discover them.29
[10-11]
Under the doctrine of inherently unknowable injuries, the
running of the statute of limitations is tolled while the discovery of the
existence of a cause of action is a practical impossibility." For the
limitations period to be tolled under this doctrine, there must have been no
observable or objective factors to put a party on notice of an injury, and
plaintiffs must show that they were blamelessly ignorant of the act or
omission and the injury.31 Often, plaintiffs can establish "blameless
ignorance" by showing justifiable reliance on a professional or expert whom
they have no ostensible reason to suspect of deception.32 This doctrine tolls
the limitations period until a plaintiff had "reason to know" that a wrong has
been committed.33
[12-13]
The statute of limitations will also be tolled if a defendant
engaged in fraudulent concealment of the facts necessary to put a plaintiff

"This article will be referred to as the "Wall Street Journalarticle"or the "article."
'Pls.' Memo. in Opposition at 9.
"See, e.g., Playtex, Inc. v. Columbia Casualty,Del. Super., CA. No. 88C-MR-233, at 7,
Del Pesco, J. (Sept 20, 1993) ('"gnorance of the facts supporting a cause ofaction will not toll the
statute, absent some special consideration such as 'inherently unknowable' injuries or fraudulent

concealment.").
3°Rugerv. Funk, Del. Super., C.A. No. 93 C-04-210, at 5-6, Lee, J.(Jan. 22, 1996).
"Seidel, op. at 17.
"See, e.g., Isaacson,330 A.2d at 133-34 (applying "discovery rule" in light ofrelationship
of "confidence and reliance by plaintiff on the expertise of defendant").
"Pack & Process,Inc. v. Celotex Corp., Del. Super., 503 A.2d 646, 650 (1985).
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on notice of the truth. 4 Unlike the doctrine of inherently unknowable
injuries, fraudulent concealment requires an affirmnative act of concealment
by a defendant-an "actual artifice" that prevents a plaintiff from gaining
knowledge of the facts or some misrepresentation that is intended to put a
plaintiff offthe trail of inquiry.35 "Mere ignorance of the facts by a plaintiff,
where there has been no such concealment, is no obstacle to operation of the
statute [of limitations]."36 Where there has been fraudulent concealment
from a plaintiff, the statute is suspended until his rights are discovered or
until they could have been discovered by the exercise of reasonable
diligence.37
[14] Under the theory of equitable tolling, the statute of limitations is tolled
for claims of wrongful self-dealing, even in the absence of actual fraudulent
concealment, where a plaintiff reasonably relies on the competence and good
faith of a fiduciary."8 Underlying this doctrine is the idea that "even an
attentive and diligent [investor] relying, in complete propriety, upon the
good faith of [fiduciaries] may be completely ignorant of transactions that
...constitute self-interested acts injurious to the [Partnership]."39 This
doctrine tolls the limitations period until an investor knew or had reason to
know of the facts constituting the wrong.40
[15-16]
As the party asserting that tolling applies, plaintiffs bear the
burden of pleading specific facts to demonstrate that the statute of limitations
was, in fact, tolled.4 1 Significantly if the limitations period is tolled under
any of these theories, it is tolled only until the plaintiff discovers (or
exercising reasonable diligence should have discovered) his injury.42 Thus,
the limitations period begins to run when the plaintiff is objectively aware
of the facts giving rise to the wrong, i.e., on inquiry notice.43 Accordingly,
4
Litman, op.
35

at 8.
Halpern,313 A.2d at 143.
36Id.
3"Yawv. Talley, Del. Ch., CA. No. 12882, at 10, Jacobs, V.C. (March 7,1994) (Fiduciaries
who benefit personally from their wrongdoing, especially as a result of fraudulent self-dealing, will
not be afforded the protection of the statute of limitations.).
"Seaboard, 625 A.2d at 275-76 (Given the fiduciary duties that the law imposes on
corporate directors, stockholders are entitled to rely on the good faith ofthe directors when they act
with respect to the corporation's property or processes.).
'In re Maxxam, Inc./FederatedDev. ShareholdersLitig., Del. Ch., 659 A.2d 760, 769
(Feb. 13, 1995).
4 United States Cellular,677 A.2d at 504; Carlton Investments v. TLC Beatrice Int'l
Holdings,Inc., Del. Ch., C.A. No. 13950, at 35, Allen, C. (Nov. 21, 1995).
4"In re ML-Lee Acquisition Fund1, L.P. Litig., D. Del., 848 F. Supp. 527, 554 (1994)
(inherently unknowable injuries); United States Cellular,677 A.2d at 503 (equitable tolling);
Litman, op.
at 8 (fraudulent concealment).
43
See Seidel, op. at 16-17 (inherently unknowable injuries: statute tolled until such time as
persons of ordinary intelligence and prudence would have facts sufficient to place them on inquiry
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for plaintiffs to establish that this action was filed in a timely manner, under
any one of these theories, they must convince the Court that they were not
on inquiry notice of their claims before February 6, 1993 (or before
October 7, 1993, with respect to the Falcon Classic Cable claim).'
D. Were Plaintiffs on InquiryNotice?
Defendants contend it is clear that, based on the allegations of the
Amended Complaint,plaintiffs cannot under any circumstances show that
the statute of limitations was tolled for the length of time necessary to render
their action timely. First, defendants note that the very facts pleaded in the
Amended Complaint demonstrate that plaintiffs were on inquiry notice of
defendants' alleged wrongful conduct long before February 6, 1993 (or
October 7, 1993, with respect to the Falcon Classic Cable claim). Second,
defendants point out that other Partnership investors filed lawsuits against
Dean Witter Reynolds alleging breach of fiduciary duty in connection with
the same Proprietary Partnerships before the Wall StreetJournalarticle was
published.4 That fact, defendants argue, shows conclusively that the
existence of the claims was not beyond the grasp of the reasonably diligent

notice ofan injury); Seaboard,625 A.2d at 275 (equitable tolling: statute oflimitations does not run
against plaintiffuntil he knows or has reason to know facts alleged to give rise to wrong); Halpern,
313 A.2d at 143 (fraudulent concealment: nnning of statute suspended only until plaintiffs rights
are discovered orwould have been discovered by exercise ofreasonable diligence). See also Nardo
v. GuidoDeAscanis & Sons, Inc., Del. Super., 254 A.2d 254, 256 (1969) (standard for length of
tolling is the same for fraudulent concealment, equitable tolling and inherently unknowable torts).
44
Where the tolling of the statute of limitations turns on controverted issues of fact, a prediscovery dismissal ofthe claim would be inappropriate. See, e.g.,InreAsbestosLitig.,Del. Supr.,
673 A.2d 159, 163 (1996) (only when the record is uncontroverted that plaintiff"discovered" his
injury more than [three] years prior to filing his suit is summary judgment appropriate). However,
when it is clear from the face of the complaint (and the documents incorporated by reference in it)
that plaintiffs' tolling theories fail even to raise a legitimate doubt about the time the claims accrued,
dismissal is appropriate if the claims were filed after the applicable limitations period expired.
Plaintiffs cite In reMaxxam for the proposition that "a defendant should not be permitted to use the
statute of limitations as a shield where the defendant possesses information critical to the existence
of an actionable claim ofwrongdoing and prevents the plaintiff from discovering that information
in a timely fashion." In reMaxam, Inc/FederatedDev.ShareholdersLitig., Del. Ch., CA. Nos.
12111 & 12353, at 13, Jacobs, V.C. (June 21, 1995). The danger is in dismissing an action
prematurely when plaintiffs do notyethave access to the information they need to state their claims
fully. Here, it is clear to the Court that all of the necessary information was not only publicly
available, but already in plaintiffs' hands at least as far back as 1990-an entirely different situation
than the one presented to the In re Maxxam Court.
4
See, e.g., Grigsby v. Dean WiterReynolds,Inc., Cal. Super. CL, CA. No. 695777 (filed
Dec. 27, 1995) (asserting claims with respect to the Proprietary Partnerships); McCoy v. Dean
Witter Reynolds, Inc., E.D. Tenn., C.A. No. 94-5779 (regarding demand for arbitration filed
Dec. 28, 1989, asserting claims with respect to Income I &I1); Eno v. Dean Witter Reynolds, Inc.,
N.Y. Sup. Ct, Index No. 127300/95 (regarding demand for arbitration filed May 25,1994, asserting
claims with respect to Income HI).
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investor. Finally, defendants make the practical argument that the Wall
Street Journalarticle, touted by plaintiffs as their clarion call, could not
possibly have provided the "essential missing information" that plaintiffs
assert. The article simply did not disclose any information about Dean
Witter's sales practices, nor did it identify any limited partnerships by name.
Defendants emphasize that the allegations of wrongful conduct
asserted in the Amended Complaint are based on events that all occurred in
the mid-to-late 1980s. Moreover, every fact cited by plaintiffs in the
Amended Complaint comes from disclosures in documents that were either
provided to plaintiffs contemporaneously with the wrongful conduct now
being alleged or publicly available Securities Exchange Commission
("SEC") filings made by the Partnerships. As a matter of law, defendants
assert, disclosures in any of those documents-the sole source of plaintiffs'
allegations-were sufficient to place plaintiffs on inquiry notice of their
claims long before February 6, 1993.
Although the information they now use to support their allegations
was publicly available at the time of the alleged wrongs, plaintiffs claim that
they were prevented from discovering defendants' wrongful conduct prior to
January 26, 1996, as a result of defendants' misrepresentations regarding the
health of their Partnership investments. Until reading ihe Wall Street
Journal article, plaintiffs assert that they relied-and were entitled to
rely-on defendants' assurances that the Partnerships' properties were
performing better than comparable properties, that the Partnerships' losses
were only temporary, and that these losses were not caused by any wrongful
conduct on the part of defendants. In fact, the Partnerships' losses were
accompanied by an overall real estate market decline. It was the publication
of the article, plaintiffs contend, that first alerted them to their potential
claims, i.e., to the idea that their investment losses were the result of
defendants' wrongful conduct rather than a general downturn in the real
estate market. And it was not until, afterreadingthe article,plaintiffs hired
a consulting expert, who sifted through "more than 300 publicly-filed
documents," that plaintiffs were able to reconstruct the Partnerships and

'According to defendants, investors in each Partnership received from Dean Witter a
prospectus (and all applicable supplements), annual and quarterly reports, and periodic "property
profiles" describing properties in which the Partnership had invested. Each Partnership also filed
with the SEC (and made available to investors on request) reports on Form 10-K, reports on Form
10-Q, and reports on Form 8-K. Defs.' Motion to Dismiss at 7-8.
The Court may properly consider the contents of the Wall Street Journalarticle, Partnership
prospectuses, property profiles, customer account statements, quarterly and annual reports and SEC
filings in considering this motion to dismiss, because by expressly referring to and so heavily relying
on these documents in the Amended Complaint, plaintiffs have incorporated them by reference into
the Amended Complaint. Glaser v. Norris,Del. Ch., C.A. No. 9583, at 9 n.1, Chandler, V. C.
(Jan. 6, 1992).

1999]

UNREPORTED CASES

actually discover defendants' wrongful conduct.4 7 Accordingly, plaintiffs
argue they were not on inquiry notice until January 26, 1996 and, therefore,

that is the date the statute of limitations began to run.
[17-18]
As noted above, the limitations period is tolled until such time
that persons of ordinary intelligence and prudence would have facts

sufficient to put them on inquiry which, if pursued,would lead to the

discovery of the injury.4 Inquiry notice does not require actualdiscovery
of the reason for the injury. Nor does it require plaintiffs' awareness of all
of the aspects of the alleged wrongful conduct. Rather, the statute of
limitations begins to run when plaintiffs should have discovered the general
fraudulent scheme.49 Thus, the critical inquiry for purposes of this motion

to dismiss is: were plaintiffs entitledto rely on defendants' representations
for as long as they did, i.e., up until publication of the January 26, 1996,

Wall StreetJournalarticle, or were they on inquiry notice before that date?"0
The Partnerships sustained steady losses from the outset. Plaintiffs
allege that defendants purposely put them offthe trail of inquiry by notifying
them of these losses, while at the same time reassuring plaintiffs that the
Partnerships were returning profits.5" For example, plaintiffs "received
regular distributions, falsely reassuring [them] regarding the financial
condition of their investments."'52 In reliance on the fiduciary duties owed

by defendants, plaintiffs assert that they "had no reason to go behind
Defendants' campaign of misinformation" to discover the true source of the

Partnership losses.53

47Pls.' Memo. in Opposition at 3.
8
In re Mi-Lee Acquisition Fund II, L.P. Litig., 848 F. Supp. at 554 (defendants'
misrepresentations were unknowable until publication of the Annual Report disclosing particular
investment
49 and its lack of success).
McCoyv. Goldberg,S.D.N.Y., 748 F. Supp. 146, 158 (1990) (statutory period does not
await plaintiffs' leisurely discovery of the full details of the alleged scheme) (internal citations
omitted). Although plaintiffs suggest that their claims were "unknowable" because it required an
expert to uncover defendants' alleged wrongdoing, that argument is without merit It may in fact
have taken an expert to unravel the entire scheme alleged by plaintiffs. But having all ofthe facts
necessary to articulate the wrong is not required. Rather, "[o]nce aplaintiffis in possession offacts
sufficient to make him suspicious, or that ought to make him suspicious, he is deemed to be on
inquiry notice." Harnerv. PrudentialSecs. Inc., E.D. Mich., 785 F. Supp. 626, 633 (1992)
(citations omitted), affid, 6' Cir., 35 F.3d 565 (1994).
'Defendants assertthatwhen plaintiffs read the article, they responded by doing whatthey
could have done several years earlier-they read the public documents and hired an expert to review
them. Defs.' Motion to Dismiss at 15-16.
-"See,e.g., Income I, 1990 Annual Report at 1,attached to Affidavit ofRonald J. DiPietro
(Dec. 10, 1996), Ex. 6-C (Docket No. 25) ("1990 was a difficult and disappointing year for real
estate investments in general .... Fortunately, due to the high quality ofits properties and size of its
portfolio, the Partnership has been able to avoid the worst of the[] problems.... The cash
distribution paid during the 1990 fiscal year was ... an annualized return of 6.25%.).
'Pls., Memo. in Opposition at 51.
nkd at 48.
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[19] Plaintiffs specifically complain that the annual reports concealed the
fact that these consistent cash distributions were actually a return of
investors' capital rather than a "return on investment."' Pointing to the 1990
Annual Report for the Yield Plus II Partnership as an example, plaintiffs
assert that they could not have known that Partnership capital was being
impaired, in light of the statement that the "distribution . . . was an
annualized return on investment of 7.5%."'"5 But in the same annual report,
three pages away on page four, is a chart showing clearly that the partners'
capital had declined from the previous year. Moreover, from a chart on page
six, it is apparent from even the most cursory glance that the amount of the
cash distributions for the year 1990 far exceeded the Partnership's net
income for the same year. These charts are not, as plaintiffs suggest, hard
to understand, nor are they buried at the back of a thick report. The typical
annual report for the Partnerships is no more than fifteen pages in length.
While the distributions were maintained at a fairly high level, looking
beyond the language on the first page of these annual reports, the fact that
the distributions are consistently greater than the Partnership income should
have alertedplaintiffs to the fact that something was amiss.
[20] Plaintiffs seek refuge in the proposition that where the statute of
limitations inquiry involves claims of self-dealing by a fiduciary, "[t]he
emphasis is upon the protection of the beneficiary of the fiduciary duty, so
long as she is reasonably attentive to her interests, albeit trusting."5 6
Accordingly, plaintiffs assert, the fiduciary relationship between plaintiffs
and defendants in this case entitled plaintiffs to rely upon the presumed good
faith and loyalty of defendants. Plaintiffs correctly point out that
beneficiaries are entitled to trust their fiduciaries. 7 As a result, reasonable
reliance on the competence and good faith of those who have assumed a
legal responsibility toward a plaintiff can be sufficient to toll the running of
the statute of limitations.5 But, the trusting plaintiff still must be reasonably
attentiveto his interests. "[Bleneficiariesshouldnotput on blinders to such
obvious signals as publiclyfileddocuments, annualandquarterlyreports,
proxy statements, and SECfilings."59 Thus, even where defendant is a

e.g., Pls.' Memo. in Opposition at 7, 23-24, 26-28, 51.
'See,
5
'Yield Plus II, 1990 Annual Report at 1, attached to Affidavit of Ronald J. DiPietro
(Dec. 10, 1996), Ex. 2-D (Docket No. 23).
'Carlton Investments v. TLC BeatriceInt'lHoldings,Inc., Del. Ch., C.A. No. 13950, at
37, Allen, C. (Nov. 21, 1995).
"7See, e.g., Bordenv. Sinskey, 3d Cir., 530 F.2d 478,489, n.10 (1976) ("Shareholders have
no duty to search a corporation's records for evidence ofmisconducton the part ofcorporate officers
and directors. Rather, they are entitled to assume that those standing in a fiduciary relationship to
them will be faithful to their charge.").
"Seaboard,625 A.2d at 275.
"Seidel, op. at 18 (emphasis added).
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fiduciary, a plaintiff is on inquiry notice when the information underlying
plaintiffs claim is readily available."
It is not too much to ask investors to read beyond the first page of an
annual report, to read past the rosy forecasts and actually look at the cold,
hard figures provided to them. Had plaintiffs bothered, for example, to read
past the first page of the 1989 Annual Report for Income Il-a document
that was delivered to investors by mid-1990 at the latest-they would have
been alarmed."1 Although large distributions were being made, with a quick

glance it is clear that the amount of these distributions far exceeded the "net
income" figure.' In fact, the figures show the amount of the "partners'
capital" steadily declining from 1986 to 1989.63 Yet, the first page of this
annual report states so optimistically: "The cash distribution paid for the
1989 fiscal year [constituted] an annualized return of 7%." This blatant
contradiction should have been a "red flag" to any investor-and should

have prompted an inquiry by plaintiffs into the health of their investments.'
The presence of this inherently contradictory information in each
Partnership's annual report starting in the late 1980s for the earlier
Partnerships and its appearance in all of the Partnerships by 1990 compels

the conclusion that plaintiffs were not reasonably attentive to their
investment interests. 5 Plaintiffs were not entitled to sit idly by, blindly
relying on defendants' assurances, when the documents and disclosures

'Id. (rejecting plaintiffs inherently unknowable tolling argument because "the public
documents, which form the basis of many of Plaintiffs claims, could have provided Plaintiff with
adequate notice of an alleged misconduct by Defendants."). In the instant case, the public documents
provide the basis for all of plaintiffs' claims. See alsoIn re USACafes, LP.Litig., Del. Ch., CA.
No. 11146, 18 Del. J. Corp. L. 1204, 1213 (1993) ("[I.nterest holders need not delve aggressively
into the internal affairs ofa. .. limited partnership in order to assure that a non-public, self-dealing
transaction is not foreclosed from attack by limitations, but when facts are disclosed that give rise
to inquiry, an applicable statute of limitations will require timely action to preserve rights.").
"Income I,1989 Annual Report at 1,attached to Affidavit ofRonald . DiPietro (July 11,
1997), Ex. C (Docket No. 52).
62
For the fiscal year 1989, the Income II Partnership shows a net income figure of
and cash distributions of $13,768,450. Id at 7.
$7,043,996
6
11d
"In re PrudentialSec.Inc. L.P.Litig., S.D.N.Y., 930 F. Supp 68,76 (1996) ("Where the
circumstances are such as to suggest to a person of ordinary intelligence the probability that he has
been defrauded, a duty ofinquiry arises, and ifhe omits that inquiry when it would have developed
the truth, and shuts his eyes to the facts which call for investigation, knowledge of that fraud will
be imputed to him.").
'See, e.g., Income , 1989 Annual Report, Ex. A; Income %!,1989 Annual Report, Ex. C;
Incomell, 1989 AnnualReport, Ex. L; Income IV,1989AnnualReport, Ex.M; GrowthProperties,
1989 Annual Report, Ex. D (attachments to the Affidavit of Ronald J. DiPietro (July 11, 1997)
(DocketNo. 52)); Yield Plus, 1989 Annual Report, Ex. l-D; Yield Plus II, 1990 Annual Report, Ex.
2-D (attachments to Affidavit of Ronald . DiPietro (Dec. 10, 1996) (Docket No. 23)); Falcon
Classic Cable, 1990 Annual Report Ex. B (attachment to Affidavit of Mary Lou Frick (Dec. 10,
1996) (Docket No. 26)).

