1999]

UNREPORTED CASES

hearing, testified that his February 1 letter, quoted supra, expressed the
reasons why FHP favored a breakup fee and not the Company's purpose for
entering into the agreement Mr. Joseph's subjective belief as to the meaning
ofthis paragraph is not easily reconciled with the language of his letter to the
SEC, written at a time when his clients' interests were different. Moreover,
I note that the defendants now argue strenuously, and inconsistently with the
representation quoted above, that the decision to enter into the letter of intent
and related actions by the defendants were taken, in part, to induce others to
bid."
For these reasons, I cannot conclude that the allegations in the
Complaint challenging the 1% break up fee would not have survived a
motion to dismiss.
2. Fiduciary duty claim
The Complaint also contains a detailed account of the facts leading up
to the January 5 meeting of the Board of Directors and claims that the
defendant directors breached their duties of care and loyalty by not fully
informing themselves regarding the FHP offer or the competing United
offer, and by not conducting a "fair auction" of TakeCare. Specifically, the
plaintiffs allege that the Board was unaware of the Anderson Option or of
the impact the 1%breakup fee could have on the ability of third parties to
engage in a pooling of interest transaction. The complaint also contains
detailed allegations that Anderson improperly favored the FBP proposal and
caused a majority of the Board of Directors to reject the superior proposal
from United.
Defendants counter that the complaint was filed prematurely, that the
bidding process was ongoing and that they were making every attempt to
obtain the highest possible price. They argue that the Complaints
prematurity is demonstrated by the fact that it was filed a day after
Foundation announced its $72 bid. They also disparage the Complaint for
its failure to acknowledge the existence of that bid which, the defendants
claim, undercut many of its allegations.

"By way of example, defendants point to the fact that the original draft of the letter of intent

provided that there would be no press release announcing its execution. Defendants claim that, as
a result oftheir insistence, the final draft included a clause requiring a press release, which would
help to attract additional bids. Defendants also point to the fact that the initial draft of the letter of
intent had an exclusivity provision which would have precluded TakeCare from "entertaining" or
"soliciting" any alternative acquisition proposals. As with the press release provision, the defendants
contend that they were responsible for having this language removed from the final draft, thus
allowing TakeCare to hear presentations and receive proposals during the thirty-day exclusivity
period.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 24

I cannot conclude that the Complaint was prematurely filed or that its
detailed allegations of breach of fiduciary duty would not have withstood a
motion to dismiss. It is true that the Foundation $72 bid challenged a central
premise of the Complaint, i.e., that the letter of intent had the effect of
obstructing all future bidding. Nevertheless, Foundation's bid did not vitiate
the allegations in the complaint regarding the actions taken on January 5 or
Anderson's actions in connection with the bidding process. The matters
alleged in the Complaint, if proven, were sufficient to establish, at a
minimum, that the provisions of the letter of intent were designed to and
would have some present impact on the bidding process. In my view, this
is sufficient for me to conclude that the Complaint would have survived a
motion to dismiss.
B. The Corporate Benefit was Causally Related to the Litigation
[7]
As stated earlier, the defendants bear the burden ofdemonstrating that
there was no causal connection between the.initiation of the lawsuit and any
subsequent benefit to the shareholders. TakeCare,693 A.2d at 1080. This
is a heavy burden and it is to be expected that a defendant will not often be
able to satisfy it. Thus, it is not surprising that,based on my review of the
entire record before me, including the demeanor and testimony of the
witnesses who appeared at the hearing, I find that the defendants have failed
to overcome the presumption of causal relationship or, to put it differently,
to establish the complete absence of any causal relationship between the
litigation and their actions rendering moot the plaintiffs' claims.
Plaintiffs assert that the filing of the litigation caused the defendants
to take action to remove certain impediments to an auction posed by the
letter of intent, resulting in FIP acquiring the Company for $80 per share
rather than $62 per share. As mentioned supra,the plaintiffs contend that
the litigation helped remove four impediments and point to the following
events occurring after initiation of litigation for support: (i) defendants'
procurement of the SEC No Action Letter regarding the effect of the
termination fee; (ii) FIHP's counsel's concession at the February 18
conference with the Court that the Anderson Option would be exercisable
only if the deal price fell back below $68 per share and not for breach of the
letter of intent by TakeCare, thus removing any risk it posed to pooling of
interest accounting treatment; (iii) defendants' agreement not to require the
payment of management bonuses if such payment impeded pooling of
interests accounting treatment; and (iv) the inclusion of a fiduciary out
provision in the definitive merger agreement executed between FIIP and
TakeCare. More generally, the plaintiffs contend, the lawsuit contributed to
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the Board's decision to allow the letter of intent to lapse and to engage in a
further bidding process.
Defendants hotly disputethatthe lawsuit caused any benefit, removed
of
any the impediments to bidding, or paved the way for increased bidding.
Most importantly, they argue that the bidding process was ongoing at the
time the litigation was filed, as is evidenced by the January 17 Foundation
bid. As to the particular events to which plaintiffs point, defendants respond
as follows:
The SEC No Action Letter: As discussed above, the defendants take
the position that the No Action Letter did not create a benefit for the
TakeCare shareholders, but simply proved wrong the plaintiffs' claims
about the impact of the 1%break up fee on the availability of pooling
of interest accounting.
The Anderson Option: Defendants argue that the Anderson Option
never served as an impediment to bidding after the $72 Foundation
bid was made because (i) by the time the action was brought the
bidding was already above the $68 per share trigger, and (ii) FHP
never considered asserting a claim that the option was triggered by
any breach of the letter of intent by TakeCare.12
Management bonuses: Defendants contend that Anderson's insistence
on paying management bonuses in a transaction never impeded
bidding because there was never an intention to do so if it would
"bust" pooling of interest accounting treatment. Thus, they argue that
the "concession" made during the February 18, 1994 telephone
conference with the Court was of no moment.
The Fiduciary Out Clause: Defendants contend before the litigation
was filed, FHP had acceded to TakeCare's request that the definitive
documents contain a fiduciary out clause. Plaintiffs introduced no
evidence to the contrary.

"Defendants' contention that FHP never considered asserting a breach is not supported by
the record. In FHIs January 28,1994 letter to TakeCare, submitting its definitive agreement FlIP
stated that ithad no intention ofsurrendering any ofits rights to receive paymentproviding that"[i]n
the event of a breach by TakeCare of [the letter of intent], we presently would intend to pursue all
remedies available to us, including (without limitation) the exercise of our option rights under [the
Anderson Option]." Further, in amemorandum dated February 25,1994, FIIPs counsel, Wachtell,
Lipton, Rosen and Katz, outlined various causes of action that might be asserted by FIP with
respect to its rights under the letter of intent. These facts suggest that FIP intended to hold
TakeCare to the terms of the letter of intent.
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There is substantial evidence that, at the time the Board entered into
the letter of intent with FI-P, it was understood or should have been
understood that the letter of intent would restrict the ability of other potential
acquirers to bid. Moreover, there is reason to conclude that no other bids
were expected to emerge once the letter of intent was approved. Among
other things, the record is clear that the Board entered into the letter of intent
with the understanding that the execution of a definitive agreement with
FHP would follow soon thereafter.
At least in part as a result of the initiation of this lawsuit (and also as
a result of Foundation's $72 bid and United's continued expression of
interest), the Board later took actions to open up the bidding process,
allowing other bidders interested in an all-stock transaction to make offers
to acquire the Company. For example, the Board allowed the letter of intent
to lapse and directed Kidder to take a more active role in soliciting final bids
from interested bidders. 3 I also note that minutes of meetings of FBIP's
board of directors reveal lengthy discussion of the litigation, the receipt of
advice from legal counsel as to the implications of a favorable or
unfavorable outcome of the litigation, and the consideration of alternative
courses of action, including the raising of its proposed offer, or in the
alternative, pursuing the collection of the termination fee. Those minutes
also reflect that in a conversation with FHP, Anderson stated that TakeCare's
Board had decided to postpone any decision with respect to accepting FHP's
offer while it considered its options in light of the receipt of three competing
offers as well as the pending lawsuit.
[8] For these reasons, and mindful of the Supreme Courtes allocation of
the burden of proof on the issue, I conclude that the litigation played some
part in causing the defendants to take actions resulting in a benefit being
conferred upon the shareholders. While it is not possible to identify
precisely the degree to which the litigation caused such a benefit, and while
other events, such as the Foundation $72 bid played larger roles than the
litigation, I conclude that the sum total of all the defendants' activities were
in part precipitated by the litigation, and further that they resulted in the
Company entering into a final agreement higher than would have been the
case had there been no lawsuit. See In Re Dunkin' Donuts Shareholders
Litigation, Del. Ch., C.A. No. 10907, Chandler, V.C. (Nov. 27, 1990)
Mem. Op. at 14 (stating that in establishing the necessary causal connection
the benefit need not be directly and entirely attributable to the underlying
litigation).

"In response to these letter, the Company received three offers: (i) Foundation's all-stock
offer valued at $83 per share; (ii) PacifiCare's $76 per share offer, and (iii) FHP's final combined
offer valued at $80 per share.
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Because the plaintiffs have satisfied the requisite elements, they are
entitled to attorney's fees in connection with this lawsuit. The only
remaining issue is a determination of the amount of a fee to award.
C. Fee Award
Plaintiffs' fee application seeks an award of attorney's fees and

[9-10]

expenses of $4.8 million. This amount is comprised of fees of $1,200,000
million paid to Hillman's investment banker, Alex Brown, approximately
$90,000 in disbursements and $3.5 million in attorneys fees, including
approximately $800,000 in actual fees paid and a "success bonus" of roughly
$2,700,000 claimed by Hillman's counsel. As discussed supra, under the

"common corporate benefit" doctrine, a litigant is entitled to an award of
attorney's fees and expenses for its effort in creating the benefit. TakeCare,
693 A.2d at 1079 (citing Tandycrafts, inc. v. Initio Partners,Del. Supr., 562
A.2d 1162, 1164 (1966); Dann,223 A.2d at 386). This doctrine is premised
on the theory that "all of the stockholders... benefitted from plaintiffs'
action and should have to share in the costs of achieving that benefit."
Weinbergerv. UOP,Inc., Del. Ch., 517 A.2d 653, 656 (1986).
1.

Alex Brown 'sfees cannot be recoveredon this application

Before turning to the question of the award of attorneys' fees, I will
address briefly the request for reimbursement of approximately $1.2 million
paid by Hiliman to Alex Brown. Alex Brown was hired by Hillman to
provide investment banking advice and services to it in connection with
potential transactions involving TakeCare. Alex Brown began providing
such services before the January 5, 1994 board meeting, at which it appeared
and made a presentation. A formal letter agreement containing the terms of
its retention was signed on January 14, 1994. That letter agreement makes
no mention of any purpose of retaining Alex Brown to provide services in
the litigation. 14 Rather the proposed services, which are specified in detail
in the letter agreement, relate exclusively to the performance of financial
advisory services in connection with potential transactions. Consistent with
the terms of this letter, Theodore Altman, Esquire, the plaintiffs' lead
litigation attorney and a Gordon Altman partner, testified that the Hillman
entities retained Alex Brown to "assess the transaction that Anderson was
l1he

only mention of any involvement in litigation is found in paragraph III under the

heading 'Tees" in which Hillman agrees to compensate Alex Brown at its usual daily charges if any
of its professionals are called upon to "assist in, or provide testimony (whether in trial or in
deposition) for any action, suit or proceeding related to, or arising from Alex Brown's engagement
hereunder.
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sponsoring." Altman does not recall Alex Brown playing any role in the

litigation.
[11] There is nothing in the record that would substantiate a claim that
Alex Brown performed any substantial services in connection with the
litigation. Moreover, plaintiffs have made no effort to prove that any part of
the fee paid to Alex Brown should or could properly be allocated to the
litigation. In the circumstances, I am aware of no authority, nor has any been
provided, to support the payment of such fees for non-litigation matters. As
such, the plaintiffs are not entitled to reimbursement for any part of their
expenses in retaining Alex Brown.
2. Aaorneysfees
[12-13]
In determining the amount of an award of fees in a given case,
the Court considers: (i) the amount of time and effort applied to the case by
counsel for the plaintiffs; (ii) the relative complexities of the litigation,
including the skills applied to their resolution by counsel; (iii) the standing
and ability of petitioning counsel; and (iv) the contingent nature of the
litigation. The determination of the allowance of fees is a discretionary act,
and is ascertained solely by reason of the benefit conferred on TakeCare's
shareholders by reason of the litigation. Dann, 223 A.2d at 389.
The first three elements are easily addressed. While the time between
the filing of the lawsuit and the action taken by the defendants which mooted
the case was relatively short, the plaintiffs did expend substantial time and
effort drafting the Complaint and engaging in discovery, including taking
depositions. As to the complexity ofthe litigation, I conclude that this action
involved the types of complex legal and factual issues often encountered in
litigation contesting proposed corporate transactions. Nonetheless, unlike
much litigation of this type for which fees are sought, no preliminary
injunction hearing was held, nor were there any proceedings before the
Court other than the January 19 hearing on the plaintiffs' expedited
discovery motion, and the February 18 teleconference. As to the standing
and ability of the plaintiffs' counsel, I find that they are well experienced in
practicing before this Court and prosecuted this action in a diligent and
competent manner.
a. Plaintiffi are entitled to be reimbursed for the actual fees paid
in connection with the litigation.
[14] There is little question that, in light of the findings made above, the
plaintiffs are entitled to recover from the class the amount of attorneys fees
they paid to their counsel in connection with the litigation. Plaintiffs,
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however, are entitled to reimbursement only for those fees and expenses
incurred while prosecuting the litigation. While this includes time spent

preparing and drafting the Complaint, it does not include time expended on
non-litigation activities before or after the filing ofthe Complaint. Plaintiffs'

attorney's fees amount to $804,491.84. From this amount I deduct $64,379,
representing time expended on corporate matters prior to the prosecution of
the litigation, as well $137,765 expended on non-litigation functions after
the filing ofthe litigation. Plaintiffs, therefore, are entitled to reimbursement
for attorney's fees in the amount of $602,347.84. Adding the $89,750 in
expenses, brings the total to $692,097.84.
b. Plaintiffs' counsel are not entitled to a "success bonus"
The obstacle to awarding the "success bonus" sought by plaintiffs,
counsel is that this litigation was not undertaken on a contingent fee basis.
While Shalov testified as to his very loose expectation that the attorneys
involved would receive a "success bonus" of an undefined amount, there is
no doubt that: (i) all counsel involved for plaintiffs expected to be paid their
normal hourly fees by Hillman, (ii) Hillman in fact paid only those normal
hourly fees, and (iii) Hillman has not agreed to pay anything more than it has
paid. Moreover, and importantly, there is no question that whatever
expectation Shalov had about receipt from lillman of a "success bonus" was
not, initially, related to the litigation at all. Rather, Shalov, a corporate
lawyer, and Gordon Altman were retained to assist the Hillman interests in
connection with a transaction between TakeCare and any potential acquiror,
not in contemplation of litigation. Indeed, the first discussion of a success
premium with Hillman did not occur until after the Complaint was filed,
during a period when the parties were engaged in settlement negotiations
relating to the overall situation, including the litigation.
The only case to which I am referred addressing the question of
whether a success-based fee is permitted in circumstances where an action
was undertaken on a partially contingent basis is SugarlandIndus.,Inc. v.
Thomas, Del. Supr., 420 A.2d 142 (1980). The factual circumstances
surrounding the fee arrangement in Sugarlandare so dissimilar from those
in this matter that Sugarland does not support the award of a "success
bonus" here.
[15] In Sugarland,the plaintiffs agreed to be responsible for the payment
of a minimum hourly rate of compensation to counsel who, nevertheless,
expressly retained the right to petition this Court for "an allowance of
attorneys fees predicated on the time involved and the results accomplished
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for the benefit of all shareholders." 5 Counsel further agreed that, should
their petition be granted, any amounts so allowed "shall be credited to your
obligation." The Delaware Supreme Court decided that the fee agreement
(which it characterized as "not entirely contingent", Sugarland,420 A.2d at
148) did not preclude plaintiffs' counsel from recovering an amount in
excess of their hourly rates relying on several reasons not found here:
o
o
o

The right to petition for fees was the basis on which plaintiffs'
counsel agreed in writing with plaintiffs at the beginning of the
representation.
The written retention agreement contemplated legal services
not only for plaintiffs but for the benefit of all Sugarland
stockholders.
"Since benefit to all shareholders was an objective of counsel
and since the contemplated benefit achieved was within the
scope of the fee contract, it would be patently unfair to now
deprive petitioners of compensation based on the advantage
which their efforts secured for all Sugarland stockholders."

Sugarland,420 A.2d at 147-48.
Here, there is no written fee agreement and, thus, no clear record of
any understanding as to a "success bonus" between counsel and their clients.
As importantly, there is no evidence that, at the time this litigation was
brought,plaintiffs and their counsel had even an oral agreement limiting the
fees to be charged or contemplating the possibility of a later fee petition to
the Court. Finally, the fee agreement in Sugarlandspecifically limited
counsel to their "minimum" fees, obligated the clients to pay only for work
performed through the application for a temporary restraining order, and
contemplated that counsel would petition the Court for a success premium.
There is no evidence of any similar understanding here.

'5The fee arrangement letter sent to one of the plaintiffs provided in part as follows:
[a]s we previously advised you, our minimum hourly rates are $55 per hour for
partners and $35 per hour for associates... In connection with this employment
... [we] shall have the right to petition the Court for the allowance of attorney's
fees and expenses, and the minimum hourly rates set forth herein shall not
preclude [us] from petitioning the Court for allowance ofattorney fees predicated
upon the time involved and the results accomplished for the benefit of all the
shareholders of Sugarland Industries, Inc... You shall be individually and
personally responsible... for the payment of our fees and expenses... which will
be contributed by [you] through the Courts ruling on the motion for temporary
injunction. Any amounts allowed to [us] as compensation or as reimbursement
of expenses by the Court shall be credited to your obligation....
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[16] In concluding that no award of fees in excess of those actually paid
would be appropriate, I look in part to In Re Dunkin' Donuts Shareholders
Litigation,Del. Ch., C. A. No. 10907, Chandler, V.C. (Nov. 27, 1990). In
Dunkin'Donuts,as I have found to be true here, defendants failed to rebut
the presumption of causation but did establish that the benefit for which

class plaintiffs' counsel sought compensation was attributable, at least in
part, to causes other than the litigation. See Dunkin'Donutsat 14 (citing In
Re JosephsonInternational,Inc. ShareholdersLitigation, Del. Ch., C.A.
No. 9546, Hartnett, V.C., (Oct. 9, 1998); In Re Maxxam Group, Inc.
StockholdersLitigation,Del. Ch., C.A. No. 8636, Allen, C. (Apr. 16, 1987)
(finding benefits attributable to causes other than litigation)). Because the
Court in Dunkin'Donutscould not attribute the whole or any particular part
of the claimed benefit to the results of the stockholder class litigation, then
Vice Chancellor Chandler determined to award fees on a quantum meruit
basis. See also In re Macmillan, Inc. ShareholdersLitigation,Del. Ch.,
C.A. Nos. 9909,9953, Jacobs, V.C. (Nov. 16, 1989). In so doing, he looked
to the amount of fees paid by the proposed acquiror in related litigation as
a rough measure of the value of class counsels' efforts.
In this case, plaintiffs' counsel claim responsibility for the entire
difference between FHP's original $60 per share bid and its final offer of $80
per share, an increase valued at $271 million. I find that the benefit
conferred by the litigation is not so easily quantifiable. To begin with,
plaintiffs' counsel can claim no credit for the increased bidding level
resulting from Foundation's pre-lawsuit $72 offer. Moreover, the litigation
was, at most, only partially responsible for any further improvement in the
price of the transaction. Weighing all of these circumstances, and given the
indirect and tangential relationship between the litigation and the resulting
transaction, I am unable to conclude that any fee based on a percentage of
the increase in value is warranted. Rather, I am firmly convinced that the fee
Hillman agreed to pay and actually paid plaintiffs' counsel for their litigation
efforts is the best (and perhaps the only ascertainable) measure of the value
of the services rendered by them in connection with the litigation. Having
contracted for and received payment at their normal hourly rates and, thus,
risked nothing on behalf of the class, plaintiffs' counsel are entitled only to
what they bargained for, and no more.
V. CONCLUSION
For all the foregoing reasons, the plaintiffs' are awarded attorneys fees
totaling $602,347.84 and expenses totaling $89,750. The parties are

directed to submit a form of order.
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WOHLSEN CONSTRUCTION CO. v. STATE
No. 16,202
Court of Chancery of the State of Delaware, New Castle
March 31, 1998
Plaintiff, losing bidder on a state public contract, sought declaratory
and injunctive relief, together with a temporary restraining order to enjoin
the defendant from awarding a major construction contract. Plaintiff
claimed that the lowest bidder did not satisfy the contract requirement that
the contractor perform with his own organization work amounting to not less
than ten percent of the total contract bid price, and that the misleading
information put forth by the defendant state authority in the bid process
regarding the nature ofthe contract as a prime or general contract caused the
plaintiff to submit a higher bid than they would have otherwise done.
The court of chancery, per Vice-Chancellor Jacobs, concluded that
plaintiff was entitled to summary judgment and injunctive relief. The court
based its finding on its determination that the bid and contract documents
were misleading and did not sufficiently indicate whether this was to be a
general or a prime contract, and that the ensuing definition of the word work
was not sufficiently definite and clear, thus creating an uncertainty that the
bid accepted by the defendant was the lowest bid. Hence, plaintiffs reliance
on the bid document was reasonable and to its detriment. The court ordered
the contract to be rebid.
1.

Joint Adventures
Public Contracts

1.1, 3
5, 16

Listing one of the joint venturers, rather than the joint venture, as a
subcontractor, is acceptable when such listing is consistent with and in
compliance with a public contract's requirement that the work be performed
by the bidder's organization.
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Public Contracts

Cm

16

In a prime public contract, work must be interpreted under the
Delaware public contract bidding statute to require that the bidder actually
perform labor or services. DEL. CODE ANN. tit. 29, § 6962(d)(1O)b.5
(1997).
3.

Public Contracts

C

5, 16

In a general public contract, contracting parties would be free to
define work as they wished.
4.

Administrative Law and Procedure
Public Contracts
C=- 13, 16

C=

15A(763)

When a contract and bidding documents mislead a bidder, to their
detriment, to conclude that a contract is a prime contract when the defendant
did not intend to do so, the entire bidding procedure must be invalidated.
5.

Public Contracts

C=1 16

When contract documents, as drafted, lend themselves to inconsistent
interpretations and mislead the bidder, the documents run afoul of the
principle that contract specifications and requirements must be sufficiently
clear, explicit, and definite so that all bidders can compete under the same
set of rules, and thereby promote the free, open, and competitive bidding for
which Delaware's bidding laws are designed.
6.

Judgment

C

181(1), 181(2)

Summary judgment is appropriate where there is no genuine issue as
to any material fact and moving party is entitled to judgment as a matter of
law. DEL. CH. CT. R. 56(c).
7.

Judgment

C!-

181(1), 181(3)

When the disposition of a matter turns on the legal inferences to be
drawn from the undisputed facts, the case is ripe for summary judgment.
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1.1, 1.8
3

When one of the joint venturers obligates itself to do contract work
and where both venturers acted together in the preparation, signing, and
submission of the bid, that entity has been conferred the necessary authority
under the joint venture agreement so that its work may be treated as work
performed by the joint venture.
9.

11

Public Contracts

The winner of a bid is not required to show how it would meet a
percentage work requirement on the face of the bid where a bid form does
not provide for such information to be included; but, the bidder may follow
defendant's custom of allowing the lowest bidder to demonstrate how it will
comply with the work requirement after the bids are opened.
10.

Public Contracts

5

16

In a general public contract, the term work may be defined by the
defendant as they wish for purposes of the percentages ofwork requirement,
and could mean the mere purchase and supply of material to a subcontractor.
11.

Public Contracts

&=

5, 16

In a prime public contract, work must be interpreted consistently with
section 6962 to require the provision of labor or services, as distinguished
from any purchases of material. DEL. CODE ANN. tit. 29, § 6962(d)(10)b.5
(1997).
12.

Public Contracts

@

2

The Delaware public contract bidding statute clearly distinguishes
between work and materials. DEL. CODE ANN. tit. 29, § 6962(d)(4)a.1
(1997).
13.

Public Contracts

16

If a contract is a prime public contract, the minimum percentage of
work requirement cannot be satisfied by a bidder providing only material,
unaccompanied by labor or services.
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Public Contracts

*-

2, 16

If the contract is found to be a general public contract, then the
deflnition'of work would be guided by the definition of work found in the
contract without regard for the Delaware public contract bidding statute.
DEL. CODE ANN. tit. 29, § 6962 (1997).
15.

Public Contracts

C=

5, 16

Bidding process would be tainted and would have to be repeated
absent the taint if the bidder reasonably concludes, but has been mislead to
its detriment by contract terms that are indefinite and imprecise, that a
contract was a prime, not general, one.
16.

Public Contracts

0:- 5, 16

A bidder's conclusion that a public contract is a prime contract,
though incorrect, is reasonable ifthe contract document characterizes it as
a prime contract, bidder lists itself as the subcontractor in several
subcontractor categories, bids are evaluated based on criteria for prime
contracts, and industry experts characterize it as a prime contract.
17.

Public Contracts

*

13, 16

When a critical term of a public contract was not sufficiently definite
and clear, the court cannot be certain that the bid accepted is the lowest bid
and the court will order the contracting authority to rebid the contract after
first clarifying the terms of the contract.
18.

Public Contracts

Cm

2

The primary purpose of statutes governing bidding on public works
is to protect public funds by providing for an award of the contract to the
lowest qualified bidder.
Jeffrey B. Bove, Esquire, James D. Heisman, Esquire, John C. Kairis,
Esquire, and M. Edward Danberg, Esquire, of Connolly, Bove, Lodge &
Hutz, Wilmington, Delaware, for plaintiffs.
Lawrence W. Lewis, Esquire, W. Michael Tupman, Esquire, and Joseph
Scott Shannon, Esquire, Deputy Attorneys General, State of Delaware
Department of Justice, Wilmington, Delaware, for state defendants.
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Donald L. Logan, Esquire, John F. Thomas, Jr., Esquire, and G. Kevin
Fasic, Esquire, of Tighe, Cottrell & Logan, PA, Wilmington, Delaware, for
defendants Shoemaker/DiSabatino joint venture.
JACOBS, Vice-Chancellor
On February 23, 1998, Wohlsen Construction Company ("Wohisen")
and Thomas O'Keefe (collectively, the "Plaintiffs") filed a verified complaint
for declaratory and injunctive relief, together with a motion for a temporary
restraining order. The Defendants are (1) the Department of Administrative
Services of the State of Delaware, Facilities Management Division
("Facilities") and the State of Delaware Department of Administrative
Services for the Department of Corrections ("Corrections") (collectively, the
"State Defendants"), and (2) the Shoemaker/DiSabatino joint venture (the
"Joint Venture"). In this action the Plaintiffs seek to enjoin the State
Defendants from awarding to the Joint Venture a major construction contract
to expand the Delaware Correctional Center located at Smyrna, Delaware
(the "D1 Contract"). The claim is that the Joint Venture, as the lowest
bidder, did not satisfy §9.1 of that Contract, which requires that the
contractor itself "perform with his/her own organization work amounting to
not less than ten (10%) percent of the total contract bid price.. ." This is the
Opinion of the Court on the parties' cross motions for Summary Judgment
and on the Plaintiffs' motion for injunctive relief. For the reasons set forth
below, the Court concludes that an injunction should issue and that the D1
Contract must be rebid.
L UNDISPUTED FACTS
In November 1997, the State Defendants advertised for bids on the
D1 Contract.' In response, R.M. Shoemaker and the DiSabatino
Construction Company ("DCC") formed the Joint Venture, which later
became duly licensed to do business as a general contractor. Both the
Defendant Joint Venture and Plaintiff Wohlsen submitted bids for the D1
Contract.
The General Conditions of the D1 Contract stated that "the Work of
this Contract shall be performed under a single prime contract."2 For that
(and other) reasons and because the State Defendants had previously
awarded nine prime contracts for the expansion of the Delaware Correctional

'Because ofinadequate appropriations, the State Defendants rejected all bids they received
the first time they advertised for bids. This controversy arises out of the second invitation for bids.
'Bove Aft. Ex. 32, Summary of Work § 1.04.
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Center, Wohlsen concluded that the D1 Contract would be a prime contract,
and submitted its bid on that basis.
The difficulty, however, was that other provisions ofthe DI Contract
characterized it as a general contract,3 as did certain documents furnished to
prospective bidders at the pre-bid conference. 4 On that basis, the Joint
Venture concluded that the D1 Contract was a general (as distinguished from
a prime) contract, and submitted its bid accordingly. The relevance of these
facts will soon appear.
Because Wohlsen concluded that the D1 Contract was to be a prime
contract, it listed itself as a subcontractor on the bid. Because the Joint
Venture concluded that the D1 Contract would be a general contract, it
determined to comply with the 10% percent "minimum work requirement"
of §9.1 of that Contract,5 by identifying what work it specifically would
perform after the bids were opened. Accordingly, the Joint Venture did not
list itself as a subcontractor on the bid, but it did list the Farfield Company
of Lititz, PA ("Farfield") as the subcontractor for Mechanical, Plumbing,
Electrical, Lighting Protection, DDC, and Fire Alarm categories. Because
neither of the two joint venturers nor the Joint Venture itself were licensed
to perform mechanical, electrical, or HVAC work in Delaware, the Joint
Venture decided that it would comply with §9.1 by purchasing, and
furnishing to Farfield, the materiel that Farfield would use in those
categories.6
The Dl Contract bids were opened on January 22, 1998. The Joint
Venture's base bid was $43,775,000 -- $1,025,000 lower than Wohlsen's
base bid of $44,800,000. Including alternatives, the Joint Venture's bid was
lower than Wohlsen's bid (including alternatives) of
$48,468,480-$280,120
7
$48,748,600.
BidPackage D1 -General Contract for...." (Summary ofWorkp. 1); "B.The scope
of the Package DI - General Contractor's work includes the following scope of work: . ... "
(Summary of Work p. 5). That section then refers repeatedly to the contractor as a "General
3I.

Contractor."
'PDX 15, Addendum No. 1-3 to the D1 Contract. On December 3, 1997, the State
Defendants held a pre-bid meeting. There a list of subcontractor categories was established that
(inadvertently, the State Defendants claim) complied with 29 Del. C. §6962(dX1O)b.1 - a statute
that applies only to prime contracts.
'Section 9.1 of the DI Contract specifically provides that "The Contractor shall not

subcontract, sublet, sell, transfer, assign, purchase workormaterials from an organization otherthan
his/her own, or otherwise dispose of the contract or contracts or any portion thereof; or of his/her
right, title or interest therein, without permission from the State. In case such permission is given,
the contractor will be permitted to subcontract or sublet a portion thereof but shall perform with
his/her own organization work amounting to not less than ten percent (10%) ofthe total contractbid
price, exclusive of General Condition Items, Overhead and Profit."

'Indeed, the Joint Venture became licensed as a general contractor from New Castle County
on or about February 24, 1998, after the bids were opened.
7
The State Defendants claim that the amount of the Joint Venture's base bid with
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On January 27, 1998, 5 days after the bids were opened, Wohlsen sent
a letter to Facilities, protesting the Joint Venture's bid on three grounds: (1)
the bid failed to meet the requirement of §9.1 that the contractor itself must
"perform with his/her own organization work amounting to not less than ten
percent (10%) of the total contract bid price.. ."; (2) the Joint Venture did
not have, but should have had, a business license issued to it at the time the
bids were opened; and (3) the Joint Venture did not, but should have, listed
itself as the specialty contractor for the mechanical or electrical items.
In response to Wohlsen's protest, the Joint Venture took the position
that it had complied with the 10% minimum work requirement of §9. 1,
because: (i) DCC would be performing specialty carpentry work for
$1,794,414, representing 4.4% ofthe net bid price; and (ii) the Joint Venture
would be purchasing and furnishing to Farfield, its subcontractor,
mechanical/electrical materiel valued at $3,575,000, representing 8.8% of
the net bid price. Lastly, the Defendants argued that the Joint Venture was
not required to be licensed at the time the bids were opened, or to list itself
on the bid as the specialty contractor for mechanical and electrical items.
The State Defendants ultimately rejected Wohlsen's protest and
announced that the D1 Contract would be awarded to the Joint Venture as
low bidder. In this action which soon followed, Wohlsen seeks an injunction
prohibiting the State Defendants from awarding the DI Contract to the Joint
Venture, and requiring that Contract to be awarded to Wohlsen.
IDI.

TE PARTIES' CONTENTIONS AND

SUMIMARY OF THE COURT'S RUELI[NG
The Plaintiffs claim entitlement to summary judgment and injunctive
relief on the ground that the Dl Contract may not be awarded to the Joint
Venture because as a matter of fact and law, the "percentage of work"
requirement of §9.1 of the Dl Contract will not be satisfied, thus rendering
the Joint Venture's bid nonresponsive. Alternatively, Plaintiffs argue that if
they are not awarded summary judgment and permanent injunctive relief,
they are nonetheless entitled to a preliminary injunction pending a resolution
of the merits.
The Defendants respond that it is they who are entitled to summary
judgment, because the Joint Venture's bid will satisfy the "10% of the work"
requirement of §9.1 of the DI Contract, and it will not violate 29 Del. C.
§6962(10)b.5' because the D1 Contract is a general, not a prime, contract.
alternatives was $48,482,480. For purposes ofthe pending motions, that discrepancy is immaterial.
That statute pertinently provides, 'If awarded, not to a general contractor, but to a prime
contractor.., such contract may include a provision in its contract specifications that the successfil
bidder perform a fixed percentage ofthe work of said public works contract up to 50% of the total
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Moreover, the Defendants argue, the Plaintiffs are not entitled to injunctive
relief because they have failed to establish a risk of irreparable harm and that
the balance of equities disfavors any injunctive restraint.
The issues presented flow from two key facts. First, §9.1 of the D1
Contract requires that at least 10% of the "work" be performed by the
bidder's organization. Second, the Joint Venture elected to comply with that
requirement by (a) listing DCC (as opposed to itself) as carpentry
subcontractor to perform 4A% of the work, and (b) having the Joint Venture
supply to Farfield, its subcontractor, electrical and mechanical materiel that
represents 8.8% of the work. Wohlsen argues that because neither of those
steps [(a) or (b)] is legally permissible, the Joint Venture's bid is
nonresponsive for failure to comply with the "10%-of-the-work" requirement
of §9.1.
[1]
These contentions frame two issues. The first is whether listing one
of the joint venturers (here, DCC) rather than the Joint Venture, as a
subcontractor, is consistent and in compliance with §9.1's requirement that
the work be performed by the bidder's organization. The Court concludes
that that question must be answered in the affirmative.
[2-3] The second issue (at least at first blush) is whether the "10%-of-thework" requirement is satisfied by the Joint Venture supplying materiel to its
subcontractor (Farfield) without also performing the labor or services
associated with that materiel. Stated differently, the question is whether the
"work" requirement may be satisfied by the bidder purchasing and supplying
materiel, without more. The answer depends upon the meaning of the term
"work" in §9. 1, and the meaning of "work," in turn, depends upon whether
the D1 Contract is a prime or a general contract. That is so because ifthe D1
Contract is a prime contract, then §6962(10)b.5 applies and as a
consequence, "work" must be interpreted to require that the bidder actually
perform labor or services. Thus, if the D1 Contract is a prime contract, the
Joint Venture could not satisfy the 10% of work requirement by merely
supplying materiel. If, on the other hand, the D1 Contract is a general
contract, t4e Joint Venture's bid would satisfy that requirement, because
§6962 would not apply and the contracting parties would be free to define
"work" as they wished. Here, the State Defendants have (it is argued)
defined "work" to encompass the mere supplying or furnishing of materiel,
unaccompanied by labor or services. Thus, the issue of whether the DI
Contract is a prime or general contract would seem to be critical.
[4]
Upon closer scrutiny, however, the question of whether the D1
Contract is a prime or a general contract turns out to be only an apparent -but not the critical - issue. The critical issue, as explained below, is whether

contract bid."
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Wohlsen was misled to its detriment by the D1 Contract and bidding
documents, to conclude that the D1 Contract was a prime contract, with the
result that the entire bidding procedure must be invalidated. I conclude that
that question must be answered in the affirmative.
It is undisputed that the State Defendants intended for the D l Contract
to be a general contract. It also is undisputed that the Joint Venture
concluded that the D 1 Contract was a general contract, and submitted its bid
accordingly. Unfortunately, however, the DI Contract was internally
inconsistent and contradictory as to its precise nature or character -- it
contained references to itself both as a prime and as a general contract, and
it contained, in various places, other provisions that were consistent with
both characterizations. The references in the D l Contract to itself as a prime
contract, and other surrounding circumstances, caused Wohlsen to conclude
that the Dl Contract was a prime contract. As a result of those "mixed
signals," Wohlsen was detrimentally misled, because (it claims) its bid was
higher than it would have been had Wohlsen known that the D1 Contract
would be a general contract.
[5] The Court concludes, for the reasons explained below, that because
the D1 Contract documents, as drafted, lent themselves to inconsistent
interpretations and misled Wohlsen, the documents ran afoul of the principle
that contract specifications and requirements must be sufficiently clear,
explicit, and definite so that all bidders can compete under the same set of
rules, and thereby promote the free, open, and competitive bidding for which
our bidding laws are designed.' For that reason, the Court is unable to
uphold the bidding process and any award of the D1 Contract to the Joint
Venture, and will order the State Defendants to rebid the D1 Contract after
clarifying its precise nature.

M. ANALYSIS
[6-7] Summary judgment is appropriate where "there is no genuine issue as
to any material fact and.., the moving party is entitled to judgment as a
matter of law."' 0 In this case, there is no genuine material fact dispute
regarding the D1 Contract, Wohlsen's bid, or the Joint Venture's bid.
Because the disposition of this matter turns on the legal inferences to be
drawn from the undisputed facts, the case is ripe for summary judgment.

9

Delaware Technical and Community College v. C&D Contractors. Inc., Del. Supr., 368
A.2d 568 (1975).
"0 Ch. Ct. R. 56(c); Gilbert v. El Paso Co.. Del. Supr., 575 A.2d 1131 (1990).
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A. Binding the Joint Venture
The Plaintiffs first argue that listing DCC as a subcontractor to
perform 4.4% of the work was improper, because the Joint Venture cannot
be bound by the actions of only one of its two venturers. For support, the
Plaintiffs point to a provision in the Joint Venture agreement which states
that "[n]o Venturer, acting alone, shall have any authority to act for or to
undertake or assume any obligations or responsibilities on behalf of the other
Venturers or the Venture.""1 Because only one of the two venturers agreed
to do the carpentry work, so the argument goes, that work cannot be
attributed to the Joint Venture for purposes of satisfying the 10% work
requirement.
The Defendants respond that in this case one of the joint venturers
was authorized to bind the other, and that the 10% percentage-of-work
clause does not obligate a general contractor to demonstrate its compliance
with that requirement on the face of its bid. Therefore, the Defendants
argue, the carpentry work to be performed by DCC may and should be
attributed to the Joint Venture.
[8]
I conclude that despite the language of the Joint Venture Agreement,
DCC acted on behalf of the Joint Venture when it obligated itself to do the
carpentry work, and that DCC's performance of that work may be treated as
work performed by the Joint Venture. It is undisputed that (i) the carpentry
services to be performed by DCC would be in furtherance of the Joint
Venture; and (ii) the Joint Venture's bid was prepared, signed, and submitted
by both venturers. Thus, even if it is assumed that DCC initially lacked the
authority to perform work on behalf of the Joint Venture, both venturers
acted together in the preparation, signing, and submission of the bid, and
thereby conferred the necessary authority upon DCC.
[9] The Plaintiffs' related argument - that the contractor was required to
show on the face of its bid how it would fulfill the 10% work requirement is unreasonable and unsupported. No place on the bid form is provided for
the contractor to list specific dollar amounts. Thus, the bidding authority
would be unable to determine from the bid itself how the bidder would
intend to satisfy the 10% work requirement. That is consistent with the
testimony of Mr. Davis, the State's deposition witness, that it is customary
for the State Defendants to allow the winning contractor to demonstrate how
it intends to comply with the percentage work requirement after the bids are
opened and the lowest bidder is identified."

"Bove Aff. Ex. 41, p. 2 .
"2Davis Dep. Tr. at 24.
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For these reasons, I find Wohlsen's first challenge to the Joint
Venture's bid to be without merit.

B.

t

13

WohIsen's second challenge is that the "10%-of-the-work"
requirement cannot be satisfied by having the Joint Venture supply materiel
to its subcontractor without also performing the labor or services associated
with that materiel. As earlier discussed, the pivotal issue is the meaning of
the term "work" in §9.1, which in turn depends upon whether the D1
Contract is a general or a prime contract.
1.

The Definition of "Work"

[10-11]

At first blush, the issue of whether the D1 Contract is a prime

or a general contract appears dispositive, because the Joint Venture's bid
would not be responsive unless the DI Contract is a general contract. In a
general contract, the term "work" may be interpreted without regard to
§6962. To say it differently, in a general contract the State Defendants
would be free to define "work" as they wished for purposes of the
"percentage of the work" requirement. More specifically, they could define
"work" to mean the mere purchase and supply of materiel to a subcontractor.
If,on the other hand, the D1 Contract is a prime contract, then "work" must
be interpreted consistently with §6962, which applies to prime (but not to
general) contracts. In that context, "work" requires the provision of labor or
services, as distinguished from any purchases of materiel.14
"Because the Court concludes that the D1 Contract must be rebid because it is not
sufficiently definite to provide for open, free, and competitive bidding, the Court does not reach the
Plaintiffs' alternative argument that the Joint Venture's bid is nonresponsive on the ground that the
Joint Venture could not perform the mechanical, plumbing, and electrical specialty services unless
it listed itself as a subcontractor on its bid and was licensed to do that type of work.
"Section 6962(10)b.5. pertinently provides:
If a contract is awarded "not to a general contractor, but to a prime contractor
which contracts directly with agency (sic) awarding and/or administering the
contract, such contract may include a provision in its contract specifications that
the successful bidderperform a fixed percentage ofthe work of said public works
contract up to 50% of the total contract bid. Factors to be considered by the
agency awarding the contract in setting the requiredpercentage ofamount ofwork
the successful bidder must perform may include the degree of difficulty involved
in the agency's administration of the work covered under the terms of the public
works contract; the degree of specialty work contemplated in the contract,
including, but not limited to, the amount of plumbing, electrical wiring, heating,
roofing, insulation, weather-stripping masonry, bricklaying or plastering work
under the contract; and the time period required in which to complete the public
works project.....
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[12-13]
The public contract bidding statute clearly distinguishes
between "work" and "materials." For example, 29 DO). C. §6962(d)(3)
refers to "[t]he description of work and/or material and plans and
specifications.. .;" and subparagraph (4)a.1. of that provision states, "[t]he
description of the material and the plans and specifications for the work
Similarly,
issued by the agency shall . . ." (emphasis added).
§6962(d)(10)b.1 draws a bright line between work and material:
Such contract shall be awarded only to a bidder whose bid is
accompanied by a statement containing, for each subcontractor
category set forth in the listing as provided in paragraph (1O)a.
of this subsection the name and address . . . of the
subcontractor whose services the bidder intends to use in
performing the work and providing the material for such
subcategory category." (Emphasis added.)
To equate "work" in a prime contract to the purchase and supply of materiel,
would make the statutory language "and providing the material" surplusage,
and would contravene well settled rules of construction. 5 Accordingly, if
the D1 Contract is a prime contract, the "minimum percentage of work"
requirement cannot be satisfied by a bidder providing only materiel,
unaccompanied by labor or services.
[14] If, on the other hand, the D1 Contract is found to be a general
contract, then the definition of "work" could be ascertained without regard
to §6962. In that event,the guidepost would be the definition of "work" in
§1.1.3 of the General Conditions of the D1 Contract. That definition may
be read to encompass the purchase and furnishing of materiel, without
more. 6 Thus (to repeat), the dispositive issue would seem to be whether the
D 1 Contract is a prime or a general contract. Upon closer scrutiny, however,
that issue turns out not to be dispositive, and, hence, is not an issue that need
be decided at this juncture.
2.

Prime vs. General Contract

According to the State Defendants, a general contractor is one that
"has overall responsibility for a particular contract who would have a
contract directly with the State and.., would coordinate the efforts of listed

5Arberm-Wilmincton v. Director of Revenue, Del. Supr., 596 A.2d 1385, 1390 (1991).
"Specifically, §1.1.3 provides "[tlhe term work means the construction and services
required by the Contract Documents, whether completed or partially completed, and includes all
other labor, materials, equipment and services provided or to be providedby the Contractor to fulfill
the Contractor's obligations. The Work may constitute the whole or a part of the Project."
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subcontractors to see that particular project through." 7 A prime contractor,
on the other hand, generally means "a specialty contractor... that...
perform[s] a specific trade and will hold a contract directly with the State
rather than with a general contractor.""8 In a project that utilizes prime
contractors, no single contractor is responsible for the entire project.
The Plaintiffs assiduously maintain that the D1 Contract is a prime
contract. They point to §1.04 of the Summary of Work, which characterizes
the D1 Contract as "a single prime contract." They also rely upon the
testimony of Mr. Davis that in assessing the responsiveness of the bids, he
looked to 29 Del. . §6962(d)(10)b.2, a statute that applies only to rime
contracts. The Plaintiffs also point out that (i) the State Defendants had
previously awarded 9 prime contracts for the expansion of the Delaware
Correction Center in Smyrna, and (ii) although the slides shown at the prebid meeting repeatedly referred to the D1 Contract as a general contract, the
State Defendants advised the bidders present that all subcontractors were
required to conform to three criteria found in §6962. Lastly, Wohlsen also
argues that the fact the D1 Contract called for a bid on very specific specialty
work, further evidences that the D1 Contract would be a prime contract.
The Defendants vehemently disagree. They argue that the DI
Contract was clearly intended to be a general contract, and point to
provisions of the D1 Contract that are consistent with, and support, that
position.9 The Defendants acknowledge that certain internal references
within the D1 Contract identified it as a prime contract, but explain that
those references were mistakes, in all likelihood the result of "cutting and
pasting" from the prime contracts that had been previously awarded. The
Defendants urge the Court to credit Mr. Davis' testimony that the State
Defendants intended that the D1 Contract would be awarded to a general
contractor;," and they urge the Court to accept the definition of"work" found
in §1.1.3 of the D1 Contract, which would encompass the purchase and
supply of materiel unaccompanied by the performance of labor or services.
C. Was Wohlsen's Conclusion Reasonable
and Was it Misled to Its Detriment?
[15] The Court ultimately does not reach the "prime vs. general" contract
issue, because the record discloses a more fundamental problem that requires
a grant of injunctive relief regardless of how the D1 Contract is
characterized. Although the State Defendants subjectively intended for the
"7Bove Aff. Ex. C, Davis Dep. Tr. at 50-5 1.

18d. at 52.
9

2

See n. 3, supra.

See Davis Dep. Tr. 51.
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D1 Contract to be a general contract, that intent is not clearly expressed in
the D1 Contract documents. As earlier noted, Wohlsen concluded that the
Dl Contract was a prime contract, and it submitted a bid on that basis. If
Wohlsen was reasonable in so concluding, but was misled to its detriment,
the reason must be that the D1 Contract terms and specifications were
indefinite and imprecise.21 That circumstance would taint the entire bidding
process and would require the process to be repeated absent the taint.
The Defendants argue that Wohlsen was not misled. They claim that
Wohlsen knew full well that it was bidding on a general contract. As
evidence, the Defendants point to paragraph 2 of the complaint, which
alleges that "Wohlsen is a general contractor," and to paragraph 5, which
avers that the Joint Venture is a "general contractor." Having carefully
considered the evidence, the Court finds that Wohlsen was reasonable in
concluding that the D l Contract was a prime contract,and that it reasonably
relied on that conclusion in formulating its bid, for several reasons.
[16] First, §1.04 of the DI Contract expressly characterizes it as a prime
contract, consistent with the fact that the State Defendants had previously
awarded nine prime contracts for the Delaware Correctional Center in
Smyrna. Second, Wohlsen listed itself as the subcontractor in several
subcontractor categories, consistent with its understanding that the D1
Contract was to be a prime contract. Third, the State's witness, Mr. Davis,
testified that he evaluated the bids based on the criteria set forth in §6962 a statute that only applies to prime contracts -- but was unable to explain
why he did so.' Mr. Davis also admitted that the definition of the D1
Contract as a prime contract in §1.04 was a mistake.? Finally, the Delaware
Contractors Association submitted an Amicus Curiae brief, predicated upon
thatAssociation's apparently independent determination thatthe D1 Contract
is a prime contract.
This evidence persuades me that Wohlsen's conclusion that the D1
Contract was a prime contract, although incorrect was reasonable in the
circumstances. Because the State Defendants concede that the references in
the D1 Contract as a "prime" contract were admittedly a mistake, it follows
that Wohlsen was misled into submitting a bid predicated upon the
assumption that the DI Contract was intended as a prime contract. The
Court also concludes that Wohlsen relied to its detriment upon its conclusion
that the D1 Contract was a prime contract. To comply with §6962, as any

21
Delaware Technical & Community College v. C&D Contractors, Inc.. 338 A.2d 568, 569
(1975) ("lt follows that'suitable' plans and specifications, within the meaning of §6905(b), are only
those which are sufficiently complete, definite, and explicit as to permit free, open, and competitive
bidding on a common basis."
'Davis Dep. Tr. at 72.
"Bove Aff. Ex. C, Davis Dep. Tr. at 71.
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bidder on a prime contract must, Wohlsen listed itself as a subcontractor for
several subcontractor categories. The result, Wohlsen says, is (and in
support has submitted an affidavit that shows) that it submitted a higher bid
than it would have if Wohlsen were bidding on a general contract.
From the foregoing it follows that the winning bidder, the Joint
Venture, in the absence of Wohlsen being misled to its detriment, may not
have been the low bidder as 29 Del C ch. 69 requires. On this record, at
least, there is no persuasive evidence from which the Court can plausibly
conclude otherwise.
D. Relief
[17-18]
For that reason, the Court has no alternative but to require the
State Defendants to rebid the DI Contract.24 "The primary purpose of
statutes governing bidding on public works is to protect public funds," by
providing for an award of the D1 Contract to the lowest qualified bidder.'
Because a critical term of the DI Contract was not sufficiently definite and
clear, the Court cannot be certain that the bid that the State Defendants have
accepted is from the lowest bidder, as 29 Del. C ch. 69 requires. That can
only be known if all bidders are clearly told what kind of contract they are
bidding on, and after being so informed, are then afforded the opportunity
to submit new bids. Therefore, the Court will order the State Defendants to
rebid the DI Contract after first clarifying whether the DI Contract is to be
a general contract or as a prime contract.

iv. CONCLU [ON
For the reasons stated, the Court grants the Plaintiffs' motion for
summary judgment and for injunctive relief, and denies the Defendants'
motion for summary judgment. Counsel shall promptly submit a form of
order implementing the rulings in this Opinion.

2 4

-De~lmATv Technical & Comnunitv Collepa v. C&D Contractors. Inc., Del. Supr., 338
A.2d 568, 569 (1975).
2'1d Fetters v Maorand Council of Wilminiton Del. Ch., 72 A.2d 626 (1950); W.
pavnter ShRi, & Son, Jnc. v. Heller Del. Ch., 280 A.2d 748 (1971); Harmony Construction. Inc.
v. State Dent. of Transy. Del. Ch., 668 A.2d 746 (1995).
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WOLF v. ASSAF
No. 15,339
Courtof Chanceryof the State of Delaware,New Castle
June 16, 1998
Plaintiff filed a complaint alleging that directors of defendant
corporation breached their fiduciary duty by inadequately disclosing an
ongoing federal securities class action involving the corporation and its
directors. The directors placed the information on a form 10-K and mailed
it to shareholders along with the proxy statement rather than including it
within the proxy statement. Plaintiff also alleged that statements made by
the chairman in answering the federal claim constituted an admission of
wrongdoing which were not included in the mailing thus constituting an
omission of material facts.
The court of chancery, per Vice-Chancellor Steele, dismissed the
plaintiffs claim, concluding: (1) that material facts were delivered to the
shareholders in a reasonable manor, and (2) that the chairman's admissions
in the answer to the federal action were not required to be disclosed to
shareholders because fiduciaries are not required to engage in selfflagellation concerning ongoing litigation.
1.

Pretrial Procedure

um 687

In evaluating defendants motion to dismiss, the court assumes the
truthfulness of all well-pleaded, nonconclusory allegations found in the
complaint.
2.

Pretrial Procedure

m 622, 624

To dismiss a claim, the court must find that plaintiff has either utterly
failed to plead facts supporting an element of the claim or that under no
reasonable interpretation of the facts alleged in the complaint could plaintiff
state a claim for which relief might be granted. DEL. CH. CT. R. 12(b)(6).
3.

Corporations

C=-

198(3), 310(1), 320

Delaware corporate fiduciary duty principles encompass a duty to
disclose which demands that a board reveal all reasonably available
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information material to shareholders for consideration of a matter requiring
their action.
4.

Corporations

'

320

To state a claim for breach by omission of any duty to close, plaintiff
must plead facts identifying (1) material, (2) reasonably available (3)
information that (4) was omitted from the proxy materials and describe (5)
how the omission caused injury.
5.

Corporations

198(3), 310(1)

A pending federal action against a corporation concerning release of
incorrect and allegedly misleading financial figures would be material
information the corporate officers were obligated to disclose in conjunction
with proxy solicitation.
6.

Corporations

'

198(3)

Including the description of a federal class action in a 10-K form and
attaching it to the proxy statement creates a substantial likelihood that the
reasonable shareholder would have been on notice to review and would have
been likely to review its contents; therefore, defendant does not invoke the
courts equity jurisdiction for breach of fiduciary duty.
7.

Corporations

0

320(7)

Where plaintiff in the complaint shows that relevant information was
delivered to stockholders in a reasonable way, plaintiff is precluded from
prevailing on an omission claim alleging defendant directors breached their
fiduciary duty.
8.

Corporations

'='

307

A fiduciary, when compelled to disclose material facts, must do so
with complete candor under Delaware corporate fiduciary duty law.
9.

Corporations

C

307

Under Delaware corporate law, the duty to disclose may arise as a
product of either the fiduciary duty of loyalty or care.
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Corporations

m

307

Delaware corporate fiduciary law requires that an alleged omission be
material meaning that there is a substantial likelihood that a reasonable
stockholder would consider the information important in deciding how to
vote.
11.

Corporations

Cm

307

In determining how much disclosure of information is necessary to
comply with the fiduciary duty of loyalty and care, it is recognized that
partial disclosure may be more misleading than silence.
12.

Corporations

Ue

310(1)

Fiduciaries cannot be required to engage in self-flagellation by
obligating them to disclose facts into which one might read negative
inferences or characterizations of misconduct that could arguably constitute
a breach of the duty of loyalty or care, where there is ongoing litigation
based upon breach of fiduciary duty.
13.

Corporations

0= 307

Under the rule against self-flagellation in disclosing facts to
shareholders, Delaware corporate fiduciary duty principles do not require
that corporate directors predict the outcome of litigation in which they are
engaged or admit wrongdoing that they intend to attempt to disprove.
14.

Corporations

U

198(3)

Delaware law does not require a proxy statement to impugn a
director's character or draw negative inferences from his past business
practices, it only requires a summary of his credentials and his qualifications
to serve on the board as well as a description of any conflicts of interest.
15.

Corporations

Cm-

307

Plaintiffs' complaint failed to state claims upon which relief might be "
do not require
granted because Delaware corporate fiduciary duty principles
a company's directors to self-flagellate in a summary of ongoing or recent
litigation to shareholders.
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Norman Monhait, Esquire, and Carmella P. Keener, Esquire, of Rosenthal,
Monhait, Gross & Goddess, Wilmington, Delaware; and Sirota & Sirota,
New York, New York, of counsel, for plaintiff.
Jesse A. Finkelstein, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Sullivan & Cromwell, New York, New York, of counsel, for
defendants Ronald G. Assaf, Thomas V. Buffet, James E. Lineberger,
Jerome M. LeWine, Arthur G. MiMes, John T. Ray, Jr., Timothy P.
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A. Gilchrist Sparks, I,Esquire, and Donna L. Culver, Esquire, of Morris,
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Sensormatic Electronics Corporation.
STEELE, Vice-Chancellor
In his Amended Complaint ("Complaint"), shareholder Marshall Wolf
("Plaintiff') alleges that Sensormatic Electronics Corporation's
("Sensormatic") directors breached their fiduciary duty by disclosing
inadequately an ongoing federal securities class action involving the
corporation and its directors. Sensormatic's directors placed the disclosure
in a Form 10-K made a part of the proxy mailing but did not place it within
the proxy statement. Plaintiff also alleges that the disclosure omitted
"material" facts consisting of alleged admissions ofaccounting irregularities
made by the Chairman in his Answer to the federal action. Defendants ask
for dismissal of all claims, deny any material omissions, and contend that the
10-K's summary sufficiently informed shareholders of all material facts to
which they were entitled as a matter of law. Defendants argue that plaintiff
mischaracterizes the Chairman's statements by calling them "admissions,"
and add that even if the Chairman's statements were to constitute
"admissions," including them in the proxy mailing with or without
qualifying language would constitute self-flagellation.
I have considered the parties' positions and examined the Complaint,
the proxy statement, and the Form 10-K mailed with the proxy statement.
I am convinced that:
(a) including the disclosures actually made in a Form 10-K made a
part of the proxy mailing rather than in the proxy statement itself adequately
informs the shareholder of the material information as a matter of law; and,
(b) including an alleged "admission" of accounting irregularities
would constitute, under the circumstances of this case, the very type of
statement customarily characterized as self-flagellation by our Supreme
Court.
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Therefore, the complaint fails to state a claim and should be and
therefore is dismissed.
L LEGAL STANDARD
[1-2] In evaluating Defendants' Motion to Dismiss, I assume the
truthfulness of all well-pleaded, nonconclusory allegations found in the
Complaint and extend the benefit of all reasonable inferences that can be

drawn from the pleading to the non-movant, plaintiff.' To dismiss a claim,
I must find that plaintiff has either utterly failed to plead facts supporting an

element of the claim 2 or that under no reasonable interpretation of the facts
alleged in the Complaint (including reasonable inferences) could plaintiff
state a claim for which reliefimight be granted.3 Notwithstanding Delaware's
permissive pleading standard, I am free to disregard mere conclusory
statements made without specific allegations of fact to support them.
[3-4] With this standard in mind, I examine plaintiffs allegations that
defendant directors breached a duty to disclose "fully and fairly all material
within the board's control when it seeks shareholder action."4 Delaware
corporate fiduciary duty principles encompass a duty to disclose which
demands that a board reveal all reasonably available information material to

shareholders for consideration of a matter requiring their action.5 To state

a claim for breach by omission of any duty to disclose, plaintiff must plead
facts identifying (1) material, (2) reasonably available (3) information that
(4) was omittedfrom theproxy materialsand describe (5) how the omission
caused injury.6 Failure to plead facts showing any one ofthe above elements
would make plaintiffs complaint susceptible to a motion to dismiss.7

'Loudon v. Archer-Daniels-Midland Co., Del. Supr., 700 A.2d 135, 140 (1997).
Cncinnati Bell Cellular Sys. Co. v. Ameritech Mobile Phone Serv. of Cincinnati, Inc.,
Del. Ch., CA.No. 13389, mem. op., 1996 IWL 506906, *2, Chandler, V.C. (Sept 3,1996) ('When
the non-movingparty has the ultimate burden ofproofon its claims, this Courtmay grant summary
judgment if the moving party can demonstrate a complete failure ofproof on an essential element
of a claim.").
3
Delaware State Troopers Lodge v. 0 'Rourke, Del. Ch., 403 A.2d 1109,1110 (1979) ("A
complaint should not be dismissed upon such a motion unless it appears to a certainty that under no
set of facts which could be proved to support the claim would the plaintiff be entitled to relief.").
'Stroud v. Grace, Del. Supr., 606 A.2d, 75, 84 (1992).
SLoudon, 700 A.2d at 140.
6
Loudon, 700 A.2d at 137-38 (articulating "a general duty of directors to disclose to
stockholders all material information reasonably available").
7
Cincinnati Bell, supra note 4, mem. op., 1996 WL 506906 at *9 ("Cincinnati Bell has
fhiled to point to specific facts on which this Court may determine that the business is no longer
reasonably practicable to continue. Since Cincinnati Bell has the ultimate burden of proof on its
dissolution claim, and ithas failed to showspecific facts supporting this claim, Ameritech is entitled
to summary judgment in its favor on the dissolution claim.").
2
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HI. BACKGROUND
Plaintiff alleges in this shareholder class action that proxy statements
delivered to Sensormatic shareholders omitted material information
describing the ongoing federal securities class action and the chairman's
"admission" that he knew of improper accounting practices. These
omissions, plaintiff urges, would have assumed actual significance in the
deliberations of the reasonable shareholder. Their absence from the total
mix of information available deprived the shareholders of a fundamental
right to inform themselves before voting on the reelection of the Chairman,
defendant Ronald G. Assaf, and another director-defendant, Arthur G.
Milnes, and on a proposed increase of shares available for Sensormatic's
employee stock incentive plan.
The federal action that plaintiff alleges defendants failed to disclose
adequately arose from Sensormatic's incorrect and allegedly misleading
financial figures released for 1993, 1994, and 1995. The complaint in the
federal action alleges that the figures included out-of-period and warehouse
shipments that artificially inflated revenue and earnings. That complaint
further alleges that Sensormatic's Chairman and other key management
personnel knew of the irregularities yet misled investors and traded on
insider knowledge. Sensormatic and the federal defendants do not contest
that an outside auditor discovered the irregularities and insisted that
Sensormatic delete the erroneously recorded shipments. Soon after
Sensormatic publicly disclosed its revised and reduced financial figures, the
market price of Sensormatic shares declined.
In reaction to the decline in share price, certain shareholders filed a
derivative action8 in this Court, alleging a breach of fiduciary duty and
corporate mismanagement. Various other investors filed federal securities
class actions (consolidated in the district Court for the District of Florida) in
which they allege insider trading and various statutory violations for material
misstatements and omissions.9 In this Delaware action, plaintiff claims
defendants breached their "fiduciary duty to disclose" by failing to state in
the proxy statement itself: (a) the details of the federal action; and, (b) the
Chairman's "admission" in his Answer to the federal action that he knew of
the alleged accounting irregularities.

8

Lord v. Assaf, Del. Ch., C.A. No. 14523.
Ehrenreich v. Sensormatic Electronics Corp., C.A. No. 95-6637-CIV-ZLOCH.

9
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III. THE SPECIFIC ACTIONABLE CLAIMS
A.
Does placement of the disclosure in a Form 10-K mailed with a
proxy statement as opposed to placement within the proxy statement
itself constitute a breach of fiduciary duty?
[5] The first issue is whether the directors adequately complied with their
duty by including Sensormatic's 10-K in the proxy mailing and utilizing it
as the sole means of informing the shareholders of the federal class action
suit. Clearly, the existence of the federal action would be material
information they were obligated to disclose in conjunction with the proxy
solicitation. The existence of the suit would have actual significance in the
deliberations of the reasonable shareholder.
The proxy statement makes no mention of the litigation, but the 10-K
contains a little over a page specifically describing the federal class action.
The summary includes the names of the litigants, the nature of the claims,
and the company's intention to "vigorously defend" against the claims." I The
summary is located under a prominent heading, "LEGAL
PROCEEDINGS."'.
[6-7] Plaintiff alleges limiting the disclosure to an attached 10-K to be
inadequate as a matter of law. The summary, he posits, must be contained
in the proxy statement and cannot be relegated to supplemental materials.
This mistake alone, he concludes, constitutes a potential disclosure violation
that should be tried on the merits. I disagree. Had that disclosure been made
within the proxy statement it might well have simplified the shareholders'
opportunity to grasp the information. However, the directors mere failure to
organize the documents to meet plaintiffs best case scenario for maximizing
the clarity of the information presented does not constitute the kind of
omission or misleading half-truth that invokes this Court's equity
jurisdiction. Including the description of the federal class action in the 10-K
and attaching it to the proxy statement creates a substantial likelihood that
the reasonable shareholder would have been on notice to review and would
have been likely to review its contents. Under no reasonable interpretation
of the facts plead could the placement of the disclosure about the federal
action in the 10-K accompanying the proxy statement rather than in the
statement itself serve as the basis for a disclosure violation. By admitting in
the Compliant that Sensormatic mailed the Form 10-K to shareholders
together with the proxy statement, plaintiff precludes any possibility of

1GForm 10-K at 13-15.
"Id

DELAWARE JOURNAL OF CORPORATE LAW[

[Vol. 24

prevailing on the omission element of this claim. 2 Although it is rare that
a plaintifffails to meet the burden of pleading omission, an inclusion of facts
showing that the information was in fact delivered to shareholders in a
reasonable manner so that it would be a part of the total mix to be considered
by them defeats conclusory claims to the contrary. 3
B.
Failure to Disclose the underlying facts of the Chairman's
"Admission" or to characterize them as such
In his answer to the federal action, the Chairman apparently
downplayedthe significance of Sensormatic's allegedly improper accounting
practices, stating that he knew of them, but believed that they were either
done legitimately or did not affect the company's financial picture. Plaintiff
seizes upon this "admission" as a fact which shareholders would have found
material, if to nothing else, to their evaluation of the Chairman's character,
competence and fitness to continue in office.
It is not disputed that Sensormatic revised its financial figures as a
result of an outside audit, but neither Sensormatic nor its directors admit that
revision constitutes a defacto securities violation. Plaintiff very cleverly
argues, in my view, that it is the fact that the Chairman acknowledged he
knew of the irregularities and stated as much in his answer in the federal
action that the shareholders were entitled to know. Plaintiff would have the
court infer that knowledge ofthe fact of this "admission," or simply the facts
admitted to, would be information that would assume actual significance in
the deliberations of the shareholder asked to approve a slate of directors and
Sensormatic's stock incentive plan designed to reward them. Plaintiffargues
that the "fact" of this knowledge should be disclosed with or without a
statement from Sensormatic as to its significance.
[8-10]
I, of course, readily accept three widely stated principles of
Delaware corporate fiduciary duty law upon which plaintiff seeks to rely:
1.
A fiduciary, when compelled to disclose material facts, must do
so with "complete candor."' 4

2

See TCG Securities, Inc. v. Southern Union Co., Del. Ch., C.A. No. 11282, mem. op.
at 16,16 Del. J. Corp. L. 449,460, Chandler, V.C. (Jan. 31,1990) (dismissing non-disclosure claim
for litigation described in Form 10-K accompanying proxy where 10-K was cross-references in
proxy and defendants intended shareholders to refer to it when considering proxy).
"IansaReinsur Co. v. Congressional Mort Corp. of Texas, 20 F.3d 1362,1366 (5, Cir.
1987) (Holding "when a successful affirmative defense appears on the face of the pleadings,
dismissal under Rule 12(b)(6) may be appropriate"). Here, plaintiffs admission thatthe Form 10-K
was bundled with the proxy statement constitutes a bulletproofaTnnative defense, viz.,
a complete
rebuttal to any allegation that defendants omitted disclosure of the federal action.
"Lynch v. ickers Energy Corp., Del. Supr., 383 A.2d 278 (1977).
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2.
The duty to disclose may arise as a product of either the
fiduciary duty of loyalty or the fiduciary duty of care. 5
3.
In any case, the alleged omission or misstatement must be
"material" as that term has repeatedly been defined. Omitted facts are
"material if there is a substantial likelihood that a reasonable stockholder
would consider it important in deciding how to vote."16
There are two, I think, variations on the above themes which reflect
a common sense approach to determining how much is enough disclosure
necessary to assure compliance with the loyalty and care required of a
fiduciary.
[11-12]
One is the recognition that a partial disclosure may be more
misleading than silence." While the duty to avoid misleading partial
disclosures does not generally arise under arguments based upon omitted
facts, the policy -- avoiding misleading shareholders -- has impact here.

Second, fiduciaries cannot be required to engage in "self-flagellation" by
obligating them to disclose facts into which one might read "negative
inferences or characterizations ofmisconduct" that could arguably constitute
a breach ofthe duty of loyalty or care where there is ongoing litigation based
upon breach of fiduciary duty. 8
The circumstances here seem similar to those found by the Supreme
Court inLoudon. 9 Here, in actual ongoing litigation, the Chairman disputes
the very inference plaintiff believes the shareholders should be free to draw.
The plaintiff seeks a disclosure Which by inference would convey both a
breach of loyalty and of care: (1) A chairman who knew of accounting
irregularities that resulted in a false and misleading financial picture from
which he profited; and, (2) A chairman, seeking re-election to the board,
who failed to correct irregularities in accounting which the reasonably
prudent board member would have demanded be rectified. In light of these
possible inferences, I ask a question similar to that asked by the Loudon
court: Where can it be said that a bright line rule should apply requiring a
disclosure of facts disgorged in litigation when those facts and the many
inconsistent inferences that could be drawn from them are hotly contested?
A bright line rule demanding that all such facts be disclosed would suck
management into a bottomless pit of self-flagellation worthy of the
imagination of Dante. If required to disclose these plain, unadorned "facts"
in the seductively benign way enticed by plaintiff, management would be
forced to characterize their view of the facts by qualifying statements
'5Lynch, 383 A.2d at 28; See Zirn v. VLI Corp., Del. Supr., 681 A.2d 1050 (1996).
I'Loudon, 700 A.2d at 143.
"Zirn, 681 A.2d at 1056.
I'Loudon, 700 A.2d at 143.
"Loudon, 700 A.2d at 144.
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denying they engaged in wrongful or improper conduct and detailing why
they believed that view to be correct. A failure to do so would deprive the
shareholders of management's view of the facts-a view very important to the
"total mix" of information the reasonable shareholder would want to have.
It would be the obverse side of the "misleading partial disclosure" coin.
Management would be forced to recite all potential inconsistent inferences.
The well considered and clearly articulated policy of Loudon forbids that I
tread the well greased slippery slope prepared by plaintiff. Plaintiffs artfully
phrased siren song that he "didn't care how the disclosure was characterized
so long as the facts were there" does not dissuade me from concluding it is
no more than an artifice designed to camouflage an attempt at compelling
self-flagellation. This is the same argument, albeit in a different context, the
Supreme Court found to be an attempt to "skirt" the "self-flagellation" rule
in Loudon. Plaintiff overstates the scope of disclosure which this Court
demands from fiduciaries of Delaware corporations. I cannot deviate from
the well-trod path fully mapped out in London. Until a court has formally
adjudicated the underlying allegation of wrongdoing, Sensormatic's board
had no duty to disclose the Chairman's knowledge of mistakes in accounting
practices in a manner which would force a statement to counter any
inference its accounting practices could be characterized as wrongful."
[13] Delaware corporate fiduciary duty principles do not require that
Sensormatic's directors predict the outcome of litigation in which it is
engaged or admit wrongdoing that it intends to attempt to disprove.2"
Neither does it require a company to pick through a complaint and
thoroughly assess the claims of a plaintiff or the company's responding legal
arguments nor characterize the factual responses as admissions or denials in
proxy statements. Delaware does not require fiduciaries to extrapolate best
and worst case scenarios from the controverted facts and disputed legal
authority contained in party filings. Otherwise, every Delaware company
involved in a federal security claim would be forced to mirror and then
explain its court filings in its disclosure documents.

-Loudon, 700 A.2d at 145 (holding that admission ofprice-fixing activities before those
activities were adjudicated to be price fixing would be self-flagellation). If the federal judge finds
that the alleged accounting irregularities violate federal securities laws, then in subsequent
communications to shareholders requiring their action, I presume that Sensormatiewill be obligated
to disclose the outcome ofthat litigation. I am not intimating, however, thatthejudge's decision can
be used to attack communications made before the judge ruled.
2'Loudon, 700 A.2d at 145.
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C.
Limiting the Inference from the "Admission" to Fitness for
Board Service.
[14]

The remaining argument supporting breach of the "duty of disclosure"

is that the Chairman's knowledge of the improper accounting practices is
material to his character, competence, or fitness for office. Delaware law
does not, however, require aproxy statement to impugn a director's character
or draw negative inferences from his past business practices. 2 It only

requires a summary of his credentials and his qualifications to serve on the
board as well as a description of any conflicts of interest. Nothing in our law

requires a masochistic litany of management minutiae.' If we required
companies to include a detailed, subjective assessment of a director's
character and past performance in proxy statements before an election, I do
not see how this Court could avoid a flood of second-guessing, hindsighted
shareholders seeking to contest admittedly subjective conclusions. This
form of subjective titillation has never been required as spice for the "total
mix.1
Finally, how one could say shareholders could fairly be expected to
draw the fine distinction so neatly drawn by plaintiff between fitness for
board service and admission of wrongdoing in the federal securities action
escapes me.
Thus, I find that under whatever scenario I construe the Complaint,
plaintiff fails to plead facts under which the alleged "admission" might be
found "material" as that term has been interpreted by the Supreme Court.
IV. CONCLUSIONS
[15] Because Delaware corporate fiduciary duty principles do not require
a company's directors to self-flagellate in a summary of ongoing or recent
litigation to shareholders, I reject plaintiffs invitation to try Sensormatic's
directors for not detailing the particulars of the Chairman's "admission." I
also conclude that the mailing of Sensormatic's 10-K with its proxy
solicitation adequately fulfilled the directors' duty to disclose the existence
of the federal action to the shareholders in the proxy mailing Therefore, I
find that plaintiffs complaint fails to state claims upon which relief might be
granted and grant the motion to dismiss.
IT IS SO ORDERED.

'Weinberger supra note 19, mern. op. at 24.
2
Loudon v. Archer-Denials-Mudland Co., Del. Ch., CA. No. 14368, mere.op., 21 Del.
J.Corp. L. 724, 1996 WL 74730, *7 (Feb. 20, 1996) ('Tersons nominated to serve on a corporate
board are normally required to presentasummary oftheir qualifications to serve on aboard, as well
as facts relating to any actual or potential conflict of interest.").

