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AGRANOFF v. MILLER
No. 16,795
Court of Chancery of the State ofDelaware,New Castle
January 5, 1999
Revised January 8, 1999
Plaintiffs challenged a consent executed by defendant Edward M.
Miller purporting to remove Agranoff and Callaway as directors of EMS, a
holding company incorporated in Delaware. Following a status quo order
by the court, defendant filed a motion for judgment on the pleadings.
Defendants argued that (1) EMS lacked standing to bring this action; (2)
Agranoff and Callaway lacked standing to rely upon a shareholders'
agreement to which EMS, but not they, was a party as the basis for resisting
their removal from office by Miller; and (3) alternatively, that the
shareholders' agreement was clear on its face, was incorporated in the
pleadings and entitles them to judgment as a matter of law.
The court of chancery, per Vice-Chancellor Strine, denied defendanfs
motion for judgment on the pleadings, finding that: (1) the individual
plaintiffs may have had standing to assert EMS' contractual rights in support
of their claim to office, and (2) the shareholders' agreement did not
unambiguously entitle the defendants to judgment as a matter of law.
1.

Pleading
U
Pretrial Procedure

350(1)
Ow 679

In determining a motion forjudgment on the pleadings, the chancellor
is required to view the facts pleaded and inferences to be drawn from such
facts in the light most favorable to the nonmoving party. DEL. CH. CT. R.

12(c).
2.

Pleading
U
Pretrial Procedure

343
Ow

679

Motion for judgment on the pleadings may be granted only when no
material issue of fact exists and movant is entitled to judgment as a matter
of law. DEL. CH. CT. R. 12(c)
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302
679

A copy of any written instrument which is an exhibit to a pleading is
a part thereof for all purposes. DEL. CH. CT. R. 10(c).
4.

Corporations

0:2 197

Upon application of any stockholder, director, or officer whose title
to office is contested, the court of chancery may hear and determine the
validity of any election of any director of any corporation. DEL. CODEANN.
tit. 8, § 225 (1994).
5.

Contracts

Q

187(1)

In order for third party beneficiary rights to be created, thereby giving
standing to a party to rely upon the contract in support of a claim,
performance of a contract must confer intended benefit upon third parties,
and conferring of beneficial effect must be a material part of the contract's
purpose.
6.

Contracts

G

187(1)

Voting agreement, which restrained sale of shares and required vote
for existing directors for period of four years, did not confer third party
beneficiary rights upon corporation or incumbent board members, who had
not signed agreement and did not give them standing to assert that agreement
was violated.
7.

Corporations

O

197

Policy expressed in statute, which generally prevents corporation from
voting its own stock, would require very clear intent before court would
recognize right of corporation to vote its own stock. DEL. CODE ANN. tit. 8,
§ 160(c) (1994).
8.

Contracts

187(1)

Under Delaware law, a corporation is entitled to sign a contract giving
it the right to repurchase shares of its own stock on a first refusal basis. DEL.
CODE ANN. tit. 8, § 160(a) (1994).
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Corporations

-

297

The decision as to whether to exercise a contractual right to
repurchase shares of the corporation's own stock on a first refusal basis
belongs to the corporation's board of directors. DEL. CODE ANN. tit. 8,
§ 141(a) (1994).
10.

Corporations

=

197

The court may order plaintiff to provide notice of their application to
the minority stockholders and encourage the parties to ascertain the position
of such holders regarding the sales transaction and this action as it deems
proper under the circumstances. DEL. CODE ANN. tit. 8, § 225 (1994).
Joel E. Friedlander, Esquire, of Bouchard, Friedlander & Maloneyhuss,
Wilmington, Delaware; and Stuart L. Shapiro, Esquire, of Shapiro & Allen,
New York, New York, of counsel, for plaintiffs.
Robert K. Payson, Esquire, Peter J. Walsh, Esquire, Brian C. Ralston,
Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for
defendants.
STRINE,

Vice-Chancellor

Before me now in this action brought pursuant to 8 Del. C. § 225 is
a motion for judgment on the pleadings. In this action, the plaintiffs EMS
Corp. ("EMS"), Stuart Agranoff, and L. David Callaway III challenge a
consent executed by defendant Edward M. Miller purporting to remove
Agranoff and Callaway as directors of EMS. Miller and his co-defendant
William A. De Lorenzo argue that: 1) EMS lacks standing to bring this
action; 2) Agranoff and Callaway lack standing to rely upon a shareholders'
agreement to which EMS, but not they, are a party as the basis for resisting
their removal from office by Miller; and 3) alternatively, that the
shareholders' agreement is clear on its face, is incorporated in the pleadings,
and entitles them to judgment as a matter of law. This matter is scheduled
for hearing in two weeks and therefore I have endeavored to provide the
parties with my disposition of this motion as promptly as possible.
In this opinion, I deny defendants' motion. While EMS does not
claim standing to bring an action under 8 Del. C. § 225, I find that the
individual plaintiffs may have standing to assert EMS' contractual rights in
support of their claim to office. Moreover, I do not believe that the
shareholders' agreement unambiguously entitles the defendants to a
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judgment as a matter of law.

I.

Backgzround'

Plaintiff EMS is a Delaware corporation with its principal office in
Burlingame, California. It is a holding company whose principal asset is a
62% share in Express Messenger Systems, Inc. ("Express"), a Minnesota
corporation. Express is in the business of same day and overnight delivery
service. Three of the five directors on the Express board are designated by
EMS.
Up until November 6, 1998, plaintiffs Agranoff and Callaway
constituted two of the three directors of EMS. Callaway was also the
President and Chief Executive Officer of EMS, as well as Chairman and a
director of Express. Agranoff was also a director of Express.
On November 6, 1998, defendant Miller executed a written consent
removing Agranoff and Callaway from their offices as EMS directors, and
electing himself as director and Chairman and defendant De Lorenzo as
director. By this action, Miller effectively assumed management control of
EMS from Agranoff and Callaway. Thereafter, Miller removed Callaway
and Agranoff from the Express board and excluded them from management
of either company. In December, this court entered a status quo order
governing the operations of EMS and Express until this matter could be
finally adjudicated.
Agranoff and Callaway claim that their removal at Miller's hand was
ineffective and unlawful because Miller obtained his shares in EMS in
violation of a 1987 shareholders' agreement to which EMS was a party (the
"1987 Agreement"), which is attached as Exhibit A to the verified
complaint.
The 1987 Agreement was signed by all EMS stockholders. Sections
4.6 and 4.7 of that Agreement provide EMS, and then all non-selling
stockholders ifEMS declines, rights of first refusal with respect to any EMS
shares or warrants to purchase shares offered for sale by EMS stock or
warrant holders. These provisions state:
The EMS Selling Shareholder shall give written notice to EMS
of the terms and conditions upon which the Offered EMS
Shares are offered to EMS (the "Initial EMS Sales Notice").
Such terms and conditions shall provide that the purchase price
shall be payable in cash. In addition, should the EMS Selling
Shareholder have received a bona fide third party offer for the

'All facts are drawn from the verified complaint or the attachments thereto.
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offered EMS Shares it shall also give written notice to EMS,
the Non-Selling Shareholders and Air Canada of such offer
and provide such persons with a true, exact and complete dopy
thereof.
Should the Offered EMS Shares not be purchased by EMS
within thirty (30) days of the initial EMS Sales Notice, the
EMS Selling Shareholder shall offer the Offered EMS Shares
to the other EMS shareholders and BT, as holder of the Stock
Purchase Warrant (collectively the "EMS Non-Selling
Shareholders") by delivery to each of them of written notice
setting forth the terms and conditions of such offer (the
"Subsequent EMS Sales Notice"), which terms and conditions
shall be identical to those set forth in the Initial EMS Sales
Notice. A duplicate original of the Subsequent EMS Sales
Notice, together with all documents attached thereto, shall be
given to Air Canada within forty-eight (48) hours ofthe giving
of the Subsequent EMS Sale Notice to the EMS Non-Selling
Shareholders. The EMS Non-Selling Shareholders shall have
the right to acquire all the Offered EMS Shares within thirty
(30) days of the giving of the Subsequent EMS Sale Notice
upon the terms and conditions stipulated therein...
Plaintiffs contend thatthe 1987 Agreement was violated when Miller
(and certain trusts he controls) purchased shares and warrants to purchase
shares of EMS in a transaction with shareholders who are parties to that
Agreement. Miller's purchases, after exercise of the warrants, gave him
control over 64% of EMS' shares.
According to plaintiffs, EMS was not offered the opportunity to
purchase these warrants and shares on the same terms as Miller. Therefore,
they say the 1987 Agreement was violated and Miller is attempting to assert
control over a corporation whose shares he owns as a direct result of a
breach of that same corporation's contractual rights.
Moreover, they claim that Miller obtained his shares with full
knowledge of the 1987 Agreement, because that Agreement provides in
§ 12.1 that:
The certificates for shares issued or to be issued by the
Corporation shall bear the following legend:
"The transfer of the Shares represented by this
certificate is subject to the provisions of and restrictions
on transfers set forth in the Articles of the Corporation

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 24

and the Shareholders Agreement dated as of August 14,
1987 (as amended by agreements dated as of July 31,
1990 and September 1, 1991) and may only be dealt
with in accordance with the provisions of the Articles
and the said Agreement (as amended). Copies of the
Articles and of the said Agreement (as amended) may
be obtained from the Secretary of the Corporation."
This dispute turns largely on the parties' disparate views regarding
whether the 1987 Agreement was in effect at the time Miller obtained his
EMS shares. Plaintiffs contend it was. Defendants say it wasn't.
A.

Plaintiffs' Contractual Argument

For their part, the plaintiffs argue that the 1987 Agreement was in full
force and effect at the time Miller obtained his shares because § 14.10 of the
Agreement, adopted by a November 22, 1991 amendment, provides:
This agreement shall automatically terminate and be of no
further force and effect upon the tenth anniversary of the
effective date hereof unless a longer period is permitted
pursuant to applicable law or extended by the parties hereto in
accordance with applicable law.
The 1991 amendment to the 1987 Agreement also replaced § 14.9 of
the Agreement. The effect of that amendment was to replace a provision
stating that the 1987 Agreement was governed by Canadian law with a
provision stating that the Agreement was governed by Delaware law.
Although the effective date set forth in the Agreement is August 14,
1987, according to plaintiffs Delaware law provides no restriction on the
length of an agreement granting a right of first refusal with respect to the sale
of corporate stock. As a result, "a longer period is permitted pursuant to
applicable law" and therefore the 1987 Agreement and §§ 4.6 and 4.7
remain in effect.
B.

Defendants' Contractual Ar men

For their part, the defendants claim that the 1987 Agreement expired
no later than August 14, 1997 and as early a November 21, 1994. In support
of this argument, they rely upon the existence of a 1984 agreement (the
"1984 Agreement") among the stockholders of EMS (then BGD Corp.),
which they contend was incorporated expressly into the 1987 Agreement.
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The 1984 Agreement was a voting agreement, which included
provisions directing the manner in which EMS common stock was to be
voted (e.g., by providing that the parties must vote for particular directors
and to maintain a certain number of directors). Section 10 of the 1984
Agreement sets forth the term of the Agreement and states that it would
remain in effect for ten years. The 1984 Agreement is governed by
Delaware law.
The defendants contend that § 10 of the 1984 Agreement sets forth
the effective term of the 1987 Agreement, becaue the 1984 Agreement was
attached to the 1987 Agreement as Schedule 4.1.1 thereof and because § 1.1
of the 1987 Agreement states:
"This Agreement", "these presents", "herein", "hereby",
"hereunder", "hereof' and similar expressions refer collectively

to this Agreement and the accompanying schedules and
include any and every deed and instrument which is
supplementary or ancillary hereto or in implementation hereof,
the whole as same may be amended or supplemented from time
to time.
The defendants' counter-syllogism flows from this provision and goes
as follows. The 1984 Agreement is a voting agreement. The 1987
Agreement incorporated the 1984 Agreement and therefore is a voting
agreement. Under Delaware law as it existed at the relevant time, no voting
agreement could exist for a duration of more than 10 years, unless extended
by the parties "within 2 years prior to the time of the expiration of such
agreement." 8 Del. C.§218(c) (as it existed before amendment effective
July 1, 1994).
As a result,the 1984 Agreement- -and therefore the 1987 Agreement
- -

could only have been extended by an amendment executed "within 2

years prior" to November 21, 1994. Since the 1991 amendment was
executed prior to that time, it was ineffective as a matter of law. Thus, the
1984 Agreement and the 1987 Agreement both expired on November 21,
1994.
Since the 1987 Agreement containing EMS' right of first refusal had
expired four years before, the stockholders who sold to Miller were under no
contractual obligation to offer their shares to EMS first. Hence, Miller's
ownership of 64% of EMS and therefore his removal of Agranoff and
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Callaway is proper.2 Under this construction, defendants claim that they are
entitled to judgment on the pleadings.
II.

Legal Analysis

[1-2] In determining this motion under Chancery Court Rule 12(c), I must
view the "facts pleaded and the inferences from such facts in a light most
favorable to the non-moving party." Desert Equities v. Morgan Stanley
LeveragedEquity Fund I, L.P., Del. Supr., 624 A.2d 1199, 1205 (1993).
"A motion for judgment on the pleadings may be granted only when no
material issue of fact exists and the movant is entitled to judgment as a
matter of law." Id.
[3]
Chancery Court Rule 10(c) provides that a "copy of any written
instrument which is an exhibit to a pleading is a part thereof for all
purposes." Plaintiffs attached the 1987 Agreement and the 1991
Amendment to the verified complaint as Exhibits A and B. In response,
defendants have offered the 1984 Agreement and the other agreements
attached as schedules to the 1987 Agreement. Given that these agreements
were schedules to the 1987 Agreement, which was incorporated into
plaintiffs' pleading, I will consider them in ruling upon this motion. See
Lewis v. Ominsky, Del. Ch., C.A. No. 7859, mem. op. at 7-10, Hartnett, V.C.
(Feb. 12, 1986) (considering defendants' exhibits which were copies of
documents referenced in plaintiffs complaint).
A.

Standing of EMS As Plaintiff

Defendants argue that EMS has no right to bring an action under 8
[4]
Del, C. § 225, which provides in pertinent part that "[u]pon application of
any stockholder or director, or any officer whose title to office is contested
...the Court of Chancery may hear and determine the validity of any
election of any director... of any corporation." To my knowledge, neither
this Court nor the Delaware Supreme Court has passed upon the question of
whether a corporation whose leadership is in doubt may bring a § 225 action.
See Insituform ofNorth America v. Chandler,Del. Ch., 534 A.2d 257, 270
n.1 1 (1987) (refusing to rule on issue, but noting that "[n]oticeably absent
from this listing of parties with standing to institute such an action is the
corporation itself").
I need not pass upon this issue, because plaintiffs have dropped any
contention that EMS is present as "a party asserting a statutory right to

'Defendants offer two other alternative arguments in support of their motion which I need
not address at this time, given my disposition of defendants' central argument.
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determine the composition of the board of directors ofEMS." (Pls.'Ans. Br.
at 9, n.1) Rather, they contend that EMS is present "as a nominal plaintiff
bearing contractual rights." Id. This concession is significant because it
means that if Agranoff and Callaway lack standing to rely upon the 1987
Agreement as a basis for continuing in office, then defendants are entitled
to prevail on their motion. With that preliminary issue clarified, I now turn
to the defendants' attack on the standing of the individual plaintiffs.
B.

Apranoff's and Callaway's Standing To Rely Upon the 1987
Ameement

Neither Agranoff nor Callaway is a party to the 1987 Agreement.
Neither is a stockholder ofEMS. For those reasons, defendants contend that
neither may assert the 1987 Agreement as a basis for claiming that they have
been wrongfully removed from their positions as directors of EMS.
In support of this argument, the defendants principally rely upon the
Insituform decision. In that case, a voting agreement existed. The two
plaintiffs, Insituform and Leopold, a removed director, brought a § 225
action alleging, among other things, that Leopold had been removed from
the Insituform board in violation ofa voting agreement which existed among
four shareholders of another corporation, Ringwood Limited. Neither
Insituform nor Leopold were signatories to the voting agreement.
[5]
Because Leopold and Insituform were strangers to the voting
agreement, Chancellor Allen analyzed whether they were third-party
beneficiaries. While finding that Leopold would have potentially benefited
from adherence to the agreement because he would have maintained his
director position, Chancellor Allen concluded that this benefit to Leopold
was purely instrumental to achieving the contracting parties' purpose of
assuring that the parties maintainedjoint control over Insituform. 534 A.2d
at 269-70. Since the benefit to Leopold was instrumental and not a material
purpose of the contract, Chancellor Allen held that he was not a third-party
beneficiary to the contract. Id. As such, Leopold had no standing to rely
upon the contract in support ofris claim to office. Id.
[6-7] The Chancellor held that Insituform also lacked standing, since he
could not conclude that the agreement conferred rights upon Insituform to
require the contracting parties to vote their shares "for the incumbent board."
Id.. In support of this conclusion, he noted that very clear evidence of an
intent to confer such rights was necessary, in view of the State's public
policy as set forth in 8 Del. C. § 160(c), which generally prevents
corporations from voting their own stock. Id. at 270 & n.12.
If EMS were not a party to the 1987 Agreement, I would agree with
the defendants that - - in accordance with the reasoning articulated in
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Insituform - - Agranoff and Callaway lacked standing to rely upon that 1987
Agreement in support ofthis action. However, EMS, unlike the corporation
in Insituform, is a party to the 1987 Agreement. Agranoff and Callaway are
not claiming to be third-party beneficaries of that Agreement; they, as the
persons who would have been a majority of the directors of EMS but for
their removal by Miller, rely upon EMS' direct interest in the Agreement.
I believe that distinction is important and requires me to proceed with
caution.
[8-9] Under Delaware law, EMS was entitled to sign a contract giving it the
right to repurchase shares of its own stock on a "first refusal" basis. 8 Del.
C. § 160(a). CompareInsituform, 534 A.2d at 270 (in determining that a
corporation was not a beneficiary of a voting agreement, noting that
corporations cannot ordinarily vote stock). The decision as to whether to
exercise such a contractual right belongs to its board of directors. 8 Del. C.
§ 141(a). Absent Miller's removal of them, Agranoff and Callaway would
have participated in any decisions regarding EMS' exercise of these rights
as directors.
Furthermore, absent Miller's removal of them, defendants concede
that Agranoff and Callaway, as a majority of the directors of EMS, could
have authorized EMS to file a lawsuit seeking enforcement of the 1987
Agreement. They were not able to do so because Miller purchased his
shares from signatories to the 1987 Agreement who did not offer them for
purchase to EMS first and who did not give EMS notice that they intended
to sell the shares without offering them to EMS first. Whether or not this
constituted a breach of EMS' contractual rights might never be adjudicated
if Agranoff and Callaway are denied standing here, because it is, I daresay,
unlikely that Miller will cause EMS to file such a claim seeking to undo a
transaction which gave him control.
Such a holding would vitiate EMS' contractual claim on the theory
that: the alleged breach of EMS' contractual rights gave a party to the breach
control of the EMS board; that the change of control resulted in the removal
of the incumbent board, thereby extinguishing the incumbent board's right
to assert EMS' contractual rights; and that the only persons with the right to
assert EMS' rights now are the members who took over as a result of the
alleged breach. Put simply, Miller's theory is: I took control, therefore I
alone have standing to assert EMS' claim that the transaction in which I took
control breached the corporation's contractual rights and is void against it.
I find this theory somewhat troubling as a matter of public policy.
Directors suing to retain office using § 225 often rely upon corporate charter
and by-law provisions designed to benefit the corporation and its
stockholders, not the directors qua directors. I see little difference between
granting directors standing to insist that the corporation's governing
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instruments be followed in the election context and granting directors the
right to claim that they were removed from office by consents executed as
a result of a breach of the corporation's contractual rights. In the case of
either type of claim, the § 225 remedy should exist to ensure that the reins
of corporate control have not been taken by wrongful means, not for the
benefit of those seeking restoration as directors, but for the benefit of the
corporation and its shareholders.
On the other hand, I am equally troubled by the notion that plaintiff
directors without stockholder status may rely upon the corporation's
contractual rights to retain their offices in the absence of evidence that their
attempt to retain office is motivated by a genuine desire to protect the
corporation and its stockholders - - not to protect their personal interests. In
this regard, defendants have bolstered their argument with assertions of fact
outside the pleadings and unsupported by record evidence. These include
the purported fact that 16 of the 17 stockholders of EMS sold to Miller.
Therefore, defendants claim that enabling the plaintiffs to assert EMS' rights
would f1rustrate the will of the parties to the 1987 Agreement who have, by
their sale to Miller, made him the majority stockholder.
These facts outside the pleadings do not persuade me that I should
deny plaintiffs' standing to rely upon the 1987 Agreement at this time. For
one thing, I cannot consider them on this motion. And even if I could,
Miller concedes that he does not own all of EMS. Other stockholders own
36% of the company, although the parties have not shed any light on their
identity.. Important to me is the fact that I have no basis to determine
whether such holder(s) are aware of this proceeding or of the sales
transaction in which Miller obtained control.
Moreover, although there is nothing in the pleadings bn this point, the
1987 Agreement could serve valid corporate interests. For example, one of
the purposes of the 1987 Agreements provision giving EMS first refusal
rights might have been to enable all parties to the Agreement to benefit from
'and share any control premium. By providing an opportunity to EMS to
purchase any shares held by the parties, the 1987 Agreement might have
provided such protection to all parties by enabling management to consider
buying back all the stock of EMS in a management buy-out in the event that
a majority of the shares held by parties to that Agreement were offered for
sale, or to offer other holders of EMS stock the opportunity to sell their stock
to EMS on the same terms as proposed by those wishing to sell. Such
corporate action could be undertaken by EMS' board of directors consistent
with its fiduciary duties in order to maximize shareholder value. See Credit
Lyonnais Bank Nederland,N. V., Del. Ch., C.A. No. 12150, 1991 WL
277613, at *2, Allen, C. (Dec. 30, 1991) (noting that management or third
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party LBOs "can enhance efficiency and promote value creation"). Other
possible purposes might be proferred by plaintiffs later in this proceeding.
On this motion for judgment on the pleadings, I am reluctant to
presume that no valid corporate purpose exists or to presume that the
plaintiffs would breach their fiduciary duties in responding to any offer to
sell if restored to their positions as EMS directors upon a finding that EMS
was entitled to buy back its shares pursuant to the 1987 Agreement. I am
also reluctant to formulate aperse rule that directors without ownership
interests cannot assert the corporation's contract rights in a § 225 action,
particularly to declare so in this case, which involves a closely-held
company. Such a per se rule might well be inequitable, especially in a
situation with a large and disaggregated minority,3 and would not rest on a
distinction between directors and stockholders made by the language of
§ 225 itself.
However, I believe it might well be proper to deny standing to the
plaintiffs to rely upon the 1987 Agreement (or to grant judgment on the
merits to the defendants) in this action if the facts show that there is no
circumstance in which the right of first refusal contained in the 1987
Agreement would be valuable to EMS and its shareholders. The pleadings
in this matter give me no basis to conclude that this is the case. If it is later
shown, however, that the minority stockholders of EMS have notice of the
transaction which made Miller the majority stockholder and have no
objection, this would have a material impact on my consideration of the case.
In the event of such a showing, it would be difficult to imagine how
Agranoffs and Callaway's assertion of EMS' rights is motivated by fiduciary,
rather than personal, concerns.
The legitimacy of concerns about the standing of the plaintiffs is
heightened by the fact that this action is brought under § 225 and not as a
plenary basis. I cannot rescind the transaction which made Miller a
shareholder - - the sellers are not even before the court.' The fact that this
court does not have jurisdiction over the underlying contractual dispute
3

In this regard, I note that the parties have not addressed the possible relevance ofthe right
of the minority stockholders to join this action as plaintiffs or to file a derivative action on behalf
ofEMS to compel its board to enforce the 1987 Agreement. Ifthere has been notice to the minority,
these rights might be thought adequate to protect the minority and to support a denial of standing
in these circumstances where there is an evident risk that directors might be motivated by purposes
not shared by the corporation or its stockholders. I invite the parties to address this issue in their prehearing submissions.
4
Defendants have not argued that a sales transaction such as that which made Miller
"majority stockholder" is insulated from review in a § 225 action. See Garrettv. Brown, Del. Ch.,
C.A. Nos. 8423 and 8427, Berger, V.C. (June 13, 1986) (in a § 225 action, examining whether
contract granting rights of first refsal was violated by those who took control). Defendants simply
assert that because Agranoff and Callaway are neither signatories to the 1987 Agreement nor EMS
stockholders, neither has standing to rely upon that Agreement.

1999]

UNREPORTED CASES

presents no small problem. In the event that I rule that the plaintiffs should
be restored to office, I would be restoring the plaintiffs to the control of a
corporation in which they have no economic stake, over the objections of a
purported majority holder who obtained his shares from sellers who had the
voting power to remove them from office. This remedy raises troubling
questions because it would not rescind the sales transaction, but would
disable Miller from exercising his rights under that transaction. Could the
sellers (who are not owners until the sale is rescinded) thereafter take action
by consent to remove the plaintiffs? Or do the plaintiffs contend that they
must remain in office until the underlying contract dispute is adjudicated?
In addition to these questions, I note that a court with plenary jurisdiction
would undoubtedly require a showing that EMS could and would finance a
purchase on the same terms as Miller paid before issuing an order rescinding
the sales transaction. Without ruling definitively on this unbriefed issue, the
plaintiffs should assume that I will be reluctant to restore them to control of
EMS without such a showing.
Because this motion must be based on the pleadings alone at this time,
however, I cannot conclude that the individual plaintiffs lack standing to rely
upon the 1987 Agreement. Upon a fuller record, I may well find that they
lack such standing. Alternatively, I may find that the lack of any proper
corporate purpose for enforcing the contract, while not a basis to deny
plaintiffs standing, entitles defendants to judgment as a matter of law. That
is, the proper way ultimately to address this situation may be to analyze
whether there exists, on an objective basis, a valid corporate or shareholder
interest that will be served by the enforcement of the contract. Ifthere is not,
then regardless of the subjective good faith of the plaintiffs, the contract
should not serve as a basis for depriving Miller of control because
enforcement of the contract would not serve any valid interest of the
corporation or its stockholders. Such a merits-based approach has the virtue
of enabling directors to assert corporate contractual rights which might
benefit the stockholders while ensuring that directors do not usurp corporate
contractual rights simply to protect their incumbency. It also avoids the
judicial creation of a distinction in § 225 actions between those corporate
rights upon which directors may rely and those upon which stockholders
may rely; a distinction that is not made by the language of § 225 itself.
[10] To facilitate ajust resolution of this issue, I hereby order the plaintiffs
to provide notice of their application to the minority stockholder(s) of EMS
and encourage the parties to ascertain the position of such holders regarding
.the sales transaction and this action. See 8 Del, C.§ 225 ("The Court may
make such order respecting further or other notice of such application as it
deems proper under the circumstances.").
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The Defendants' Contract Argument

The final argument I must deal with on this motion is defendants'
contention that the 1987 Agreement's terms are plain on their face and entitle
the defendants to judgment as a matter of law. The defendants' contention
rests primarily on their assertion that the 1987 Agreement, via Article I,
§ 1.1, defines the 1984 Agreement, attached as Schedule 4.1.1 of the 1987
Agreement, as part of the 1987 Agreement. That is because § 1.1 defines
"[t]his [1987] Agreement" as including "this [1987] Agreement and the
accompanying schedules." Since the 1984 Agreement is part of the 1987
Agreement, defendants say that the 1987 Agreement is therefore a voting
agreement and expired by operation of law in 1994. In further support of
this argument, the defendants cite to instances where the parties, in
amending either the 1984 or the 1987 Agreement, were clearly cognizant of
the other Agreement. As such, defendants contend that they should be read
as one inextricably intertwined contract.
Although I do not want to prejudge the ultimate outcome of this
dispute in ruling upon this motion, I do not believe that the 1987 Agreement
can be read as simplistically as the defendants would wish. Several features
ofthe 1987 Agreement weigh against their position that the 1987 Agreement
is simply a non-severable section of a large voting agreement among the
parties.
First, Article 4, § 4. 1. states that each of the signatories "represent[ed]
and warrant[ed]" there were "no shareholders agreement[s]" among the
parties "except the existing [1984] stockholders agreement" and the other
agreements attached as schedules to the 1987 Agreement. This section
suggests that the inclusion of the 1984 Agreement and the other agreements
as schedules to the 1987 Agreement had the limited purpose of incorporating
into the Agreement for clarity's sake those other contracts which the
signatories "represented and warranted" were the only other contracts among
them.
Second, Article 14, § 14.3 of the 1987 Agreement provides that if
"any provision or condition of this Agreement be or become[s] illegal or
non-enforceable, it or they shall be considered separate and severable from
the Agreement and the remaining provisions and conditions of this
Agreement shall remain in force and be binding upon the parties hereto as
though the said provision or provisions or conditions had never been
included." A similar provision is included in § 15 of the 1991 Amendment.
This expression of the parties' intent would tend to favor the view that even
if the parties had incorporated the 1984 Agreement into the 1987
Agreement, the expiration of the 1984 Agreement by operation of 8 Del. C.
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§ 218(c) and § 10 of the 1984 Agreement would not terminate the 1987
Agreement, which could stand on its own terms.
Finally, the 1991 Amendment cuts against defendants' reading of the
contract. The defendants contend that the parties were fully cognizant ofthe
interrelationship between the 1984 and 1987 Agreement. The defendants
base this argument in part on the fact that the parties' knowledge of the
relationship between the two Agreements can be gleaned from amendments
to those Agreements which reference each of the Agreements. If this is so,
why would the parties have amended the 1987 Agreement to provide for a
specific termination clause if they believed that the 1987 Agreement was
governed by the termination clause set forth in § 10 ofthe 1984 Agreement?
If they believed that the termination clause set forth in § 10 of the 1984
Agreement governed the 1987 Agreement, why did they not amend that
section of the 1984 Agreement when they adopted the 1991 Amendment?
One possible explanation is that these parties believed these agreements,
while related, had independent significance and were not to be considered
as one contract. The parties' choice of a different termination clause for each
Agreement and the parties' decision to incorporate a severability provision
in the 1987 Agreement would bolster the plausibility of this construction.'
In light of these features of the 1987 Agreement, I cannot conclude that the
defendants' preferred reading is compelled by the Agreements unambiguous
terms. Because the defendants'motion cannot be granted unless I find
initially that the 1987 Agreement is unambiguously a voting agreement and
I have not so found, I need not address the defendants' arguments regarding
the 1991 Amendmenfs effectiveness or meaning at this time. Therefore, I
must deny their motion for judgment on the pleadings."
HI.

Conclusion and Order

For the foregoing reasons, I hereby deny defendants' motion for
judgment on the pleadings and hereby order the plaintiffs to provide notice
'There are other factors which suggest that the two Agreements cannot be read
simplistically as one. For example, the 1987 Agreementwas originally to be governed by the laws
of Canada and the Province of Quebec, while the 1984 Agreement was governed by the laws of
Delaware. It was not until the 1991 Amendment that the 1987 Agreement became governed by
Delaware law.
qI would encourage the parties, in their pre- and post-hearing submissions and at the hearing
itselt to devote attention to the question ofwhat rules ofconstrction they believe are most helpful
in construing the provisions of the 1987 Agreement and to any aspects of the contracting parties'
negotiations and dealings which shed light on their intentions with respect to the expiration of that
Agreement For my benefit, it would also be helpful ifthe parties collaborated on and presented as
a joint exhibit a "red lined" version of the 1987 and 1984 Agreements reflecting how the two
Agreements were amended (purportedly or otherwise) over time.
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of their application in this action to the minority stockholders of EMS and
further order the defendants to cooperate with the plaintiffs in effectuating
such notice.
IT IS SO ORDERED.

E.I. DU PONT DE NEMOURS & CO.
v. CUSTOM BLENDING INTERNATIONAL, INC.
No. 16,295-NC
Court of Chancery of the State of Delaware,New Castle
November 24, 1998
Plaintiff, a corporation, filed a summary judgment motion seeking to
confirm an arbitration award. Defendants, both corporations, filed a cross
motion for summary judgment seeking to vacate the arbitration award and
to recover damages for breach of a settlement between them and plaintiff.
The court of chancery, per Vice-Chancellor Strine, concluded that all
claims of a breach of a settlement agreement are subject to resolution by
arbitration. Plaintiffs summary judgment motion was granted by the court.
Defendants' cross motion for summary judgment was denied.
1.

Judgment

C=

185(2), 185(6)

Summary judgment should be granted to a moving party if that party
establishes that no genuine issue of material fact exists regarding the dispute
and that the moving party is entitled to judgment as a matter of law. DEL.
CH. CT. R. 56(c).
2.

Arbitration

@

73.7(3)

Under the Delaware Uniform Arbitration Act, in reviewing an
arbitration award, a court may not pass on the merits of claims submitted to
an arbitrator.
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3.

Arbitration

C2= 77(4)

In considering an application to vacate an arbitration award, the court
is limited to a determination ofwhether there exists any of the five statutory
grounds for vacating an award, as set forth in section 5714. DEL. CODE
ANN. tit. 10, § 5714 (1997).
4.

Judgment

CUm 180

Summary judgment motions are an appropriate mechanism for
reviewing an arbitration award, because the complete record is before the
court and a de novo hearing is not permitted to determine whether one of the
five statutory exceptions to vacate an award is applicable.
5.

Arbitration

Ow 76(1)

The authority of this court to review an arbitration award is narrowly
circumscribed and the award will be upheld if any grounds for the award can
be inferred from the record.
6.

Arbitration

Ow 63.2

In reviewing an arbitration award, the court is not permitted to pass
an independent judgment on the evidence or applicable law that was
submitted to the arbitrator.
7.

Arbitration

rw,

76(3), 77(4)

Upon complaint or application of a party in an existing case, the court
shall vacate an award where there was no valid arbitration agreement and the
party applying to vacate the award did not participate in the arbitration
hearing without raising the objection. DEL. CODEANN. tit 10, § 5714(a)(5)
(1997).
8.

Contracts

O

95(1)

The elements of economic duress are (1) a wrongful act which (2)
overcomes the will of the person (3) who has no adequate legal remedy to
protect his interest.
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95(4)

As a general rule, a threat to enforce a legal right or to take legal
measures by the filing of a civil lawsuit, cannot constitute duress so long as
the party threatening of filing the lawsuit did so in a good faith belief that a
viable cause of action existed.
10.

Arbitration

C-

76(1), 76(3)

Manifest disregard of the law occurs if the arbitrator is aware of the
governing law and clearly decides to ignore it. Mere error of law or fact is,
however, not sufficient to vacate an award. It is recognized that inaccuracies
as to the law or facts are possible and their existence is accepted implicitly
by an agreement to submit the dispute to arbitration.
11.

Insurance

G

2915

A court interpreting an indemnification clause must examine the facts
of the underlying lawsuit to determine whether indemnity is owed, and
should not restrict itself to the pleadings.
12.

Insurance

C=

2913,2914

The determination whether a party has a duty to defend should be
made at the outset of the case; the test is whether the complaint alleges a risk
within the coverage of the policy.
13.

Insurance

C

2913

The duty to provide a defense is more extensive than the duty to
indemnify.
14.

Insurance

= 2913

Because an insurer's duty to defend is broader than its duty to
indemnify, there may be occasions in which an insurer is required to defend
even though there is no probable or immediately foreseeable ultimate
indemnification.
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Arbitration

0=

34, 64.3

To vacate an arbitration award on the grounds that the arbitrators
refused to postpone the hearing upon sufficient cause being shown therefor,
or refused to hear evidence material to the controversy, the moving party
bears the heavy burden to show that the refusal to postpone the hearing
constituted an abuse of discretion.
16.

Insurance

O

2914

When making a determination as to whether the duty to defend
applies, ifthere exists some doubt as to whether the complaint against the
insured alleges a risk insured against, that doubt should be resolved in favor
of the insured; any ambiguity in the pleadings should be resolved against the
carrier; and ifeven one count or theory of the plaintiffs complaint lies within
the coverage of the policy, the duty to defend arises.
17.

Insurance

Ufi

2913

The duty to defend has been found by Delaware courts to be
independent of and broader than the duty to indemnity.
18.

Arbitration

C--=

29.1, 76(5)

If the arbitrator's actions are in direct contradiction to the express
terms of the agreement of the parties, he has exceeded his authority.
19.

Arbitration
Labor Relations

i

75(1), 76(1)
C
454

An arbitrator's award should be vacated where it manifests an
infidelity to the plain and unambiguous terms of the contract between the
parties.
Richard L. Horowitz, Esquire, Kevin R. Shannon, Esquire of Potter,
Anderson & Corroon, Wilmington, Delaware, for plaintiff.
David E. Wilks, Esquire of Maron, Marvel & Wilks, Wilmington,
Delaware, for defendants.
STRINE, Vice-Chancellor
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II. Ilntrodmetion
This matter comes before the court on cross motions for summary
judgment by the plaintiff, E.I. DuPont de Nemours and Company
("DuPont"), a Delaware corporation, and the defendants, Custom Blending
International, Inc. and Tire-Tech, Inc. (collectively, "CBI"), Texas
corporations. In this action, DuPont seeks to confirm an arbitration award
entered March 3, 1998. CBI seeks to vacate that award and to recover
damages for breach of a settlement agreement between DuPont and it.

111.]Blckromnd
In 1995, DuPont and CBI entered into certain agreements (the
"Manufacturing and Distribution Agreements"), pursuant to which CBI was
to manufacture and distribute a tire service product containing DuPonvs
Kevlar aramid ("Kevlar TSP"). By the fall of 1996, DuPont and CBI's
relationship had already soured. In October of that year, CBI sued DuPont
in Texas alleging that DuPont had violated the Manufacturing and
Distribution Agreements. DuPont then sued CBI in the Superior Court of
Delaware seeking a declaratory judgment that it had not breached the
Manufacturing and Distribution Agreements and asserting claims for breach
of the Manufacturing and Distribution Agreements and conversion. CBI
responded with counterclaims.
This case flows out of the resolution of the Superior Court action.
After denying CBI's motion to dismiss or stay on forum non conveniens
grounds, the Superior Court encouraged DuPont and CBI to engage in
mediation. DuPont and CBI agreed to mediate the Superior Court matter
before Kenneth R. Feinberg, Esquire, of Feinberg & Associates.
The mediation was held in Delaware on May 12, 1997. DuPont and
CBI were each represented by Delaware counsel. Mr. Feinberg and his
partner, Michael K. Rozen, Esquire, acted as mediators. The mediation
resulted in handwritten "Principles of Agreement." (Hogan Ex. 7.)' The
parties agreed that the Principles would be incorporated into a formal
settlement agreement. (Hogan Exs. 8-13.) A final settlement agreement was
executed by DuPont and CBI on August 8, 1997 ("Settlement Agreement').
(Gary Pledger Ex.17, hereinafter "G. Pledger".) Thereafter, the Delaware
Superior Court action was dismissed with prejudice. (G. Pledger Ex. 18.)

'For purposes of brevity, citations to record evidence will refer to the parties' exhibits to
their motions for summary judgment, except in the case of excerpts or exhibits attached to
depositions submitted by the parties, which will be cited directly.
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This peace was fleeting. On August 29, 1997, DuPont was sued by,
among others, James A. Parsons in the United States District Court for the
Middle District of Alabama (the "Parsons litigation"). Parsons is in the
business of selling materials such as the Kevlar TSP manufactured by CBI
pursuant to the Manufacturing and Distribution Agreements. Among other
things, Parsons accused DuPont and a DuPont affiliate, Prowler Supply, Inc.
of: informing customers of Parsons that Kevlar TSP sold to them by Parsons
was in fact not Kevlar TSP and that Parsons had committed fraud by
misrepresenting the product as Kevlar TSP; confiscating Kevlar TSP sold by
Parsons to its customers from those customers; and confiscating Kevlar TSP
in Parsons' possession. According to Parsons, these alleged acts were
tortious and violated the federal antitrust laws. (G. Pledger Ex. 21.)
Although CBI was not named as a party to the Parsons litigation, there
is uncontested evidence in the arbitration record thatthe Kevlar TSP at issue
in the suit was sold to Parsons by a customer who had obtained it from CBI,
and that neither DuPont nor Prowler ever sold Kevlar TSP to Parsons. (G.
Pledger Ex. 30.) DuPont contended that CBI's sale to Parsons' supplier
breached 9 of the Settlement Agreement, and that therefore any claims
againsit DuPont by Parsons were caused by CBI's breach. That is, DuPont
contended that absent CBI's breach, Parsons would not have had Kevlar
TSP, DuPont would not have had to take any mitigative steps to protect its
commercial interests in the wake of CBrs breach, and DuPont would have
never been sued by Parsons as a result of those mitigative steps.
On October 30, 1997, DuPont demanded a defense and
indemnification from CBI in the Parsons litigation pursuant to 11 of the
Settlement Agreement, which provides:
Indemnification: CBI shall, to the fullest extent permitted by*
law, indemnify, defend, and hold harmless DuPont against all
claims, actions, liabilities, damages, losses or expenses in any
way relating to or arising out of any tire product manufactured
and/or sold by CBI that contained Kevlar. This indemnity will
not apply to the extent that the cause of the claim, action,
liability, damage, loss, or expense is the negligent conduct or
willful misconduct of DuPont or Prowler Supply, Inc. The
claims, actions, liabilities, damages, losses, or expenses
covered hereunder include, but are not limited to, settlements,
judgments, court costs, attorneys' fees, and other litigation
expenses, fines, and penalties arising out of actual or alleged
(1) injury to or death of any person, or (2) loss of or damage to
property, or (3) damage to the environment.
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(G. Pledger Ex. 17 at 11.)
CBI refused DuPont's demand and the dispute was submitted to
arbitration pursuant to 9 22 ofthe Settlement Agreement which provided for
arbitration in Delaware before Feinberg & Associates (the "Arbitrators")
"[i]n the event that either party claims breach of this Settlement Agreement
."
(G. Pledger Ex. 17 at 9 22.) Arbitration commenced by
teleconference on December 11, 1997. The parties were invited to provide
post-hearing written submissions. CBI did not employ legal counsel to assist
it in the hearing or in preparing its post-hearing submission.
On January 13, 1998, the Arbitrators issued a determination (the
"Initial Determination") concluding that CBI was "required to indemnify and
defend DuPont in the Parsons [litigation] pursuant to the terms of Paragraph
11 of the [Settlement] Agreement." (G. Pledger Ex. 31 at 4.) The Initial
Determination also required CBI to agree that it would "reimburse all of
DuPonfs costs and legal fees to date in the Parsons suit." Id. The Initial
Determination stated that ifCBI failed to comply, "DuPont may seek further
redress from the Arbitrators, including a determination that CBI shall be
bound by the 3-year non-compete provision as provided in Paragraph 15 of
the [Settlement] Agreement." Id.
In the wake of the Initial Determination, DuPont and CBI made
additional submissions to the Arbitrators. For its part, CBI asserted that it
was in "complete disagreement" with the initial Determination and would
not comply with its terms. (G. Pledger Ex. 32.) DuPont requested that the
Arbitrators should find that CBI was bound by the three-year non-compete
set forth in 9115 of the Settlement Agreement. (G. Pledger Ex. 33.)
On February 24, 1998, CBI, through newly retained counsel, for the
first time urged the Arbitrators to defer their ruling on the already-decided
indemnification issue until "adequate" discovery was conducted in the
Parsons litigation. (G. Pledger Ex. 34.) This submission also alleged that
CBI could show that the Settlement Agreement was executed by CBI as a
result of duress.
On March 3, 1998, the Arbitrators issued their final determination
(the "Award"). The Award stated:
The allegations in the Parsons Suit, in whole or in part, arise
from or are related to Kevlar TSP manufactured and/or sold by
CBI; none of the papers submitted to the Arbitrators by CBI
raise a factual dispute as to this issue. Consequently, pursuant
to the terms of Paragraph 11 of the Agreement, CBI is required
to indemnify and defend DuPont in the Parsons Suit unless the
sole cause of the claims in the Parsons Suit is the willful
misconduct of DuPont or Prowler Supply, Inc. The Arbitrators
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hereby DETERMINE that the alleged misconduct of DuPont
and/or Prowler Supply, Inc. is not the sole cause of the claims
in the Parsons Suit.
(G. Pledger Ex. 37 at 5.)
The Award also activated the three-year non-compete provision. The
Arbitrators rejected CBIs duress argument, finding that "CBI was vigorously
represented by Wilmington counsel at all times during the negotiation,
drafting, and execution" of the Settlement Agreement. (G. Pledger Ex. 37 at
6.) CBI did not comply with the Award. DuPont then filed this action
seeking confirmation of the Award.
ImI. Legal Analysis
[1]
Summary judgment should be granted to a moving party ifthat party
establishes that no genuine issue of material fact exists regarding the dispute
and that the moving party is entitled to judgment as a matter of law. Del.
Ch. Ct. R. 56(c).
[2-4] The standards for evaluating an arbitration award on a motion for
summary judgment are well established. "Under [the Delaware Uniform
Arbitration] Act in reviewing an arbitration award, a Court may not pass on
the merits of claims submitted to an Arbitrator." Malekzadeh v. Wyshock
Del. Ch., 611 A.2d 18, 20-21 (1992) (citing 10 Del. C, § 5701). "In
considering an application to vacate an arbitration award, the Court is
limited to a determination of whether there exists any of the five statutory
grounds for vacating an award, as set forth in 10 Del. Q § 5714." Id at 21.
Summary judgment motions are an "appropriate judicial mechanism for
reviewing an arbitration award, because the complete record is before the
court and no de novo hearing is permitted to determine whether one of the
five statutory exceptions [to vacate an award pursuant to 10 Del. C.§ 5714]
is applicable." Weir v. Manerchia,Del. Ch., C.A. No. 14836, Allen, C.,
mem. op. at 16 (Jan. 28, 1997) (citations omitted).
[5-6] Consistent with the Act this courtfs decisions reflect the State's public
policy in favor of the resolution of disputes by arbitration. The authority of
this court to review an arbitration award is "narrowly circumscribed" and the
award will be upheld if "any grounds for the award can be inferred from the
record." Audio Jam, Inc. v. Fazeii, Del. Ch., C.A. No. 14368, Chandler,
V.C., mem. op. at 3 (Mar. 20, 1997) (citations omitted). "In reviewing an
arbitration award, the Court is not to pass an independent judgment on the
evidence or applicable law that was submitted to the arbitrator." Id.
CBI originally contended that each ofthe five grounds for vacating an
award under § 5714 existed, but narrowed its arguments during briefing. As
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narrowed by CBI, the issues before the court are: 1) whether the Award
should be vacated pursuant to 10 Del, Q § 5714(5) because CBI executed
the Settlement Agreement under duress; 2) whether the Arbitrators
manifestly disregarded a decision of the Delaware Supreme Court in
interpreting 11 of the Settlement Agreement so as to justify vacating the
award pursuant to 10 Del. Q. § 5714(3); 3) whether the Arbitrators' refusal
to postpone their decision justifies vacating the Award pursuant to 10 Del.
C. § 5714(4); and 4) whether the Arbitrators' interpretation of T 11 was
contrary to the plain and unambiguous terms of 11 so as to justify vacating
the Award pursuant to 10 DoC § 5714(3). DuPont has also moved for
summary judgment on a breach of contract claim by CBI, which motion I
will also address.
A.
[7]
CBI seeks to have the Award vacated pursuant to 10 Del.-C.
§ 5714(a)(5), which states that "[u]pon complaint or application of a party
in an existing case, the Court shall vacate an award where: there was no
valid arbitration agreement.., and the party applying to vacate the award
did not participate in the arbitration hearing without raising the objection."
CBI alleges that the arbitration agreement is invalid because it was forced to
execute the Settlement Agreement under economic duress. This claim fails
as a matter of law on this record for at least two reasons.
First, CBI participated in the arbitration hearing without objection.
CBI did not argue that the arbitration agreement was invalid until after it lost
that hearing. On this ground alone, CBI does not satisfy § 5714(a)(5) and
DuPonfs summary judgment motion should be granted.
[8]
Second, an analysis of the law of economic duress also supports
summary judgment for DuPont on this claim. The elements of economic
duress are "(1) a 'wrongful act, which (2) overcomes the will of the person
(3) who has no adequate legal remedy to protect his interest." Way Road
Development Co. v. Snavely, Del. Super., C.A. No. 89C-DE-48, Toliver, J.,
mem. op. at 8 (Jan. 31, 1992) (citations omitted).
[9]
Here, CBI alleges that DuPont threatened to bankrupt them by
pursuing in an aggressive manner already-filed litigation in the Delaware
Superior Court. A theory of duress premised on the threat of litigation is at
best a difficult one to sustain. Way Road,mem. op. at 9 ("As a general rule,
a threat to enforce a legal right or to take legal measures by the filing of a
civil lawsuit, cannot constitute duress so long as the party threatening of
filing the lawsuit did so in a good faith belief that a viable cause of action
existed."). CBI's theory is impossible to sustain. CBI's claim is that it
entered into the Settlement Agreement under the auspices of court-suggested
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mediation to avoid the fate of suffering through protracted and expensive
litigation alreadypending in the Delaware Superior Court. CBI admits it
never complained to either the mediator or to the Superior Court about
DuPont's allegedly coercive behavior. CBIrs duress claim therefore fails as
a matter of law. It could have avoided oppression by seeking relief from the
Superior Court; that is, by availing itself of an adequate remedy at law.2
B.
[10] CBI argues that the Award must be vacated because the Arbitrators
manifestly disregarded the Delaware Supreme Court's decision in Pike Creek
ChiropracticCenter,P.A. v. Robinson, Del. Supr., 637 A.2d 418 (1994).
CBI acknowledges that for this argument to succeed, the record must show
that the Arbitrators were "cognizant of [Pike Creek as] the controlling law
but clearly chose to ignore it in reaching their decision." Weir, mem. op. at
9; FalconSteel Co., Inc. v. HCB Contractors,Inc. et al., Del. Ch., C.A. No.
11557, Hartnett, V.C., mem. op. at 5-6 (Apr. 4, 1991) (citations omitted)
("Manifest disregard of the law occurs if the Arbitrator is aware of the
governing law and clearly decides to ignore it. Mere errorof law or fact is,
however, not sufficient grounds to vacate an award. It is recognized that
inaccuracies as to the law or facts are possible and their existence is accepted
implicitly by an agreement to submit the dispute to arbitration.").
Pike Creek involved an indemnification dispute between a
chiropractic clinic and one of its chiropractors. The chiropractor, Robinson,
and the clinic ("PCCC") were sued by a patient, Evans, who allegedly was
injured as a result of Robinson's treatment of her. Robinson was an
employee of PCCC and had agreed to indemnify PCCC against liabilities
and expenses resulting from Robinson's acts and omissions. Id.at 419-420.
Robinson's insurer refused indemnification. After it was stipulated by Evans
that her only claim against PCCC was that it was vicariously liable for
Robinson's negligence, Robinson's insurer agreed to defend PCCC, but not

'As DuPont points out, there are several other reasons why CBrs duress claim lacks force
including, but not limited to, CBrs acceptance of and reliance upon the Settlement Agreementuntil
it received an adverse arbitration ruling, and the fact that CBI is a sophisticated commercial party
thatwas, as the Arbitrators found, "vigorously represented" by counsel during the negotiation ofthe
Settlement Agreement. (See G. Pledger Ex. 37 at 6); see also (Settlement Agreement 20, G.
Pledger Ex. 17) ("... each party hereby acknowledges that such party is a sophisticated company
and each party and their counsel have reviewed, filly understand, and voluntarily consent to this
Agreement without relying on any representations, oral or written, of the other party or its counsel
not coptained therein.'); HannaSystems, Inc. v. Capano Group,L.P., Del. Ch., C.A. No. 7408,
Walsh, V.C., ltr. op. atp. 10 (Apr. 16,1985) (citations omitted) ("The availability.., of legal advice
may refute [a party's] claim that [its] free will was overborne in a given situation.").
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to indemnify it for legal expenses it had already incurred in defending the
action.
[11] The Supreme Court reversed the Superior Courtes determination that
Robinson's "duty to defend did not arise until the stipulation narrowed the
claims asserted against PCCC to one of vicarious liability for Robinson's
alleged negligence." Id. at 420. In so doing, it rejected the view that an
indemnitee has no indemnity rights unless she is forced to defend a lawsuit
involving solely the alleged acts of the indemnitor. Instead, the Supreme
Court adopted the view that a court interpreting an indemnification clause
must examine the facts of the underlying lawsuit to determine whether
indemnity is owed, and should not restrict itself to the pleadings. Id. at 421.
In arguing for vacation of the Award, CBI contends that Pike Creek
compelled the Arbitrators, as a matter of law, to defer their ruling until the
record in the Parsons litigation was fully developed. Whether or not CBI's
contention with respect to Pike Creek is one I would have found to be better
reasoned had I been the arbitrator is not the issue here. What CBI must
show is not that its view of Pike Creek is more persuasive to me than that
advanced by DuPont, but that the Arbitrators were made aware of a clear
mandate set forth in Pike Creek and "chose to ignore it". The record does
not support this contention.
On the contrary, the record indicates that it was DuPont, not CBI, that
first brought Pike Creek to the Arbitrators' attention. DuPont embraced Pike
Creekas supporting its contention that CBI owed it indemnification so long
as any of the claims advanced in the Parsons litigation were the
responsibility of CBI under T 11 of the Settlement Agreement. (G. Pledger
Ex. 30 at 4-5.)
It was also DuPont, not CBI, which first advanced the proposition that
the Arbitrators should consider more than the complaint in the Parsons
litigation in evaluating DuPont's claim. (G. Pledger Ex. 30 at 4.) In its
December 22, 1997 submission to the Arbitrators, DuPont addressed CBI's
argument that the "Parsons' lawsuit has nothing to do with product
manufactured by Custom Blending" by presenting evidence that the Kevlar
TSP at issue in the Parsons litigation was at the very least sold, if not
manufactured, by CBI after CBI's contractual right to possess, manufacture,
or sell such product had been terminated by DuPont. As a result, DuPont
argued that the "cause" of the Parsons litigation for purposes of 11 of the
Settlement Agreement was CBI's own breach of contract. It was not until
after the Initial Determination that CBI first suggested to the Arbitrators that
Pike Creek compelled delay. (G. Pledger Ex. 34.)
After examining the arbitration record, I cannot find that the
Arbitrators manifestly disregarded the law by not adopting CBI's view of
Pike Creek The situation faced by the Arbitrators in this matter was
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distinctly different from the situation in Pike Creek First of all, the
Settlement Agreement required the arbitration on DuPonfs claim for a
defense and indemnity to be held within thirty days of the alleged breach.
(G. Pledger Ex.17 at 22.) Pike Creekdid not involve an indemnification
provision with a dispute resolution clause providing for this type of
expedition.
The specific "defense" provision of the Settlement Agreement
[12-14]
and its relevance here also distinguishes this situation from Pike Creek The
provisions of 11 required CBI to "defend' DuPont in lawsuits involving
covered claims, an obligation which the Arbitrators could have quite
logically determined was to be performed during the pendency of the lawsuit
which required a defense, not after its conclusion. There is authority for the
proposition that the determination whether a party has duty to defend should
be made "at the outset of the case;" 42 C.J.S. Ins. § 1145(a) (1993); see also
ContinentalCasualtyCo. v. 4.L duPont SchoolDistrict,Del. Supr., 317 A.
2d 101, 103 (1974) ("The test is whether the complaint alleges a risk within
the coverage of the policy."); and that the duty to provide a defense is more
extensive than the duty to indemnify. SteadfastInsurance Co. v. Eon Labs
ManufacturingInc., Del. Super., C.A. No. 98C-01-058, Del Pesco, J., mem.
op. at 1 (Sept. 18, 1998) (citations omitted); FirstDelawareInsurance Co.
v. Tilcon Delaware,Inc., Del. Super., C.A. No. 97C-06-004, Herlihy, J.,
mem. op. at 17 n. 23 (Mar. 31, 1998) (citations omitted) ("Because an
insurer's duty to defend is broader than its duty to indemnify, there may be
occasions in which an insurer is required to defend even though there is no
probable or immediately foreseeable ultimate indemnification."). In Pike
Creek the Supreme Court did not address this authority, probably because
the context was materially different than the dispute between DuPont and
CBI. Finally, the record also indicates that unlike the trial court in Pike
Creek the Arbitrators accepted and cited evidence regarding the Parsons
litigation provided to them by the parties and did not limit themselves to the
complaint filed in that litigation. (G. Pledger Ex. 31 at 3-9; G. Pledger Ex.

37 at 6.)
There was at the very least a legitimate question regarding how the
Arbitrators should apply Pike Creek's admonition regarding the tribunal's
responsibility to examine the record in the underlying litigation in a situation
in which the Arbitrators were operating pursuant to an arbitration provision
which provided for an expedited resolution of disputes and in which the
Arbitrators were required to interpret an indemnification clause requiring
CBI to defend DuPont in certain circumstances. The Arbitrators' decision
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to consider evidence about the Parsons litigation but not to delay their
decision is one plausible answer to that question.'
At best, CBI has shown that the parties to the litigation parted
company on the relevance of Pike Creekto the issues before the Arbitrators
and that the Arbitrators were faced with contending interpretations of the
same Supreme Court case. CBI's disagreement with the Arbitrators' refusal
to adopt its view of Pike Creek is not enough to show manifest disregard of
the law.
C.
[15] In a variation on its preceding argument, CBI also argues that the
Award should be vacated pursuant to 10 D
. § 5714(a)(4) because the
Arbitrators "refused to postpone the hearing upon sufficient cause being
shown therefor, or refused to hear evidence material to the controversy ......
To prevail on this ground, CBI bears the heavy burden to show that the
refusal to postpone the hearing constituted an abuse of discretion. Fairchild
& Co., Inc. v. Richmond, FredericksburgandPotomac RailroadCo., 516
F. Supp. 1305, 1313 (D.D.C. 1981).
Pike Creekagain forms the basis for CBI's argument. It claims that
it "brought [Pike Creek] to the Arbitrators' attention and made a timely
request for a postponement of the arbitration proceedings until such time as
discovery or trial could be completed in the Parsons case." (CBI Br. at 1516.) It further claims that the Arbitrators "issued a determination based only
upon the claims set forth in the Parsons complaint." (CBI Br. at 16.)
For the reasons described previously, I do not believe that Pike Creek
set forth a clear mandate for postponement in the situation faced by the
Arbitrators in this case. Furthermore, there are other reasons why CBI has
not met its burden to demonstrate an abuse of discretion.
In this matter, the Settlement Agreement required arbitration "within
thirty (30) days from the date one party notifies the other, in writing, of a

' he fact that in Pike Creekthe Supreme Court required indemnification ofthe indemnitee
for defense expenses relating to claims that the indemnitee was independently negligent also gives
me pause. This conclusion was based on an examination of the particular relationship between the
indemnitor and indemnitee in that case. Pike Creek did not foreclose an examination by the
Arbitrators of the commercial relationship between DuPont and CBI and whether CBPs obligation
to defend DuPont was invoked because "but for" CBIs breach of7 9 ofthe Settlement Agreement
DuPont would "not have been named as a defendant and incurred any litigation expense." Pike
Creek; 637 A.2d at 422. While the relationship between DuPont and CBI is much different than
that which existed between PCCC and Robinson in Pike Creek,the question is whether Pike Creek
clearly foreclosed any examination of implications of the unique contractual relationship between
DuPont and CBI and the breach off 9 of the contract in detennining whether defense costs were
owed to DuPont by CBI on claims which arguably would not have arisen absent Crs own breach.

1999]

UNREPORTED CASES

breach." (G.Pledger Ex.17 at 22.) Pursuant to that clause, the Arbitrators
held a hearing within the required thirty days. Inaddressing any request for
postponement, the Arbitrators were entitled to consider the bargained-for
dispute resolution clause of the Settlement Agreement and to exercise their
discretion in a manner which gave considerable weight to this provision.
The Arbitrators were also entitled to consider the timeliness of any
request for postponement. The record is clear that CBI did not make a
timely request for postponement because it believed a more complete record
was necessary. CBI participated in the December 11, 1997 hearing and did
not request that the hearing or a ruling be postponed. In fact, in its posthearing submission CBI acknowledged its understanding that the hearing
held on December 11, 1997 was "binding" and that the Arbitrators had the
"final ruling". (G. Pledger Ex.29.) Not until February 24, 1998, over two
months after the hearing, and six weeks after the Initial Determination
resolved the issues in a manner CBI disliked, did CBi contend that the
Arbitrators should defer their decision based on Pike Creek.4 (G. Pledger
Ex. 34.)
In view of CBrs failure to make timely application for postponement,
the requirement for expedition set forth in 22 ofthe Settlement Agreement,
and the analysis set forth in the preceding section of this opinion, the
Arbitrators did not abuse their discretion in refusing CBI's post-hearing
request for postponement of their decision. Nor does the record reflect that
the Arbitrators "refused to hear evidence material to the controversy", 10
Del, C.§ 5714(aX4). To the contrary, the Arbitrators invited the parties to
submit post-hearing materials. (G. Pledger Exs. 29; G. Pledger Ex. 30.)
These materials included submissions from both parties regarding the
Parsons litigation, materials which went beyond the complaint in that action.
The Initial and Final Determinations reflect that the Arbitrators considered
such evidence. (G. Pledger Ex. 31 at 3-9; G. Pledger Ex. 37 at 6.)
D.
CBI contends that grounds for vacating the award exist pursuant to 10
Del, Q.§ 5714(a)(3) because the Arbitrators failed to follow the plain and
'CBIs presentation to the Arbitrators at the hearing was made by its company president,
not through counsel. Its post-hearing submission included no citations to statutory or case law. In
this regard, it is worth noting that this court received over 150 pages of briefing on these motions,
yet the parties, particularly CBI, presented very little in the way oflegal argumentto the Arbitrators.
When parties select arbitration as the method for resolving their disputes, they should assume that
the arbitration is the forum in which the outcome will be determined and present their complete
casesthere. Courts should notsecond-guess decisions made by arbitrators on the basis ofarguments
not fairly presented to them. Such a practice would undermine the public policy expressed by the
Uniform Arbitration Act
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unambiguous terms of the second sentence of 11 of the Settlement
Agreement.
[16-17]
To the extent that the Arbitrators concluded solely that CBI had
a duty to defend and fund the defense of the Parsons litigation so long as at
least some of the claims pending against DuPont were not due to DuPon's
negligence or willful misconduct I believe such an interpretation of the
Settlement Agreement cannot be said to constitute manifest disregard for the
law.5 See Continental Casualty Co., 317 A. 2d at 105 (accepting the
following principles in the determination of whether the duty to defend
applies: "where there exists some doubt as to whether the complaint against
the insured alleges a risk insured against, that doubt should be resolved in
favor of the insured; any ambiguity in the pleadings should be resolved
against the carrier; and if even one count or theory of plaintiffs complaint
lies within the coverage ofthe policy, the duty to defend arises."). It is at the
very least a plausible reading of the Settlement Agreement that CBI's duty
to defend DuPont during the pendency of litigation was more extensive than
its ultimate duty to indemnify DuPont as to any judgment or settlement. The
duty to defend has been found by Delaware courts to be independent of and
broader than the duty to indemnify. SteadfastInsurance Co., mem. op. at
1.
At oral argument on these motions, CBI contended that these defense
cases only had applicability in the insurance context. I find this distinction
a possibly meritorious one, but not so clear as to compel the Arbitrators to
have adopted it, particularly when CBI failed to present the argument to
them during the arbitration process. In this case, the Arbitrators also could
have found that DuPont had bargained for a broad right to a defense, that the
second sentence of $ 11 simply created a limited exemption to that broad
indemnity, and that CBI had failed to demonstrate its applicability. I also
think that the Arbitrators could have found that CBI would have to bear at
least some portion of any liability of DuPont in the Parsons litigation
because it sold Kevlar TSP in breach of its contractual obligation to return
all such product to DuPont. Absent CBI's breach of 7 9 of its August 8,
1997 agreement with DuPont, the Arbitrators could have found that the
Parsons litigation would not have arisen at all. Cf.Pike Creel 637 A. 2d
at 422 ("But for [Robinson's] alleged negligence, PCCC would not have
been named as a defendant and incurred any litigation expense.").
Moreover, if the Award is read as simply affirning DuPonfs right to
a defense and to payment of its costs and expenses up until the time that the

-In the briefing of these motions, CBI has not disputed DuPont's contention that the
Arbitrators had a basis to find that DuPont was owed indemnification with respect to at least
Parsons' Robinson-Patman Act claim against DuPont.
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Parsons litigation was resolved and a final apportionment could be made of
any liability for a judgment or settlement in the matter, then the second
sentence of 11 stands as no bar to the confirmation of the Award since that
second sentence can still be given important meaning as a protection of CBI
against the payment ofmore than its fair share of anyjudgment or settlement
in an action covered by 11.
It would be more difficult to confirm the Award if I did not believe
that the Arbitrators contemplated that the parties would return to arbitration
for a final determination of the extent of CBI's indemnification for any
settlement or judgment entered in the Parsons litigation. Otherwise, the
Arbitrators would have failed to give any meaning to the second sentence of
11. The final version of the second sentence was inserted in place of a
draft provision which required full indemnification of DuPont unless "the
sole cause of the claim, action, liability, damage, loss or expense is the
willful misconduct of DuPont or Prowler, Inc." (Hogan Ex. 13 at 11; G.
Pledger Ex. 17 at 11.)
The Award tracks the draft version of the second sentence of 11, not
the final version, by stating that CBI must "indemnify and defend DuPont
in the Parsons suit unless the sole cause of the claims in the Parsons suit is
the willful misconduct of DuPont or Prowler Supply, Inc." On its face, I
have some difficulty squaring this finding with the language of the final
11, which limits DuPont's
version of the second sentence of
indemnification rights "to the extent that the cause" of the loss or expense is
the negligent conduct or willful misconduct of DuPont or Prowler. That is,
if the Award is read as determining that CBI must indemnify DuPont or
Prowler fully for any settlement or judgment in the Parsons suit, if so much
as one percent of such settlement or judgment did not result from the
misconduct of Dupont or Prowler, then the plain language of 11 of the
Settlement Agreement is read out of the contract and inserted in its place is
a draft provision which the parties abandoned.
[18-19]
Even applying the deferential standard of review required in
these circumstances, such an interpretation might be so clearly at odds with
the literal terms of the parties' agreed upon bargain that I could not confirm
the award. See Malekzadeh, Del. Ch., 611 A.2d at 21 (if the arbitrator's
actions "are in direct contradiction to the express terms of the agreement of
the parties, he has exceeded his authority"); Hoteles Condado Beach v.
Union de TronquistasLocal901, 763 F.2d 34, 41 (4' Cir. 1985) (arbitrator's
award should be vacated where it "manifests an infidelity to the plain and
unambiguous terms of the contract between the parties").
DuPont, however, concedes that the parties will have to return to
arbitration to determine the amount of any final indemnification award and
that the apportionment of liability for the settlement entered in the Parsons
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litigation will be decided by the Arbitrators. Given that this is so, I will
confirm the Award before the court on the understanding that the Award
entitled DuPont to a defense in the Parsons litigation so long as claims were
pending against it which were not solely attributable to DuPont's willful
misconduct or negligence. This leaves to the Arbitrators on further hearing
the question of what indemnification is owed DuPont, if any, by CBI for the
settlement ultimately entered into in the Parsons litigation.
E.
DuPont seeks summary judgment on CBI's claim that DuPont
breached $ 6 of the Settlement Agreement. Paragraph 6 states, "Neither
party shall make unsubstantiated claims, orally or in writing, regarding any
product manufactured or distributed by the other party." (G. Pledger Ex. 17
at $ 6.) According to 22 of the Settlement Agreement, all claims of a
breach of the Settlement Agreement are subject to resolution by arbitration.
(G. Pledger Ex. 17 at 22.) According to the contract between the parties,
the proper venue for this claim is arbitration not litigation in this court.
Therefore, DuPont is entitled to summary judgment.
IV. CONCLUMIN
For the reasons stated, DuPons motion for summary judgment is
granted and CBI's motion for summary judgment is denied. DuPontfs
application for attorneys' fees pursuant to I 11 of the Settlement Agreement
shall be left to the Arbitrators to address in the first instance. The parties
shall confer and submit a proposed order in conformity with this opinion.

FLYNN v. BACHOW
Court of Chanceryof the State of Delaware,New Castle
No. 15,885
September 18, 1998
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Plaintiff brought this derivative action under section 17-1001, on
behalf of Bachow Investment Partners, HI, L.P. (BIP) and BIP's general
partner, Bala Equity Partners, L.P. (Bala), requesting injunctive relief and
damages against defendants, general partners of Bala. Plaintiff alleges
defendants wrongfully misappropriated a partnership opportunity in order to
acquire FCC licenses to operate certain communication devices. Defendnats
moved to dismiss, and one of BIP's limited partners, MBTA Retirement
Fund (MBTA), moved to intervene.
With regard to defendants motion to dismiss plaintiffs claims, the
chancellor invoked his authority under Rule 12(b)(6) and converted the
motion to a motion for summaryjudgment The court of chancery, per ViceChancellor Steele, held that the plaintiff lacked standing as a matter of law
and granted defendants' motion to dismiss.
MBTA's motion to intervene in this matter to assert the BIP's limited
partners' opportunity to approve or disapprove ofBachow's investment in the
FCC licenses was granted in part and dismissed in part. MBTA had
standing to pursue its advisory committee claim because its basis, the
$500,000 investment trigger, may have occurred after MBTA acquired its
interest in BIP. However, since the alleged misappropriation occurred
before MBTA became a BIP partner, MBTA lacked standing to bring its
FCC-license misappropriation claim.
1.

O
Corporations
Federal Civil Procedure
3z= 1
Parties
U
Pretrial Procedure
01 33
Motions

202, 207,210
0fi 1701, 1709
531

A motion to dismiss will be granted when the party had no standing
to bring a derivative suit on behalf of another party.
2.

Corporations
Federal Civil Procedure
cfi
Parties
Pretrial Procedure
C
Motions

Oh
1
*=
33

202, 207, 210
Z
1701, 1709
531

A court may convert a motion to dismiss into a motion for summary
judgment in order to consider whether there is any genuine issue of material
fact; a party without standing cannot bring a derivative suit and a motion for
summary judgment will be granted. DEL. CH. CT. R. 12(b).
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Corporations
10a 202, 207
Federal Civil Procedure
311
Judgment
0= 672
Parties
Oz- 37, 38, 40(1), 103.1

Delaware law precludes a party's intervention because it prohibits the
filing of a derivative suit by a partner who acquired its interest after the
disputed transaction. DEL. CH. CT. R. 24.
4.

Corporations
Ca
202, 207,210
Federal Civil Procedure
G2 311
Parties
*
37,38,40(1), 103.1

The only way parties to a limited partnership can confer standing by
contract to bring a derivative suit upon a partner who obtains its interest after
the disputed transaction is when the interest is transferred pursuant to the
terms of the partnership agreement from a person who was a partner at the

time of the transaction.
5.

DEL. CODE ANN.

tit. 6, § 17-1002 (1998).

Corporations
O
202, 207
Federal Civil Procedure
0
311
Judgment
C; 672
Parties
G
37, 38, 40(1), 103.1

A motion to intervene will be granted if a party is able to sufficiently
plead each of the elements of its claim and assert sufficient facts in support
of its legal theory; the facts in dispute are resolvable only upon a complete
evidentiary record after the parties exchange discovery materials.
6.

Corporations
=
Federal Civil Procedure
1
Parties
Pretrial Procedure
'
Motions
02- 33

202,207,210
1701, 1709
531

In order to bring a derivative suit on behalf of a Delaware limited
partnership, a plaintiff must fulfill the two statutory requirements: plaintiff
must be a partner at the time of bringing the action and (1) at the time of the
transaction of which he complains, or (2) his status as a partner had devolved
upon him by operation of law or pursuant to terms of the partnership
agreement. DEL. CODE ANN. tit. 6, § 17-1002 (1998).
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Corporations
Federal Civil Procedure
Judgment
Cm-

0=0 202
Cm- 1701, 1709
178, 181, 948(2)

Under Rule 12(bX6), the court has the discretion to convert a party's
motion to dismiss into a Rule 56 motion for summary judgment when it is
appropriate to consider documents or other evidence extrinsic to the
pleadings. DEL. CH. CT. R. 12(b)(6).
8.

Corporations
Z
202
Federal Civil Procedure
06- 1701, 1709
Judgment
0
178, 181,948(2)

Where a plaintiff lacks standing as a matter of law, summary
judgment will be granted. DEL. CH. CT. R. 12(b).
9.

Corporations
0
202, 207
Federal Civil Procedure
'n2 311
Judgment
C
672
Parties
I=U37, 38, 40(1), 103.1

Where an original plaintiffpleads a cognizable claim of wrongdoing,
but is prevented from pursuing the claim because of a technical standing
issue, a motion to intervene by a party who stands in a position to press the
claim should be viewed favorably by a court of equity.
10.

Corporations
= 202, 207
Federal Civil Procedure
C
311
Judgment
C
672
Parties
U
37, 38, 40(1), 103.1

One ofthe analytical elements to be considered in evaluating a motion
to intervene is the ability of the current plaintiff to represent adequately the
proposed intervenor's interest in the litigation; if the original plaintiff has
been disqualified from pursuing the claim, the necessity for an intervenor
increases.
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Corporations
&- 202, 207
Federal Civil Procedure
'0a
311
Judgment
'
672
Parties
'
37, 38, 40(1), 103.1

Despite a generally liberal policy of allowing intervention, an
intervenor who lacks standing to bring a claim or makes a claim that is
flawed as a matter of law cannot rely on mere incantations of equitable
principles to tave off denial of the motion to intervene.
12.

Corporations
Federal Civil Procedure

0

Judgment

0=

672

Parties

G

37, 38, 40(1), 103.1

202, 207
0
311

Delaware law requires that a derivative plaintiff be a partner at the
time of the transaction or obtain a partnership interest held by a partner at
the time ofthe transaction (whether obtained by operation of law or pursuant
to the terms of the limited partnership agreement).
13.

Corporations
Federal Civil Procedure

Q I 202, 207
@
311

Judgment

672

G'

Pretrial Procedure

G

531

Delaware law expressly limits standing to bring a derivative suit to a
limited partner who acquired its interest after the disputed transaction to a
partner who acquired the status of partner pursuant to the terms of the
partnership agreement from a person who was a partner at the time of the
transaction; that is the only way that a plaintiff can meet statutorily mandated
prerequisites for standing to bring a derivative suit against a limited partner
where status is predicated upon the terms of the limited partnership
agreement. DEL. CODE ANN. tit. 6, § 17-1002 (1998).
14.

Corporations
Federal Civil Procedure
Judgment
Q
Pretrial Procedure

*672
0

202, 207
@ 311
531

A party must comply with the requirements of Delaware law in order
to establish standing; there is no language in section 17-1002 that grants
parties to a limited partnership the right to create conditions establishing
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standing to bring a derivative action by contract. DEL. CODE ANN. tit. 6,

§ 17-1002(b) (1998).
15.

Corporations
Federal Civil Procedure
C2
Judgment
I=
Motions
Pretrial Procedure

Ca-

202,207,210
c
311
178, 181, 672, 948(2)
33
ON* 531

In a motion to dismiss, all facts alleged by the non-movant are
assumed to be true and all inferences are made in the non-movant's favor.
16.

r
Corporations
Federal Civil Procedure
O- 672
Judgment
Ow 33
Motions
Ou
Pretrial Procedure

202, 207
Ova 311
531

Having sufficiently pled each ofthe elements of its claim and asserted
sufficient facts in support of its legal theory, a party may pursue its motion
to intervene.
17.

Corporations
Om 202,207,210
ON 311, 1701, 1709
Federal Civil Procedure
can
178, 181,672, 948(2)
Judgment
0%0 33
Motions
OO 531
Pretrial Procedure

Where a party lacks standing, a motion to dismiss will be granted in
the form of summary judgment per the discretion of the court; a motion to
intervene will be granted where a party has sufficiently pled the elements of
the claim and has standing to pursue it.
Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross & Goddess,
Wilmington, Delaware, for MBTA Retirement Fund.
Edward Maxwell, Esquire, and Martin S. Lessner, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, Delaware; and Judah I. Labovitz,
Esquire, of Mann, Ungar, Spector & Labovitz, Philadelphia, Pennsylvania,
of counsel, for defendants.
STEELE, Vice-Chancellor
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1. lIntiroduction
Plaintiff Brian C. Flynn, Jr. brings this derivative action, under 6 DeL
C. § 17-1001, on behalfofBachow Investment Partners Hm, L.P. ("BIP") and
BIP's general partner, Bala Equity Partners, L.P. ("Bala"). Flynn requests
injunctive relief and damages against Paul S. Bachow ("Bachow"), and Bala
Equity, Inc. ("Bala Inc."), general partner of Bala.1 He claims that Bachow
wrongfully misappropriated a partnership opportunity in order to acquire
FCC licenses to operate 38 GHz bandwith communications devices. Before
me are two motions: defendants' motion to dismiss and a motion to
intervene by one of BIP's limited partners, MBTA Retirement Fund
("MBTA").

A. Defendants' Motion to Dismiss
[1]
As to the motion to dismiss, I conclude that Flynn, whose limited
partnership interest in Bala was extinguished by a buyback and who never
had an interest in BIP has no standing to bring a derivative suit on behalf of
either L.P.
[2]
I converted Bachow's motion to dismiss Flynn's claims into a motion
for summary judgment, reviewed an affidavit signed by Flynn and
considered whether there was any genuine issue as to any material fact. In
his affidavit,Flynn agreed that Bala enforced a buyback provision in Flynn's
limited partnership agreement which extinguished Flynn's limited
partnership interest in Bala before this suit was filed. The buyback
extinguished Flynn's standing to bring a derivative claim on behalf of Bala
under 6 DeL C § 17-1002. Furthermore, because Flynn was never a partner
in BIP, but was bringing what appears to be a double derivative suit on
behalf of BIP through its general partner, Bala, the forced sale of Flyn's
Bala limited partnership interest preempted his purported standing to sue on
behalf of BIP, as well.
B. M TA's Motion to Intervene:
[3-4] As for MBTA's motion to intervene under Court of Chancery Rule 24,
I deny it in part and grant it in part. MBTA filed its motion to intervene at
a time it held a relevant partnership interest, but it did not hold the interest
at the time of an alleged misappropriation of a partnership opportunity.

'The defendants are represented by the same law firm and their respective positions are
consistent. Therefore, for convenience, I refer to them as "Bachow," when describing their
collective legal and factual positions.
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Therefore, I deny MBTA's motion to intervene in order to assert its claim
that the FCC license application constituted a misappropriated limited
partnership opportunity belonging to BIP because MBTA acquired its
limited partnership interest in BIP after the alleged misappropriation took
place. I hold that 6 DeL C § 17-1002 provides only one way for parties to
a limited partnership to confer standing by contract to bring a derivative suit
upon a partner who obtains its interest after the disputed transaction. That
one circumstance occurs when the interest is transferred "pursuant to terms
of the partnership agreement from a person who was a partner at the time of
the transaction."'2 MBTA fails to allege (and I fairly assume because it
cannot) that it acquired a partnership interest from a person who was a
partner at the time of the transaction. Section 17-1002 precludes MBTA's
intervention in order to assert this claim because it prohibits the filing of a
derivative suit by a partner who acquired its interest after the disputed
transaction.
[5] I grant MBTA's motion to intervene on a second related claim.
MBTA points to language in the BIP Limited Partnership Agreement
requiring Bachow to seek approval from BIP's investment advisory
committee, composed of BIP limited partners, before he makes a personal
investment ofmore than $500,000 in an operating company. MBTA alleges
that Bachow failed to seek approval for his investment in the company
acquiring the FCC licenses, Bachow Communications, Inc., and that this
failure occurred after MBTA acquired its limited partnership interest in BIP.
Although Bachow disputes both BIP's interpretation of the approval
provision and the size of his investment in Bachow Communications, he
points to no legal deficiency in this claim. The factual disputes Bachow
raises are resolvable only upon a complete evidentiary record after the parties
exchange discovery materials.
II. Background
As is the case with many limited partnership investment schemes, the
financial relationships between the parties are complex. (See Diagram A)

2

6DeL C § 17-1002(b).
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Bachow and his team of financial advisors solicited investments from some
of the nation s most prominent foundations, pension funds, and large
institutional investors. Bachows management team touted its experience in
making investments in the areaofteleommunications and in obtaining FCC
licenses, a valtble assentf
nindustry.
The parties chose
a Delaware limited partnership as the vehicle for their investments. The
foundations and funds whoiesin B
oA,into BIP obtained limited
partnership interests. Bachow installed Bala, another Delaware limited
partnership, as BIP's general partner. Although Bala, as general partner,is
the entity legally responsible for managing BIP, Bala contracted the actual
day-to-day management of BIP to Bachow & Associates, Inc. ("B&A").
B&A is a corporation owned 100% by Bachow devoted to managing
portfolios for its investment fund clients such as BIP.
Some of the associates in B&A, including Flynn, were limited
partners in Bala and as Bala limited partners were entitled to a certain
percentage of the profit earned on BIP investments. Bala Equity Inc. served
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as Bala's general partner, a corporation owned solely by Bachow. Thus,
through control of BIP's general partner's general partner, Bala Equity, and
ownership of B&A, BIP's contractual fund manager, Bachow ultimately
controlled BIP's investment decisions and day-to-day management.
The B&A management team, comprised of Bachow, Flynn, and the
other B&A associates made BIP's investment decision at deal meetings.
Two investments discussed at those meetings are relevant to this dispute.
Sometime in December 1993, Flynn recommended at a deal meeting that
BIP invest in Innova, a Seattle manufacturer of microwave radios used to
transmit data at the 38 gigahertz bandwith of the microwave spectrum.
Flynn and Bachow cooperated in doing due diligence into the technical
feasibility and marketability ofInnova's radios. Flynn and Bachow reported
back favorably on Innova, and B&A invested BIP's funds in Innova,
acquiring a sizeable stake in the company.
While doing due diligence on the Innova investment, BIP's first and
largest stake, Bachow came across news that the Federal Communications
Commission ("FCC") would give away 38 GHz licenses to qualified
applicants. The management team discussed the possibility of acquiring
these licenses on behalfofBIP. Flynn maintains that B&A decided to make
the acquisitions on behalf of BIP. Several other B&A associates as well as
Bachow signed affidavits stating that FCC license acquisitions were
discussed, but that B&A felt them too risky an investment for BIP.3
Bachow, using B&A associates, continued to investigate the
possibility of obtaining the FCC licenses. Sometime around August 25,
1994, Bachow Communications Inc., a corporation 100% owned by
Bachow, applied to the FCC for 38 GHz licenses in 30 metropolitan and
other areas. FCC rules mandated that Bachow Communications reveal in its
application any party who was or might become a beneficial owner or
transferee of the facilities to be licensed. Bachow only listed Bachow
Communications, which effectively precluded transfer of the FCC licenses
from Bachow Communications to BIP.
By March 1995, the FCC approved fifteen licenses, including licenses
for some of the largest cities in the country. In order to finalize acquisition
of the FCC licenses, the FCC requires that the licensee actually conduct
radio transmissions at the licensed bandwidth in the licensed area. Upon
doing so, the licensee "perfects" ownership of the license. Bachow needed

'For the purposes of a motion to dismiss, I accept as true the facts alleged by the nonrnovan, Flynn, and make all inferences reasonably derived therefrom in Flynn's favor. Norman v.
Paco Pharm. Ser., Inc., Del. Ch., CA. No. 10417, mem. op. at 10, 15 DEL. J. CORP. L. 1091,
1101, Hartnett, V.C. (Sept. 22, 1989) (stating that to evaluate a motion to dismiss "all well plead
factual allegations must be taken as being true" and that "a court must construe the complaint and
all inferences contained therein in the light most favorable to the plaftitiff').
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radio transmitters, the equipment produced by Innova to complete the
acquisition. Bachow struck a deal with Innova to purchase radio
transmitters, and Bachow Communications used the radios to perfect its
licenses.

JHlL Motion to Dismiss
[6]
Bachow contends that Flynn lacks standing to bring this suit. He
points to the language of § 17-1002 of the Delaware Revised Uniform
Limited Partnership Act ("DRULPA") 4 as support for that contention.
DRULPA § 17-1002 sets forth the following conditions for bringing a
derivative suit on behalf of a Delaware limited partnership:
In a derivative action, the plaintiff must be a partner at
the time of bringing the action and;
(1) At the time of the transaction of which he
complains; or
(2) His status as a partner had devolved upon him by
operation of law or pursuant to terms of the partnership
agreement from a person who was a partner at the time of the
transaction. 5
The statute places two requirements on a plaintiff seeking to bring a
derivative suit on behalf of a Delaware limited partnership. The first
predicate for standing contained in DRULPA § 17-1002 requires that a
derivative suit plaintiff be a partner of the limited partnership at the time "of
bringing the action." Bachow argues that Flyn's failure to meet that
condition is dispositive of Bachow's motion to dismiss. Flynn's limited
partnership agreement with Bala granted Bala the right to buy back Flynn's
limited partnership interest if Flym's employment with B&A terminated.6
The Bala limited partnership profits Flynn would enjoy were pegged to the
profits earned for BIP by B&A's investment decisions, so Flynn's limited
partnership interest in Bala was a form of performance-based compensation
for his efforts at B&A. If Flynn left B&A, the Mandatory Buy/Sell and
Severance Agreement provided that he would lose his employment benefits,
i.e., his Bala limited partnership interest, but it stipulated that Bala had to
demand Flynn's limited partnership interest within 45 days of Flynn's
4

Codified at 6 DeL C §§ 17-101 to 17-1111 [hereinafter DRULPA § _J.
5DRULPA § 17-1002.
6
Mandatory Buy/Sell and Severance Agreement, signed Brian C. Flynn, Jr. and Paul S.
Bachow (App. Defs.' Op. Br. Mot. Dismiss, Ex. E).
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termination.7 It is undisputed that Bala did not enforce the buyback for some
six months after Flynn's termination. The legal validity of Bala's late
buyback of Flynn's limited partnership became an issue in litigation over
Flynn's termination benefits filed in Pennsylvania federal district court.8
Flynn disputed the validity of the buyback and Bala argued that good faith
settlement negotiations between the parties necessitated that Bala delay
execution of its buyback right until it was evident that the negotiations were
stalled. The Pennsylvania litigation was settled, and as part of the
agreement, Flynn signed an affidavit agreeing that Bala's July 31, 1997
buyback was valid and legally binding.9 Consequently, both parties now
agree that Bala extinguished Flynn's limited partnership interest two weeks

before Flynn brought this suit. DRULPA § 17-1002 states that "the plaintiff
must be a partner at the time of bringing the action." Flynn agrees that he
was not, removing any question of a genuine dispute about this material fact.
Because his suit on behalf of BIP, if allowed, would be in effect a double
derivative suit brought on behalf of BIP by the general partner, Bala's
buyback of Flynn's limited partner interest similarly deprives him of standing
to bring claims on behalf of BIP or Bala..

[7-8] I invoke my discretionary authority under Rule 12(b)(6) to convert
Bachow's motion to dismiss to a Rule 56 motion for summary judgment.' °
Court of Chancery Rule 12(b) allows me to convert a motion to dismiss
where, in my discretion, I deem it appropriate to consider documents or other
evidence extrinsic to the pleadings. The danger inherent in consideration of
pretrial dispositive motions is that the losing side will be prejudiced by the
Courfs consideration of an incomplete factual record." Often in the early
stages of litigation, discovery will be incomplete and the sides will still be
7

Id. § 2 ("Not later than 45 days after the Termination date, the general Partner shall
purchase, and the Limited Partner... shall sell, the Limited Partner's Partnership Interest pursuant
to the terms and condition of this Agreement.").
"Bachow v. Flynn, E.D. Penn., C.A. No. 97-4926.
"'lynn no longer contests and therefore agrees that on July 31,1997, each ofBala Equity,
BCI and PSB/Bachtel properly purchased Flynn's limited partnership interests in Co-Investment
Development and Bala (collectively "the Limited Partnerships") pursuant to the MBSSAs for each
Limited Partnership, and that as of that date, Flynn ceased to be a limited partner in any of those
Limited Partnerships." Stipulation & Agreement of Settlement 5 (April 27, 1998). This same
Agreement settled a pending defamation suit brought by Bachow against Flynn in Pennsylvania state
court, Bachow v. Flynn, Phil. Cnty. Ct. Common Pleas, No. 2195.
"Ch.Ct. R. 12(b) ('"If,on amotion asserting the defense numbered (6) to dismiss for failure
of the pleading to stay a claim upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one for summary judgment
and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56.").
"Inre Santa FePacific Corp., Del. Supr., 669 A.2d 59,68-69 (1995) ('Before a motion
forsummayjudgmentisripe fordecision, the non-movantnormally should have an opportunity for
some discovery.").

