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sifting through documents and other potential evidence. If the court renders
summary judgment before both sides have had the opportunity present their
complete evidentiary record, the result could be unjust. The losing side
might be denied the Cours consideration of pertinent information not yet
entered into the record. Here, however, that danger is not present. I have
considered the settlement agreement and the Flynn Affidavit in which Flynn
agrees that his Bala limited partnership interest terminated before the filing
of this action. Consequently, I am reassured not only by the fact that the
documents considered by the Court constitute a full and complete record as
to Flynn's standing, but since Flynn signed the affidavit, I can reasonably
infer that he-has no rational basis to object to summary judgment on
Bachow's motion. Flynn lacks standing as a matter of law and I grant
summary judgment to defendants on that issue.
IV. DBTA's Motion to Intervene
[9-10]
MBTA moves to intervene and I accordingly note that MBTA
as an intervenor may have the right to pursue the merits of Flynn's claims but
may not argue Flynn's standing to bring them. Indeed, where an original
plaintiff pleads a cognizable claim of wrongdoing, but is prevented from
pursuing the claim because of a technical standing issue, a motion to
intervene by a party who stands in a position to press the claim should be
viewed favorably by a court ofequity. 2 One of the analytical elements to be
considered in evaluating a motion to intervene is the ability of the current
plaintiff to represent adequately the proposed intervenor's interest in the
litigation. 3 Where the original plaintiffhas been disqualified from pursuing
the claim, the necessity for the intervenor to step in becomes more
14
apparent.
[11] It is perhaps inevitable that a party attacking a motion to intervene will
look beyond the elements of Rule 24 and attack the intervenor's legal

1EZg., In reMAXMX
Inc./FederatedDevelopment, Del. Ch., 698 A.2d 949 (1996)
(allowing shareholder at time of transaction to step in and litigate derivative claim where original
plaintiffwas shown to lack standing from the inception of the suit and so allowing even though the
shareholder intervened after the statute of limitations for the claim had expired). Bachow argues that
Flynn already adequately represents MBTA's interest in this litigation, but my dismissal of Flynn
from this action disposes of this argument.
"Id (describing the elements for evaluating a motion to intervene as whether "(i) the
applicant claims an interest relating to the property that is the subject ofthe action, (il) interest is not
adequately represented by existing parties, and (iii) the applicant is so situated that the disposition
of the action will impair the applicant's ability to protect his or her interest unless intervention is
allowed.").
'4Ch. Ct. R. 24 ('Upon timely application anyone shall be permitted to intervene in action
...
unless the applicant'sinterestis adequatelyrepresentedby existingparties.")(emphasis mine).
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standing to bring the claim."5 This is the case here, where Bachow argues
that MBTA, as well as Flynn before it, is susceptible to a motion to dismiss
for lack of standing under DRULPA § 17-1002. I agree that, if under the
standards applicable to a motion to dismiss, MBTA's proposed claims are
legally deficient or MBTA has no standing to bring them, there is no reason
to allow MBTA to intervene. Despite a generally liberal policy of allowing
intervention, if the intervenor lacks standing to bring the claim or otherwise
makes a claim that is inherently flawed as a matter of law, mere incantations
of equitable principles will not stave off denial of the motion.
[12] In MBTA's motion to intervene, MBTA seeks in par, as aBIP limited
partner, to pursue the misappropriation claim against Bachow. MBTA
owned its limited partner interest in BIP at the time that it filed its motion to
intervene, meeting the initial prong of DRULPA § 17-1002. The parties
disagree, however, that MBTA was a limited partner at the time that the
alleged misappropriation took place. This issue may be dispositive of one
claim in MBTA's motion to intervene because the second, alternative,
predicates for standing found in DRULPA § 17-1002 require that a
derivative plaintiff be a "partner" at the time of the transaction or obtain a
partnership interest held by a "partner" at the time of the transaction
(whether obtained by operation of law or pursuant to the terms ofthe limited
partnership agreement).
A. The Misappropriation of a Limited Partnership Opportunity Claim
The facts relevant to MBTA's motion to intervene are straightforward.
Bachow's wholly-owned company, Bachow Communications, Inc., applied
for the FCC licenses on August 26, 1994. The application asks for the name
of the applicant and specifically asked if any party other than the applicant
had an ownership, control, management, or operation interest in the facilities
The application states the name of Bachow
being licensed. 6
Communications, Inc. as the applicant and denies that any other party has an
interest in the facilities to be operated under the license. Bachow argues that

"This is not to imply that the standing issue is separate from the motion-to-intervene
analysis. It is subsumed within the court's analysis of whether "the applicant claims an interest
relating to the property or transaction which is the subject of the action" required by Ch. CL R.
24(a). The interest that an intervenor claims must be one cognizable by law, therefore, if the
intervenor lacks standing to assert the claim, ipso facto, the intervenor's interest cannot be
recognized. Therefore, where the party attacks the legal validity of that interest by asserting a lack
ofstanding, it only makes sense that the Court utilize the analytical fiamework of our motion-todismiss case law.
Rg., Federal Communication Commission Application for a New or Modified Microwave
Radio Station License under Part 21 (Aug. 26, 1994) (applying for New York City license).
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under U.S. Ceilldarlav.Co. v.JBellAdaticMobile Sys., Inc.,' 7 any action
arising from Bachow's acquisition of the FCC licenses accrued when he
applied to the FCC. In U.S. Cellifda, the Supreme Court affirmed the trial
coures holding that the statute of limitations for a claim against the general
partner for a misappropriation-based fiduciary breach claim accrued when
the general partner applied for the FCC cellular operating licenses. 8 By
analogy, Bachow urges, any alleged misappropriation of FCC licenses by
Bachow arose when his company, Bachow Communications, Inc., applied
to the FCC for its 38GHz licenses. That day, August 26, 1994, came four
months before MBTA bought its limited partner interest in BIP on
December 27, 1994. MBTA does not assert it bought that interest from one
who was a limited partner "at the time of the transaction pursuant to the
terms of the limited partnership agreement."
MBTA does allege that it acquired, under the terms of the BIP
Limited Partnership Agreement,19 a beneficial ownership right in BIP dating
back to the creation of the limited partnership. MBTA points to a provision
in the agreement requiring later-admitted limited partners to pay in capital
in disproportionately large amounts to equalize the paid-in capital of all
limited partners20 and terms in the B&A management agreement requiring
later-admitted limited partners to pay B&A management fees equal to an
amount assessed against other limited partners in the past.21 In essence,
MBTA argues that these fees, which burden new limited partners with the
obligation to make up for what the original limited partners invested in the
past and to pay for B&A's past services, imply a beneficial "right" to bring
a derivative suit based on transactions that occurred before joining the
limited partnership. VBTA argues that since it assumed the obligation to
pay for the transaction after the fact, it ought to be able to dispute any
wrongdoing by the general partner arising from the transaction after the fact.

7

Del. Ch., 677 A.2d 497 (1996).
"Ide
at 501 (nlingthaffirst sign ofbreach occurred when the defendant submitted an FCC
filing on December 7, 1988 that did not list the Partnership as a real party in interest").
"Bachow Investment Partners III, L.P. Fourth Amended and Restated Agreement of
Limited Partnership (hereinafter "BIP Limited Partnership Agreement").
°BIP Limited Partnership Agreement § 2.06(b) (stating "in the event Limited Partners are

admitted to the Partnership upon subscription after one or more capital call(s) have been made, the
next capital calls shall be made by the General Partner on such later admitted Limited Partners

disproportionately to the extent necessary to equalize as soon as possible the Unreturned Capital
Contribution of all Partners on the basis of their proportionate Capital Commitments to the
Partnership.").
2"Fourth Amended and Restated Management Agreement §7(b) (' f a Partner is admitted

to the Partnership after the initial closing, the entire Management Fee with respect to such Partner's
commitment shall be paid by the Partnership to the Manager and as each such Partner is admitted

to the Partnership as if such Partner had been admitted to the Partnership on the initial closing date
for the Partnership.").
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[13-14]
Even assuming as true the tortured interpretation of the BIP
Limited Partnership Agreement required to accept MBTA's "beneficial
status" argument, MBTA's reliance on-the alleged language of the
partnership agreement overlooks the limiting statutory parameters for
standing. DRULPA § 17-1002 expressly limits standing to bring a
derivative suit to a limited partner who acquired its interest after the disputed
transaction to a partner who acquired the status of partner "pursuant to terms
of the partnership agreementfrom a person who was a partnerat the time
ofthe transaction." That language describes the only way that a plaintiff can
meet statutorily mandated prerequisites for standing to bring a derivative suit
against a limited partnership where status is predicated upon the terms of the
limited partnership agreement. MBTA fails to allege anywhere in its
pleadings that it purchased a BIP limited partnership interest held by a
person who was a partner at the time of the transaction. Instead, it argues
that MBTA's interest in BIP can be extended retroactively to the original
date of the creation of BIP based upon mere payment of the costs of
acquiring partner status.2 There is no language in DRULPA § 17-1002 that
grants parties to a limited partnership the right to create conditions
establishing standing to bring a derivative action by contract. The General
Assembly prescribed the way in which parties acquire standing under
DRULPA § 1001 to bring an action, and MBTA fails to plead facts showing
it has met the requisite requirement for standing pursuant to statute. 23
MBTA has no standing to intervene for the purpose of pursuing Flynn's
claim arising from the alleged misappropriation of the FCC license
opportunity.
B. The "Advisory Committee" Claim
MBTA then argues that BachoWs FCC license investment crossed the
BIP Limited Partnership Agreement's $500,000 investment threshold for an
investment in a single operating company and that this triggered Bachow's
obligation to seek approval for the investment from the BIP investment
advisory committee.' Bachow opposes MBTA's intervention on this theory

'MBTA merely states in its motion to intervene: "MBTA became a limited partner
approximately four months after the applications were filed. However, itsattainmentofthis stats
was made retroactive to the opening ofthe BIP Fund,well before the License applications were
submitted." Op. Br. Mot. Intervene at 6 (emphasis in original).
"'The right to bring a derivative suit is a right created by statute within the limited
partnership statutory scheme. Limited partnerships are statutory creatures not existing at common
law.
2
BIP Limited Partnership Agreement § 3.03(c) (CBachowand his Affiliates will not directly
or indirectly make aggregate investments in excess of$500,000 in operating companies without the
approval of the Advisory Committee.").
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because, he asserts, (1) the evidence shows conclusively that Bachow spent
less than $500,000, 5 (2) the efforts of B&A personnel in acquiring the
licenses were expressly permitted by the BIP Limited Partnership
Agreement,' and (3) Bachow Communications Inc. did not fall within the
meaning of "operating companies" as this undefined term is used in the same
agreement.27 MBTA argues that the efforts of B&A personnel, while
permitted, must be counted as 'investments" in Bachow Communications
Inc. towards the $500,000 cap and that the issue of whether Bachow
Communications Inc. falls within the definition of "operating companies"
implicates two reasonable, but incompatible interpretations that cannot be
resolved without a fuller record. Therefore, MBTA counters that, as with a
motion to dismiss, it would be improper for this Court to either resolve
factual disputes or make inferences against the intervenor at this stage.
MBTA urges the Court to allow MBTA to intervene and to permit discovery
on these disputed factual issues. 2
I note that Bachow's argument against MBTA's motion to intervene
is tantamount to a motion to dismiss MBTA's claims on the theory that
granting the motion would be futile because the claims are subject to
dismissal as a matter of law. I find it appropriate, therefore, to apply the
standard for a motion to dismiss to MBTA's second proposed claim. If it
survives that analysis, MBTA's right to intervene in this matter to assert the
BIP limited partners' opportunity to approve or disapprove Bachow's
investment in the FCC 38GHz licenses is unquestionable.
[15-16]
In a motion to dismiss, all facts alleged by the non-movant are
assumed to be true and all inferences are made in the non-movants favor.
Here, MBTA asserts that Bachow Communications falls within the meaning
of"operating companies" as used in the BIP Limited Partnership Agreement
and that Bachow invested more than $500,000 in Bachow Communications.
MBTA concludes that Bachow's investment crossed the $500,000 threshold
after MBTA acquired its BIP limited partnership interest and that MBTA has
standing to pursue the claim that Bachow failed to seek approval for this
investment from BIP's investment advisory committee under the terms of the
BIP Limited Partnership Agreement. Bachow's argument to the contrary
amounts to no more than factual jousting. Whether a complaint filed by

2'Bachow claims that he invested $95,000 in Bachow Communications and that Bachow
Communications raised debt to cover the $430,000 or so it spent on the licenses.
"BIP Limited Partnership Agreement § 3.03 (authorizing the B&A associates to devote
"such time and effort as is necessary to the [outside] activities permitted by Section 3.03," which
Bachow alleges, includes the FCC license applications).
'See, supra,note 26.
'There is no contention, as to this claim, that MBTA did not hold a limited partnership
interest at the time of the alleged wrongful omission.
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MBTA as an intervenor or an amendmefnt to the Flynn complaint pursued by
it flushes out sufficient facts to survive a later motion for summary judgment
is not an issue for me today. I must conclude that MBTA has sufficiently
plead each of the elements of its above claim, has asserted sufficient facts in
support of its legal theory and that it may, therefore, pursue that claim. I
cannot conclude granting its motion to intervene would be futile. Therefore,
I allow MBTA to intervene in this matter to pursue its "advisory committee
claim."
V. Conclusions
[17] I conclude Flynn lacks standing to bring this suit. MBTA also lacks
standing to bring its FCC-license misappropriation claim because the alleged
misappropriation occurred before MBTA became a BIP limited partner. The
basis for MBTA's advisory committee claim, the $500,000 investment
trigger, may have occurred after MBTA acquired its interest in BIP; MBTA
has sufficiently plead the elements of this claim and has standing to pursue
it derivatively on behalf of BIP. Bachow's motion to dismiss is grantedin
the form of summary judgment as to Flynn. MBTA's motion to intervene is
denied inpartandgrantedin part.
IT IS SO ORDERED.

FRANCOTYP-POSTALIA AG & CO.
v. ON TARGET TECHNOLOGY, INC.
No. 16,330
Courtof Chanceryof the State of Delaware,New Castle
"December24, 1998
Plaintiff, a fifty percent stockholder in nominal defendant, petitioned
for the appointment of a custodian for nominal defendant, pursuant to
section 226(a)(2) in order to resolve a deadlock which arose among its
directors when plaintiff called for capital to cure nominal defendant's
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alleged insolvency. Plaintiff alleged that nominal defendant was insolvent
because it was unable to repay loans it had received from the plaintiff.
The court of chancery, per Vice-Chancellor Steele, concluded that
these loans were actually subsidy loans which corresponded to plaintiffs
obligation to make subsidy loans to the nominal defendant pursuant to the
shareholders agreement. The court found that nominal defendant was
solvent, plaintiffs capital call to resolve nominal defendant's insolvency
was without merit, and that there was no statutory basis to appoint a
custodian for the nominal defendant.
1.

Corporations

r

349

Though insolvency is not a requisite element to a section 226(a)(2)
claim, if the director deadlock arises from the plaintiffs capital call to cure
defendant's alleged insolvency, then the need for a custodian depends on
the legitimacy of the plaintiffs allegation of insolvency. DEL. CODE ANN.
tit. 8, § 226(a)(2) (1994).
2.

Corporations

G

349

Corporation is not insolvent unless it is unable to meet its debts as
they come due in the usual course of business.
3.

Corporations

CD

349

Liabilities in excess of assets alone does not constitute insolvency.
4.

Corporations

(02

349,460

In absence of a showing that a corporation is unable to pay its other
debts as they come due, corporation is solvent if its loans from the
shareholder are subsidy loans.
5.

Corporations

O

460

In order for shareholder's loans to corporation to be subsidy loans,
the loans must at least correspond with shareholder's obligations to make
subsidy loans to the corporation pursuant to the shareholders agreement.
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Contracts

(

147(2)

Under the plain meaning rule of contract construction, if a contract
is clear on its face, the court should rely on the clear, literal meaning of the
words and interpret the contract as it would be understood by an objective
reasonable third party.
7.

Contracts

0

147(2)

It is neither necessary nor appropriate for the court to inquire into the
subjective unexpressed intent or understanding of the individual parties
where the words of the contract are sufficiently clear to prevent reasonable
persons from disagreeing about their meaning.
8.

Contracts

U

147(2)

The obvious and literal meaning of cost price is the amount of
money it costs a corporation to produce each module, determined by
dividing the corporation's total costs by the number of modules it produces.
9.

Contracts

C

143(3)

The court may not undo the terms of the shareholders agreement
simply because the course of events since its execution have not proceeded
as the parties had hoped, and the shareholders agreement has left the
plaintiff bearing what it believes to be a disproportionate financial burden.
10.

Corporations

, 460

Language in loan agreements, which plaintiff drafted, that they were
made in consideration of the shareholders agreement supports a finding that
the loans were subsidy loans.
11.

Corporations

=

460

Loans made for cash flow purposes can describe loans made to cover
cash flow deficiencies.
12.

Corporations

r

460

Inclusion of fixed repayment dates in loan agreements is
precautionary measure to provide plaintiff with at least some preferential
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basis to collect on its note by making it nominally due as of repayment date
and to secure its position in a liquidation priority scheme in event that
nominal defendant never makes profitable sales to third parties and
dissolves.
13.

Corporations

Q=D 349, 460

Shareholder subsidy loans to corporation were not due until it was
able to repay them with profits from sales to third parties, therefore an
allegation that corporation was insolvent could not be based on an inability
to repay subsidy loans since corporation had not yet made those sales to
third parties.
14.

Corporations

Q=

349

Allegations that director deadlock resulted from defendants' failure
to vote in favor of plaintiffs plan to cure nominal defendant's insolvency
were insufficient to provide the court a statutory basis to appoint a
custodian, because the nominal defendant was not insolvent.
William Prickett, Esquire, and Stephanie M. Tarabicos, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for
plaintiffs.
Marc B. Tucker, Esquire, Laura S. Clare, Esquire, and Julie A. Tostrup,
Esquire, of Skadden, Arps, Slate, Meagher & Flom, Wilmington,
Delaware; and Robert A. Spanner, Esquire, of Trial & Technology Law
Group, Menlo Park, California, of counsel, for defendant On Target
Technology, Inc.
Andre G. Bouchard, Esquire, of Bouchard Friedlander & MaloneyHuss,
Wilmington, Delaware, for nominal defendant.
STEELE, Vice-Chancellor
1I.ISS IJ1
Plaintiff, a 50% stockholder in Nominal Defendant, petitions this
Court to appoint a limited custodian for Nominal Defendant, a Delaware
corporation, pursuant to 8 DelC. § 226(a)(2) to resolve a deadlock among
its directors arising from Plaintiffs call for capital to cure Nominal
Defendant's alleged insolvency. I deny Plaintiffs petition because I find
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the alleged basis for the capital call, Nominal Defendants insolvency, to be
specious. The director deadlock arose from a genuine dispute over whether
the corporation is, in fact, insolvent and not over the details of a plan to
overcome an insolvency. I find the Nominal Defendant is not insolvent and
there is no alternative statutory basis applicable supporting appointment of
a custodian because Plaintiff failed to prove a director deadlock regarding
a legitimate issue.
H. STATEMENT OF FACTS
A. The Parties
Plaintiff Francotyp-Postalia AG & Co ("FP") is a German
corporation and the world's second largest manufacturer of postage meters.
Defendant On Target Technology, Inc. ("OTr") is a California corporation
in the inkjet printer business. Nominal Defendant Ink Jet Technology, Inc.
("UT") is a Delaware corporation. FP and OTT formed IJT as a joint
venture to manufacture and sell inkjet modules. FP and OTT each own
50% of IJTs common stock which they received in consideration for their
respective contributions of $750,000 to IJT's $1,500,000 initial
capitalization. FP and OTT each have the contractual right to designate
two of lJTs four directors. The individual Defendants Desai and Werning
serve as OTTs representatives on IJT's Board of Directors and also are
OTT stockholders and directors. FP's co-presidents Windel and Fehlauer
serve as FP's representatives on IJTs Board of Directors.
B. FP's and OTT's Business Relationship
In October, 1991 FP and OTT entered into an agreement (the "1991
Agreement") to research and develop a new type of inkjet module which
would have competitive advantages for certain applications. FP planned
to use these modules in an innovative digital printing device it was
developing. EP anticipated its digital printing device would replace the
mechanical printing devices used by postal authorities throughout the
world. By early 1996, the parties had developed a prototype module and
had contemplated forming a corporation through which they would
manufacture and sell the inkjet modules. After three days of negotiations
in July, 1996, FP and OTT entered into the Agreement of Shareholders of
Ink Jet Technology Inc. (the "Shareholders Agreement") and the
Cooperation Agreement of 1996 (the "Cooperation Agreement"), which
superseded the 1991 Agreement.
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In the Cooperation Agreement, FP and OTT agreed to cooperate to
fund and operate IJT, which would manufacture and sell inkjet modules.'
IJTs production of inkjet modules would first cover FP's needs for its digital
printing device with the balance to be sold to OTT and third parties. FP and
OTT agreed in Section 8 of the Cooperation Agreement that IJT would not
make profits from its sales to FP and OT.
The issues in this case center around FP's and OTT's obligations to
provide additional capital to IJT. Section 4 of the Shareholders Agreement
("§4"), entitled "Capitalization," provides:
If additional cash flow or capital is needed in order to maintain
any business plan approved by the Board of Directors or to
prevent the insolvency of IJT each Shareholder shall provide
50% of the required funding. In the case of providing funds
for cash flow purposes each Shareholder shall receive interest
on its loan to IJT at an interest rate equaling the Wall Street
Journal Prime Rate adjusted monthly. The only exception is if
the cash flow(s) deficiency is due to one Shareholder
subsidizing the other due to a differential between the cost
price and the transferprice of modules, the difference in the
cost price and transfer price shall be lent to LIT by the
shareholderreceiving the subsidy. This exception shallnot
apply after December 31, 1998. (emphasis added).2
The italicized language resulted from intense negotiation between FP
and OTT at their July, 1996 meetings. OT anived at the meetings thinking
that FP and OT had agreed that the price they would pay for the modules
they bought from IJT would be IJTs cost of producing the modules. At the
July, 1996 meetings, however, FP insisted on a fixed price schedule for the
modules it would purchase from IJT, which was less than OTTs projections
for IJT's production cost per module. OTT objected to FP's fixed prices
because IJTs resulting subsidy of FP would quickly run through IJTs initial
capital. The parties arrived at a compromise. First, pursuant to Section 8 of
the Cooperation Agreement, IJT would sell inkjet modules to FP and OTT
at the following fixed prices: $100 per module in 1997 and $90 or less per
Module in 1998 and beyond (the "Transfer Price"). The Transfer Price for
1996 was "to be decided." Second, pursuant to the provision in § 4 which I
italicized above, FP and OTT agreed that, through December 31, 1998, they
would resolve any cash flow deficiencies resulting from IJT's sale of

'OTT arranged for UyT's March 12,1996 incorporation in anticipation ofthese agreements.

2

Under the Shareholders Agreement, the "Shareholders" are FP and OTT.
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modules to FP and OTT at the Transfer Price by FP lending IJT the
difference between the "cost price" and the Transfer Price for the modules
FP bought and OTT lending IUT the same differential for the modules OTT
bought (referred to as the "Subsidy Loan(s)"). As a result, I find that the
Subsidy Loans are not due until IJT can repay them with profits from sales
to third parties.3
IJThas never met its production targets in terms of quantity or quality.
As a result, IJT has never met FP's demand for the modules and IJT has not

been able to make sales to third parties, the cost of production per module
has been significantly higher than FP and OTT expected, and IJT has
incurred negative cash flows. Beginning in the spring of 1997, FP

transferred funds to IJT. As of October 12, 1998, FP had lent IJT more than
$2,800,000 (referred to as the "FP Loans"). Between March, 1997 and
September, 1997, FP transferred $872,550 to IJT without executing
contemporaneous loan agreements. At IJTs fifth Board Meeting on
September 6-7,1997, Windel and Fehlauer submitted Loan Agreements and
Shareholder Resolutions to the IJT Board for each of the five money
transfers FP had made to IJT. By UPs sixth Board Meeting on November 67, 1998, these Loan Agreements between FP and IJT had been executed.
The Loan Agreements provide for interest and fixed repayment dates, and
state that the loans were made in consideration of the Shareholders
Agreement and for "cash flow purposes." Similar Loan Agreements support
all FP's later transfers of money to IJT (collectively the "Loan Agreements").

According to the Loan Agreements, IJTs repayment of many of the FP
Loans is overdue.
At IJT's sixth Board Meeting on November 6-7, 1997, Fehlauer

proposed that OTT fund 50% of any short term loans made to IJT in the near
future to cover cash flow deficiencies. Desai and Werning rejected this

' he record in this case supports this finding. It is clear that FP and OHT understood that
IJT would not repay the Subsidy Loans until lJTcould do so with profits from sales to third parties.
FPs Post-Trial Opening Brief concedes that "repayment of the invested capital and loans was to
come from profits on sales of modules to third parties." (FP Post-Trial Op. Br. at 3). At trial,
Windel testified that lJT was to repay FP and OTT loans to DIT as LJTs cash flows permitted (2 Tr
115) and Desai testified that l was to repay the Subsidy Loans with profits from sales to third
parties (2Tr 204). Furthermore, FP and OHT agreed inthe Cooperation Agreement that IJTwould
not make a profit from its sales of modules to FP and OT. In reality, therefore, the repayment of
the Subsidy Loans could come only from profits on third-party sales, since at the very least, it is
obvious that the repayment ofthe Subsidy Loans was not to come from capital contributions made
by FP and OT. It would not make sense for the parties to have agreed to the Subsidy Loan
exception in order to relieve OT of an obligation to find 50% of the cash flow deficiencies
resulting from IT's sale of modules to FP at the Transfer Price, but then to require OT to
contribute 50%to IT's repayment of FPs Subsidy Loans. Likewise, it makes no sense for FP to
fund liT's repayment of its own loan to IJT.
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proposal, claiming that the proposal was inconsistent with OTT's
interpretation of the Shareholders Agreement.
Section 5 of the Shareholders Agreement requires the IJT Board's
unanimous consent to all capital calls. On December 5, 1997, Windel sent
a letter to the other IJT directors notifying them that he was calling a Special
Meeting of the IJT Board of Directors to be held on December 11, 1997.
The letter said "the purpose of this meeting aims at increasing the capital by
at least US $1 million to overcome thepresent insolvency of IJT." (emphasis
added). IJT's December 31, 1997 unaudited balance sheet indicates that at
that time IJT had Total Assets of $969,900 and Total Current Liabilities of
$1,942,700, and that the FP Loans accounted for $1,622,500 of IJT's Total
Current Liabilities. At the Special Board Meeting, Desai and Werning voted
against Windel's proposal to increase IJT's capital by $1,000,000. In a
January 1998 letter, Desai and Werning explained IJT was not insolvent
because §4 obligates FP to lend IJT the difference between the actual unit
cost and the Transfer Price of the modules FP purchases through
December 31, 1998.
Between January, 1998 and March, 1998, FP and OTT met and/or
corresponded several times in attempts to negotiate their respective proposals
regarding IJTs future capitalization and FP's "Industrial Leadership" in IJ.4
Although the record suggests FP and OTT were attempting to reach a
compromise on their proposals, on January 28, 1998, FP, through its
counsel, sent OTT a written notice of deadlock as provided in Section 7.1 of
the Shareholders Agreement as part of the procedure the parties agreed to
follow when one party voted against a capital call. The letter stated that the
grounds for the deadlock notice included (i) the refusal of the OTT directors
to vote to increase the capital of IJT and (ii) the refusal of the OTT directors
to assume on behalf of OTT its obligation under §4 to provide its share of
funds to "maintain any business plan approved by the board of directors or
to prevent the insolvency of IJT..."
On April 15, 1998, OTT and IJT brought suit in the Superior Court
of California against FP seeking a declaration that IJT was not insolvent.
FP's motion to dismiss that action is pending. FP filed this action on
April 20, 1998 seeking, inter alia,appointment of a limited custodian as a
result of the INf director deadlock arising from OTTs refusal to accept FP's

4
FP also has expressed its desire to obtain a majority interest in IJT, most likely to resolve
its perception that Desai and Werning, as UT officers, have mismanaged UT. In fact, OTr alleges
that FP's capital call to resolve the alleged "insolvency" was a sham and part of FP's scheme to
obtain control of IJT by obtaining the appointment ofa custodian who would allow FP to contribute
capital to UT to cure the "insolvency" in exchange for a greater equity position in UT. Since,
however, FFs motivations for making the capital call are irrelevant to my determination that UT is
not insolvent, I need not reach any conclusions regarding this issue.
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capital call to overcome IT's alleged insolvency. On June 8 and 25, 1998,
I held hearings and on December 1, 1998 1 heard post-trial arguments.
The Contentions
FP petitions this Court for appointment of a limited custodian for lIJT
pursuant to 8 Del.C. § 226(a)(2).' Section 226(a) provides:
The Court of Chancery, upon application of any stockholder,
may appoint 1 or more persons to be custodians, and, if the
corporation is insolvent, to be receivers, of and for any
corporation when:
(2) The business of the corporation is
suffering or is threatened with irreparable injury
because the directors are so divided respecting
the management of the affairs of the corporation
that the required vote for action by the board of
directors cannot be obtained and the stockholders
are unable to terminate this division; or

'In its Post-Trial Brief, FP, for the first time in these proceedings, argues Giurtcich v.
Emdrol Corp., Del. Supr., 449 A.2d 232 (1982), a case in which the Supreme Court found the
circumstances justified appointment of a custodian under §226(aX1), supports the appointment of
a custodian in this case. § 226(aX1) provides for the appointment of a custodian in the event of a
stockholder deadlock. While § 226(aX1) does not require ireparable injury as a prerequisite for
relief, as opposed to §226(aX2), it does require a stockholder deadlock. A § 226(aX1) claim in this
case, therefore, fails for the same reason the § 226(a)(1) claim fails: the alleged stockholder
deadlock, like the alleged director deadlock, is based on the specious premise that IJT is insolvent.
See infra. pp. 11-12.
Furthermore, in its Pre-Trial Reply Brief, FP mentions forthe first time thatthe capital call
is necessary for '"pructand market development" so that IyT can effectuate profitable module sales
to third parties. At oral argument, FP maintained that an infusion of capital is necessary for this
purpose. FP fills to persuade me, however, that the need for capital for this purpose was a reason
it made the December 11, 1997 capital call. I recognize that the IJT Board Minutes for the Special
Meeting state that one reason for the capital call was "to provide flnds for acquisition of additional
fixed assets, and forenlarging the currentproductrange." However, I seriously doubtthe credibility
of these Minutes due to O'Ts allegations that the Minutes do not accurately reflect the discussions
at the Special Board Meeting and the fact that only the IT Secretary, who also is an FP employee,
signed the Minutes, whereas all UT Directors signed all earlier UT Board Minutes. Furthermore,
FFs notice of the Special Meeting stated that the purpose for the capital call was "to overcome the
present insolvency of IT;"it did not mention the need for capital to support "product and market
development." Sending a post-meeting deadlock notice which recites a refusal to provide the
requisite share of funds to "maintain any business plan" (budgeted or otherwise) in addition to a
claim of insolvency does not somehow retroactively amend or review the capital call to include a
bases in addition to its original explicit terms of overcoming UT's insolvency. I will not rule on
whether the appointment of a custodian is necessary to resolve any deadlock among LT's directors
as a result of the need for capital to support "product and market development" because I am not
satisfied that the UT Board voted on a capital call for that purpose.
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FP claims it satisfies the three conditions of § 226(a)(2). First, FP alleges
IJT's business is suffering from and is threatened with irreparable injury
because IJT is insolvent. Second, FP alleges IJT's insolvency persists due
to the IJT Board of Director's deadlock regarding how to raise necessary
capital. Third, FP claims the IJT Board of Director's deadlock cannot be
cured by stockholder action since all of lTs directors are representatives of
6
FP and OTT, which each own 50% of JPs stock.
OTT argues this Court should not appoint a limited custodian because
IJT is not insolvent and FP's capital call, therefore, was unnecessary. OTT
argues that IJT is solvent because (i) the FP Loans are Subsidy Loans; (ii)
FP's allegation that IJT is insolvent is based entirely on the deficit shown on
IJTs balance sheet resulting from FP's Subsidy Loans, (iii) regardless of the
Loan Agreement terms, the Subsidy Loans are not due until IJT can repay
them with profits from sales to third parties; and (v) IJT, therefore, is able to
pay its debts as they fall due in the ordinary course of business.7
III. ANALYSES
Based upon FP's and OTTs extensive pre-trial and post-trial briefs
[1]
and the evidence the parties presented at trial, I deny FP's petition to this
Court for the appointment of a limited custodian for IMT. Even though
insolvency is not a requisite element to a § 226(a)(2) claim, the need for a
custodian in this case depends on the legitimacy of FP's allegation that IJT
is insolvent because the director deadlock alleged arose from FP's capital call
to cure IJTs alleged insolvency. If IJT is insolvent, I must analyze whether
IJT is suffering or is threatened with irreparable harm as a result of the
director deadlock and whether the IJT stockholders are unable to terminate
the director deadlock. If, however, IJT is not insolvent, I have no statutory
basis to engage prematurely in an analysis of the state of harm to IJT because
the alleged director deadlock arising from FP's capital call would be based
upon a specious premise.
IJT, in fact, is not insolvent and the director deadlock resulting from
FP's capital call, therefore, is based upon a specious premise. This
'FP also argues that it is entitled to the appointment of a custodian because it has complied
fully with the procedural steps set forth in § 7 of the Shareholders Agreement for responding to the
lJT Directors' failure to approve a capital call necessary to prevent Il's insolvency. § 7 provides,
as a last resort, that § 226 shall apply to resolve the director deadlock. Since I conclude that IT is
not insolvent and was not at risk of falling into insolvency at the time of FP's capital call, FPs
argument necessarily fails. I do not find it necessary, therefore, to consider whether FP followed
the procedures set forth in Section 7 of the Shareholders Agreement.
7
OTr advances several additional arguments in support of its position that this Court should
not appoint a custodian to UT. Since I base my decision on my finding that UT is not insolvent,
however, I will not reiterate OTTs additional arguments.
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conclusion is based on a record requiring a finding that a company organized
and operating under circumstances similar to IJT is insolvent when it is
unable to pay its debts as they fall due in the ordinary course of business; the
FP Loans are Subsidy Loans that are not due until FP can repay them with
profits from sales to third parties; and IJT,therefore, is currently, and has
been able to pay its debts as they fall due in the ordinary course of business.
A. Definition of Insolvency
[2] FFs expert witness testified that there are two forms of insolvency:
first, where an entity's liabilities exceed its assets and second, where an
entity is unable to pay its debts as they fall due. O'Ts expert, on the other
hand, testified that insolvency occurs only where over a reasonable period
of time an entity is unable to pay its debts as they fall due in the ordinary
course of business. While it may be true, as FP contends, that expert
accountants believe there may be more than one form of insolvency, I find
the only reasonable application in the circumstances of this case to be when
a corporation is unable to meet its debts as they fall due in the usual course
of business. It is all too common, especially in the world of start-up
companies like IJT,for a Delaware corporation to operate with liabilities in
excess of its assets for that condition to be the sole indicia of insolvency.
Defining insolvency to be when a company's liabilities exceed its assets
ignores the realities of the business world in which corporations incur
significant debt in order to seize business opportunities. I cannot accept that
definition as a "bright line" rule as it could lead to a flood of litigation
arising from alleged insolvencies and to premature appointments of
custodians and potential corporate liquidations.
[3] Defining insolvency as a corporation's inability to meet its debts as
they fall due in the ordinary course of business is consistent with this Courfs
precedents. In $iple v. S & KPlumbing andHeating, Inc., this Court said
"[Insolvency] may consist of a deficiency of assets below liabilities with no
reasonable prospect that the business can be continued in the face thereof,
or it may consist of an inability to meet recurring obligations as they fall due
in the ordinary course of business." Even the Siple Court's version of
insolvency based on liabilities in excess of assets requires the additional
element that there be no reasonable prospect that the business can be
continued in the face of that condition, suggesting that liabilities in excess
of assets, alone, does not constitute insolvency
'Irecognize that this Court's discussion of insolvency in Geyer v. IngersollPublications

Co., Del. Ch. 621 A.2d 784 (1992) may cause confusion. In Geyer this Court said the following

regarding insolvency: "[an entity is insolvent when it is unable to pay its debts as they fall due in
the usual course of business. Webster's Ninth New Collegiate Dictionary 626 (1988). That is, an
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]LJI Enolvent?
B. 1W U
[4] In order for IT to be insolvent, as FP contends, IT must be unable
to pay its debts as they fall due in the ordinary course of business. As of
December 31, 1997 (several weeks after FP's capital call to resolve IJT's
alleged insolvency), UfT had Total Liabilities of $1,942,700, $1,622,500 of

which were loans from FP. FP has made additional loans to FP during 1998,
bringing the total of the FP loans to an estimated $2,800,000. The central
question to this insolvency inquiry is, when are these loans due? The answer
to that question hinges on yet another question: are the FP Loans Subsidy

Loans, as OTT contends, or cash flow loans that FP made to 1UT in the
ordinary course of business and which are not governed by FP's and OTTs
earlier agreements and understandings ("Cash Flow Loans").9 If Subsidy

Loans, they are not due until 1UT can repay them with profits from sales to
third parties. If the loans are Cash Flow Loans, however, their repayment is

due pursuant to the Loan Agreements, many of which are overdue and none
of which 1fT can repay. As a result, UfT is insolvent if the FP Loans are

Cash Flow Loans. In the absence of a showing that 1fT is unable to pay its
other debts as they come due, however, UT is solvent if the FP Loans are

Subsidy Loans.

entity is insolvent when it has liabilities in excess of a reasonable market value of assets held. /,"
In Geyer, however, this Court was presented with the issue ofwhether a director becomes
a fiduciary of a creditor on account of the corporation's insolvency only after bankruptcy
proceedings have been instituted, or whether a director becomes a fiduciary at some earlier time.
The Court cited these definitions of insolvency in support of its finding that no authority exists
indicating that the ordinary meaning of the word insolvency is the institution of statutory
proceedings. I do not believe the Geyer Court, in its discussion of insolvency, was advancing a
precise definition that this Court is to use in determining whether, in fact, an entity is insolvent.
'I decline the invitation to conclude that the FP Loans are loans to which OTIT was obligated
to contribute 50/o pursuant to § 4. Section 5 of the Shareholders Agreement requires the IJT Board's
unanimous consent for IJTto borrowmoney and for capital calls. Although the UT Board provided
unanimous consent for the FP loans, FP did not present these loans to the UT Board as loans to
which OTT was obligated to contribute 509/6 pursuant to Section 4. Ifpresented to the LT Board
as this type of loan, it is likely that the UT Board would not have approved the FP Loans.
Furthermore, the UT Board has never approved a capital call pursuant to which FP could claim it
made its loans to IUT. In the absence ofthis requisite approval, I do not consider FP's June 13, 1997
letter to Desai and Weming informing them that "OT"has yet to assume its 50% contribution to the
$350,000-cash flow injection by FP to UT as per Section 4 of the Agreement of Shareholders of
[IT],"as evidence thatthe FP Loans were loans to which §4 required OT to contribute 50% The
FP Loans, therefore, must be either Subsidy Loans or cash flow loans made in the ordinary course
of business that are not governed by the parties' previous agreements and understandings.
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1. The FP Loans: Subsidy Loans or Cash Flow Loans?
[5]
In order for the FP Loans to IJT to be Subsidy Loans, the loans must
at least correspond to FP's obligation under §4 to make Subsidy Loans to
IJT. Otherwise, there is no basis for finding that the FP Loans are Subsidy
Loans, and the FP Loans, therefore, are Cash Flow Loans. As a result, I will
begin this portion of my analysis by determining the obligation that §4
places on FP to make Subsidy Loans. I will then determine whether or not
the FP Loans in fact correspond to this obligation.
a. FP's Financial Obligation to Make Subsidy Loans Under §4
FP and OTT agree that §4 obligates FP, through December 31, 1998,
to lend IJT the difference between the "cost price" and the Transfer Price of
modules that FP purchases to cure a cash flow deficiency resulting from
IJT's sale of modules to FP at the Transfer Price. FP and OTT, however,
disagree on the meaning of "cost price," and, therefore, the dollar amount of
the Subsidy Loans §4 obligates FP to make. OTT argues that "cost price"
means IT's total costs of producing the modules (IJT's variable costs plus
its fixed costs) divided by the number of modules IJT produces. The result'
under §4 is that, in the event IT incurs a cash flow deficiency from selling
modules to FP at the Transfer Price, FP must, through December 31, 1998,
lend IJTthe difference between IJTs cost of producing each module and the
Transfer Price. So long as IJT sells modules only to FP, that differential
equals the amount of money IJT needs to operate without incurring a
negative cash flow. OTT alleges that FP has been lending IJT exactly this
amount. FP argues this definition of"cost price" is absurd because it places
a disparate obligation on FP to fund IJT. FP argues that this result is
inconsistent with FP's and OTTs intentions when they formed IJT and the
terms of the Shareholders Agreement. FP, however, fails to provide an
alternative definition for "cost price," except for its contention that "cost
price" should be closer to the $80 to $100 "target cost price" that FP and
OTT set for IJT in the Cooperation Agreement. As a result of its position
that "cost price" means something less than IJTs total costs of producing the
modules divided by the number of modules IT produces, FP maintains that
the FP loans exceed the amount of the Subsidy Loans §4 obligates FP to
make, and that the loans, therefore, are Cash Flow Loans. To determine the
dollar amount of the Subsidy Loans §4 obligates FP to make and whether the
FP Loans correspond to that obligation, I must decide the meaning of "cost
price."
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[6-7] The legal framework I am to follow in interpreting the Shareholders
Agreement is well established. ° Under the plain meaning rule of contract
construction, ifa contract is clear on its face, the Court should rely solely on
the clear, literal meaning of the words and interpret the contract as it would
be understood by an objective reasonable third party." It is neither
necessary nor appropriate for this Court to inquire into the subjective
unexpressed intent or understanding of the individual parties where the
to prevent reasonable persons
words of the contract are sufficiently clear
2
from disagreeing about their meaning.'
[8-9] An initial common sense analysis of §4 reveals that §4 is clear on its
face. In fact, both FP and OTT agree that §4 provides that FP and OTT are
each to contribute 50% to all capital calls necessary to prevent IYTs
insolvency or maintain a business plan approved by the Board of Directors,13
except when the cash flow deficiency requiring the capital call is a result of
either FP's or OTTs purchase of modules at the Transfer Price, in which case
FP and OTT must lend IJT 100% of the difference between the cost price
and the Transfer Price for their respective purchases. Although FP and OTT
disagree to the meaning of "cost price," "cost price" has an obvious literal
meaning to which I must adhere when interpreting §4: the amount ofmoney
it costs IJT to produce each module, determined by dividing IJTs total costs
by the number of modules IJT produces. FP itself has a difficult time
articulating an alternative definition for "cost price." FP recites reasons
OTT's definition would be absurd and claims that "cost price" should be
closer to the "target cost price" FP and OTT set in the Cooperation
Agreement FP, however, fails to articulate a precise alternate definition for
"cost price." If FP expected a different meaning for cost price, it could have
negotiated that meaning into the Shareholders Agreement. I am, however,
unable to undo the terms of the Shareholders Agreement simply because the
course of events since its execution have not proceeded as the parties had
hoped, and the Shareholders Agreement has left FP bearing what it believes
to be a disproportionate financial burden.

"See Supermex Tradimg Co. v. Strategic Solutions Group, Del. Ch., CA. No. 16183,
mer. op. at 7, Lamb, V.C. (May 1, 1998).
"Demefree v. Commonwealth Trust Co., Del. Ch., CA. No. 14354, memn. op. at 7, Allen,
C. (Aug. 27, 1996) (citations omitted).
12Id at 9-10.
"Again, the purpose of FP's December 11, 1997 capital call was to overcome the alleged
insolvency of lT and not to maintain a business plan approved by the UT Board. See infra n. 5.

1999]

UNREPORTED CASES

b. Do the FP Loans Represent the Subsidy Loans §4
Obligates FP to Lend IJT?
Based on the meaning of "cost price," §4 obligates FP, through
December 31, 1998, to lend to IJTthe difference between IJT's total cost of
producing each module and the Transfer Price it pays for each module in
order to cure IJTs cash flow deficiencies resulting from the sale of modules
to FP at the Transfer Price. As a result, so long as IJT sells the modules it
produces only to FP, §4 obligates FP, through December 31, 1998, to lend
IJT the amount of money it needs to operate without incurring a cash flow
deficiency caused by the price differential.
The FP Loans are strikingly similar to the Subsidy Loans §4 obligates
FP to make to UJT. Since March of 1997, FP consistently has lent IJT the
money necessary for IJTto operate without incurring a cash flow deficiency.
In the beginning, FP did so by making money transfers to IJT without
executing contemporaneous loan agreements. Even after the OTT
representatives on the IJT Board failed to approve FP's December 11, 1997
capital call, FP continued to lend IJT the money it needed to continue
14
producing the modules that FP wanted for its digital printing devices.
[10-12]
Contrary to FP's contention, I find the Loan Agreements
actually support my finding that the FP Loans are Subsidy Loans. Most
significant is the language in the Loan Agreements, which FP drafted, that
they were made "in consideration of the Shareholders Agreement." The only
type of loan the Shareholders Agreement requires FP to make to IJT and to
fund in its entirety is the Subsidy Loan. The Shareholders Agreement
requires OTT to fund 50% of the other loans it requires FP to make to IJT.
FP argues that the Loan Agreements are evidence that the FP Loans are not
Subsidy Loans because they state that they were made for "cash flow
purposes," they provide for interest and they have a fixed repayment date.
The provision that the loans are "for cash flow purposes" does not preclude
the loans from being Subsidy Loans. Section 4 obligates FP to make loans
to IJTto cover "cash flow deficiencies" arising from the differential between
the Transfer Price and the cost price of the modules FP purchases. Clearly,
loans made "for cash flow purposes" can describe loans made to cover "cash
flow deficiencies." Furthermore, §4 does not prohibit FP from charging
interest on the Subsidy Loans. The fact that the interest rate FP has charged

"I recognize that FP's desire for UT to succeed so that FP could be successful in its
production of digital printing devices, which required the module, could have and probably did
inspire F~s willingness to lend IJT money. This reason for making the loans does not preclude my
finding that FP was making the loans pursuantto its Section 4 obligation to make Subsidy Loans.
In fact, FFs financial incentive for making the loans is consistent with my finding as it explains the
reason FP would agree to the Subsidy Loan provision in Section 4 as I interpret it.

DELAWARE JOURNAL OF CoRPoRATE LAW

[V/ol. 24

on the FP Loans is the same as the interest rate the parties agreed they would
charge on loans to which §4 obligates both FP and OTT to contribute 50%
does not preclude the FP Loans from being Subsidy Loans. I recognize that
the fixed 1 year repayment date in the Loan Agreement is contrary to FP's
and O1Ts understanding that IJT would repay the Subsidy Loans when it
is able to do so with profits from third parties. Again, however, this fact
does not preclude the FP Loans from being Subsidy Loans. In light of the
similarity between the FP Loans and my finding that the Subsidy Loans are
not due until IUT can repay them with profits from third parties, I understand
the inclusion of fixed repayment dates in the Loan Agreements to be a
precautionary measure to provide FP with at least some preferential basis to
collect on its note, by making it nominally due as of the repayment date and
to secure its position in a liquidation priority scheme, in the event that 1UT
never makes profitable sales to third parties and dissolves. Given the
underlying agreements upon which the loan documents must be based,
equity could allow no other conclusion.
Because the FP Loans correspond to FP's obligation under §4 to make
Subsidy Loans to 1UT and the Loan Agreement underlying the FP Loans
suggest that they are Subsidy Loans, I find that the FP Loans are Subsidy
Loans.
2. PIT Can Pay Its Debts As They Fall Due In the Ordinary
Course of Business
[13] FP's Subsidy Loans to UJT are not due until FP is able to repay them
with profits from sales to third parties. Since 1UT has not yet made these
sales, the Subsidy Loans are not yet due and an allegation that U3T is
insolvent cannot be based on its inability to repay the FP Loans. FP fails to
prove that 1UT is unable to pay its other debts as they fall due in the ordinary
course of business. 1JT, therefore, is not insolvent.
IV. CONCLUSION
[14] FP's capital call to resolve IJT's "insolvency" was specious. FP,
therefore, cannot prove a legitimate director deadlock resulted from Desai
and Wernings failure to vote in favor of FP's proposal. As a result, there is
no statutory basis for this Court to appoint a custodian. I am aware of the
fact that FP's obligation to make Subsidy Loans ceases on December 31,
1998. Without these loans it is possible that 1JT will become insolvent, a
capital call will be necessary to resolve the cash flow deficiency, OT will
be unable to respond to the capital call, and the parties again will be before
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this Court. However, it would be premature for me to appoint a custodian
to address this hypothetical situation which may never occur.
For the reasons stated above, I deny FP's petition for the appointment
of a limited custodian.
IT IS SO ORDERED.

FRANK v. ARNELLE
Court of Chanceryof the State of Delaware,New Castle
No. 15,642
September 16, 1998
Plaintiff, a shareholder in defendant corporation, brought this action
against the corporation and its board of directors to enjoin the closing of the
corporation's Dutch auction for thirty million shares of its outstanding
stock. After initially being denied a preliminary injunction, plaintiff moved
for summary judgment, alleging that the offer statement disseminated to
the defendant's shareholders in connection with the Dutch auction omitted
material facts in breach of the director's fiduciary duty of disclosure.
Defendants filed a cross motion for-summary judgment, claiming that the
offer statement did not omit any material facts, and that they were entitled
to judgment as a matter of law.
The court of chancery, per Chancellor Chandler, granted defendant's
motion for summary judgment,concluding that the offer statement did not
omit any material facts. Specifically, the court held that the corporation
was not required to (1) disclose additional information regarding the basis
for the Dutch auction price range; (2) disclose to its shareholders an
investment banks valuation opinion; (3) disclose in the offer to purchase
that one of its larger stockholders favored the Dutch auction; (4) advise
stockholders regarding the fairness of the auction price range, or to
recommend whether shareholders ought to participate; and (5) either
prevent the director from tendering his shares or to extend the closing of
the Dutch auction so that a supplemental mailing could have been sent to
the corporation's stockholders.
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3, 52.30

Rule 13e-4 of the Securities Exchange Act of 1934 governs issuer
self-tender offers, including Dutch auctions. 17 C.F.R. § 240.13e-4 (1998).
2.

Securities Regulation

02= 3, 52.30

The purpose of Rule 13e-4 of the Securities Exchange Act of 1934
is to assure the fair and equal treatment of all holders of the class of
securities that is the subject of a tender offer. 17 C.F.R. § 240.13e-4
(1998).
3.

3, 52.39(2)

Securities Regulation

Rule 13e-4 of the Securities Exchange Act of 1934 requires an issuer
to disclose those relevant facts known so that shareholders have a fair
opportunity to make their investment decisions to tender, sell, or hold their
securities. 17 C.F.R. § 240.13e-4 (1998).
4.

Securities Regulation

02

3, 52.39(2)

Under Rule 13e-4 of the Securities Exchange Act of 1934, relevant
facts that must be disclosed include the terms of the offer, as well as other
information necessary to ensure that security holders have adequate
information about a tender offer. 17 C.F.R. § 240.13e-4 (1998).
5.

Securities Regulation

6

3, 52.39(2)

A Schedule 13E-4, which an issuer is required to file in connection
with a Dutch auction, obligates the issuer to disclose information material
to a security holder's decision to tender shares and any other information
that may be necessary to prevent the required disclosures from becoming
materially misleading. 17 C.F.R. § 240.13e-101 (1998), Schedule 13E-4,
Item 8.
6.

Corporations

316(.5)

The directors of a corporation owe a duty of complete candor to its
stockholders, requiring them to disclose all material information in their
possession; completeness, not adequacy, is the mandate.
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Corporations

Oft* 316(1)

The essential inquiry in deciding if the director's disclosure to the
stockholders was sufficient is whether the alleged omission or
misrepresentation is material.
8.

Corporations
Securities Regulation

U

316(1)
52.39(3)
Z

Omitted information is material, for purposes of a Dutch auction
self-tender offer, if a reasonable stockholder would consider it important
in deciding whether to tender his shares or would find that the information
has altered the total mix of information available.
9.

Corporations
Securities Regulation

Ou

316(1)
= 52.39(3)

Only those facts that relate either to the terms of the Dutch auction
self-tender offer, or the stock's market price, would affect the total mix of
information that a reasonable stockholder would consider in deciding
whether to tender shares, and to what extent, in a Dutch auction.
10.

Securities Regulation

O=w

52.34

In considering the concept of materiality, the issuer in a Dutch
auction is not required to offer its shareholders the opportunity to tender at
a fair price; rather, all that is required under federal law is that the issuer
offer all the security holders the same consideration for the shares tendered.
11.

Securities Regulation

0

52.34

An issuer in a Dutch auction self-tender offer who pays the same
price to all shareholders who tender their shares, even though that price
does not reflect the stock's intrinsic value, has satisfied its pricing
obligation under federal law.
12.

Securities Regulation

U

3, 52.39(2)

Schedule 13E-4 does not require the issuer in a Dutch auction selftender offer to affirmatively disclose such things as: (1) the fair price of
the shares to be tendered, (2) a fairness opinion concerning the value of the
shares to be tendered, (3) the methodology used to set the self-tender price
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range, and (4) a recommendation of the board of directors. 17 C.F.R.
§ 240.13e-101 (1998), Schedule 13E-4.
13.

Corporations

O=- 316(1)

Delaware law does not require a board of directors to offer to or to
pay a fair price to its stockholders where the corporation conducts a
noncoercive tender offer.
14.

Corporations

(Mm 316(1)

When none of the corporation's stockholders were being squeezed
out, forced to sell, or prevented from future equity participation, and when
the corporation's board of directors was unaware that the corporation's
stock was either underpriced or overpriced in the market,the board was not
obligated to pay a fair price for shares that the corporation's stockholders
tendered in a Dutch auction.
15.

Securities Regulation

'=

52.39(3)

Neither the methodology employed to set the price range in a Dutch
auction self-tender, nor the fact that a special committee, as opposed to the
full board, set the price range and other terms of the Dutch auction, is
material to a shareholder's decision whether or not to tender shares in the
Dutch auction.
16.

Securities Regulation

52.33, 52.39(3)

When the offer to purchase in a Dutch auction self-tender offer does
not state that the price range of the shares was based on the corporation's
intrinsic value, the offer to purchase would not materially mislead
shareholders to believe the price range offered reflected the corporation's
intrinsic value.
17.

Securities Regulation

C

52.33

Where the offer to purchase expressly indicated that the corporation
had been repurchasing its shares on the open market and that the Dutch
auction was an extension of that program, a reasonable shareholder would
conclude that the price range was market driven.
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Corporations
Securities Regulation

Cf- 316(1)
C=- 52.39(6)

Under Delaware decisional law, where a board of directors was not
obligated to offer or pay a fair price, absent any materially misleading
disclosures, it was not required to disclose to its stockholders an investment
bank fairness opinion, including valuations.
19.

Corporations
Securities Regulation

C=

316(1)
C= 52.39(2)

When the corporation disclosed the purposes of its decision to selftender in the Dutch auction format as: (1) to enhance stockholder value by
increasing the earnings per share ratio; and (2) to provide stockholders an
exit strategy without typical transaction costs, the fact that the Dutch
auction format also satisfied the wishes of a major stockholder of the
corporation did not mean the corporation breached their fiduciary duty to
disclose the purpose of the Dutch auction.
20.

Corporations
Securities Regulation

1m-

316(1)
C
52.39(2)

A board of directors did not breach its fiduciary duty of disclosure
when it failed to advise stockholders as to the fairness of the offer, or to
recommend whether the stockholders should tender, in a Dutch auction
self-tender offer.
21.

Securities Regulation

Cm-

3, 52.39(2), 52.39(3)

Rule 13e-4(e)(2) of the Securities Exchange Act of 1934 provides
that if a material change occurs in the information published, sent or given
to security holders concerning a Dutch auction self-tender offer, the issuer
or affiliate shall disseminate promptly disclosure of such change in a
manner reasonably calculated to inform security holders of such change.
17 C.F.R. § 240.13e-4(e)(2) (1997).
22.

Securities Regulation

=

52.39(2), 52.39(5), 52.39(9)

When a director of a corporation that is engaged in a Dutch auction
self-tender offer decided to tender his shares during the weekend
immediately prior to the close of a Dutch auction, and the director's
decision was not intended to mislead stockholders or otherwise manipulate
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the Dutch auction, the corporation did not breach its fiduciary duty of
disclosure when, on the following Monday morning, the board of directors
promptly disclosed the director's decision through a press release, and filed
an amendment to the Schedule 13E-4 with the Securities Exchange
Commission the following day. 17 C.F.R. § 240.13e-101 (1998), Schedule
13E-4.

23.

C= 3, 52.39(9)

Securities Regulation

Under Rule 13e4(f)(8) of the Securities Exchange Act of 1934, a
corporation was not required to exclude one of its directors from
participating in a Dutch auction merely because the director did not decide
to tender his shares until the weekend immediately prior to the closing of
the Dutch auction. 17 C.F.R. § 240.13e4(f)(8) (1997).
24.

G

Securities Regulation

52.39(9), 242

Delaware law does not impose supervening requirements upon the
federal securities regulatory regime; thus, a corporation was not required
to extend the closing of a Dutch auction merely because one of the
corporation's directors did not decide to tender his shares until the weekend
prior to the closing of the Dutch auction.
25.

C

Securities Regulation

52.39(9)

Under circumstances requiring immediate communication, a board
of directors' issuance of a press release was an effective and practical
means of achieving such communication with its stockholders.
26.

Q=

Securities Regulation

52.39(3), 52.39(9)

The fact that one of thirteen directors, for personal reasons, decided
to tender his shares in a Dutch auction, was not such a new and significant
development as to mandate supplemental disclosure.
27.

Judgment

G=

181(1)

Courts may grant a motion for summary judgment where there is no
genuine issue of fact in dispute and the moving party is entitled to
judgment as a matter of law.
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Corporations

Ow

336

Where a board of directors did not believe its omissions were
material, the omissions do not constitute a knowing violation of the law,
and are not outside the scope of the protection afforded by Delaware law
shielding directors from personal liability. DEL. CODE ANN. tit. 8,
§ 102(b)(7) (1998).
William Prickett, Esquire, and Ronald A. Brown, Jr., Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; and Arthur T.
Susman, Esquire, of Susman, Buehler & Watkins, Chicago, Illinois, of
counsel, for plaintiff.
Henry E. Gallagher, Jr., Esquire, Arthur G. Connolly, I,Esquire, and John
C. Kairis, Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington,
Delaware, for defendants.
CHANDLER, Chancellor
Plaintiff, Henry S. Frank, brought this action to enjoin the closing of
a Dutch auction' by WMX Technologies, Inc. ("WMX" or the "Company")2 for thirty million outstanding WMX shares. Plaintiffalleged that the
offer statement disseminated to the WMX stockholders in connection with
the Dutch auction omitted material facts in breach of the WMX directors'
fiduciary duty of disclosure under Delaware law. On April 22, 1997, the
Court denied plaintiffs motion for a preliminary injunction, based on its
provisional finding that plaintiffs four disclosure claims lacked a reasonable
probability of success on the merits. Plaintiff did not appeal the Court's
ruling and the Dutch auction closed as Scheduled on April 28, 1997.
Approximately five months after this Court denied preliminary
injunctive relief, plaintiff moved for partial summary judgment on five

'A Dutch auction is a form oftenderoffer in which the selling stockholders, rather than the
buyer, determine the price to be paid for the shares purchased. The corporation establishes a price
range within which individual stockholders may designate the price atwhich they are willing to sell
their shares. The corporation then determines the lowest price at which it can purchase the number
of shares it needs, and buys at that price, on aproratabasis if necessary, all shares tendered at or
below that price. Any shares tendered above that price at excluded. Cottlev.StandardBrands
PaintCo.,
2 Del. Ch., C.A. Nos. 9342& 9405, at 3, Berger, V.C. (Mar. 22, 1990).
WMX subsequently changed its name to Waste Management, Inc.
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disclosure claims? Defendants cross-moved for summary judgment. This
opinion constitutes my decision on the pending motions.
I. BACKGROUND
At the end of January 1997, WMX's Board of Directors held a threeday meeting to discuss strategic planning. During the course ofthis meeting,
WMX management presented several recommendations for operational and
financial strategies, including a stock repurchase program. Prior to the
January 1997 Board meeting, WMX's management had asked Merrill,
Lynch, Pierce, Fenner & Smith, Inc. ("Merrill Lynch") to review various
strategic and financial alternatives, including a Dutch auction self-tender
offer. At the January 30 session of the three-day Board meeting, Merrill
Lynch presented the projected financial outcomes of several potential
strategies, including a fifty million share repurchase authorization,
accomplished in part via Dutch auction. Based on information provided by
management, Merrill Lynch concluded that management's recommended
strategy of repurchasing stock would likely be accretive to WMX's earnings
and would permit WMX to maintain its "A" credit rating. Accordingly,
Merrill Lynch supported management's recommendation of the fifty million
share repurchase program, including a $1 billion Dutch auction self-tender
offer.
In connection with its presentation, Merrill Lynch distributed various
materials to the Board, including a valuation summary estimating value
ranges for WMX stock as ofJanuary23,1997. These valuation conclusions
were based on various assumptions, including projections of WMXCs future
earnings and the projected earnings of certain other companies. According
to this valuation summary, Merrill Lynch estimated that the value of WMX
stock was within a range of $26.25 to $29.75 per share based on an analysis
of comparable companies, and within a range of $29.00 to $34.00 per share
using a discounted cash flow ("DCF") analysis.
After discussing managemen's recommendation, the WMX Board of
Directors unanimously adopted resolutions that: (1) authorized the
Company to repurchase up to fifty million of its outstanding shares over the
next twenty-four months; (2) authorized the Company to repurchase up to
$1 billion of its shares in a Dutch auction tender offer; and (3) delegated to

'In plaintiffs motion forpartial summary judgment, plaintiff added afifty disclosure claim
based on an event that happened during the Dutch auction. Pl.'s Open. Br. in Support of Motion for
PSJ at 11. See infra p. 7.
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the Board's Executive Committee4 the task of setting the terms of the
transaction, including the range of prices to be offered.
Ata regular WMX Board meeting held on March 11, 1997, the WMX
directors again considered the concept of a Dutch auction self-tender offer.
Before the meeting, members of the Board received materials prepared by
Merrill Lynch describing the format of a typical Dutch auction. Merrill
Lynch explained that in a Dutch auction the company determines the price
range according to the following criteria:
*
*
*

The low end of the price range is at or slightly above
market price;
The high end of the price range is up to 15% above the low
end of the range; and
The range depends on market circumstances.

At this meeting, the Board transferred responsibility for setting the price
range ofthe Dutch auction from the Executive Committee to a three-member
pricing committee.5
On March 27, 1997, after the stock market had closed, the pricing
committee met to determine the price range for the Dutch auction. On that
day, the market price for WMX stock closed at $31. Using the conventional
formula for a Dutch auction as described by Merrill Lynch, the pricing
committee set the price range for the Dutch auction at $30-$35 per share.
On March 31, 1997--the next trading day 6-WMX announced its
Dutch auction self-tender offer.7 The Offer to Purchase specified that the
price range was $30-$35, and noted that the last market trading price before
the announcement was/had been $31. The Offer to Purchase stated that
WMX had been using a substantial portion of its excess cash to repurchase
shares through acquisition programs, using open market and negotiated
purchases, and that during 1996 the Company had purchased an aggregate
of 14.4 million shares at an average purchase price per share of $32.91. In
addition, the Offer to Purchase stated that the Dutch auction represented an
acceleration of what otherwise would have been a continuing stock
repurchase program. The Offer to Purchase set forth historical financial
*The Executive Committee was comprised of WMX then-Chairman Dean Buntrock and
then-CEO Phillip Rooney.
TIhlepricing committee consisted ofthe followingdirectors: DeanBuntrock, DonaldFlynn
and Paul Montrone. Phillip Rooney, one of the two members of the Executive Committee, had by
this time resigned from WMX.
1lhe New York Stock Exchange was closed on Friday, March 28,1997 for Good Friday.
7
The pricing committee issued its Offer to Purchase in compliance with Securities
Exchange Commission ("SEC") Rule 13e-4 which covers issuer self-tender offers, including Dutch
auctions. 17 C.F.R. § 240.13e-4 (1997).
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information of WIVIX and its subsidiaries for the years 1995 and 1996, a
description of certain recent historical events concerning WIVX, and a table
of quarterly market prices of WMX stock for 1995, 1996 and the first quarter
of 1997. The table of market prices indicated that during the 2 -year period
immediately preceding the Offer to Purchase, WMX stock traded between
$25% and $37 per share. None of the WVMX directors, according to the
Offer to Purchase, would tender their own shares in the Dutch auction.
Plaintiff, a WMX stockholder, commenced this action to enjoin the
Dutch auction based on four allegedly material omissions from the Offer to
Purchase. Specifically, plaintiff alleged that the Board failed to disclose: (1)
how the price range of $30-$35 was determined; (2) the DCF analysis that
Merrill Lynch had prepared; (3) that one of the purposes of the self-tender
was to satisfy a single stockholder;, and (4) the reasons why the Board failed
to recommend the self-tender.
After the Court denied plaintiffs motion for a preliminary injunction,
the tender offer continued as planned. Just before the end of the Dutch
auction period, plaintiff tendered 100 shares at a price of $30 per share.'
Then, on the weekend before the Dutch auction period was to close, Peter
Huizenga, one of the WMX directors, decided that he wanted to tender some
of his shares.' Upon learning of Huizenga's decision, the WMX Board
issued a press release the following Monday morning, April 28, 1997,
announcing Huizenga's decision. That same day-the last day of the Dutch
auction-Huizenga tendered three million shares at a price of $30. The
Dutch auction closed as scheduled at midnight on April 28, 1997, with
WMX having purchased thirty million shares at $30 per share.
Four months later, on September 19, 1997, plaintiff moved for partial
summary judgment on the five disclosure claims." These claims include
those asserted by plaintiff in his motion for a preliminary injunction as well
as a fifth claim that defendants breached their duty of disclosure by failing
to send a supplemental mailing to WMX stockholders informing them that
a WMIX director, Huizenga, would tender his shares in the Dutch auction
after all.1 2Defendants cross-moved for summary judgment on a variety of
grounds.

'At his deposition, plaintiff testified that he decided to tender because it gave him a chance
to cash out some of his stock that had not been performing well. Frank Dep. at 38-39.
9Huizenga decided to tender shares because his final term as director was coming to an end
and he wanted to diversify his investments. Huizenga Dep. at 10-13.
"%VMXaccepted one million of the three million shares Huizenga tendered.
"Plaintiffs motion is for "partial" summary judgment in that plaintiff seeks summary
judgment on the disclosure claims, but not on the damage issues.
"Defendants offer six grounds for the Court to grant summary judgment in their favor.
First, they contend that plaintiffs claims are barred by acquiescence because plaintiff tendered 100
shares in the Dutch auction after learning of the Merrill Lynch valuations and other allegedly
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II. LEGAL STANDARD
[1-5] Defendants' disclosure duties in connection with the Dutch auction
arise under both Delaware law and federal securities law. Under federal law,
Rule 13e-4 of the Securities Exchange Act of 1934 governs issuer self-

tender offers, including the type of Dutch auction that is at issue here. The
purpose of the Rule is to assure the "fair and equal treatment of all holders
of the class of securities that is the subject of a tender offer."' 3 Thus, Rule

13e-4 requires the issuer to disclose those "relevant facts known so that
shareholders have a fair opportunity to make their investment decision to
tender, sell, or hold their securities." 1' Relevant facts include "the terms of
the offer," as well as other information necessary "to ensure that security
holders have adequate information about a tender offer."1 5 In addition,
Schedule 13E-4 (which the issuer is required to file in connection with a
Dutch auction) obligates the issuer to disclose information materialto a
security holder's decision to tender shares 6 and any other information that

may be necessary to prevent the required disclosures from becoming
materially misleading. 7
[6-7] The legal standard governing defendants' disclosure obligations under
Delaware law is well settled. The WMX directors owe a duty of complete

candor to the WMX stockholders, requiring them to disclose all material
information in their possession." Completeness, not adequacy, is the

material information not disclosed in the Offer to Purchase. Second, defendants argue that plaintiff
lacks standing to sue for any alleged injury to holders ofWMXshares not sold in the Dutch auction.
See Abajianv. Kennedy, Del. Ch., CA No. 11425, at 20, Allen, C. (Jan. 17, 1992) ("[I]fplaintiffs
have sold no stock in the self-tender, I do not think they are in a position to litigate over the quality
of the disclosure in the Offer to Purchase."). Third, defendants argue plaintiffhas not claimed that
the alleged nondisclosures caused any injury to the stockholders as required under Loudon v.
Archer-Daniels-MidlandCo.,Del. Supr., 700 A.2d 135 (1997). Fourth, defendants contend that
the claims against Robert Miller should be dismissed because he was not a director at the time that
the disclosures were (not) made. Fifth, defendants assert thatplaintiffs claims against WMXshould
be dismissed because only the directors-and not the corporation itself-owe WMX stockholders
fiduciary duty. Sixth, defendants argue that plaintiffs claims for monetary relief are barred by
WMX's charter provision adopted pursuant to 8 Del. C. § 102(b)(7) which allows Delaware
corporations to exculpate theirdirectors forliability formonetary damages (with certain exceptions)
because plaintiff has not asserted claims against any director for breach ofthe duty of loyalty, bad
conduct or knowing violation of the law.
'Amendments to Tender Offer Rules; All-Holders and Best-Price, Exchange Act Release
No. 33-6653,51 Fed. Reg. 25,873,25,875 (July 17, 1986).
'lid (internal punctuation omitted) (discussed section 14(d), but equally applicable to
section 13e-4).
Ud ("[A]U members of the class subject to the tender offer [ought to] receive information
necessary to make an informed decision regarding the merits of the tender offer.").
117 C.F.R. § 240.13e-101 (1998), Schedule 13E-4, Item 8.
7
1 Id, Item 8(e).
"Cotle v. StandardBrandsPaintCo., Del. Ch., C.A. Nos. 9342 & 9405, at 11, Berger,
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mandate.19 Thus, the,essential inquiry is whether the alleged omission or
misrepresentation is material. 0
[8-9] Under either regime, omitted information is materialif a reasonable
stockholder would consider it important in deciding whether to tender his
shares or would find that the information has altered the "total mix" of
information available." In a Dutch auction, the stockholder's decision to
tender shares is driven by the differential between the price range offered
and the stock's market value. So where a stockholder is provided an
opportunity to tender his shares in a Dutch auction, and after he has
determined to sell rather than hold the stock, there is a single inquiry: Will
I make a profit if I tender shares in the Dutch auction instead of selling them
in the open market? Accordingly, only those facts that relate either to the
terms of the Dutch auction self-tender offer, or the stock's market price
(current and historical) would affect the total mix of information that a
reasonable stockholder would consider in deciding whether to tender shares,
and to what extent, in a Dutch auction.
[10-12]
In considering the concept of materiality in the context of a
Dutch auction, it is important to recognize that neither Delaware nor federal
law requires the issuer in a Dutch auction to offer its stockholders the
opportunity to tender at afairprice. Rather, federal law only requires the
issuer to offer all the security holders the same consideration for the shares
tendered. 2 Thus, an issuer in a Dutch auction self-tender offer who pays the
same price to all stockholders who tender their shares-even though that
price does not reflect the stock's intrinsic value-has satisfied its pricing
obligation under federal law. Consequently, Schedule 13E-4 does not
require the issuer to affirmatively disclose such things as: (1) the fair price
of the shares to be tendered; (2) a fairness opinion concerning the value of
the shares to be tendered; (3) the methodology used to set the self-tender
price range; (4) a recommendation of the board of directors.'
[13-14]
Delaware law similarly does not require a board to offer or to
pay a fair price to its stockholders where, as here, the Company conducts a
V.C. (Mar. 22, 1990).
"Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278, 281 (1977).
"Brodyv. Zaucha,Del. Supr., 697 A.2d 749,753 (1997) ("An omitted [or misrelented]
fact is material if there is a substantial likelihood that a reasonable shareholder would consider it
important in deciding how to vote.... It does not require proof of a substantial likelihood that

[proper] disclosure.., would have caused the reasonable investor to change his vote.") (quoting
Rosenblattv. Getty OilCo., Del. Supr., 493 A.2d 929,944 (1985)) (citation omitted); see also In
re Dr.Pepper/Seven Up Companies,Inc., Del. Ch., CA. No. 13109, at 7, Chandler, V.C. (Feb. 9,
1996); Arnoldv. Societyfor Savings Bancorp., Inc., Del. Ch., 650 A.2d 1270, 1277 (1994).
"Rosenblattv. Getty OilCo., Del. Supr., 493 A.2d 929,944 (1985) (citing NC Indus., Inc.
v. Northway, Inc., 426 U.S. 438,449 (1976)).
"See 17 C.F.R. § 240.13e-4(f)(4)(1997).
"See 17 C.F.R. § 240.13e-101 (1998), Schedule 13E-4.
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non-coercive tender offer." It is undisputed that the WMX Dutch auction
tender offer was not coercive. None of the WMX stockholders were being
squeezed out or forced to sell; nor were WMX stockholders prevented from
future equity participation. Furthermore, there is no evidence that the WMX
Board was aware that the Company's stock was either underpriced or
overpriced in the market. In the circumstances.presented here, therefore, the
WMX Board was not obligated to pay a fair price for shares that WMX
stockholders tendered in the Dutch auction.
Im.SPECIFIC CLAIMS
A. PricingMethodology
Plaintiff alleges that the Board breached its fiduciary duty in failing
to disclose how the $30-$35 price range was determined. Specifically,
plaintiff argues that the Offer to Purchase should have stated: (1) that the
Dutch auction price range was derived by applying a standard formula to
WMX's closing price on a specific day, (2) that a special "pricing"
committee of the Board, asopposed to the full Board, determined the price
range to be used in the Dutch auction, and (3) that the full Board did not
consider and approve the terms of the Dutch auction that were decided by
the pricing committee. Plaintiff maintains that a reasonable stockholder
would have wanted to consider this information in deciding whether to
participate in the Dutch auction. Plaintiff further argues that without this
disclosure a reasonable stockholder might have mistakenly believed that the
price range offered in the Dutch auction reflected the stock's intrinsicvalue,
when in fact the price range was based on its marketprice. According to
plaintiff, therefore, because the Board provided specific facts in the Offer to
Purchase relating to the Board's decision-making process, but failed to
disclose this pricing methodology, the Offer to Purchase was materially
misleading.
[15] I find plaintiffs argument unpersuasive. While this information
admittedly might be of interestto a stockholder deciding whether or not to
tender shares in the Dutch auction, neither the methodology employed to set
the price range in a Dutch auction self-tender nor the fact that a special
committee, as opposed to the full Board, set the price range and other terms
of the Dutch auction is material to that decision. A reasonable stockholder
simply would not have attached importance to those facts in answering the
-Lewis v. FuquaIndus.,Inc., Del. Ch., CA. No. 6534, at 7, Hartnett, V.C. (Feb. 16,1982)
("[B]ecause this is atender offerwhich the individual stockholders may acceptorreject asthey wish
and nota freeze outmerger, the defendants had no duty to offer any particular sum to stockholders
as long as they complied with the requirements of full disclosure with complete candor.").
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question: Will I make a profit if I tender shares in the Dutch auction instead
of selling them in the open market?
As noted earlier, SEC rules and regulations governing tender offers
do not require disclosure of how the price range is set in a Dutch auction
self-tender. 2 In addition, Delaware courts generally do not require
disclosure of pricing methodology in connection with non-coercive selftender offers.' Such disclosure would be necessary where the board has a
duty to offer afair price (which I have already concluded is not the case
here)2 or the board has made a partial disclosure that implies that the offered
price is fair, thereby requiring additional disclosures to ensure a balanced
presentation. 2
Plaintiff does argue that the Offer to Purchase misleadingly
[16-17]
implies that the price range offered reflects WMX's intrinsic value. After
reviewing the Offer to Purchase in its entirety, however, I cannot agree.
Nowhere does the Offer to Purchase state that the price range was based on
the Company's intrinsic value. To the contrary, the Offer to Purchase clearly
states that WMX had been repurchasing its shares on the open market and
that this Dutch auction was an extension of thatprogram.*9 Moreover, the
Offer to Purchase provides (what were then) current and historical market
prices for WMX stock, and includes a table tracking the Company's
repurchase of 14.4 million shares during 1996 at an average price of $32.91.
In my opinion, attaching the ordinary meaning to the language used, the
Offer to Purchase would lead a reasonable WMX stockholder to conclude
that the price range for the Dutch auction was market driven, rather than an
effort to reflect some intrinsic (or fair) value range for WMX stock.3 Read
in its entirety, nothing in the Offer to Purchase misleadingly suggests that the
price range was based on the stock's intrinsic value. I conclude, therefore,
"'See 17 C.F.R. § 240.13e-101 (1998), Schedule 13E-4.
'See generallyLewis at 7.
2Cf Abajian v. Kennedy, Del. Ch., CA. No. 11425, at 18 n.5, Allen, C. (Jan. 17, 1992).
'See, e.g., Eisenbergv. Chicago-MilwaukeeCorp., Del. Ch., 537 A.2d 1051,1060 (1987).
29
The Offer to Purchase states in pertinent part:
The Board ofDirectors has determinedthatthe Company's financial condition and
outlook and current market conditions, including recent trading prices of the
Shares, make this an attractive time to repurchase a significant portion of the
outstanding Shares .... In the view of the Board ofDirectors, the Offer represents
an acceleration ofwhat would otherwise have been a continuing share repurchase
program .... Prior to the announcement of the Offer, the Company has been
using a substantial portion of its excess cash to repurchase Shares through
acquisition programs using open market and negotiated purchases.
Offer to Purchase at 8.
"Infact, afternotingthe closingper Share sales price ofWMXstockon the lasttrading day
prior to the announcement of the Offer, the Offer to Purchase states; "STOCKHOLDERS ARE
URGED TO OBTAIN CURRENT MARKET QUOTATIONS FOR THE SHARES." Offer to
Purchase at 17 (emphasis in original).
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that defendants did not have a duty to disclose additional information
regarding the basis for the Dutch auction price range.31
B. The MerrillLynch Valuations
Plaintiff also contends that the Board breached its duty of disclosure
in failing in the Offer to Purchase to inform WMX stockholders of the
valuations Merritt Lynch presented at the three-day January 1997 Board
meeting? 2 Plaintiff insists that these valuations indicate that WMX stock
was worth as much as $37.68 per share. Plaintiffalso claims that, even if the
valuations indicate that WMX stock was worth less than $37.68 per share,
the Board still had a duty to disclose the Merrill Lynch research to
stockholders because stockholders would have found the information
valuable in deciding whether and to what extent to participate in the Dutch
auction.
I am not convinced, however, that the Merrill Lynch valuations
needed to be disclosed. I have already concluded that the terms of the Offer
to Purchase would have made it clear to a reasonable stockholder that the
auction price range was market driven, thereby rendering the intrinsic value
of the WMX stock immaterial to the stockholder's decision whether or not
to participate in the Dutch auction. Disclosure of the Merrill Lynch
valuations simply would not have significantly altered the total mix of
information available to the stockholders.
[18] In addition, Delaware courts do not require mandatory disclosure of
valuation opinions prepared in connection with a board's approval of a selftender offer. 3 In fact, to the contrary, it is settled under our decisional law
that where a board is not obligated to offer or pay a fair price, absent any
materially misleading disclosures, it is neither required to disclose to its
stockholders the pricing methodology nor an investment bank fairness
opinion, including valuations.?3' Because the WMX Board in these
circumstances was not obligated to offer its stockholders a fair price, it was
3

See Cottle v. StandardBrands PaintCo., Del. Ch., CA. Nos. 9342 & 9405, at 13,
Berger, V.C. (Mar. 22, 1990) (duty of candor does not require disclosure of the absence of other
relevant facts).
"Included in this category of"valuations" are statements made by Merrill Lynch during its
presentation to the Board that WMX's DCF valuations were consistent with WMX's market price,
and that the currentmarket price appeared fairly valued to somewhat overvalued. Atthe time Menill
Lynch made these statements, i.e., January 1997, WMX was trading at $36.50 per share.
"See Seibert v. Harper& Row, Publishers,Inc., Del. Ch., 10 Del. J. Corp. L. 645, 655
(1984) (opinions, as opposed to facts, generally need not to be disclosed).
'See Cottle, at 15 (directors have no obligation to disclose fairness opinion in connection
with non-coercive Dutch auction); Lewis v. FuquaIndus., Inc., Del. Ch., C.A. No. 6534, at 7,
Hartnett, V.C. (Feb. 16, 1982) ('There is no obligation to pay a fair price... in a non-freeze out
Tender Offer.").
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similarly not required to disclose the Merrill Lynch valuation opinions.
Thus, I conclude that the Merrill Lynch valuation opinions were not required
to be disclosed to the stockholders.
C. The Purposeof the Self Tender
Plaintiff argues that the Offer to Purchase!s disclosure regarding the
purpose of the self-tender misleadingly omits that the self-tender was largely
designed to placate one of W iX's largest stockholders who preferred a
Dutch auction to other suggested alternatives. Plaintiff maintains that even
if the general purpose of the self-tender was to enhance stockholder value
while reducing excess cash, the specific purpose of the self-tender was to
satisfy a WMX stockholder with significant holdings.
[19] Plaintiff, however, has not provided any new evidence or legal theory
to suggest that my initial ruling at the preliminary injunction hearing was
incorrect. At that hearing, I concluded that the purpose of WVX's selftender was to enhance stockholder value by increasing the earnings per share
ratio and providing stockholders an exit strategy without typical transaction
costs.3" I also held that the Offer to Purchase adequately discloses that
purpose of the self-tender offer. The Offer to Purchase provides a 2 page
description of the purposes of the Dutch auction including, inter alia,to
"increase stockholder value" and "accelerat[e]... what would otherwise
have been a continuing share repurchase program and a use of the
Company's cash generation ability that should benefit the Company and its
stockholders over the long term."36 Admittedly, defendants did not disclose
that one of WIMDs larger stockholders preferred a Dutch auction to a debtreducing transaction. But this does not, in and of itself or in aggregate, make
defendants' disclosure as to the central purpose of the Dutch auction
misleading or incomplete.37 The fact that the decision to self-tender in the
3

Offer to Purchase at 8 ("he Offer provides stockholders who are considering a sale of
all or a portion oftheir Shares with the opportunity to determine the price or prices [within the Dutch
auction price range] at which they are interested in selling their Shares and, subject to the terms and
conditions of the Offer, to sell those Shares for cash without the usual transaction cost associated
with market sales. In addition, stockholders owning fewer than 100 Shares whose Shares are
purchased pursuantto the Offer not only will avoid the payment ofbrokerage commissions but also
will avoid any applicable odd lot discounts payable on a sale of their Shares in an NYSE
transaction.").
'Offer to Purchase at 8.
"At his deposition, Buntrock, the CEO and Chairman, testified that one of WMX's largest
stockholders preferred a buy-back scheme to a debt-reducing transaction. Plaintiff alleges that the
pattieshaveafimdamentaldisagreementregardingBuntroclestestimony thataminimum, creates
a question of fact sufficient to deny defendants' motion for summary judgment. I have read the
Buntrock deposition in its entirety, and I disagree. However the parties disagree as to the import of
Buntrocles testimony, it does not alter the fact that defendants' disclosure as to the purpose of the
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Dutch auction format also satisfied the wishes of a major stockholder does
not conflict with or negate the disclosed purposes of the self-tender.
Accordingly, I find that defendants did not breach their fiduciary duty in
their disclosure of the purpose of the Dutch auction. To hold otherwise
would impose an unfortunate and unnecessary burden upon companies who
wish to engage in market-driven self-tenders or large-scale stock repurchase
programs by defeating the very purpose of those programs. In addition;
creating needless hurdles for stock repurchases (self-tenders or otherwise)
might have the unfortunate effect of decreasing stockholders' liquidity and
foreclosing a means for companies to send credible signals to the market
about future prospects.
D. Why the BoardFailedto Recommend the Self-Tender
Although the Board of Directors voted unanimously to engage in the
Dutch auction self-tender offer, the Board did not make any recommendation
to stockholders regarding the fairness of the auction price range or whether

the stockholders ought to participate." Plaintiff claims that, because the
Board failed to make a recommendation to stockholders one way or the
other, the Board was obligated to explain why it chose not to do so. 39
[20] In response, I find Cottle4° instructive. In that case, the Board of the

defendant Company approved a Dutch auction self-tender offer. The Cottle
plaintiffs argued that the Board was thereby required to disclose an opinion

as to the fairness of the offer, as well as a recommendation as to whether the
stockholders should tender. Then-Vice Chancellor Berger dismissed
plaintiffs' claims, stating that "opinions, as opposed to facts, generally need

Dutch auction provides "an accurate, candid presentation of why the self-tender is being made."
Eisenbergv. ChicagoMilwaukee Corp., Del. Ch., 537 A.2d 1051, 1059 (1987).
"TheOffer to Purchase states:
NEITHER THE COMPANY NOR ITS BOARD OF DIRECTORS MAKES
ANY RECOMMENDATION TO ANY STOCKHOLDER AS TO WHETHER
TO TENDER OR REFRAIN FROM TENDERING ANY OR ALL OF SUCH
STOCKHOLDER'S SHARES OR AS TO THE PURCHASE PRICE OF ANY
TENDER .... STOCKHOLDERS ARE URGED TO CONSULT THEIR OWN
INVESTMENT AND TAX ADVISORS AND MAKE THEIR OWN
DECISIONS WHETHER TO TENDER SHARES AND, IF SO, HOW MANY
SHARES TO TENDER AND THE PRICE OR PRICES AT WHICH TO
TENDER.
Offer to Purchase at 9 (emphasis in original).
"Although this Court earlier ruled that the Board was not required to expressly take a
position on whether WMX stockholders should tender their shares in the Dutch auction, plaintiff
contends that the Court misunderstood plaintiffs position when it made that ruling.
4'Cottlev. StandardBrands PaintCo., Del. Ch., CA. Nos. 9342 & 9405, Berger, V.C.
(Mar. 22, 1990).
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not be disclosed. ' 41 Here too, recommendations as to fairness or suggested
participation need not be made. Moreover, the reasons underlying the
absence of a recommendation need not be disclosed 2 It is only logical that
if directors are not required to disclose their opinion as to whether
stockholders should tender in a Dutch auction, they should not be required
to disclose the reasons underlying that opinion. To find otherwise would
significantly undermine our decisional law allowing directors to refrain from
making such a recommendation in the first place. I conclude, therefore, that
the WMX directors were not required to disclose the reasons, if any, for their
decision not to recommend the Dutch auction and, thus, they did not breach
their fiduciary duty of disclosure by failing to do so.
E.

SupplementalDisclosureRegardingHuizenga'sParticipation
in the Dutch auction

According to plaintiff, the Board had an absolute duty to
communicate directly to the WMX stockholders Huizenga's decision to
tender his shares in the Dutch auction. Plaintiff argues that the press release,
issued on the day that the Dutch auction closed, did not satisfy the Board's
obligation to its stockholders. Rather, plaintiff asserts, a supplemental
mailing was required-and if a mailing was not possible due to time
constraints, then the Board should have either postponed the closing date of
the auction or refused to allow Huizenga to tender his shares. Plaintiff thus
alleges that defendants' failure to send supplemental notification of
Huizenga's decision to tender constituted a breach of their fiduciary duty of
disclosure.
[21] I cannot agree with plaintiffs argument. In addition to setting forth
exactly what information must be included in filings with the SEC in
connection with a tender offer, federal law establishes under what
circumstances it is necessary to supplement the information in those federal
filings and, more significantly, the manner in which such supplemental
disclosure is to be disseminated. Rule 13e-4(e)(2) provides that "[i]f a
material change occurs in the information published, sent or given to security
holders, the issuer or affiliate shall disseminate promptly disclosure of such
change in a manner reasonably calculated to inform security holders of such
43
change."

41

d at 15.
Additionally, if it is true, as defendants argue, that no specific facts underlie the Board's
decision not to make a recommendation to stockholders, the Board should not be forced to create
a reason in order to disclose it.
'317 C.F.R. § 240.13e-4(e)(2) (1997).
42
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[22] When the Board disseminated its Offer to Purchase to the WMX
stockholders, its statement that no WMX officers or directors intended to
tender their shares was correct at the time. Plaintiff does not allege
otherwise. Huizenga decided to tender his shares during the weekend
immediately prior to the close of the Dutch auction. Huizenga did not make
this decision to tender in order to somehow mislead stockholders, or
otherwise manipulate the Dutch auction (nor is this alleged by plaintiff).
Rather, Huizenga decided to tender his shares (at the eleventh hour) at the
urging of family and advisors who encouraged him to diversify his
investments in light of his imminent retirement from his position on the
WMX Board. After learning that Huizenga intended to tender, the Board
did not attempt to withhold this information from the WMX stockholders.
On the contrary, on the following Monday morning the Board promptly
disclosed Huizenga's decision to tender his shares through a press
release-the most timely and practical means available for communicating
this information to the WMX stockholders. The day after that, April 29,
1997, the Board filed with the SEC an amendment to the Schedule 13E-4.
Assuming arguendothat Huizenga's decision to tender his WMX
shares in the Dutch auction was a material change that the Board was
required to disclose, I conclude that the Board's issuance of a press release
on the Monday morning after learning of Huizenga's decision was a prompt
response reasonably calculated to inform the WMX stockholders of this
change. Plaintiff argues that rather than issue a press release, defendants
should have either prevented Huizenga from tendering his shares in the
Dutch auction or extended the close of the Dutch auction so that a
supplemental mailing could have been sent to the WMX stockholders.
[23] Plaintiff's first option is not tenable because Rule 13e-4(f)(8)
prescribed that "[n]o issuer or affiliate shall make a tender offer unless: (i)
The tender offer is open to all security holders of the class of securities
subject to the tender offer. . . ."" Accordingly, defendants were not
permitted to exclude Huizenga from participating in the Dutch auction.
[24] Plaintiff's second option suggests that state fiduciary law should
override the federal regulatory scheme to require the Board to extend its
offer in a way that is not required by federal law. I am hesitant, however, to
impose additional disclosure obligations where federal securities law quite
plainly does not, particularly where the plaintiff has not alleged any
malfeasance on the part of defendants.45 "What makes good sense-good
policy-in terms of mandatedcorporatedisclosure... involves not simply
"17 C.F.R. § 240.13e-4(O(8) (1997).
4
SeeInre WheelabratorTechnologies,Inc. ShareholdersLitig.,Del. Ch., CA. No. 11495,
at 16, Jacobs, V.C. (Sept. 6, 1990) (rejecting argument that one-year budget forecast should have
been disclosed in proxy where federal law does not required such disclosure).
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the moral intuition that directors should be candid with stockholders with
respect to relevant facts, but inescapably involves technical judgments
concerning what is feasible and helpful in varying circumstances.
Judgments concerning what disclosure, if any... should be mandated...
not by a court under a very general materiality standard, but by an agency
with finance expertise."' The SEC "has a technical staff, is able to hold
public hearings, and can, thus, receive wide and expert input, and can
specify forms of disclosure, ifappropriate. It can propose rules for comment
and can easily amend rules that do not work well in practice."'47 Because
plaintiff has not persuaded me that Delaware should impose supervening
requirements upon the federal securities regulatory regime, I find that
plaintiff s extension option is also not tenable.
[25] In deciding that defendants satisfied their obligation of supplemental
disclosure, I consider both the manner of dissemination and the content of
the disclosure. As to the manner of disclosure, I note that defendants only
learned of Huizenga's decision to tender during the weekend prior to the
close of the Dutch auction. The following Monday morning, defendants
issued a press release. Nowhere in the record does plaintiff suggest that the
press release was not picked up by the media. Further, I think it reasonable
to expect that, in the context ofa self-tender, stockholders and brokers would
pay closer attention to the media. Where there is a self-tender offer,
information tends to be disseminated to the marketplace quickly. The
Board's issuance of a press release, in my opinion, was an effective and
practical means of communicating with WIvIX stockholders in a prompt
manner under the circumstances.
[26] As to the content of the supplemental disclosure, I am not convinced
that this information was material or significant to a reasonable
stockholder.48 In my opinion, the fact that one of thirteen directors, for
personal reasons, changed his mind and decided to tender was not such a
new and significant development as to mandate supplemental disclosure.
Huizenga was only one of thirteen WMX directors, twelve of whom did not
tender their shares. Further, Huizenga was about to retire from the Board,
and this information had already been disclosed to the WMX stockholders
in a proxy statement issued on March 28, 1997. Finally, as discussed earlier,
'Lewis v. Vogelstein, Del. Ch., C.A. No. 14954, at 10, Allen, C. (Mar. 7, 1997, revised
Mar, 11, 1997) (emphasis in original). The proper agency in these circumstances is the SEC.
47Ind
*'Plaintifferroneously cites In re EnvirodyneIndus., Inc. ShareholdersLiig., Del. Ch.,

CA. No. 10702, Hartnet, V.C. (Apr. 20,1989), for the proposition that information contained in
an amendment to an SEC filing is presumptively material. This simply is not correct. In
Envirodyne, first the Court found the information at issue to be material. Then the Court explained
that the fact that defendants had included the information in an amendment to the SEC simply
reinforced its earlier finding of the information's materiality.
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the fact of Huizenga's decision to tender-a decision based on purely
personal considerations-involves neither the terms of the Dutch auction,
nor the market price of WMX stock.
In sum, I find that the manner in which defendants disseminated the
supplemental disclosure concerning Huizenga's decision to tender satisfied
their obligation to the WMX stockholders. Therefore, I cannot find that
defendants breached their fiduciary duty of disclosure by issuing a press
release rather than sending a supplemental mailing.49 In addition, because
defendants' other alleged omissions-including the Merrill Lynch valuations,
the pricing methodology, the purpose of the self-tender, and the reasons
underlying the Board's decision not to provide a recommendation-do not
involve either the terms of the Dutch auction or WMXs market price, these
alleged omissions are not material. Accordingly, I decline to find that
defendants breached their fiduciary duty of disclosure to plaintiff or any of
the WMX stockholders as a result ofthe alleged omissions complained of by
plaintiff.
IV. CONCLUSION
[27] The Court may grant a motion for summary judgment where there is
no genuine issue of fact in dispute and the moving party is entitled to
judgment as a matter of law.5 Because I conclude that there is no genuine
issue of fact in dispute and that defendants are entitled to judgment as a
matter of law, I grant defendants' motion for summary judgment and deny
plaintiffs motion for summary judgment.5'

Ordinarily, I would not need to say more. In this case, however, it is
important to note that even if the alleged omissions were material, I still
would enter judgment in defendants' favor because plaintiffs claims are
barred by WMX's charter provision, adopted pursuant to 8 Del. C.
§ 102(b)(7). This provision shields directors from personal liability for
money damages for breach of their duty of care-the fiduciary duty
49

This holding is consistentwith thatreached in Toder v. Hewitt, Del. Ch., CA No. 16106,
Lamb, V.C. (Jan. 21,1998) (Bench Ruling). In that case, Vice Chancellor Lamb did not require the
Board to extend the closing date of a tender offer so that a supplemental mailing could be sent to
stockholders. Rather, he found that the issuance of a press release satisfied the directors' fiduciary
duty of disclosure to their stockholders.
50Ct. Ch. R1.56.
5
Plaintiff also moved the Court to certify the class, with Henry S. Frank as the class
representative. HoweverbecauseIgrantdefendants' cross-motion forsummaryjudgmentanddeny
plaintiffs motion for summary judgment, I need not reach this question.
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implicated by plaintiffs disclosure claims. Plaintiff argues that WM)Cs
§ 102(b)(7) provision is inapplicable because at least two exceptions to the
provision apply. First, plaintiff asserts that the disclosure violations
implicate the duty of loyalty rather than the duty of care because the Dutch
auction involves built-in conflicts of interest between the fiduciaries and the
stockholders to whom the offer is directed. 2 Second, plaintiff asserts that
the disclosure violations were a product of a "knowing violation" of the
law. As explained below, however, plaintiffs attempts to fit within these
statutory exceptions are without merit.
Although plaintiff suggests that somehow the disclosure violations
implicate the directors' duty of loyalty, the Dutch auction was not an
interested transaction. The directors were not buying back WiXVs shares
to benefit themselves personally, but rather to benefit the corporation.
Moreover, plaintiffdoes not even attempt to show that the directors received
any personal benefit as a result of conducting the Dutch auction.' Based on
these undisputed facts, the alleged disclosure violations simply cannot
implicate the duty of loyalty.55 Rather, they involve the directors' duty of
care, which fits squarely within the protection of the Company's § 102(b)(7)
provision.
As for plaintiffs argument that defendants failed to disclose the
alleged omissions in "knowing violation of the law"-and thus outside the
protection of the § 102(b)(7) provision-plaintiff offers no Delaware
precedent in his favor. 6 Evidently, plaintiffs position is that a "knowing
violation" requires only that the directors have an awareness of the facts
constituting a breach of fiduciary duty, not necessarily a subjective

2

See 8 Del. C. § 102(b)(7)(i) (provision does not apply to breach of director's duty of

loyalty).
'See 8 Del. C. § 102(b)(7)(ii) (provision does not apply to knowing violation of law).
5
Cf Eisenbergv.ChicagoMilwaukee Corp., Del. Ch., 537 A.2d 1051 (1987) (Offer to
Purchase failed to disclose fiat directors had direct and personal interest in the success of the selftender offer).
"See Lawrence A. Hamermesh, CallingOff The Lynch Mob: The CorporateDirector's
FiduciaryDisclosureDuty, 49 Vand. L.Rev. 1087,1156 (1996) ('In the case ofa stockrepurchase
in which the directors have no such material conflicting interest, however, the central concern of
fiduciary law over abuse of position for self-aggrandizement is absent.").
'Plaintiff cites to UnitedStatesv. InternationalMinerals& ChemicalCorp., 402 U.S. 558
(1971), a case not at all similar to the case subjudice. InternationalMinerals involved the
interpretation of the word "knowingly," found in 18 U.S.C. § 834(t), a statute that gives the
Interstate Commerce Commission the power to regulate the shipment of corrosive liquids. That
statute states that whoever "knowingly violates any such regulation" shall be fined or imprisoned.
InInternationalMinerals,theUnited States Supreme Courtheld thatthe word "knowingly" pertains
only to knowledge ofthe facts. The Court also held that, because dangerousproductsare involved,
the probability of regulation is so great that the shipper must be presumed to be aware of the

regulation.
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understanding that the Court would characterize those facts as a breach of
fiduciary duty.
[28] .The Delaware Supreme Court, however, rejected that same argument
when advanced by the plaintiff in Arnold v. Society ForSavings Bancorp,
Inc."' There, the plaintiff alleged that the director defendants' conduct fell
within the exception of § 102(bX7)(i) & (ii) because the directors knowingly
failed to make proper disclosure. The Court disagreed with the plaintiff,
finding that § 102(b)(7) protected the director defendants from liability
because there was no affirmative proof that the director defendants
knowingly or deliberately failed to disclose facts that they knew were
material. Similarly, here the record clearly indicates that defendants did not
believe the alleged omissions were material. And I have so concluded.
Therefore, as with the director defendants in Arnold, defendants' alleged
omissions in this case could not constitute a "knowing violation of the law."
Because plaintiffs disclosure claims do not fall within either of the two
pertinent exceptions to § 102(bX7), they are barred by the WMX § 102(bX7)
charter provision.
An Order has been entered in accordance with this decision.
ORDER
For the reasons assigned in this Courtes Memorandum Opinion
entered in this case on this date, it is
ORDERED that summary judgment on all claims is entered in favor
of defendants and against the plaintiff and the costs of this action are
assessed to each party respectively.

"Del. Supr., 650 A.2d 1270 (1994).
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GOLDEN CYCLE, LLC v. ALLAN
No. 16,301
Courtof Chancery of the State of Delaware,New Castle
December 10, 1998
Plaintiff applied the second time for preliminary injunctive relief in
aid of its effort to acquire control of defendant corporation. Plaintiff alleged
that certain provisions of the plan of acquisition of the defendant were
approved in violation of the defendant's board of directors' fiduciary duties
and are impeding the plaintiffs competing offer to acquire defendant
corporation.
The court of chancery, per Vice-Chancellor Lamb, denied the
application for preliminary injunctive relief because, if plaintiff was
successful in its consent solicitation, its director nominees would be in a
position to terminate the merger agreement of the plan of acquisition and
defendant corporation would be able to enter into a higher priced transaction
with plaintiff.
1.

Injunction

138.1, 138.21

Plaintiff has the burden of demonstrating a reasonable probability of
success on the merits of its claim that irreparable harm will result if an
injunction is not granted, and the balance of equities favors issuance of the
injunction.
2.

Injunction

138.21, 189

A preliminary injunction is an extraordinary remedy, which will not
issue unless it has been earned and will be denied where the remedy sought
is excessive in relation to or, unnecessary to prevent the injury threatened.
3.

Corporations

&-

310(1)

In an action to enjoin a corporate transaction for breach of fiduciary
duties, one of three levels of judicial review are applied: the deferential
business judgment rule, the Unocal or Revlon enhanced scrutiny standard or
the stringent standard of entire fairness.
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4.

Corporations

U

310(1)

The entire fairness of a transaction will be scrutinized by the courts
where a majority of the directors approving the transaction were interested
or where a majority stockholder stands on both sides of the transaction.
5.

Corporations

2

310(1)

Directors are interested if they appear on both sides of a transaction
or expect to derive any personal benefit from it in the sense of self-dealing
as opposed to a benefit which devolves upon the corporation or all
stockholders generally. DEL. CODE ANN. tit. 8, § 144(a) (1998).
6.

Corporations

0=

310(2)

When a board of directors is comparing a transaction with a bidder
approving the board's actions with a bidder threatening litigation over such
actions, the board may consciously chose the bidder approving the board's
actions for the implied benefit of no litigation and the litigation-threatening
bidder may not rely on its intent to litigate as a means to manufacture a
director conflict of interest.
7.

Corporations

C=9 319

Where there has been no showing of an offer of employment, written
or otherwise, or even discussions regarding post-transaction employment of
the company's management directors, the court will not conclude that the
board is interested simply because a bidder has a policy of retaining key
management.
8.

Corporations

=

310(2)

When the court has not been presented with evidence that the board
harbors any untoward hostility toward a bidder, directors will not be
considered to be interested, to the point ofthe court requiring entire fairness,
based on unsupported, generalized allegations.
9.

Corporations

O

310(1)

Directors' approval of an agreement and their actions taken in
conjunction with the decision to sell control of the company are subject to
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their Revlon duty to act reasonably to seek the transaction offering the best
value reasonably available to stockholders.

10.

Corporations

*

310(1)

In Delaware, there is no single blueprint that a company must follow,
in order to fulfill its fiduciary duties, in the context of a sale of the company.
11.

Corporations

Q

310(1)

When faced with competing offers to acquire a company, directors
must: analyze the entire situation and evaluate the consideration being
offered in a disciplined manner; assess a variety of practical considerations
relating to each alternative, including fairness and feasibility; proposed or
actual financing and the consequences of that financing; questions of
illegality; the risk of nonconsummation; bidder's identity; prior background
and other business experience; and the bidder's plans for the corporation and
its effects on stockholder interests.
12.

Corporations

Q

310(1), 320(11)

A threshold examination under the enhanced scrutiny test consists of:
(a) a judicial determination regarding the adequacy of the decision-making
process employed by the directors, including the information on which the
directors based their decision; and (b) a judicial examination of the
reasonableness of the directors' action in light of the circumstances then
existing, given the directors' burden of proving that they were adequately
informed and acted reasonably.
13.

Corporations

320(11)

In applying enhanced judicial scrutiny, the courtfs responsibility is not
to second-guess the decision-making process of the directors but to decide
whether the directors made a reasonable decision, not a perfect one.
14.

Corporations

0

310(2)

Where the board has sought the best value reasonably available for the
shareholders, it will be found to have acted reasonably and as required by its
fiduciary duties.
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Corporations

Otm,

317(3), 320(11)

While a board may not favor one bidder over another for selfish or
inappropriate reasons, it may do so if, in good faith, it advisedly believes
shareholder interests would be advanced.
16.

Corporations

OU 310(1)

When the terms of a merger agreement do not preclude a higher bid,
directors can fulfill their Revlon duties without contacting a known
interested party who might be willing to offer more.
17.

Corporations

C:m 310(1)

When a bidder fails to acknowledge that a board's decisions were
importantly influenced by a bidder's own decision to disengage from the
board, these considerations seriously undermine the credibility of the
bidder's arguments on a preliminary injunction motion.
18.

Corporations

O2= 310(1)

It is not appropriate to adjudicate questions relating to the board's
satisfaction of its Revlon duties in a hypothetical manner, because decisions
on motions for preliminary injunction are, of necessity, highly fact specific.
19.

Corporations

ON-

310(1)

When a bidder refuses to sign the proffered confidentiality agreement,
there is no record on which to examine whether the bidder's access to due
diligence materials might have been inappropriately limited.
20.

Corporations

C=* 3 10(1)

The directors of a company are entitled to establish the process best
adapted to the sale of their company.
21.

Corporations

C=-

310(1)

If a potential purchaser chooses to disregard the process established
by the board, including refusal to sign a confidentiality agreement, the board
can make a good faith decision to treat it differently from a bidder who
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follows the procedures established by the board, providing doing so is in the
best interests of the stockholders.
22.

Corporations

0=

310(1)

Achieving the best possible transaction for the shareholders can
include material factors other than price such as the form of consideration,
timing of the transaction or risk of nonconsummation.
23.

Corporations

312(5)

A board is not required to contact the lower bidder when one bidder's
outstanding proposal is lower than another's, and the higher bidder's merger
agreement does not preclude further bidding by the lower bidder.
24.

Corporations

*=

72, 312(1), 312(5)

Delaware law recognizes the propriety in appropriate circumstances
of reasonable and proportionate termination fee/expense reimbursement and
window shop provisions in merger agreements.
25.

Injunction
Corporations

@

138.1, 138.21
@
310(1)

There is no need for injunctive relief when either a merger agreement
or a poison pill rights plan does not preclude termination of the merger
agreement, the offensive termination fee provisions or establishes a grossly
unfair price which precludes further competitive bidding.
26.

Injunction

@M 138.42

An injunction maybe denied if the unsettled condition ofthe financial
markets threatens the bidder chosen by the board with substantial and
irreparable harm.
27.

Corporations

0D

310(1)

In the absence of a compelling reason, such as unlawful coercion,
there is no reason to interfere with the stockholders' ability to choose and, in
choosing, to determine the outcome ofa contest between competing bidders.
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David J. Margules, Esquire, and Todd C. Schiltz, Esquire, of Wolf, Block,
Schorr and Solis-Cohen LLP, Wilmington, Delaware, for plaintiff.
John H. Small, Esquire, Bruce E. Jameson, Esquire, of Prickett, Jones,
Elliot, Kristol & Schnee, Wilmington, Delaware; and Wayne
Smith, Esquire, of Gibson, Dunn & Crutcher, LLP, Irvine, California, of
counsel, for defendants Lionel M. Allan, James J. Kelly, Jr., Joseph- F.
Keenan, Joseph Piazza, Sr., and Global Motorsport Group, Inc.
David C. McBride, Esquire, Martin S.Lessner, Esquire, and Danielle Gibbs,
Esquire, of Young, Conaway, Stargatt & Taylor LLP, Wilmington,
Delaware; and Eric M. Roth, Esquire, George T. Conway II, Esquire and
Elizabeth K. Stepp, Esquire, of Wachtell, Lipton, Rosen &Katz, New York,
New York, of counsel, for defendants Stonington Acquisition Corporation'
and GMG Acquisition Corporation.
LAMB, Vice-Chancellor
L INTRODUCTION
This is the second time, plaintiff, Golden Cycle LLP ("Cycle"), has
applied for preliminary injunctive relief in aid of its effort to acquire control
of defendant, Global Motorsport Group, Inc. ("Global" or the "Company"),
a Delaware corporation. By Opinion dated May 20, 1998 ("May 20, 1998
Opinion"), I denied Cycle's first application to remove perceived obstacles
to the completion of Cycle's then pending two-pronged hostile acquisition
proposal: an $18 per share cash tender offer combined with a consent
solicitation to replace the Global Board. Notably, the Board of Directors of
Global is not classified; rather all directors are elected annually. Moreover,
the certificate of incorporation of Global does not preclude shareholder
action by written consent, including the election and removal of directors.
In view of these factors, my decision to deny the initial request for
preliminary injunctive relief was an easy one because the Global
stockholders then had "the immediately exercisable power (not shown to be
materially impacted by any action taken by the Board) to remove the
directors and replace them with others committed [to removing all obstacles
to a sale of Global to Cycle.] No injunction [was] needed to accomplish
th[o]se objectives once the stockholders decide[d] it [was] in their best
interest so to act." May 20, 1998 Opinion, at 15.
The second application is directed primarily at certain provisions of
the November 8, 1998, Agreement and Plan of Merger ("Stonington Merger
Agreement") between the Company and Stonington Acquisition Corp.

