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("Stonington") that, Cycle argues, were approved in violation of the Board's
fiduciary duties and are impeding Cycle's competing offer to acquire
Global.1 As was true in May, Cycle also seeks an order requiring Global and
the Board to give it access to due diligence information in order for it to
compete on a level playing field with Stonington.
The current status of the competing proposals to acquire Global is
important to my consideration of the pending application and may be
summarized as follows:
A. Stonington, through an affiliate, and in accordance with the
terms of the Stonington Merger Agreement, has commenced a
tender offer to acquire 100% of the outstanding common
shares of the Company for $19.50 per share in cash. This offer
is scheduled to expire December 14, 1998. If successful, it
will be followed by a second step merger in which the
remaining common shares then owned by the public will be
cashed out at the same price.
B. Cycle is conducting a consent solicitation for the purpose
of replacing all of Global's sitting directors with a slate of its
nominees who (subject to their fiduciary duties) are committed
to support a proposal by Cycle to enter into an agreement with
Global providing for the acquisition, by Global, of 4,600,000
of its common shares (or approximately 99% of the
outstanding common shares of Global other than those
beneficially owned by Golden Cycle) at $20 per share. Cycle
has publicly stated that it has secured sufficient debt and equity
financing to fund this acquisition. As fixed by the Board, the
record date for Cycle's consent solicitation is November 10,
1998. Cycle's $20 offer is, evidently, subject to the satisfactory
completion of due diligence and to the entry of an injunction
against payment of the termination fee provisions of the
Stonington Merger Agreement.

'The actual relief sought by Golden Cycle on its motion is a preliminary injunction (a)
requiring the Board to give Golden Cycle access to all confidential information made available to
Stonington; (b) invalidating provisions ofthe Stonington Merger Agreement regarding break-up
fees, the board's ability to negotiate with other potential acquirers duing the pendency of that merger
agreement, and the maintenance ofthe Companys rights plan that precludes the consummation of
competing bids during the life of the Stonington Merger Agreement, (c) requiring the Board to
redeem the rights plan, exempt Golden Cycle from the effects of Section 203(a), and enjoin the
purchase ofshares pursuant to Stonington's tender offer for a period of 45 days after Golden Cycle
is provided with access to due diligence.
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Thus, if Cycle is successful in its consent solicitation, it would seem that its
director nominees would be in a position to terminate the Stonington Merger
Agreement and enter into a higher priced transaction with Cycle.
Considering all of the circumstances present, and for the reasons
discussed in the rest of this Opinion, the pending application for preliminary
injunctive relief will be denied.
IL BACKGROUND
A.

Introduction

On April 4, 1998, Cycle commenced a cash tender offer for all
outstanding shares of Global common stock at $18 per share. This offer
followed by approximately one week, Cycle's contact with Global proposing
an $18 per share acquisition and threatening a consent solicitation to replace
the Board if the directors refused to negotiate or to provide Cycle an
opportunity to conduct due diligence. The Board retained counsel and the
services ofCleary, Gull, Reiland & McDevitt ("Cleary Gull"), a Milwaukeebased investment-banking firm,to provide it with financial advice. Based
on the advice received from Cleary Gull, the Board determined to oppose the
$18 tender offer as inadequate. The Board also decided to explore
alternatives available to it to maximize stockholder value.
During the intervening 8-month period, the Board negotiated and
approved two merger agreements. The first provided for the acquisition of
the Company by Fremont Partners, L.P. ("Fremont") at a price of $21.75 per
share. This agreement was approved on or about June 23, 1998 but, due to
changing market conditions, was terminated by the parties on September 28,
1998. Thereafter, on November 8, 1998, the Board approved the Stonington
Merger Agreement, that provides for the acquisition of the Company at
$19.50 per share.
In this proceeding, Cycle complains that it has been wrongfully
excluded from the process pursued by the Board. Cycle also argues that
certain provisions of the Stonington Merger Agreement, notably the breakup fee and expense reimbursement provisions and the "no-shop" or
"window-shop" provisions, were approved in violation of the Boards'
fiduciary duties and act, improperly, to preclude further bidding by it.
Before addressing plaintiffs contentions, it is necessary to review the facts.
B.

Board of Directors

As described in the May 20, 1998 Opinion, Global's four person
Board of Directors does not have a majority of outside members. Defendant
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Piazza has served as Global's CEO at all times material to the matters
addressed herein, at an annual salary of $300,000. Defendant Kelly
("Kelly") serves as Global's CFO at an annual salary of $175,000.
Defendant Allan ("Allan"), although not employed by Global, functions as
its chief legal advisor, for which he receives various forms of compensation.
Defendant Keenan ("Keenan"), also a non-employee director has recently
agreed to assume the positions of President and Chief Executive Officer as
of December 15, 1998, the date on which Mr. Piazza has announced he will
retire. As previously noted, the Board is not classified or staggered, and
there are no charter restrictions preventing shareholder action by written
consent.
C.

Composition of Stoefholders

The common stock ownership of the Company is concentrated in the
hands of a small number of institutional investors not affiliated with the
Company. As of April 24, 1998, the Company had approximately 268
holders of record and approximately 5,161,136 shares outstanding. Golden
Cycle is reportedly the Company's largest stockholder, owning
approximately 10% of the shares outstanding. As of April, approximately
52% of the shares not owned by Cycle were held by eleven institutional
investors and another 19% by arbitrageurs. The Board of Directors
beneficially owns in the aggregate only approximately 5.6% of the
Company's stock, most of which consists of shares that may be acquired
upon the exercise of options. These factors combine to give the common
stockholders of Global an unusual degree of practical control over the
outcome of this contest.
D.

Stockholder Rights Pimn

In 1996 the Company adopted a Stockholders Rights Plan ("Rights
Plan" or "Poison Pill"). The Rights Plan is of the type normally adopted by
corporations wishing to protect against unsolicited takeover attempts. The
Rights Plan has both "flip-in" and "flip-over" features and has a 15%
acquisition trigger. Global's Board of Directors can redeem the Rights for
$0.001 each, or can amend the plan to make the rights inapplicable to a
proposed acquisition.
E.

The ]Fremont Merger Agreement

On May 22, 1998, the Board approved entry into a Letter of Intent
with Fremont Partners, L.P. contemplating a merger in which 100% of the
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Global common shares (other than certain shares held by members of
management) would be acquired for $23 per share in cash. The Letter of
Intent obligated Global to deal exclusively with Fremont until June 27 and
also provided for the payment of up to $500,000 as expense reimbursement,
and an additional $5 million as a "break up" fee in certain circumstances,
generally involving a transaction within 12 months of the date thereof
between Global and another party at a price higher than $23 per share. The
Board acted, in part, on the advice of Cleary Gull that $23 was the highest
price reasonably available.2
In late June, Fremont advised Global that it was reducing its offer
from $23 to $21 per share, based on a number of factors relating to the
Global's business operations. After a period of further negotiations, Fremont
agreed to offer $21.75 for 93% of Global's common stock. In addition, the
"break up" fee was reduced from $5 million to $3.5 million, but the expense
reimbursement was raised to $1 million. Cleary Gull advised the Board that
the price offered, even discounted for the uncertain value of the stub equity,
was within the range of fairness and "looked like the highest price that could
be achieved."
During the period that Fremont and Global were negotiating the
$21.75 offer, the securities market became increasingly unsettled.
Consequently, Fremont could not secure its second-tier financing and on
August 11, 1998, exercised its contractual right to extend the closing of the
sale from August 12, 1998 to September 25, 1998. Even after the extension,
Fremont was unable to secure financing and so it proposed a further
reduction of the purchase price from $21.75 to $18.25. The Board rejected
this proposal at its September 23, 1998 meeting. Thereafter, Global and
Fremont agreed terminate the merger agreement, and Fremont was paid the
agreed upon $1 million fee for partial reimbursement of its expenses
associated with the unsuccessful transaction. Fremont has not (and will not)
be paid any part of its break-up fee.
F.

Post-Fremont Developments

The failed Fremont transaction prompted the Board to instruct Cleary
Gull to explore again alternatives with a view toward the Board's goal of.
maximizing shareholder value. Two alternatives were recommended,
restarting the sale process and determining the feasibility of a self-tender,
partial stock buyback at a premium. With regard to the sale process, Cleary
Gull advised that starting the process from the beginning was senseless,

'Me process of exploring available alternative transactions pursued by the Board and Cleary
Gull prior to May 22, 1998, is described in greater detail in the May 20, 1998 Opinion.
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given the volatility of the market and the thoroughness of the initial search
for acquirers. Instead, it suggested contacting those companies who had
previously expressed interest and determining if they were interested and
able to propose a price within the Board's reasonable range. The Board
instructed Cleary Gull to proceed with both alternatives.
Cleary Gull reviewed the list of potential acquirers developed from its
earlier efforts, identified three companies who had initially expressed interest
and contacted them, as well as Cycle. Of these four companies, the first
expressed interest and participated in a management presentation, but then
declined to pursue a transaction until Global's January 31, 1999 financial
results became available. The second indicated that it was no longer
interested in pursuing a transaction. The third and fourth contacts were
Stonington and Cycle, and are addressed further in Sections II.G. and ll.H.,
respectively.
G.

The Stoniigton Trmsaction

During the initial contact, Stonington signed a confidentiality
agreement and received Global's Offering Memorandum. Following review
of that information, Stonington told Cleary Gull that it was not prepared to
submit a bid in the Board's then current price range ($20-$22), but would
reconsider a proposal at a lower level. When recontacted on or about
October 5, 1998 (when the stock was trading below $18) Stonington
expressed interest in exploring a transaction and requested access to further
due diligence. Stonington was then asked to make a non-binding written
indication of interest at a specific price or range or prices. Stonington was
uncomfortable doing so, and the parties compromised on an oral indication
of interest in the range of $19-$20. The Board and its advisors considered
$19 to be at the low end of its acceptable range and told Stonington that it
should consider paying $20 or more.
Stonington participated in Global's management presentation on
October 7, 1998 and proceeded with its due diligence. Following this
presentation, Stonington indicated that it was willing to proceed further in
exploring a transaction at $19 per share, but only if Global would agree to
execute an exclusivity agreement.3 Although Stonington had not yet
arranged financing, the Board considered Stoningtons reputation for closing
deals, its strong expression of interest and the lack of any other expressions
of interest and found sufficient reasons to enter into the exclusivity
agreement, which was executed on October 15, 1998. The agreement was

'he record suggests that the idea of an exclusive period of negotiation originated with
Cleary Gull.
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set to expire on November 15, 1998, but could be terminated, at the sole
discretion of either party, after October 30, 1998.
The exclusivity agreement provided that Global would not solicit or
negotiate an acquisition proposal with anyone other than Stonington during
the effective period of the agreement, but also contained a fiduciary out in
the event a bona fide offer was presented to Global during the effective
period. There were no termination or reimbursement fee provisions in the
agreement. Stonington did require a provision that the agreement not be
disclosed publicly.
Between the execution ofthe exclusivity agreement and November 8,
1998, Stonington conducted further due diligence and proceeded to negotiate
the non-price terms of a merger agreement with Global. A contentious point
in the negotiations was Stonington's insistence on termination fee and
expense reimbursement provisions. The Board was reluctant to include an
expense reimbursement provision, since it had already been required to pay
Fremont $1 million in expense reimbursement. Global or its advisors also
expressed to Stonington the concern that the amount of a termination fee
should directly relate to the amount offered for Global's shares. After further
discussions, Stonington agreed to waive reimbursement of its expenses
should the deal fail for lack of financing.
On November 6, 1998, Stonington informed Global that on
November 8, 1998, it would provide evidence of financing commitments and
was prepared to make a formal offer. The morning of November 8,
Stonington offered $19.25 per share in a transaction providing for a $3.5
million termination fee and $1 million in expense reimbursement. This offer
was communicated to the Board, which requested a higher bid and a
reduction in the termination fee to $2 million. Stonington countered with a
$19.50 bid with a termination fee of $3 million and an expense
reimbursement of $1 million.
The Board met that afternoon with Global's advisors to consider the
$19.50 proposal. Cleary Gull opined that the price was within a range of
fairness and fair to Global's stockholders from a financial viewpoint. Both
legal and financial representatives advised the Board that: (1) Stonington
required the termination fee and expense reimbursement and would not
proceed with the transaction without these provisions, although it did agree
to waive the expense reimbursement if the transaction failed for lack of
financing, (2) the inclusion and amount of these provisions were within
limits found acceptable under Delaware law and (3) the amount of these
provisions would not materially discourage a bona fide, third-party
acquisition proposal.
The Board ultimately concluded that the Stonington transaction
"represente[ed] the most attractive financial alternative available to the
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company's stockholders" and approved the Merger Agreement with
Stonington. The Board did not contact Cycle to determine if it was willing
to make a higher formal offer before it approved the Stonington transaction.
The final Merger Agreement contains a window-shop provision that
acts as a fiduciary out and allows the Board to consider and negotiate a bona
fide acquisition proposal from a third party where the Board concludes that
the outside proposal is a financed offer more favorable than Stonington's and
that the failure to do so would violate its fiduciary duties. Further, the
agreement allows the Board to provide nonpublic information to such a
competing bidder upon the execution of a confidentiality agreement
comparable to that signed by Stonington and finally, to terminate the
Stonington agreement in favor of a better offer. The Merger Agreement
does not provide any future guarantee of employment to Global's officers
and directors, contractually or otherwise.
On November 16, 1998, Stonington commenced a tender offer to
purchase 100% of Global's outstanding stock at $19.50 per share. This
transaction is scheduled to close on December 14, 1998.
H.

Golden Cycle Decides Not to PaIticipate in the Board's Process

As noted, Cycle began this contest for control of Global by launching
a coordinated $18 per share cash tender offer and consent solicitation to
remove the Board and facilitate the acquisition of Global. On Sunday,
September 27, 1998, Keenan spoke to Roger Grass ("Grass"), President of
Cycle (whose counsel had already been informed of the termination of the
merger agreement with Fremont). Grass stated that Cycle was still interested
in acquiring Global and further expressed an interest in pursuing due
diligence Keenan told him that Cycle would be given access to due
diligence materials once it signed a confidentiality agreement, that would not
contain lock-up provisions. Keenan also invited Grass to hook up to a
telephonic conference with analysts scheduled for the next day. Grass did
so, and Keenan again stated that Cycle would be permitted to conduct due
diligence based on a confidentiality agreement without standstill provisions.
On September 29, 1998, counsel for Global delivered a proposed
form of standstill modeled on a form of agreement proposed by Cycle in
April. This form contained a two-year standstill, but with an exception for
a tender "for all outstanding shares at a purchase price of not less than
$18.00 per share." The record indicates that Global's lawyers had reason to
believe that this form of agreement would be satisfactory to Cycle.

4

All further references to "Grass" in this Opinion are to Roger Grass.
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There also was a discussion on September 29 between the investment
bankers of the two companies, David P. Prokupek ("Prokupek") of Cleary
Gull.representing Global, and Louis Feinberg ("Feinberg") ofJeffries &Co.
representing Cycle, concerning the due diligence process. Prokupek told
Feinberg that, after the confidentiality agreement was signed, Cycle would
receive a copy of the confidential Offering Memorandum that had been
provided to other prospective bidders. He further explained that, if Cycle
then made a nonbinding indication of interest at a sufficient level, it would
be given access to Global's data room and would be permitted to meet with
management. According to Prokupek, Feinberg complained that the
information in the Offering Memorandum was stale or already publicly
disclosed and protested that Cycle had to conduct full due diligence and have
full access to management before any non-binding expression of interest
could be given. Feinberg further argued that Cycle should be given access
to full due diligence because it had already made an offer at $18 per share
that was then several dollars above the market price of Global's common
stock. According to the record, this was the last contact between Global's
and Cycle's financial advisers.
Cycle reacted strongly and negatively to the inclusion of any standstill
provision in the draft, contending that it was a violation ofthe understanding
between Keenan and Grass, and to the due diligence process outlined by
Prokupek.
On Friday, October 2, 1998, Cycle's counsel wrote to Global's
counsel, confirming that Cycle was unwilling to sign the confidentiality
agreement as tendered but suggesting that Cycle would be agreeable to some
limited standstill. More significantly, the October 2 letter characterized the
conversation between the financial advisers as follows: "[W]e were
informed by the company's [financial] advisors that our access to information
would be so limited as to be essentially useless. Specifically, we were
informed the company and its advisors would not agree to give us
meaningful access to management - access we consider essential to the task
of valuing Global."' The letter ended as follows:
From the start, it has been Golden Cycle's hope that Global
would provide it with due diligence and would negotiate in an

5
Evidently in response to arequest from Global's advisers for alist ofneeded due diligence,
the October 2 letter attached a 12 page, single-spaced Due Diligence List, which it described as
"set[ting] out the due diligence we believe to be critical," and stated that if Global was prepared to
provide Cycle with the information identified, "we will resume negotiations on a form of
confidentiality agreement." Grass later testified that the Due Diligence List attached to the
October2 letter was an "accountant's dream ofwhatwe would like to have," but that he would have
settled for less, although his willingness to do so was never communicated to Global.
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effort to achieve the best result for stockholders. While
Golden Cycle retains that hope, it is prepared to proceed once
more with the assumption that consensual due diligence and
negotiations will not occur.
Global's counsel replied to the October 2 letter the next business day,
October 5, 1998. This letter communicated four major points: (1) Global's
disagreement with the characterization of the due diligence offered to Cycle
as "essentially useless" or not involving "meaningful access" to Global's
management; (2) Global's willingness to enter into a confidentiality
agreement with no standstill provisions at all; (3) the Board's continued
belief that Cycle's $18 per share proposal "is not in any way a fair value" for
the Global stock; and (4) the Board's readiness "to sell control to any bona
fide buyer who is prepared to pay a full and fair price with satisfactory
evidence of financing." This last point is important to my decision and bears
full quotation.
[P]otential buyers, including Golden Cycle after signing a
confidentiality agreement, can receive a confidential offering
memorandum prepared in conjunction with management and
Cleary Gull. That offering memorandum has significant nonpublic data that would allow Golden Cycle to formulate a fair
proposal. In addition to the offering memorandum, Golden
Cycle will be provided with updated financial results and
projections. The package will also include a draft form bid
letter that has been and will be provided to all interested
parties. Based on any revised acceptable proposal and
satisfactory evidence of financing we will give you, your
lenders, and advisors access to the Company's senior
management team and data room to further revise your bid and
continue due diligence. We have and are using this process
with past and current interested parties.
If Golden Cycle has a bona fide interest in purchasing the
Company at a fair price, we are confident that the foregoing
procedures will enable it to do so. Please have Golden Cycle!s
financial advisors contact Cleary Gull if there is interest in
proceeding as outlined above.
Cycle never responded to this letter nor to Global's invitation to
participate in the process established by the Board and its advisers. Rather,
Grass "decided to stop wasting our time and to appeal directly to
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shareholders through a renewed consent solicitation to replace the Board."
He reached this decision for a number of reasons. One was that, as a
condition to accessing due diligence beyond the Offering Memorandum,
Cycle would be required to present an "acceptable" nonbinding proposal.
This was problematic both because he doubted that Global would ever find
any such proposal by Cycle to be "acceptable" and because Cycle would
have to disclose publicly such a communication, in light of its duty to amend
disclosures previously made under Sections 13 (d) and 14(d) ofthe Securities
Exchange Act of 1934. Also, at that time, Grass was hearing rumors in the
market that Global was working on a self-tender offer, which suggested to
him (for reasons that are unclear) that the invitation to conduct due diligence
was a sham. Finally, the "new precondition to due diligence" contained in
the October 5 letter, i.e., that Cycle offer evidence of financing at the stage
of making a non-binding proposal for any bid, convinced him that "the
Board would never deal with us in good faith."
It was obvious to me that we would never receive meaningful
due diligence from Global. If we signed the confidentiality
agreement and made a bid, they would never find our bid
acceptable. If they did, they would not accept our evidence of
financing.
Grass Aff. at

18.

Cycle kept its $18 tender offer in place and continued to pursue its
financing arrangements. On October 27, in response to rumors that Global

was preparing to approve a recapitalization, Cycle issued a press release in
which it announced its plans to drop its tender offer and, for a second time,
solicit consents from Global stockholders to remove the Board and replace

them with "nominees committed to facilitate an acquisition of the Company
by Golden Cycle." The plan of acquisition proposed was a leveraged equity

recapitalization, similar to that contemplated in the Fremont transaction. As
described in the press release, Global would make a self-tender "to purchase

up to approximately 4,600,000 shares of its common stock for $19 per share
in cash... [representing] approximately 99% of the outstanding shares of
Global not owned by Golden Cycle." Cycle also announced that it had
entered into a commitment letter with NationsBank, N.A. for an $80 million

senior credit facility for the purpose, among other things, of funding the selftender. Cycle also announced that "Alex and Roger Grass have committed
to fund an additional $30 million in subordinated debt and $60 million in
equity to finance the transaction." The announcement ends with the

statement that:
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If shareholders will elect our nominees to the Board of Global,
we are prepared to enter into an agreement which is not
conditioned on financing and will not contain any provisions
that would preclude or restrict Global from considering other
offers for its shares. Golden Cycle's nominees for the Global
Board are committed to conducting good faith negotiations
with any person who makes a bona fide, fully financed offer to
purchase substantially all of the outstanding shares of Global
Motorsport for more than $19 per share.
Three days later, Cycle allowed its $18 tender offer, outstanding since
April 4, 1998 to expire.
In deposition, Grass was asked whether, before issuing the October 27
release, he had ever communicated to the Board his willingness to increase
Cycle's offer beyond the $18 that was on the table. He responded that
because of his lack of trust or confidence in the Board, he would not
communicate anything to them "that would give them a pre-emptive ability
to do something." Nov. 30 Dep. at 232-33. Grass was so distrustful of the
Board that he testified that even if asked for his "best and final offer", he
wouldn't have given one:
Question: [I]f the Global board has come to you and said,
Golden Cycle, we want your best and final offer, you wouldn't
have trusted them to give them that, isn't that correct?

Answer: If that's what they were doing, I would not have.
Nov. 30 Dep. at 236-37.
The Board found the October 27 press release confusing. 6 It clearly
was not a firm offer to the Board. Instead, it was a consent solicitation with
a non-binding indication of an intention to cause Global pursue a self-tender
transaction if the solicitation was successful. After discussion and after
considering a number of factors, including counsels' advice that the Board
had no fiduciary duty to contact Cycle (in response to the press release) the
Board determined that it would not contact Cycle directly in response to the
October 27 release.

T'fhevarious responses offGlobal directors and advisors stated: "[herewas nothing about
it [the press release] that led me to conclude it was an offer to buy the company," Keenan Dep. at
14; "It was a press release ... it wasn't an offer," Prokupek Dep. at 168.
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Instead, Global responded with a press release of its own dated
October 29. Pertinently, that release announced that Global had secured a
commitment for a new $97 million senior credit facility from Bank of
America, which would allow it, among other things, to repurchase a
significant amount of its common stock on undisclosed terms. The release
also announced that Global was "engaging in negotiations which may lead
to the sale of the entire Company," and that it anticipated being in a position
to announce the results of these efforts by November 16. The release then
reprinted the text of the October 5 letter to Cycle and stated that "[a]Ithough
we never received a response from Golden Cycle or its advisors, our offer to
proceed with them as set forth in our letter remains open."
Cycle dismissed Global's release and its renewed invitation to
participate in the process established by the Board. In an October 30 press
release, Grass is quoted as saying that Cycle's "fully funded, $19 cash per
share offer for substantially all the shares is and remains the only transaction
available to shareholders." Grass goes on to say that "[i~fs hard to imagine
shareholders believing that hope of [an] unfunded and undefined recap is
superior to our fully financed cash offer."
Finally, on October 30, a news story appeared quoting defendant
Kelly as stating that "an unnamed party has indicated interest in a possible
deal at a better value than is being offered by hostile bidder Golden Cycle
LLC.". This article also did not prompt Grass to contact Global. As he
testified:
There was no other offer on the table so there was no reason to
communicate with the board about an offer to bid against
ourselves.
Grass, Nov. 30 Dep. at 274. At this time, he also had no concern that, if a
deal was done at a higher price, it might include a break-up fee. Id at 275.
Indeed, when asked if he considered that possibility, he testified: "Again.
I didn't even think about it. Id. at 276.
On November 12, three days after the announcement of the
Stonington merger Agreement, Cycle issued a press release increasing from
$19 to $20 per share its previously announced intention to propose a
transaction if it obtained sufficient consents to replace the current board of
directors with Cycle nominees. In addition, the release noted that Cycle
intended to "move in the Delaware Chancery Court to enjoin payment of the
$4 million bust-up fee which Global has agreed to pay to [Stonington]."
When asked at deposition if the Stonington $19.50 transaction
prompted Cycle's increased $20 bid, Grass replied, "[w]e read the proposal
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from Stonington and saw that it was a conditional offer, and we felt that we
were not going to lose the company for 50 cents." Nov. 30 Dep. at 143.
This increased proposal was communicated by letter to the Board on
November 18, with a request for a meeting with the Board to discuss a
transaction as proposed by Cycle in its October 27 and November 12 press
releases. This letter stated, in pertinent part:
As we have publicly announced, [Cycle] has proposed a
transaction whereby the company would acquire, in a
transaction structured as a self tender offer by [Global] and
subject to no financing conditions, approximately 99% of the
outstanding shares of common stock of [Global]
(approximately 4.6 million shares) not currently owned by us
for a cash purchase price of $20 per share.
While we do not think that our offer needs to be forwarded to
you in writing in order for you to be required to consider it, we
are, in the event that you disagree, hereby formally transmitting
our offer to you, in writing.... Considering that our offer is
$0.50 per share better than [Stonington's] offer, we are
prepared to meet with you at your earliest opportunity in order
to complete our proposed transaction.
On November 24, the Board rejected this proposal, by way of letter
to Global's stockholders and a copy to Grass. This letter began:
The Board of Directors of the Company has considered the
proposal outlined in the November 18, 1998 letter from
[Cycle] relating to its previously announced proposal to engage
in a transaction in which the Company would tender for 99%
of its outstanding shares not owned by [Cycle] at a per share
price of $20.00.
After consultation with and receipt of advice from [Cleary
Gull], its financial advisor, and Gibson, Dunn & Crutcher
LLP, its legal advisor, and after taking into account the
Company's obligations under its merger agreement with an
affiliate of [Stonington], the Board has determined to reject the
[Cycle] proposal and not to pursue discussions with, or provide
information to, [Cycle]. Your Board also has unanimously
reaffirmed its recommendation of the pending Stonington
offer.

UNREPORTED CASES
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Next, the letter set out the Board's reasoning for rejecting Cycle's proposal,
stating the following factors:
"

The timing of the proposal was uncertain, requiring the
proposal to be discounted to take into account the time value
of money;
*
The value of the offer was less than $20 per share, given that
it was only for 99% of the shares, and its consummation is
contingent on obtaining the necessary consents to replace the
current Board with Cycle directors;
0
The Board had not been provided with any evidence that the
Grasses would provide the financing that they had alluded to
in the press releases;
0
Cycle had refused the opportunity to conduct due diligence,
which created substantial doubt as to the credibility of its
proposal;
*
Cycle's pleadings in this Court stated that the proposal was
conditioned upon the invalidation of the termination fee and
reimbursement provisions which was beyond the power of the
Board to effect; and
*
The likelihood of completing the Stonington transaction was
higher than that of completing a transaction with Cycle.
Cycle then filed for preliminary injunctive relief on November 25,
1998.

M. DISCUSSION
A.

Preliminary Injunction Standard

[1-2] On this application for a preliminary injunction, Cycle has the burden
of demonstrating a reasonable probability of success on the merits of its
claims, that irreparable harm will result if an injunction is not granted, and
that the balance of equities favors issuance of the injunction. Unitrin,Inc.
v. American General Corp., Del. Supr., 651 A.2d 1361, 1371 (1995).
Moreover, a preliminary injunction is an extraordinary remedy, which will
not issue unless it has been earned and will be denied Where the remedy
sought is excessive in relation to or, indeed, unnecessary to prevent, the
injury threatened. Ivanhoe Partnersv. ANewmont Mining Corp., Del. Ch.,
533 A.2d 585, 600 (1987), affd, Del. Supr., 535 A.2d 1334 (1987).
Cycle contends that it is entitled to preliminary injunctive relief
"leveling the playing field by requiring Global to make available the same
due diligence provided to Stonington, restraining application of the various
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Stonington lock-ups, redeeming Globars Poison Pill and delaying the close
of Stonington's tender offer long enough to make the relief effective."7
Cycle argues that this is the minimum relief required to prevent irreparable
harm to its own interest, i.e., the loss of an opportunity to acquire Global.
It also argues that, unless the requested preliminary injunctive relief is
entered, the "shareholders will be irreparably harmed by the premature
termination of bidding for control."
Before turning to a substantive evaluation of the merits of Golden
Cycle's claims, I first address the threshold issue of the appropriate standard
of review.
B.

The Entire Fairnem Standard is Not Implicated

In an action to enjoin a corporate transaction for breach of fiduciary
[3]
duties, this Court generally applies one ofthree levels ofjudicial review: the
deferential business judgment rule, the Unocalor Revlon enhanced scrutiny
standard8 or the stringent standard of entire fairness. Golden Cycle contends
that the most stringent entire fairness standard applies, primarily due to the
directors' alleged interest in the Stonington transaction and their alleged
animus toward Cycle. 9 For the reasons stated below, I reject the argument
that "entire fairness" is the appropriate standard of review.
[4-5] "[T]he entire fairness ofa transaction will be scrutinized by the courts
where a majority of the directors approving the transaction were interested
or where a majority stockholder stands on both sides of the transaction." In
re Budget Rent A Car Corp.ShareholdersLitig., Del. Ch., C.A. No. 10418,
Berger, V.C., slip op. at 6-7 (Mar. 15, 1991). "Directors are 'interested' if
they 'appear on both sides of a transaction [or] expect to derive any personal
financial benefit from it in the sense of self-dealing as opposed to a benefit
which devolves upon the corporation or all stockholders generally." Id. at
7 (quoting.4ronsonv. Lewis, Del. Supr., 473 A.2d 805, 812 (1984)).
Cycle claims that, by approving the Stonington Merger Agreement,
the Global directors (none of whom, it would appear, is an outside,

'Ihe complaint also raises an aiding and abetting claim against Stonington, a discussion of
which is not relevant for purposes of Cycle's request for preliminary injunctive relief.
'Referring to Revlon, Inc. v. MacAndrews & ForbesHoldings,Inc., Del. Supr., 506 A.2d
173 (1986); Unocal Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985).
'Additionally, Cycle contends entire fairness is applicable because it claims to have shown

violations of the Board's duty of care which shift the burden to the Board to prove entire fairness.
See Cede & Co. v. Technicolor,Inc., Del. Supr., 634 A.2d 345,361 (1993). I do not separately
address this argument, as any analysis of these duty of care claims is subsumed in my analysis of
the Board's satisfaction of its duties in the context of the sale of corporate control.
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independent person)"0 stand to receive two benefits applicable only to them,
thus evidencing self-dealing, and the necessity of entire fairness review.
First, Cycle points to its threat to litigate over the appropriateness of
certain stock option and compensation packages granted by the directors to
themselves over the years. Cycle contends that the granting of these items
was improper and constitutes an act of enrichment at the stockholders'
expense. Cycle indicated in its brief that it "intends" to pursue these alleged
"wrongdoings" under a theory of misappropriation, if it acquires control of
Global.
[6]
In contrast, Cycle notes, Stonington has agreed to honor the options.
Therefore, Cycle urges me to infer that the directors, when comparing a
transaction with a bidder approving the board's actions with a transaction
with a bidder threatening litigation over such actions, consciously chose the
Stonington transaction for the implied benefit of no litigation. I cannot do
so. These compensation packages were adopted before Cycle began its
acquisition efforts. Cycle cannot rely on its "intent" to litigate over them as
a means to manufacture a director conflict of interest. See In re Talley
Indus., Inc. ShareholdersLitig., Del. Ch., C.A. 15961, Lamb, V.C., slip op.
at 27 (Apr. 9, 1998) (rejecting claim that directors approved merger to obtain
indemnification from suit for breach of fiduciary duties). 1
Second, Cycle argues that the directors' expectation of future
employment with Stonington is sufficient proof of interest to require a
showing of entire fairness, since all four directors are, functionally, officers.
While conceding that Stonington has not contracted with or agreed to
employ any of the directors,. Cycle nevertheless argues that "the Board
members no doubt perceive the likelihood of their continued incumbency is
much greater with Stonington than with Golden Cycle," focusing on
Stonington's publicized policy of retaining key management in companies
it acquires.
[7]
On the preliminary record before me, I cannot accept Cycle's
contention. The record reflects the Board's purposeful avoidance of
discussions with Stonington regarding employment precisely to avoid
creating conflicting loyalties or interests. See Keenan, Nov. 18 Dep. at 123128 (indicating Board was uncomfortable with idea of negotiating
management contracts for management directors). Therefore, I cannot
conclude that the Board is interested simply because Stonington has a policy
of retaining key management, where there has been no showing of an offer

"See discussion, suprapage 5.
"Interestingly, Grass stated, during questioning ofhow Cycle would address these options
if it were to acquire control, "ifthe options are valid, and there's no reason to believe they're not
.on
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of employment, written or otherwise, or even discussions regarding posttransaction employment of Global's management directors.
[8]
Finally, Cycle argues the Board is interested because it has allowed

its personal animus toward Cycle to "to clash with their obligations to
shareholders." Cycle states:

The Board's personal affront at having been the target of an
unsolicited tender offer and a consent solicitation to remove
them from office has tainted the entire process. The end result
is the exclusion of Golden Cycle from the bidding and the

presentation to shareholders of an inferior bid.
Again, the record does not support Cycle's claim. I have been presented with
no evidence that the Board harbors any untoward hostility toward Cycle or
that the Board has intentionally discriminated against Cycle as a result of this
alleged "animus" toward it, and I will not find the directors interested in the
sense of requiring entire fairness based on such unsupported, generalized
allegations."
C.

Revlon Duties Do Apply

[9]
The transactions contemplated by the Stonington Merger Agreement
do, of course, involve a sale of Global. Thus, there is no question that the
directors' approval of that agreement and their actions taken in conjunction
with the decision to sell control of the Company were subject to theirRevlon
duty to act "reasonably to seek the transaction offering the best value
reasonably available to stockholders." ParamountCommunications Inc. v.
QVC Network, Inc., Del. Supr., 637 A.2d 34, 43 (1994) ("In the sale of
control context, the directors must focus on one primary objective - to
secure the transaction offering the best value reasonably available for the
stockholders and they must exercise their fiduciary duties to further that
end." Id. at 44.).
[10-11]
As I said in my May 20, 1998 Opinion, "[i]n Delaware, there
'is no single blueprint' that a board must follow, in the context of a sale of the
company, in order to fulfill its fiduciary duties." Slip op. at 25 (quoting

"he record, although perhaps self-serving, does not support Cycle's claim: 'Idont think
that ...
we were reciprocating the hostility," Allen Dep. at 137; "My attempt as a board member,
and obviously this gets very personal, but Ithink generally for all the board members, there's been
an attempt to treat Golden Cycle with an even hand ....
Ifthere is any antagonism, as you said, or

hostility in these things, there's been an attempt on my part to quash it. It's a business transaction
and once you address it as such, that you should maximize shareholder value," Kelly Dep. at 94.
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Barkan v. Amstedlndus., Inc., 567 A.2d 1279, 1286 (1989)). Where faced
with competing offers to acquire a company, directors must:
analyze the entire situation and evaluate in a disciplined
manner the consideration being offered.... In addition, the
board may assess a variety of practical considerations relating
to each alternative, including: [an offer's] fairness and
feasibility; the proposed or actual financing for the offer, and
the consequences of that financing; questions of illegality; ...
the risk ofnonconsum[m]ation;... the bidder's identity, prior
background and other business venture experiences; and the
bidder's business plans for the corporation and their effects on
stockholder interests.
QVC, 637 A.2d at 44 (quoting Mills Acquisition Co. v. Macmillan,Inc., Del.
Supr., 559 A.2d 1261, 1282 n.29).
[12-14]
In determining whether the directors have met this
responsibility, the Court applies a threshold examination under the enhanced
scrutiny test, which consists of:
(a) a judicial determination regarding the adequacy of the
decisionmaking process employed by the directors, including
the information on which the directors based their decision;
and
(b) a judicial examination of the reasonableness of the
directors' action in light of the circumstances then existing.
The directors have the burden of proving that they were
adequately informed and acted reasonably.
QVC, Del. Supr., 637 A.2d at 45. However, the Court's responsibility is not
to second-guess the decision-making process of the directors:
Although an enhanced scrutiny test involves a review of the
reasonableness of the substantive merits of a board's actions, a
court should not ignore the complexity ofthe directors' task in
a sale of control. There are many business and financial
considerations implicated in investigating and selecting the
best value reasonably available. The board of directors is the
corporate decisionmaking body best equipped to make these
judgments. Accordingly, a court applying enhanced judicial
scrutiny should be deciding whether the directors made a
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reasonable decision, not a perfect decision. If a board
selected one of several reasonable alternatives, a court should
not second-guess that choice even though it might have
decided otherwise or subsequent events may have cast doubt
on the board's determination. Thus, courts will not substitute
their business judgment for that of the directors, but will
determine if the directors' decision was, on balance, within a
range of reasonableness.
Id. (footnote omitted). Thus, where the board has sought the best value
reasonably available for the shareholders, it will be found to have acted
reasonably and as required by its fiduciary duties. Id. at 44.
[15] Moreover, while a board may not favor one bidder over another for
selfish or inappropriate reasons, it may do so if "in good faith and advisedly
it believes shareholder interests would be thereby advanced." In re Fort
HowardCorp.ShareholdersLitig., Del. Ch., C.A. No. 9991, Allen, C., slip
op. at 35 (Aug. 8, 1988).
D.

The Board Els Fulfilled its Revlon Duties.

[16] Cycle argues that the Board has violated its Revlon duties by: "(i)
unreasonably tilting the playing field away from Golden Cycle; (ii) failing
to satisfy their obligation to achieve the highest price for shareholders; (iii)
failing to contact Golden Cycle before selling control to Stonington; and (iv)
approving the Lock-Ups to defeat Golden Cycle's efforts to acquire
Global." 3 As is discussed, infra,my review of the record satisfies me that,
on balance, the Board acted reasonably in conducting its search for
alternatives and in determining that the Stonington Merger Agreement was
the best proposal reasonably available to the stockholders at the time.
Similarly, I conclude that the Board acted appropriately in responding
negatively to the conditional, revised $20 per share proposal described in
Cycle's consent solicitation materials. The strikingly unusual aspect of this
case is the fact that the Global board twice approved merger agreements
without contacting Cycle, a party known to be interested in acquiring Global,
and offering it an opportunity to bid higher. At first glance, it seems
incongruous to conclude that directors can fulfill their Revlon duties without
contacting a known interested party who might be willing to offer more.
However, in the peculiar circumstances here, including the fact that the

"In this context, Cycle argues that the Board's approval of the "lock-ups" also fails the
enhanced scrutiny test under Unocal.
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terms of the Stonington Merger Agreement do not preclude a higher bid, I
am persuaded that the directors did so.
[17] Before addressing these issues, there are several observations about
the posture of this matter which require comment. In its briefs, Cycle
attempts to attack the good faith of the Board by criticizing nearly every
aspect of the Board's conduct of the process, reaching as far back as its
decision in May to approve the Letter of Intent with Fremont. Scant
attention is paid to the role played by Cycle. Most importantly, Cycle's
briefs gloss over the fact that Cycle made a strategic decision, on or shortly
after October 5, 1998, that it would no longer deal directly with the Global
Board. Cycle levels a broadside attack at what it characterizes as the Board's
selective, preferential and exclusive dealing with Stonington, citing the
Board's failure to contact Cycle after Cycle issued the October 27 press
release and before it approved the Stonington Merger Agreement. Cycle
fails to acknowledge that these decisions were importantly influenced by
Cycle's own decision to disengage from the Board. In effect, Cycle went
AWOL but now seeks leave to criticize the actions taken by the Board to
compensate for Cycle's refusal to participate. In my judgment, these
considerations seriously undermine the credibility of Cycle's arguments on
this preliminary injunction motion.
It is also disturbing to me that Cycle's decision to disengage from the
Board's process has deprived this proceeding (or at least important aspects
of it) of a firm grounding in reality. We do not know what would have
happened if Cycle had signed the confidentiality agreement. We do not
know what would have happened if Cycle had made a nonbinding indication
of interest to the Board at a price above $18 per share. Instead of presenting
a factual record on these matters, Cycle asks me tojoin it in speculating that,
ifCycle had signed the confidentiality agreement proffered on October 5 and
again on October 29, Global nevertheless would have erected barriers to
Cycle's due diligence and its participation in the Board-created process.
[18] Is it appropriate to adjudicate questions relating to the Board's
satisfaction of its Revlon duties in such a hypothetical way? In my view, it
is not. Rather, as the cases make clear, decisions in this context oi motions
for preliminary injunction are, of necessity, highly fact specific. For these
reasons, I find myself unable to give much weight or credence to Cycle's
attacks on the Board process.
1.Access to information
[19] Cycle begins with a complaint that the Board "has give[n] favored
treatment to every suitor while stonewalling Golden Cycle." I am
unpersuaded that this is true. The Board developed a two-step process for
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disseminating nonpublic information to potential acquirers; first, the
Offering Memorandum, which was given upon execution of a confidentiality
agreement and second, upon provision of an acceptable indication of price,
full access to management and advisors for due diligence purposes. The
record shows that the Board followed this process for all of the acquirers
interested in negotiating a sale with Global. 4 Because Cycle refused to sign
the proffered confidentiality agreement, there is no record on which to
examine whether its access to due diligence materials might have been
inappropriately limited. In one respect, at least, Cycle was treated more
favorably than others - Global offered it the opportunity the sign a
confidentiality agreement with greatly reduced standstill provisions, and later
with no standstill provision at all.
[20-21]
The directors of a company are entitled to establish the process
best adapted to the sale of their company, and, as mentioned previously,
"there is no single blueprint" for how this is to be done. In re Talley Indus.,
Del. Ch., C.A. No. 15961, slip op. at 24 (quoting Barkan,Del. Supr., 567
A.2d at 1286). If a potential purchaser chooses to disregard this process, the
Board can make a good faith decision to treat it differently, providing doing
so is in the best interests of the stockholders. See In re FortHoward,Del.
Ch., slip op. at 35. This includes differentiating between a bidder who
refuses to sign a confidentiality agreement and one who does not. See
Alliance Gaming Corp. v. Bally Gaming Int'l, Inc., Del. Ch., C.A. No.
14440, Jacobs, V.C., slip op. at 7 (Aug. 9, 1995) ("[I]t is no breach of
fiduciary duty for a board to condition a bidder's access to confidential
information..." on the bidder's execution of a confidentiality agreement.)
2. Achieving the best available transaction
[22] Cycle next contends the Board breached its Revlon duty by failing to
obtain the highest price. At the outset it is important to note that at the time
the Board entered into the Stonington Merger Agreement, $19.50 was the
highest price. It was only later that Cycle announced its conditional $20 per
share proposal. However, achieving the best possible transaction for the
shareholders "does not mean that material factors other than 'price' ought not
to be considered and, where appropriate, acted upon by the board. Such
factors might include form of consideration, timing of the transaction or risk
of non-consummation." In re J P. Stevens & Co. ShareholdersLitig., Inc.,
Del. Ch., 542 A.2d 770, 781 n.6 (1988). In the circumstances presented,
"Cycle also complains that it was the only bidder asked to show evidence of financing as
apreconditionofdue diligence. Because Cycle did not sign the confidentiality agreement orpursue
the issue with Global, there is no record before me to judge whether Cycle was treated differently
in this respect and, if so, whether the difference in treatment was or was not appropriate.
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those other factors all favored the Stonington transaction, that was fully
financed, fully investigated and able to close by the end of the year.
[23] Moreover, I am not prepared to say that the Board had a duty to call
Cycle to inquire if it was ready to raise its bid. The board had some
justifiable concern that calling Cycle would risk losing the transaction with
Stonington, with whom they had an exclusive dealing agreement Moreover,
the testimony suggests that, had they done so, Cycle would not have
responded with a higher bid because it believed it had the highest offer and
did not wish to bid against itself. This is completely consistent with what the
Board and their advisors knew about Cycle's strategy at that time. Cycle had
taken itself out of the Board's process and was appealing directly to the
stockholders with its consent solicitation. In view of the fact that Cycle's
outstanding proposal was lower valued than the Stonington bid and the
further fact that the Stonington Merger Agreement would not preclude
further bidding by Cycle, I am persuaded that the Board was not required to
contact Cycle before agreeing to the Stonington transaction. My decision in
this respect is influenced, again, by Cycle's decision to absent itself from the
Board's process. Its absence contributed to the Board's decision and, thus,
to there being no record in this proceeding of whether or not Cycle would
have bid higher than $19.50 if asked.
The Board's rejection of Cycle's post-Stonington Merger Agreement
$20 bid is also defensible under Revlon. Although nominally 50 cents
higher than the Stonington bid, it remains conditioned on satisfactory results
of due diligence and the invalidation of the termination fee and
reimbursement provisions in the Stonington Merger Agreement. As things
stand, the Board is unable to satisfy either of those conditions, which are
controlled by terms of the Stonington Merger Agreement.
3. The so-called "lock-ups"
[24] Cycle further argues that the shareholders' opportunity to receive the
best transaction reasonably available has been precluded by the granting of
the "lock-ups", i.e., the termination fee/expense reimbursement, "windowshop" and rights plan provisions 15 of the Stonington Merger Agreement. I
Delaware law recognizes the propriety in appropriate
disagree.
circumstances of reasonable and proportionate termination fee/expense
reimbursement and "window-shop" provisions in merger agreements. See
Yanow v. Scientific Leasing, Inc., Del. Ch., C.A. Nos. 9536 and 9561,

'Mehe Stonington Merger Agreement requires Global to amend its rights plan to make it
inapplicable to the Stonington Tender Offer and prohibits the board from redeeming or farther
amending that plan without Stonington's consent.
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Jacobs, V.C., slip op. at 12 n.6 (Feb. 8, 1988) (recognizing the necessity of
termination fees and reimbursement expenses as inducement for a bidder to
expend sums needed to make a premium offer); MatadorCapitalMgmt.
Corp. v. BRC Holdings, Del. Ch., C.A. No. 16758, Lamb, V.C., slip op. at
21 (approving windowshop provision containing fiduciary out as
nonpreclusive of other bona fide third party acquisition proposals). Both
provisions approved by the Board are within the boundaries established by
law and resulted from demands made by Stonington. The fee provisions are
not excessive, amounting to only $4 million dollars, or less than 3% of the
transaction value. Moreover, it would appear from the record that the total
amount of these fees would not reimburse Stonington for 100% of the
amounts expended by it in connection with this transaction. Cycle's
objection to the "window-shop" provision is based entirely on the fact that
Cycle cannot now enter into a confidentiality agreement with Global without
the same two-year standstill agreed to by Stonington. In view of Cycle's
repeated refusal to accept a confidentiality agreement without any standstill
provisions at all, its objection comes with ill grace. Finally, the rights plan
"lock-up" it complains about goes away the moment the Stonington Merger
Agreement terminates. Thus, it is no impediment to either the existing
directors or any other board of directors entering into a higher price
transaction with Cycle.16
D.

Irreparable Harm and Balancing of Hardships

[25] Golden Cycle has also failed to establish the imminent threat of
irreparable harm. It cannot show that any provision of the Stonington
Merger Agreement are preventing it from acquiring control of Global. It has
no tender offer pending that cannot close, for example, due to the existence
of the poison pill rights plan. Instead, it is waging a consent solicitation to
replace the Board that can proceed to conclusion without regard to that plan.
If Cycle can obtain the necessary consents representing a majority of the
voting power of the Company before the Stonington tender offer closes, its
nominees will be elected to the board of directors and can act to terminate
the merger agreement and repudiate the offensive termination fee provisions.
' ycle's final Revlon argument pertains to the Board's alleged failure to complete a postmerger agreement market check. Relying primarily certain factors identified by Chancellor Allen
in Roberts v. GeneralInstrument Corp., Cycle contends that it cannot reasonably be said that the
Stonington offer is the "best available alternative" because the Board did not undertake an
appropriate post-agreement market check. Del. Ch., C.A. No. 11639, Allen, C., slip op. at 21
(Aug. 13, 1990). The factors identified in Roberts were identified in a situation where the board
entered into a merger agreement without having first engaged in a market check, a scenario not
present here. The Global Board conducted a seven-month, 79 company exploration prior to entering
into the Stonington Merger Agreement.
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The availability of this self-help strongly suggests that there is no need for
injunctive relief here. This is quite different than the situation presented in
Revlon, the case principally relied on by Cycle, in which a crown-jewel
"lock-up" at a grossly unfair price precluded furiher competitive bidding.
See MacA4ndrews & ForbesHoldings, Inc. v. Revlon, Inc., Del. Ch., 501
A.2d 1239,1251 (1985).
'At argument, it was suggested that Cycle needs injunctive relief to
make its offer sufficiently concrete to compete effectively against the
Stonington tender offer. In particular, it seeks access to due diligence and
an injunction against the payment of the $4 million in termination fees. Of
course, Cycle was offered access to due diligence without the need for any
injunction and refused the invitation. It is difficult to conceive how the fact
that it now finds itself unable to obtain the same information can be thought
to justify the entry of injunctive relief. As to the termination fees, no
preliminary injunction could decide the issue of their enforceability
conclusively. Especially in view of their relatively modest amount, it is
difficult to understand how the absence of a preliminary injunction against
their enforcement could threaten Cycle with irreparable harm. In this
connection, I note that the Board has refrained from adopting other
measures, such as employment contracts and termination benefits, which are
often encountered in like situations and can add measurably to an acquirers
costs.
[26] In contrast, an injunction would threaten real harm to Stonington,
whose tender offer is due to close December 14, 1998. In view of the
unsettled conditions of financial markets, even the delay in closing the
Stonington tender offer until January 30, 1999, now sought by plaintiff,
threatens Stonington with substantial and irreparable harm. See, e.g., Yanow
v. Scientific Leasing,Inc., Del. Ch., C.A. Nos. 9536 and 9561, Jacobs, V.C.,
slip op. at 16 (Feb. 5, 1988) (denying injunction because of the potential
adverse impact on acquiror's financing arrangements).
[27] Moreover, an injunction against the Stonington tender offer would
deprive Global's stockholders of the ability to choose between Cycle's
consent solicitation and the Stonington tender offer. A large majority of
Global's stockholders are either sophisticated institutional investors or
arbitrageurs. In the absence of some compelling reason, such as unlawful
coercion (which has not been shown), there is no reason to interfere with the
stockholders' ability to choose and, in choosing, to determine the outcome
of this contest.
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]V. CONCLUSION
For all the foregoing reasons, Golden Cycle's Motion for Preliminary
Injunction IS HEREBY DENIED. IT IS SO ORDERED.

IOTEX COMMUNICATIONS, INC. v. DEFRIES
No. 15,817 (Consolidated)
Court of Chancery of the State of Delaware,New Castle
December 21, 1998
After shareholder/former director filed derivative suit against
corporation for wrongful transfer of business to another company,
essentially controlled by the same persons, the corporation counterclaimed
against shareholder/former director, alleging (1) breach of fiduciary duty,
(2) breach of duty of disclosure, (3) aiding and abetting breach of another's
fiduciary duty, (4) common law fraud, and (5) civil conspiracy arising out
of the negotiation and performance of an agreement between the parties.
Shareholder/former director filed motions to dismiss as to all claims. The
corporation also filed the same claims against the former president of the
corporation and another director of the corporation and added claims under
the Federal Racketeer Influenced and Corrupt Organization Act (RICO).
The former president of the corporation and the additional director also
filed motions to dismiss as to all claims; the former president claiming lack
of personal jurisdiction and insufficiency of process.
The court of chancery, per Vice-Chancellor Lamb, granted the
motions to dismiss of shareholder/former director for failure to state a
claim upon which relief can be granted as to breach of fiduciary duty, duty
of disclosure and aiding and abetting breach of another's fiduciary duty.
The court held that the corporation had not sufficiently stated any facts to
show breach of fiduciary duty or fraud where shareholder/former director
had not played any part in the negotiations of the agreements in dispute, as
a director or otherwise. The court also held that the corporation could not
rely on the civil conspiracy theory of personal jurisdiction to obtain
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jurisdiction over the former president, because the mere use of a corporate
entity as the vehicle through which fraud was committed did not constitute
a substantial act or effect in the state; thus, the court dismissed the
complaint as to the former president for improper service. As to the RICO
claims, the court found that the corporation failed to show a pattern of
racketeering as necessary under the RICO statute, where the predicate acts
relied upon all arose out of or were related to the same transaction, the
activities lasted only fifteen months, and the shareholders did not suffer any
injury separate from or unrelated to that experienced by the corporation.
1.

Pretrial Procedure

Cm

624

A claim will be dismissed where it fails to allege facts that entitle a
plaintiff to relief; in evaluating a motion to dismiss, the allegations of fact
must be construed in the light most favorable to the plaintiff and all wellpleaded facts must be accepted as true. DEL. CH. CT. R. 12 (b)(6).
2.

Pleading

U2

302(18)

In all averments of fraud or mistake, the circumstances constituting
fraud or mistake must be stated with particularity. DEL. CH. CT. R. 9(b).
3.

Contracts
Corporations
Fraud

C2= 75(2)
= 317(1)
32

Ordinarily, a claim of breach of fiduciary duty cannot be premised
on the assertion that a director knew and failed to disclose that a party
negotiating a contractual agreement with the corporation did not intend to
perform its obligations under the contract.
4.

Fraud

Crm

40

Under New York law, fraud is shown where the complaint asserts
facts that demonstrate: (1) a scheme (2) involving defendants (3) directed
against the interests of plaintiffs and (4) defendants conduct in connection
with the scheme.
5.

Fraud

m=

3

To prove fraudulent misrepresentation under New York law, plaintiff
must show that (1) the defendant made a material false representation, (2)
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the defendant intended to defraud the plaintiff thereby, (3) the plaintiff
reasonably relied upon the representation, and (4) the plaintiff suffered
damage as a result of such reliance.
6.

Fraud

O

32

Under New York law, a contract action cannot be converted to one

for fraud merely by alleging that the contracting party did not intend to
meet its contractual obligations.
7.

Fraud

0

32

Under New York law, if a promise is made with a preconceived and
undisclosed intention of nonperformance, it constitutes a misrepresentation
of a material existing fact, which can serve as the basis for a claim of fraud

only where that promise was collateral or extraneous to the terms of the
agreement between the parties.
8.

Conspiracy

*=

8

The gravamen of a claim of conspiracy is the underlying independent
tort, and if the independent tort has not been adequately pleaded, the
conspiracy claim will also fail.
9.

Courts

*

12(2.1)

Delaware has a strict test to gain personal jurisdiction under a theory
of conspiracy, which requires a plaintiff to satisfy five elements: (1) a
conspiracy to defraud existed; (2) the defendant was a member of that
conspiracy; (3) a substantial act or substantial effect in furtherance of the
conspiracy occurred in the forum state; (4) the defendant knew or had
reason to know of the act in the forum state or that acts outside the forum
state would have an effect in the forum state; and (5) the act in, or effect
on, the forum state was a direct and foreseeable result of the conduct in
furtherance of the conspiracy.
10.

Courts

@

12(2.1)

Mere use of a Delaware corporate entity in connection with a civil
conspiracy is not a substantial act or effect in the State of Delaware for
jurisdictional purposes.
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Corporations
Courts

Cm-

:=& 358
12(2.1)

An alleged breach of fiduciary duty by a director does not constitute
a substantial effect in Delaware for civil conspiracy jurisdiction purposes
merely by virtue of a firm's incorporation in Delaware; in the case of
Delaware corporations having no substantial physical presence in the State
of Delaware, an allegation that a civil conspiracy caused injury to the
corporation by actions wholly outside the state will not satisfy the
substantial effect element of jurisdiction, in the case of an alleged civil
conspiracy.
12.

Racketeer Influenced and Corrupt Organizations

U=*

26

The RICO statute is violated where the injured party demonstrates
that the defendants are engaged in a pattern of racketeering activity; a
pattern is defined as requiring at least two acts of racketeering within a ten
year period.
13.

Racketeer Influenced and Corrupt Organizations

C

27

A pattern of racketeering is shown where a plaintiff has alleged two
or more acts of an indictable offense and further shown that the
racketeering predicates are related, and that they amount to or pose a threat
of continued criminal activity.
14.

Racketeer Influenced and Corrupt Organizations

Cow
3
29

Continued criminal activity, i.e., continuity, may be one of two
types: (1) closed-end, referring to a closed period of repeated conduct; or
(2) open-ended, referring to past conduct that by its nature projects into the
future with a threat of repetition.
15.

Racketeer Influenced and Corrupt Organizations

UO

28

Mere conclusory allegations of criminal conduct do not evidence
continuing fraudulent conduct to meet the open-ended standard of RICO.
16.

Racketeer Influenced and Corrupt Organizations

0

28

In determining whether a defendants actions have met the closedended requirement of continuing criminal activity, courts look to a number
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of factors, which can include: (1) the number and variety of predicate acts
and the length of time over which they were committed, (2) the number of
victims, (3) the number of schemes involved, and (4) the occurrence of
distinct injuries.
17.

Racketeer Influenced and Corrupt Organizations

29

Activities that last only fifteen months, by themselves, will not
satisfy the RICO continuity requirement.
18.

Corporations

Q=

202

When predicate acts injure only the corporation, the shareholders do
not suffer any injury separate from or unrelated to that alleged to be
experienced by the corporate entity itself.
Grover C. Brown, Esquire, Michael J. Maimone, Esquire, and Joseph C.
Schoell, of Morris, James, Hitchens & Williams, Wilmington, Delaware,
for plaintiff and counterclaim defendant Iotex Communications, Inc.
Iota, Inc., defendant and counterclaim and third-party plaintiff (No.
15,817); Anthony Defries and David Bayendor, defendants (No. 15,817);
Urs Maag, plaintiff and counterclaim defendaht (No. 16,082); Neosoft,
A.G., plaintiff (No. 16,036).*
Allen M. Terrell, Jr., Esquire, and Srinivas M. Raju, Esquire, of Richards,
Layton, & Finger, P.A., Wilmington, Delaware; and Blair G. Brown,
Esquire, and Lynn F. Kaumann, Esquire, of Zuckerman, Spaeder,
Goldstein, Taylor & Kolker, L.L.P., Washington, D.C., of counsel, for
counterclaim defendant ioWave, Inc.
LAMB, Vice Chancellor

IL HqMIODICTION
These motions arise out of a complex, multi-party, multi-suit'
litigation begun in July 1997. Various motions to dismiss were filed by
*On December 18, 1998, an Order was entered permitting counsel for these parties to
withdraw his representation and allowing 60 days for Iota, Inc. to secure new counsel.
'Three actions have been consolidated for all purposes, CA. Nos. 15817-NC, 16036-NC,
and 16082-NC.
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several of the parties and oral argument on these motions was held on
November 10, 1998. At the conclusion of the hearing held in these
consolidated matters, I reserved decision on the motion of David Bayendor
to dismiss the complaint against him in C.A. No. 15817 for want of
personal jurisdiction, the motions of David Bayendor ("Bayendor") and
Anthony Defies ("Defries") to dismiss the Eighth Claim for Relief alleged
by counterclaim in C.A. No. 15817 for failure to state a claim (as well as
the motion of Defries to dismiss for lack of personal jurisdiction over the
Eighth Claim for Relief), and the motion of Urs Maag ("Maag") to dismiss
the counterclaims filed against him in C.A. No. 16082 for failure to state
a claim upon which relief may be granted. For the reasons that follow,
these motions will be granted.
A. Backgiound2
In 1991, Defies caused the formation of Iota, Inc. ("Iota"), a
Delaware corporation, to serve as a vehicle for continuing research into
certain wireless communications technology ("Technology") under
development since the late 1980s. In 1993, Iota succeeded in inventing the
Technology and undertook further development work in order to create a
commercially viable product. That same year, Defies caused"Iota to
transfer its rights to all of the intellectual property associated with the
Technology to NeoSoft, A.G. ('Neosoft"), a Swiss company he created for
that purpose.
In 1994, Defies entered into discussions with Peter Friedli
("Friedli") concerning a commitment to invest $5.4 million in the further
development of the Technology. On July 22, 1994, a certificate of
incorporation was filed with the Delaware Secretary of State organizing a
corporation that is now known as IOTEX COMMUNICATIONS, INC.
("IOTEX"). Defies and Maag were named as directors of IOTEX. It is
not alleged that Defries, or persons or entities affiliated or associated with
him, controlled IOTEX. Rather, it appears from one or more pleadings that
a majority of the shares of IOTEX were issued to Friedli or persons
associated with him.
In July 1994, IOTEX began negotiations over a License Agreement
with NeoSoft whereby NeoSoft would grant IOTEX restricted rights to
certain applications of the Technology in North America for a fifteen year
term. In return, IOTEX would pay NeoSoft royalties based on a percentage

2

Except as otherwise noted, the facts recited herein are taken from the Amended
Complaint in C.A. No. 15817 and the counterclaim in CA. No. 16082.
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of revenues from the use of these applications. As part of these
discussions, IOTEX also negotiated a Project Management Agreement with
Iota, whereby Iota would agree to act as project manager for IOTEX's
research and development of the Technology licensed from NeoSoft.
Maag resigned as a director of IOTEX on October 24, 1994. There
is no allegation of fact in the counterclaims filed in C.A. No. 16082 that
Maag participated in the negotiation of either of these agreements. Nor is
there any allegation that Maag did anything, while he was an IOTEX
director or afterward, in furtherance of or in connection with either of them.
The License Agreement and Project Management Agreement
(collectively, the "Agreements") were executed on or about November 2,
1994. Under the terms of the Project Management Agreement, IOTEX
agreed to fund the costs and expenses associated with the development of
the Technology in accordance with a detailed, four-page document (the
"Budget") establishing the amounts, timing and manner in which all of the
money invested by IOTEX would be spent by Iota. Iota agreed to comply
with the provisions of the Budget and further agreed that no material
changes would be made to the Budget without first submitting a variance
report and obtaining IOTEX's approval for the change. Iota was also
required to submit written reports detailing its expenditures to IOTEX. The
Budget provided for an 18-month development period that was to be
continued only if the parties were satisfied with the progress in the
development of the Technology.
In late 1995 and early 1996, IOTEX became concerned that Iota was
not complying with the provisions of the Budget and was not developing
the Technology as required under the Agreements. Allegedly having
concluded that Iota breached the Project Management Agreement, IOTEX
stopped making payments to Iota in February 1996. Iota then terminated
the Project Management Agreement. Thereafter, IOTEX transferred all of
its employees and operations to ioWave, Inc. ("ioWave"), also a Delaware
corporation.
On July 18, 1997, IOTEX filed C.A. No. 15817 against Defies,
David Bayendor,3 and Iota, alleging claims of breach of fiduciary duty,
fraud, aiding and abetting and civil conspiracy arising out of the
negotiation and performance of the Project Management Agreement.
IOTEX amended its complaint on November 7, 1997, inter alia,to add
claims against Defies and Bayendor under the federal Racketeer
Influenced and Corrupt Organization Act (RICO"), 18 U.S.C. § 1961, et
3
Bayendor is Defries' nephew. Bayendor was a former President of IOTEX, resigning
his position on October 14, 1994, and a former director and Vice President of Iota. He resigned
from these latter position on June 18, 1997.
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seq. Iota answered and counterclaimed against IOTEX on August 19,
1997. On October 27, 1997, Iota amended its counterclaims to assert
claims against ioWave, as an additional third-party defendant.
On November 13, 1997, NeoSoft filed C.A. No. 16036 against
IOTEX for failure to make payments .as required by the License
Agreement. On December 10, 1997, Maag, as a stockholder of IOTEX,
filed C.A. No. 16082, a derivative suit on behalf of IOTEX against Friedli,
alleged to be the sole director of IOTEX, Taher Behbehani, the former
CEO of IOTEX, and ioWave, alleging that they wrongfully transferred the
business of IOTEX to ioWave. In response, IOTEX brought five
counterclaims against Maag, alleging essentially the same claims it set
forth in its July 18, 1997 complaint against Defies, Bayendor and Iota.
H. DISCUSSION
A. Standard
A claim will be dismissed where it fails to allege facts that entitle
[1]
plaintiff to relief. See Ch. Ct R. 12(bX6); Rabkin v. PhilipA. Hunt Chem.
Corp., Del. Supr., 498 A.2d 1099, 1104 (1985). In evaluating a motion to
dismiss, the allegations of fact must be construed in the light most
favorable to the plaintiff and all well-pleaded facts must be accepted as
true. In re Tri-Star Pictures,Inc., Lit., Del. Supr., 634 A.2d 319, 326
(1993). Conclusions "will not be accepted as true without specific
allegations of fact to support them." Id.
[2] Where a complaint alleges fraud or conspiracy to commit fraud, the
Rules of this Court call for a higher pleading standard, requiring the
circumstances constituting the fraud or conspiracy to "be pled with
particularity." Atlantis Plastics Corp. v. Sammons, Del. Ch., 558 A.2d
1062, 1066 (1989) (citing Court of Chancery Rule 9(b), which states: "In
all averments of fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity."). The particularity requirements
will be met where the complaint "speciffies] the time, place, speaker, and
sometimes even the content of the alleged misrepresentations...." Luce
v. Edelstein,2d Cir., 802 F.2d 49, 54 (1986).
B. The Maag Motion
In the counterclaim filed in C.A. No. 16082, IOTEX alleges that
Maag (plaintiff in that derivative action), together with Defries, Bayendor,
Iota and NeoSoft "devised, agreed upon and pursued a scheme" to defraud
IOTEX and its stockholders that has resulted in a loss of over $5.2 million
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and forced IOTEX to abandon its operations. IOTEX alleges that Maag

and the others fraudulently induced IOTEX to "(i) incur significant
expenses in becoming a newly-created entity to invest funds in connection
with the Technology, (ii) realize substantial costs in negotiating and
entering into the License Agreement with NeoSoft and the Project
Management Agreement with Iota, and operating as an on-going entity, and
(iii) raise funds from individual investors and forward an amount greater
that $5.2 million to Iota in accordance with the terms of the Budget."
IOTEX)s Answering Br. at 12 (citations omitted). IOTEX also alleges that
monies contributed by IOTEX according to the Agreements have been
misappropriated by various individuals associated with Iota and NeoSof
including, "possibly" Maag.
In his Motion to Dismiss, Maag attacks each of the five counterclaim
allegations alleged by IOTEX, which are: (1) breach of fiduciary duty, (2)
breach of duty of disclosure, (3) aiding and abetting breach of another's
fiduciary duty, (4) common law fraud and (5) civil conspiracy. I will
address allegations (1), (2) and (3) together and will do the same for
allegations (4) and (5).
1. Breach of Fiduciar Duty. Duty ofDisclosure and-Aiding
and Abetting-Breach of FiducJary Duty
IOTEX claims Maag breached his fiduciary duties, owed in his
capacity as an IOTEX director, by allowing IOTEX to negotiate and enter
into the Agreements and further, to invest funds over the course of
performance of the Project Management Agreement, knowing that NeoSoft
and Iota "would not satisfy their respective contractual obligations" and
would use the Agreements to "fraudulently induce IOTEX to forward funds
to Iota," and in failing to inform the IOTEX board of directors of this
knowledge Further, IOTEX claims that Maag aided and abetted a breach
of Defies' fiduciary duties, owed by Defies in his capacity as an IOTEX
director, by failing to prevent Defies from "causing and permitting"
IOTEX to enter into the Agreements, when Maag knew that Iota and
NeoSoft would not meet their contractual obligations.5 In support of these

4

For the purpose of this motion, I accept as true IOTEXCs averment that Maag was a
director of IOTEX between July and October 1994. I do note, however, that this is a disputed
fact.
'IOTEX contends that Maag's actions must be evaluated under the entire fairness
standard, since he was a director of both IOTEX and NeoSoft between July 22, 1994 and
October 24, 1994, the period in which the Agreements were negotiated. I do not reach this issue,
as I find IOTEX's claims are not adequately substantiated by specific allegations of fact.
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claims, IOTEX alleges with particularity the following: (1) Maag was a
director of IOTEX during the negotiation of the Agreements (but had
resigned before the Agreements were approved), (2) Maag was a director
of NeoSoft during the negotiation of the Agreements, (3) Maag was
associated with Defries and (4) Iota, it is alleged, breached the Project
Management Agreement.
Thus, a central element of the claims against Maag for breach of
fiduciary duty rests on the general allegation that he "knew" as a "fact"
(and failed to disclose) something about the state of mind of Defies and
others during the period of negotiation of the Agreements. The "fact" that
he is alleged to have known is not itself alleged with particularity but,
rather, as a conclusion based on events which transpired during the course
of performance of the Project Management Agreement. There are also no
allegations of fact that Maag played any substantial role in the negotiation
or execution of the Agreements, as a director of IOTEX or otherwise.6
Finally, there is no allegation that he profited from the alleged
misapplication of the development funds. The best IOTEX is able to say
is that funds were transferred to a Swiss bank where it is "possible" that
Maag has an account.
While recognizing that Court of Chancery Rule 9(b) provides that
"knowledge... may be averred generally," where pleading a claim of fraud
or breach of fiduciary duty that has at its core the charge that the defendant
knew something, there must, at least, be sufficient well-pleaded facts from
which it can reasonably be inferred that this "something" was knowable
and that the defendant was in a position to know it. IOTEX contends the
scant well-pleaded facts in its counterclaim support the conclusion that
Maag knew that Defries and Iota were not acting in good faith in
negotiating the Agreements. I cannot agree. Speculative conclusions
unsupported by fact do not allege breaches of fiduciary duty. See In re TriStar,Del. Supr., 634 A.2d at 326 (conclusions "will not be accepted as true
without specific allegations of fact to support them."). For the same
reasons, I reject IOTEX's argument that Maag aided and abetted Defies
alleged breach of duty.
6
IOTEX's only claim of Maag's participation in the negotiation or approval of the
Agreements is made by reference to an October 27, 1994 letter from Defries, on behalf of Iota,
addressed to Maag, which states: "Enclosed find three copies of the Project Management
Agreement that we have signed on behalf of Iota Inc. Please have Peter Friedli sign and date
yellow tabs where indicated on behalf of [IOTEX] retaining one copy for your records and
returning one copy to us for our files." Of course, IOTEX concedes that Maag resigned as an
IOTEX director on October 24, 1994. Moreover, it makes no allegation of fact that Maag either
obtained Friedli's signature or otherwise participated in securing IOTE.Vs approval of the Project
Management Agreement.
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[3]
My decision in this regard is premised importantly on the general
rule of law that one cannot "bootstrap" a claim of breach of contract into
a claim of fraud merely by alleging that a contracting party never intendedto perform its obligations. See discussion pages 11 to 12, infra. The same
considerations lead me to conclude that one cannot, ordinarily, premise a
claim for breach of fiduciary duty on the assertion that a director knew and
failed to disclose that a party negotiating a contractual arrangement with
the corporation did not intend to perform its obligations under the contract
I do recognize that there are rare circumstances in which this general rule
should not apply. This is not one of them. Here, there is no allegation that
the Technology was not valuable at the time the Agreements were
executed. Indeed, it is alleged that Defries had been working on the
Technology for some years and it is clear from the positions of the parties
that they all regard the Technology as having substantial value. There also
is no allegation that Iota failed to begin its performance under the Project
Management Agreement and continue rendering some performance for
more than a year. In short, despite the conclusory allegations of fraud and
breach of fiduciary duty, the dispute between the parties is essentially one
for breach of contract, and the well-pleaded facts alleged in that regard do
not support the inference that Defries and Iota did not intend to perform the
Agreements. In the circumstances, the claims for breach of fiduciary duty
against Maag must be dismissed.
2. Fraud and Conspiracy to Commit Fraud
IOTEX's final two counterclaim allegations contend that Maag
committed fraud and conspired to commit fraud. Again, these charges are
predicated on the allegations that Maag knew that Defries and Iota did not
intend to meet their contractual obligations and were "merely using the
[Agreements] to fraudulently induce IOTEX to forward funds to Iota." In
failing to disclose this knowledge, IOTEX argues, Maag participated in a
scheme to defraud IOTEX, as it "would not have expended the time and
resources negotiating, entering into and satisfying its obligations under the
[Agreements] had it been aware of the actual intent of NeoSoft, Iota,
Defies and Maag." Further, IOTEX argues that Maag's knowledge and
participation in the scheme to defraud IOTEX makes him liable as a
conspirator for any other wrongful acts committed in furtherance of the
conspiracy.
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[4-5] Under New York law,' a scheme to defraud is shown where the
complaint asserts facts that demonstrate: (1) a scheme, (2) involving
defendants (3) directed against the interests of plaintiffs and (4) defendant's
conduct in connection with the scheme. See ShearsonLehman Bros. Inc.
v. Bagley, N.Y. App. Div., 614 N.Y.S.2d 5, 6 (1994). Fraudulent
misrepresentation is shown where facts are alleged that "(1) the defendant
made a material false representation, (2) the defendant intended to defraud
the plaintiff thereby, (3) the plaintiff reasonably relied upon the
representation, and (4) the plaintiff suffered damage as a result of such
reliance." Banque Arabe et InternationaleD'Investissementv. Maryland
Nat'l Bank, 2d Cir., 57 F.3d 146, 153 (1995). The courts have noted that
"[i]t is almost impossible to state in detail the circumstances constituting
a fraud where those circumstances are peculiarly within the knowledge of
the party against whom the (fraud) is being asserted." CPC Int'l Inc. v.
McKesson Corp., N.Y., 519 N.Y.S.2d 804, 812 (1987) (quoting Jered
Contracting Corp. v. New York City TransitAuth, N.Y., 292 N.Y.S.2d 98,
However, a complaint must "allege the misconduct
104 (1968)).
complained of in sufficient detail to inform the defendants of the substance

of the claims." Bernstein v. Kelso & Co., Inc., N.Y. App. Div., 659
N.Y.S.2d 276, 280 (1997).
IOTEX's fraud claims suffer from the same defect as its breach of
fiduciary duty claims. Moreover, IOTEX has failed to allege sufficient

facts to establish that, even if there was fraud, Maag participated in it. See
In re Tri-Star, Del. Supr., 634 A.2d at 326 (Conclusions "will not be
accepted as true without specific allegations of fact to support them.").

IOTEX does allege the elements of a claim for breach of contract
against Iota. That claim, however, cannot be "bootstrapped" into a fraud
claim merely by adding the words "fraudulently induced" or alleging that
the contracting parties never intended to perform. See Dann v. Chrysler
Corp., Del. Ch., 174 A. 2d 696, 700 (1961) ("Using the word 'fraud' or its
equivalent in any form is just not a substitute for the statement of sufficient
facts to make the basis of the charge reasonably apparent.").
[6-7] New York law is decisively to the same effect: "It is well settled
under New York law that 'a contract action cannot be converted to one for
fraud merely by alleging that the contracting party did not intend to meet
its contractual obligations."' InternationalCableTel Inc. v. Le Group
Videotron LTEE, S.D.N.Y., 978 F. Supp. 483, 486 (1997) (quoting
Rocanova v. EquitableLife Assurance Soc of the US., N.Y., 612 N.YS.2d
339,343 (1994)). New York law does recognize that a promise made "with

MThe parties are in agreement that New York law governs these claims for fraud.
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a preconceived and undisclosed intention" of non-performance "constitutes
a misrepresentation ofa 'material existing fact."' Id. at 487 (quoting Sabo
v. Delman, N.Y., 164 N.Y.S.2d 714, 716 (1957). Nevertheless, this rule is
limited by the requirement that "a false promise can support a claim of
fraud only where that promise was 'collateral or extraneous' to the terms
[of] an enforceable agreement in place between the parties." Id.IOTEX
has alleged no facts showing that Maag was aware or participated in a
"false promise" that was "collateral or extraneous" to the terms of the
Agreements. On the contrary, the false promise alleged by IOTEX goes to
the heart of the Agreements. Therefore, I do not find IOTEX to have met
the requirements for pleading a fraud claim where, as is true here, the
underlying action is for breach of contract.
[8] Since I find IOTEX has failed to meet the pleading requirements for
fraud, I need not address the conspiracy claim, as there is no underlying
independent claim of fraud sufficient to withstand a motion to dismiss. See
Demalco Ltd. v. Feltner,S.D.N.Y, 588 F. Supp. 1277, 1278 (1984) ("It is
well settled in New York that 'civil conspiracy to commit fraud, standing
alone, is not actionable.' Instead, the gravamen of a claim of conspiracy is
the underlying independent tort, and if the independent tort has not been
adequately pleaded, the conspiracy claim will also fail." (quoting Cullen v.
BMW of North Am., Inc., E.D.N.Y., 490 F. Supp. 249, 254 (1980) and
citing Danahyv.Meese, N.Y. App. Div., 446 N.Y.S.2d 611, 614 (1981))).
B. The Bayendor Motion
The complaint in C.A. No. 15817 was served on Bayendor in the
manner described in 10 Del. C. § 3114, the Delaware director service
statute. Apparently, IOTEX relied on that statute due to Bayendor's status
as a director of Iota, his co-defendant. On August 19, 1997, Bayendor
moved to dismiss for lack of personal jurisdiction and insufficiency of
service of process, contending that Section 3114 was unavailable for use
by IOTEX as its complaint was unrelated to Bayendor's fiduciary duties to
Iota. In response, IOTEX served Bayendor again, this time under 10 Del.
C. § 3104, the general long-arm service statute, and directed certain
discovery at him in connection with his motion to dismiss. On
November 21, 1997, IOTEX filed an amended complaint that added claims
against Bayendor for civil conspiracy and violations of the federal
Racketeer Influenced and Corrupt Organization Act ("RICO"). That
amended complaint was served in reliance on Section 3104.
As a result of the briefing on Bayendor's motion, the issue has
narrowed to whether or not IOTEX is entitled to rely on the "civil
conspiracy" theory of personal jurisdictional to obtain jurisdiction over
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Bayendor in Delaware. That is, I understand IOTEX fairly to concede that
Section 3114 has no application to its claim and that no other head of
jurisdiction under Section 3104 is available in this case.
[9]
The civil conspiracy theory of personal jurisdiction was recognized
by the Delaware Supreme Court in Is!ituto BancarioItalianoSpA v. Hunter
Eng'g Co., Del. Supr., 449 A.2d. 210, 225 (1982), but, because it affords
"an easy technique to evade the thrust of the InternationalShoe holding,"
it has been narrowly construed by this Court. CarltonInvs. v. TLC Beatrice
Int'l Holdings, Inc., Del. Ch., C. A. No. 13950, Allen, C., slip op. at 29
(Nov. 21, 1995). In 1stituto Bancario,the Supreme Court surveyed the law
from other jurisdictions regarding the conspiracy theory of jurisdiction and
determined to adopt what it characterized as the "strict test" requiring a
plaintiff to satisfy each of five elements:
(1) a conspiracy to defraud existed; (2) the defendant was a
member of that conspiracy; (3) a substantial act or substantial
effect in furtherance of the conspiracy occurred in the forum
state; (4) the defendant knew or had reason to know of the act
in the forum state or that acts outside the forum state would
have an effect in the forum state; and (5) the act in, or effect
on, the forum state was a direct and foreseeable result of the
conduct in furtherance of the conspiracy.
IstitutoBancario, Del. Supr., 449 A.2d at 225. While not conceding the
existence of elements (1) and (2), Bayendor's argument focuses on the final
three elements, and in particular on the absence of any allegation of an act
or effect in Delaware in furtherance of the alleged conspiracy.
IOTEX cites three matters that it characterizes as "substantial acts
and effects in the State of Delaware." None of these bear analysis.
[10-11]
IOTEX argues that the "principal effect involving Delaware"
was "the use of a Delaware corporation - Iota - as the vehicle through
which the fraud was committed." Mere use of a Delaware corporate entity
in connection with a civil conspiracy has never been held to satisfy this
element of the Istituto Bancariotest. In support of this position, IOTEX
cites to Hercules,Inc. v. Leu Trust & Banking (Bahamas)Ltd., Del. Supr.,
611 A.2d 476 (1992); Istituto Bancario, Del. Supr., 449 A.2d 210; and
Macklowe v. PlanetHollywood, Inc., Del. Ch., C.A. No. 13689, Steele,
V.C. (Oct. 13, 1994). I do not read any of these cases to hold that "use" of
a Delaware corporation in furtherance of a civil conspiracy can alone be
found to have a substantial effect in Delaware sufficient to satisfy the
"strict" test of Istituto Bancario. In Hercules, of course, the plaintiff
corporation was headquartered in Delaware. Hercules, Del. Supr., 611
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A.2d at 478. Thus, the effect of the conspiracy was actually felt in this
State. In Istituto Bancario, a substantial act in furtherance of the civil
conspiracy - the filing of a certificate of amendment with the Delaware
Secretary of State authorizing the issuance of the shares there in question
- actually took place in the Delaware. Istituto Bancario,Del. Supr., 449
A.2d at 226-27.
Macidowe held that personal jurisdiction over a Florida limited
partnership could be obtained in Delaware by service on its Delaware
incorporated general partner. Macdowe,Del. Ch., C.A. No. 13689, slip op.
at 11. This result was not followed by Chancellor Allen in Carlton in
relation to a New York limited partnership. CarltonInvs., Del. Ch., C. A.
No. 13950, slip op. at 27. Moreover, while Macdowe also discusses the
applicability of the civil conspiracy ofjurisdiction, nothing in that opinion
suggests that persons affiliated with a Delaware corporation who are
alleged to "use" that corporation to the injury of a third party by actions
wholly outside of Delaware thereby subject themselves to the jurisdiction
of our courts. Macidowe, Del. Ch., C.A. No. 13689, slip op. at 14-17.
The second and third arguments are that Defries' alleged breach of
his fiduciary duties as one of IOTEX's directors caused a "substantial
effect" in Delaware simply by virtue of IOTEX's incorporation in this State
and that Bayendor's alleged breach of fiduciary while he was President of
IOTEX's predecessor (Iotel, Inc.) caused injury in this State. Indeed,
IOTEX goes so far as to describe Bayendor's alleged breach of fiduciary
(which is not alleged to have happened physically in Delaware) as an
"additional act in Delaware [that] supports the assertion of jurisdiction
here." These alleged "effects" add nothing to the analysis because they
have only a metaphysical connection with this jurisdiction. In my
judgment, as a general rule, in the case of Delaware corporations having no
substantial physical presence in this State, an allegation that a civil
conspiracy caused injury to the corporation by actions wholly outside this
States will not satisfy the requirement found in the Supreme Courtes
opinion in Istituto Bancarioof a "substantial effect.., in the forum state.
Istituto Bancario,Del. Supr., 449 A. 2d at 225.
For these reasons, I conclude that IOTEX cannot satisfy elements
(3), (4) or (5) of the Istituto Bancario test for the assertion of personal
jurisdiction over persons alleged to be participants in a civil conspiracy.
Thus, service under 10 Del. C. § 3104 was improper and the amended
complaint must be dismissed as to defendant Bayendor.
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C. Defries and Bayendor's Motions to Dismiss the Eighth Claim for
Relief (RICO)8
In the amended complaint in C.A. No. 15817, IOTEX alleges that
Defries and Bayendor engaged in a pattern of racketeering activity in
violation of RICO. Specifically, Defries and Bayendor are alleged to have
schemed (through Iota) "to defraud (among others) IOTEX and its
stockholders of approximately [$5.2 million] and in devising, agreeing
upon and pursuing such scheme to have: (i) misappropriated the
approximately $5.2 million that IOTEX invested in connection with the
Technology, (ii) forced IOTEX to abandon its operations, (iii) forced
IOTEX to defend itself - and expend significant funds - in a recent
action concerning the Technology brought against IOTEX by a former
employee of Iota, and (iv) forced IOTEX to defend itself in connection
with the unmeritorious counterclaim brought by Iota, and in the
unmeritorious claims brought by another entity (Neosoft, A.G.) and
individual (Urs Maag) controlled by Defries and Bayendor." IOTEX's
Answering Br. at 3-4.
[12] The RICO statute provides for civil damages for any person or entity
injured in his, her or its business or property by reason of a violation of 18
U.S.C. § 1962. See 18 U.S.C. § 1964(c). The statute is violated where the
injured party demonstrates that defendants are engaged in a "pattern of
racketeering activity." See 1.1 Inc. v. NorthwesternBell Tel. Co., 492 U.S.
229 (1989). A pattern is defined as "requiring 'at least two acts of
racketeering activity within a ten year period."' Tabas v. Tabas, 3d Cir., 47
F.3d 1280, 1290 (1995) (quoting 18 U.S.C. § 1961(5)). Racketeering
activity is defined as, inter alia,any act that is indictable under 18 U.S.C.
§ 1961(1), and includes wire fraud and mail fraud, the specific acts alleged
to have occurred by IOTEX. See 18 U.S.C. §§ 1341 (mail), 1343 (wire),
1961(l)(B) (definition); Tabas, 47 F.3d at 1290.
[13-14]
Courts have held that a "pattern of racketeering activity" is
shown where the plaintiff has alleged two or more acts of an indictable
offense and further shown "that the racketeering predicates are related, and
that they amount to or pose a threat of continued criminal activity."9 HJ.
Inc., 492 U.S. at 239. "[P]redicate acts are related if they 'have the same
or similar purposes, results, participants, victims, or methods of
commission, or otherwise are interrelated by distinguishing characteristics

'Since I have dismissed the amended complaint as it pertains to defendant Bayendor, my
discussion of the RICO claim applies only to defendant Defies.
'The pleading requirements to allege a violation of RICO are the same as previously
discussed, see supra,p 5-6.
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and are not isolated events."' Tabas, 47 F.3d at 1292 (quoting HJ. Inc.,
492 U.S. at 240). Continued criminal activity, i.e., continuity, may be one
of two types: closed-end, referring to "a closed period of repeated
conduct"; or open-ended, referring to "past conduct that by its nature
projects into the future with a threat of repetition." Id. (quoting HJ Inc.,
492 U.S. at 241). Analysis of either of the two types is temporal, so "a
party may establish continuity as a closed-ended concept by 'proving series
of related predicates extending over a substantial period of time."' Id.
(quoting HJ Inc., 492 U.S. at 242).
IOTEX contends that both items necessary to establish a pattern of
racketeering activity have been met; pointing first to Defies and
Bayendor's allegedly false statements made during the IOTEX/Iota
negotiations concerning the Project Management Agreement and to Iota's
allegedly false status reports as the related predicate acts; and second, to
the fact that the conduct "intended to defraud IOTEX had occurred over
several years, continues through the present, and represents the normal
course of doing business for defendant Defries and defendant Bayendor,"
as evidence of a continued threat of criminal activity.
In addressing IOTEX's argument, I focus on the latter aspect of the
United States Supreme Court's RICO analysis, that the defendants' acts
"amount to or pose a threat of continued criminal activity." H.J Inc., 492
U.S. at 239.10 IOTEX argues that both types of continuing criminal activity
(open-ended and closed-ended) are present in the instant case.
[15] Defendants contend that the allegedly criminal activities (if at all)
could in no event have lasted past February 1996 (the last date that IOTEX
made payments to Iota) thereby making an open-ended analysis
inapplicable. In response, IOTEX cites three events alleged to meet the
open-ended standard: (1) Iota's assertion of contract claims in this Court,
(2) Iota's alleged refusal to provide an accounting of the funds IOTEX has
paid to Iota and (3) Defries alleged grant of an option in IOTEX stock to
a former Iota employee." In my judgment, these mere conclusory
"0 Defendants apparently concede that IOTEX has plead sufficiently to meet the
requirement that "the racketeering predicates are related, " as they do not address this aspect of
the HJ. Inc. test in their brief. See HJ.Inc., 492 U.S. at 239.
"The option arises out of a Separation Agreement between Iota and Andrew Denis,
which grants Denis the choice of either, "shares equal and equivalent to two hundred and fifty
shares of Series A Preferred Stock in Iota, or.
b) Shares in Iotex, Incorporated equal and equivalent to that percentage as may
be represented by the like number and proportion of shares issued in Iota
pursuant to paragraph 6.C.a above when calculated against the Iotex shares
which Iota or its associates may hold or control following the initial public
offering of lotex as such offering is defined by the Securities and Exchange
Commission.
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allegations do not evidence continuing fraudulent conduct and require no
further discussion. See ContinentalRealty Corp. v. J C. Penney Co., Inc.,
S.D.N.Y., 729 F. Supp. 1452, 1455 (1990) ("[The plaintiffs] conclusory
allegations fail to satisfy Fed. R. Civ. P. 9(b)'s requirement that averments
of fraud be stated with particularity and therefore cannot be relied upon to
demonstrate a continuing pattern of fraudulent acts.").
[16] In the alternative, IOTEX contends that defendants' actions have met
the closed-ended requirement of continuing criminal activity, i.e., a "series
of related predicates extending over a substantial period of time." H.J Inc.,
492 U.S. at 242. In making this determination, courts look to a number of
factors, which can include: the number and variety of predicate acts and
the length of time over which they were committed, the number of victims,
the number of schemes involved and the occurrence of distinct injuries.
Vicom, Inc. v. HarbridgeMerchant Services, 7' Cir., 20 F.3d 771, 781-82
"(1) the number of unlawful acts; (2) the length of time over which the acts
were committed; (3) the similarity of the acts; (4) the number of victims;
(5) the number of perpetrators; and (6) the character of the unlawful
activity." (citing Barticheck v. Fidelity Union Bank/FirstNat'l State, 3d
Cir., 832 F.2d 36 (1987))).
IOTEX relies primarily on the*Third Circuit's decision in Tabas as
support for its argument. In Tabas, the plaintiff alleged that two brothers
formed a partnership to conduct real estate and other business ventures. Id.
at 1282. In the event of the death of either partner, the partnership
agreement provided that the surviving partner would distribute partnership
income jointly to himself and the estate of the deceased partner. Id. One
of the partners died, and the surviving partner began making partnership
income payments to the deceased partner's estate. Id.
Some years thereafter, the estate filed a civil RICO claim, alleging
misappropriation based on its contention that the surviving partner was not
allocating an equal share to the deceased partner's estate, in violation of the
partnership agreement. Id. at 1282-83. The Third Circuit agreed, reversing
the district court and finding that the RICO continuity requirement was
satisfied. Id. at 1281. In its assessment of whether or not continuing
criminal activity was shown, the Court focused on "the duration of the
underlying scheme," noting that plaintiffs had provided evidence tending
to show that the alleged acts of mail fraud began on November 10, 1987
and ended in July 1991, a period of three and a half years. Id. at 1294. The
Court found a three and a half year period constituted a "substantial" period

Defendants argue persuasively that the quoted provision obligates only Iota (and not IOTEX)
to perform and, in any event, relates to shares of IOTEX owned or to be owned by Iota.
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of time, and comported with the type of "long-term criminal conduct that
2
RICO was enacted to address." Id.1
[17] Tabas is distinguishable from the instant case. While Tabas
involved conduct occurring over a three and a half year period, the
activities here lasted only 15 months, a decidedly shorter period, and one
that, alone, will not satisfy the RICO continuity requirement. See Vemco,
Inc. v. Camardella,3d Cir., 23 F.3d 129, 135 (1994) ("We cannot conclude
that [defendanVs] alleged actions here, involving a single victim and single
scheme for a single purpose over seventeen months, constitute the type of
'long-term criminal conduct' Congress sought to prohibit with RICO."
(quoting HJ Inc., 492 U.S. at 241-42)). The other factors identified in the
case law lead me to conclude that the RICO claim is not properly plead.
First, the predicate acts that IOTEX rely on all arise out of or are
related to the same transaction, the Project Management Agreement. This
Agreement required periodic status reports and such reports, while
independent of each other, were all dependent on and related to the
Agreement. Commonsense, which the Supreme Court mandates be used
in a RICO analysis, requires a finding that these reports are not separate
predicate acts as contemplated by the RICO statute, but are mutually
dependent on the Agreement. See HJ Inc., 492 U.S. at 241 (promulgating
an approach to analyzing the continuity requirement that is based on a
"commonsense, everyday understanding of RICO's language and Congress'
gloss on it"). As one court has stated, "courts must take care to ensure that
the plaintiff is not artificially fragmenting a single act into multiple acts
Nance & Co. v. Estate ofAndy Warhol,
simply to invoke RICO." Schlaffer
3
2d Cir., 119 F.3d 91, 98 (1997).1
[18] Second, notwithstanding IOTEX's footnote argument to the contrary,
the predicate acts allegedly injure only one party, IOTEX itself. IOTEX
contends that in addition to itself, allegedly injured by defendants'
misappropriation of its funds and fraudulent status reports, its stockholders
have also been injured, since the corporation was formed specifically for

12IOTEX makes further argument as evidence of the applicability of the closed-ended
type by contending that defendants' criminal conduct "began on or before July 20, 1994 (the date
IOTEX was formed for the sole purpose of investing capital in connection with the
Technology)". Even if this were true, the resulting period is still substantially shorter than that
addressed in Tabas, and the multi-factor analysis would lead me to conclude that the element of
continuity is not present.
3This same analysis applies to the other predicate acts attacked by IOTEX, that the
defendants made fraudulent conunnications during the negotiation of the Project Management
Agreement that led to IOTEXs payments to Iota. These payments were directly related to the
Budget and are an integral part of the Project Management Agreement. They cannot be
segmented to create the predicate acts necessary to meet the RICO continuity requirement.
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the purpose of investing in the Technology and by misappropriating funds
paid by IOTEX to Iota for the Technology, the defendants injured the
stockholders investing in IOTEX. I reject this argument because it would
require me to disregard the existence of IOTEX as a legal entity. IOTEX
alone experiences any effect of defendants' allegedly fraudulent acts. The
shareholders do not suffer any injury separate from or unrelated to that
alleged to be experienced by IOTEX. See Kramerv. Western Pac. Indus.,
Inc., Del. Supr., 546 A.2d 348, 351 (1988) (by analogy in derivative
standing cases, "[p]laintiff must allege more than an injury resulting from
a wrong to the corporation").
Lastly, the alleged iijury itself is a single injury. If defendants,
through Iota, did breach the Project Management Agreement by sending
false status reports and not complying with the Budget's directives
regarding the allocation of the IOTEX funds, then the end result of Iota's
noncompliance is a single injury to IOTEX, not multiple injuries based on
each allegedly fraudulent communication. To find otherwise would
fragment the Project Management Agreement, which is contrary to law and
commonsense.
For all of the foregoing reasons, I find that IOTEX has failed to meet
the continuity requirement necessary to show a pattern of racketeering
activity under the RICO statute. Therefore, defendant Defies and
Bayendor's Motions to Dismiss the Eighth Claim for Relief are hereby
14
granted.
I. CONCLUSION
For all of the foregoing reasons, the motions to dismiss addressed in
this Memorandum Opinion, i.e., (1) Urs Maag's Motion to Dismiss for
Failure to State a Claim upon which Relief can be Granted (C.A. No.
16082), (2) David Bayendor's Motion to Dismiss for Lack of Personal
Jurisdiction (C.A. No. 15817), and (3) Anthony Defries and David
Bayendor's Motions to Dismiss the Eighth Claim for Relief (C.A. No.
15817), are all GRANTED. IT IS SO ORDERED.

"'Having reached this conclusion, I do not address Def-ies' argument that the consent to
jurisdiction under 10 Del. C § 3114 is not broad enough to subject him to the personal
jurisdiction of this Court for the purpose of adjudicating the RICO claim.
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KAHN v. ICAHN
No. 15,916
Courtof Chancery of the State of Delaware,New Castle
November 12, 1998
Plaintiffs, limited partners and minority shareholders of a Delaware
limited partnership, filed a complaint against defendant for usurpation of
a partnership opportunity. Plaintiffs brought suit on behalf of American
Real Estate Partners, L.P. (AREP). The suit was brought against AREP's
general partner American Property Investors, Inc. (API), whose sole
shareholder and chief executive officer is Carl C. Icahn (Icahm), and against
Bayswater Realty and Capital Corporation (Bayswater, collectively called
Icahn defendants), a corporation affiliated with Icahn. Plaintiffs alleged:
(1) Icahn breached his fiduciary duties to AREP and usurped, for himself,
a corporate opportunity of AREP by failing to make the opportunities
completely available to AREP and, instead, keeping a percentage of the
profits for Bayswater and other affiliates; and (2) Icahn defendants should
be held accountable for the profits they received as a result of the
challenged investments, and should be required to pay those profits to
AREP. Defendants argued the complaint failed to state a claim.
The court of chancery, per Chancellor Chandler, concluded that
plaintiffs failed to state a claim upon which relief could be granted and
granted dismissal in favor of all the defendants. The court found that the
partnership agreement narrowed the fiduciary duties, because the
agreement authorized competition with the partnership.
1.

Pretrial Procedure

G=

624

Under Delaware law, on a motion to dismiss pursuant to Chancery
Court Rule 12(b)(6), a court will not dismiss the complaint for failing to
state a claim for which it can grant relief unless the plaintiff would not be
entitled to relief under any state of facts which could be proven to support
the claim asserted. DEL. CH. CT. R. 12(b)(6).
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2.

Pretrial Procedure

U

687

For the purpose of this motion, all of the well-pled allegations of the
complaint are viewed as being true.
3.

Pretrial Procedure

*o

624

All inferences to be drawn from the pleadings are construed in a light
most favorable to the plaintiffs.
4.

Partnership

*=

22, 70, 71, 349

Partners under Delaware law may agree to their rights and obligation
to each other and to the partnership. Delaware law might impose different
rights and obligations absent an agreement between the partners. DEL.
CODE ANN. tit. 6, § 17-1101(d) (1998).
5.

Partnership

*m 22, 71,349

As a matter of statutory law, the traditional fiduciary duties among
and between partners are defaults that may be modified by partnership
agreement.
6.

Partnership

, 70

Partnership agreements act as safe harbors for actions that might
otherwise qualify as breaches of fiduciary duties under the traditional
default rules.
7.

Partnership

Ow 70

The corporate and partnership opportunity doctrine represents but
one species of the broad duties assumed by a fiduciary.
8.

Partnership
Corporations

OW 99
U*

313

The inquiry in corporate opportunity doctrine cases is a general one
that is fact intensive; the relevant question is whether or not a fiduciary has
appropriated for himself something that in fairness should belong to the
partnership.
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315

When answering the question of whether a fiduciary has
appropriated for himself something that in fairness should belong to the
partnership, the court concentrated on the following considerations: (1) the
opportunity is either essential to the corporation or is one in which it has an
interest or expectancy, (2) the corporation is financially able to take
advantage of the opportunity itself, and (3) the party charged with taking
the opportunity did so in an official rather than individual capacity.
10.

Partnership
Corporations

(

99
0=

185

Where a partnership, by virtue of an unambiguous clause in its
partnership agreement which authorizes competition with the partnership,
is on notice that the partners intend to compete directly with the
partnership, it hardly can be said to have a legitimate expectancy to be
informed of - let alone participate 100% in - relevant investments.
11.

Pleading
Partnership

(

192(2)
70

Plaintiffs did not plead specific facts by which it could reasonably
be inferred that there was misappropriation of information, unlawful
redirection or personal use of partnership resources or some sort of
misappropriation of proprietary investment research; the absence of such
allegations in this case is disturbing and may, alone, justify dismissal for
insufficient pleading of this partnership usurpation claim; without some
breach of fiduciary trust, it would be hard to come to the conclusion that
any fiduciary in this case has appropriated for himself something that in
fairness ought to belong to the partnership.
Robert D. Goldberg, Esquire, of Biggs and Battaglia, Wilmington
Delaware; and Silverman, Harnes, Harnes, Prussin & Keller, New York,
New York, of counsel, attorneys for plaintiffs.
R. Franklin Balotti, Esquire, and Lisa A. Schmidt, Esquire, of Richards
Layton & Finger, Wilmington, Delaware; and Theodore Altman, Esquire,
and Howard S. Koh, Esquire, of Gordon Altman Butowsky Weitzen Shalov
& Wein, New York, New York, of counsel, for defendants Carl C. Icahn,
Bayswater Realty, and Capital Corporation.
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William 0. LaMotte, I,Esquire, and S. Mark Hurd, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware; and John K. Carroll,
Esquire, Jonathan E. Breckenridge, Esquire, and Anthony J. Galioto,
Esquire, of Rogers & Wells LLP, of New York, New York, of counsel, for
defendants American Real Estate Partners, L.P. and John P. Saldarelli.
Bruce M. Stargatt, Esquire, Josy W. Ingersoll, Esquire, and James P.
Hughes, Jr., Esquire, of Young, Conaway, Stargatt & Taylor, LLP,
Wilmington, Delaware, for defendants American Property Investors, Inc.,
Alfred D. Kingsley, William A. Leidesdorf, and Jack G. Wasserman.
CHANDLER, Chancellor

This case concerns how and why a limited partnership agreement can
narrow, or redefine, the traditional fiduciary duties among and between
limited partners under Delaware Law. Here, plaintiffs, who are limited
partners and minority stakeholders of a Delaware limited partnership,
allege the usurpation of a partnership opportunity. For the reasons that
follow, I conclude that plaintiffs fail to state a claim and grant dismissal in
favor of all the defendants.
I. BACKGROUND
Plaintiffs, Amanda Heather Kahn and Kimberly Robin Kahn
("Plaintiffs") 1 bring this action derivatively on behalf of American Real

'Counsel for the API directors point out in their reply brief in support of their motion
to dismiss the derivative complaint that, "[p]laintiffs and their family appear to have been
singularly unlucky investors-they are named plaintiffs in at least thirteen lawsuits (including
this one) challenging allegedly improper conduct. See Kahn v. Tremont, Del. Ch., C.A. No.
12339, Allen, C.(Apr. 22, 1994); Kahn v. Lynch CommunicationSys., Inc., Del. Supr., 638 A.2d
1110 (1994); Kahn v. HouseholdAcquisition Corp., Del. Ch., C.A. No. 6293, Brown, V.C.
(Jan. 19, 1982); Kahn v.Roberts, Del. Supr., 679 A.2d 460 (1996); Kahn v. Sullivan, Del. Supr.,
594 A.2d 48 (1991); Kahn v. United States Sugar Corp., Del. Ch., 11 Del. J. Corp. L. 908
(Dec. 10, 1985); Kahn v. FischbachCorp., Del. Ch., 14 Del. J. Corp. L. 1074 (Nov. 15, 1988);
Kahn v. Seaboard Corp., Del. Ch., 625 A.2d 269 (Jan. 14, 1993); Kahn v. Dairy Mart
Convenience Stores, G.P., Del. Ch., 19 Del. J. Corp. L. 1233 (March 1, 1994); Kahn v.
Occidental Petroleum Corp., Del. Ch., 15 Del. J. Corp. L. 654 (July, 19, 1989); Kahn v.
Zarowitz,Del. Supr., 501 A.2d 1235 (1985); Kahn v. Young's Mkt. Co., 16 Del L Corp. K. 351
(Dec. 9, 1989)." Directors' Reply Br. at 1. It is unclear what nefarious intent the defendant

directors would have me infer from this statistic. While the Kahns' experience might qualify
them as icons of Delaware corporate jurisprudence, in my view, their wisdom in forum selection
should hardly subject them to a presumption of misconduct. But cf Calvert v. Trans World
Airlines (and Icahn),959 F.2d 698 (8th Cir. 1992); Viacom Intern., Inc. v. Icahn, 946 F.2d 998
(2d Cir. 1991), cert. denied,502 U.S. 1122 (1992); Dan River, Inc. v. Icahn, 701 F.2d 278 (4th

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 24

Estate Partners, L.P. ("AREP" or the "Partnership") against AREP's general
partner American Property Investors, Inc. ("API"), the general partners'
sole shareholder and chief executive officer, Carl C. Icahn ("Icahn"), and
Bayswater Realty and Capital Corp. ("Bayswater"), a corporation affiliated
with Icahn (collectively "Icahn Defendants"), and API's other directors
(collectively "Defendants").
Plaintiffs are holders of depository units representing limited
partnership interests of AREP. AREP is a Delaware limited partnership,
whose business is conducted through a subsidiary. AREP is in the business
of acquiring and managing real estate and attendant activities. AREP has
two classes of depository units-Depository Units and Preferred Units.
AREP's general partner, API, is a Delaware corporation. Defendant Icahn
is the chairman of the board and chief executive officer of API, and owns
100% of that company's stock. According to Plaintiffs, at the start of this
litigation, Icahn, through another Delaware partnership, High Coast
Limited Partnership, owned 54.1% of the Depository Units of AREP and
over 88% of the Preferred Units. In addition, Plaintiffs allege that
defendant Bayswater is a real estate and investment company owned and
controlled by Icahn.
Plaintiffs assert a claim for the usurpation of partnership
opportunities, or opportunities that rightfully belonged to the Partnership.2
More specifically, Plaintiffs' complaint alleges that Icahn breached his
fiduciary duties to AREP and usurped, for himself, a corporate opportunity
of AREP by failing to make the opportunities completely available to
AREP and, instead, keeping a percentage of the profits for Bayswater and
other affiliates.3 Furthermore, the complaint alleges that the Icahn

Cir. 1983); Samuel M. Feinberg Testamentary Trust v. Carter (Icahn), 664 F.Supp. 140
(S.D.N.Y. 1987); Icahn v. Blunt, 612 F.Supp. 1400 (W.D.Mo. 1985); Trans World.Airlines v.
Icahn, 609 F.Supp. 825 (S.D.N.Y. 1985); Marshall Field & Co. v. Icahn, 537 F.Supp. 413
(S.D.N.Y. 1982) (among others).
'This case is analogous to "corporate opportunity" cases, and I rely on the reasoning
developed in the line of cases dealing with the usurpation of corporate opportunities to inform
my analysis in this context of limited partnerships. See Gotham Partners,L.P. v. Hallwood
Realty Partners,L.P., Del. Ch., 714 A.2d 96 (1998) (relying on principles of corporate law and
general partnership law in analyzing issues arising in the context of limited partnership).
'Among others, Plaintiffs identify two specific transactions that they claim qualify as
AREP's missed opportunities. The first is an investment in another real estate limited
partnership, ArvidaVMB Partners, LP. ("Arvida"). That investment was made through a number
of entities but ultimately, AREP received roughly 70% of the potential AREP share of the
investment and Bayswater received approximately 30% of the investment. The second allegedly
usurped opportunity involves the Stratosphere Corporation ("Stratosphere"), which owns and
operates the Stratosphere Tower, Casino & Hotel in Las Vegas, Nevada. AREP invested $42.8
million to purchase certain mortgage notes of Stratosphere, with a face value of $55 million.
According to Plaintiffs, an affiliate of Icahn has purchased $39 million face value of those notes.
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Defendants should be held accountable for the profits they received as a
result of the challenged investments, and they should be required to pay
those profits to AREP.
Defendants argue that the complaint fails to state a claim. Their
principal contention is that section 6.11 of AREP's partnership agreement
(the "Agreement") provides that API, the general partner, may "compete,
directly or indirectly with the business of the Partnership."4 Arguing that
a partnership is free to modify traditional default rules and duties of
partners, Defendants insist that Plaintiffs cannot properly claim a breach of
fiduciary duty under the facts alleged in the complaint
Plaintiffs respond by saying that there is a legal distinction,
cognizable in the present case, between competing with the partnership and
usurping the partnership's opportunities. They add that the Icahn
Defendants' actions fall into the latter category and as such their claim
should withstand the motion to dismiss.
II. ANALYSIS

[1-3] Under Delaware law, on "a motion to dismiss pursuant to Chancery
Court Rule 12(b)(6), a court will not dismiss the complaint for failing to

state a claim for which it can grant relief unless the plaintiff would not be
entitled to relief under any state of facts which could be proven to support
the claim asserted."6 For purposes of this motion, I view all of the well-

Plaintiffs have represented that Stratosphere has filed a voluntary plan of reorganization and
AREP and the Icabn affiliate have submitted a proposal for the restructuring of Stratosphere that
would entail additional investments.
4
1n fill, section 6.11 states:
6.11 Other Business Activities of Partners. Any Partner, Record Holder or
Affiliate thereof (including, without limitation, the General Partner and any of
its Affiliates) may have other business interests or may engage in other business
ventures of any nature or description whatsoever, whether presently existing or
hereafter created, including, without limitation, the ownership, leasing,
management, operation, franchising, syndication and/or development of real
estate and may compete, directly or indirectly, with the business of the
Partnership. No Partner, Record Holder or Affiliate thereof shall incur any
liability to the Partnership as the result of such Partne's, Record Holder's or
Affiliate's pursuit ofsuch other business interests and ventures and competitive
activity, and neither the Partnershipnorany ofthe Partnersor Record Holders
shallhave any right to participatein such other business interestsor ventures
or to receive or share in any income derived therefrom. (emphasis added).
'Defendants also move to dismiss on a number of other grounds including, among
others, Plaintiffs' failure to properly make demand in this derivative action. Since I find in favor
of Defendants' motion to dismiss on other grounds, I do not reach their remaining arguments.
"SeeLitle v. Waters, Del. Ch., C.A. No. 12155, at 7, Chandler, V.C. (Feb. 10, 1992).
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pled allegations of the complaint as true.7 All inferences to be drawn from
the pleadings are construed in a light most favorable to the Plaintiffs.8
There are two separate legal issues implicated by the Plaintiffs'
complaint. The first, and more general legal issue, is Delaware law's view
on the ability of a partnership to refashion the traditional fiduciary rules
that govern partners' relationships. The second, and more specific legal
issue, is even ifI assume that all of the facts alleged are true, do Plaintiffs
state a valid usurpation of partnership opportunity claim?
4. PartnershipAgreements UnderDelaware Law
[4-6] Delaware law permits partners to agree on their rights and
obligations to each other and to the partnership. This is so even where
Delaware law might impose different rights and obligations absent such
agreement. Section 17-1101(d) of the Delaware Revised Linmited
Partnership Act provides in relevant part that:
To the extent that, at law or in equity, a partner or other
person has duties (including fiduciary duties) and liabilities
relating thereto to a limited partnership or to another partner
...(2) the partner's or other person's duties and liabilities may
be expanded or restrictedby the provisions in a partnership
agreement.9
Thus, as a matter of statutory law, the traditional fiduciary duties among
and between partners are defaults that may be modified by partnership
agreements. This flexibility is precisely the reason why many choose the
limited partnership form in Delaware. Our decisional law also has
recognized and given illumination to this principles.10 The cases have gone
so far as to suggest that partnership agreements act as safe harbors for

"See Good v.Getty Oil Co., Del. Ch., 403 A.2d 973, 975 (1986).
'See Weinberger v. UOP, Inc., Del. Ch., 409 A.2d 1262, 1263 (1979), revd on other
grounds,Del. Supr., 457 A.2d 701 (1983).
96 Del. C. § 17-1101(d) (emphasis added).
"See, e.g., In re Cencom CableIncome Partners,L.P. Litig., Del. Ch., C.A. No. 14634,
Steele, V.C. (Feb. 15, 1996); see also Wilmington Leasing,Inc. v. ParrishLeasingCompany,
L.P., Del. Ch., C.A. No. 15202, at 30, Jacobs, V.C. (Dec. 23, 1996) ("Where, as here, a
[p]artnership [a]greement specifically addresses the rights and duties of the partners, any
fiduciary duty that might be owed by the... [p]artners is satisfied by compliance with the
applicable provisions of the partnership agreement."); In re MarriottHotel PropertiesII L.P.
UnitholdersLitig.,Del. Ch., C.A. No. 1496, at 11, 14-15, Allen, C. (June 12, 1996).
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actions that might otherwise qualify as breaches of fiduciary duties under
the traditional default rules."1
Given this legal backdrop, the question then arises whether or not the
conduct complained of by Plaintiffs falls within the provisions of the
Agreement. I hold that, as a matter of law, it does. Section 6.11 of the
Agreement anticipates the type of conduct alleged. That sections' language
(which includes specific references to the types of real estate investments
at issue in this case)-in light of the statements that "[a]ny Partner, Record
Holder or Affiliate thereof... may compete, directly or indirectly, with the
[A]nd neither the Partnership nor any of the
business of the Partnership ....
Partners or Record Holders shall have any right to participate in such other
business interests or ventures or to receive or share in any income derived
therefrom"--is clear on its face.
In fact, Plaintiffs do not contend that Defendants have misinterpreted
§ 6.11. Plaintiffs make no claim that § 6.11 says anything other than what
it seems to say. There is no claim that the contested investments were
intended to fall out of the scope of that provision, the simple terms of
§ 6.11 notwithstanding. It seems that Plaintiffs would have me ignore that
section in favor of finding a legal distinction between competition, as it is
normally understood and as provided under § 6.11, and the usurpation of
a partnership opportunity. Plaintiffs ask me to craft a new principle of law
by recognizing that partners have separate and immutable duties of loyalty
irrespective of clear and unambiguous modifications of fiduciary duties
provided in a legally enforceable partnership agreement. Under the facts
alleged I cannot so hold, for Defendants' actions are covered by the
Agreement and as such are permissible as a matter of law.
The Defendants' duties to AREP (including their fiduciary duties) are
defined by the AREP Partnership Agreement that clearly permitted the
Icahn Defendants to make the investments without bringing them to the
limited partners. Plaintiffs' arguments, that the partnership Agreement did
not allow the Icalm Defendants to make investments for themselves, simply
overlook the statute, make no reasonable attempt to distinguish cases most
directly on point, and ignore the unambiguous terms of the Agreement.

"See In re Cencom Cable, at 10 (limited partnership agreements may authorize actions
and modify fiduciary duties creating "safe harbors"); Litman v. Prudential-BacheProperties,
Inc., Del. Ch., CA. No. 12137, at 10, Chandler, V.C. (Jan. 4, 1993) (barring derivative claims
because the partnership agreement expressly acknowledged potential conflicts of interest),
remanded on other grounds, Del. Supr., CA. No. 61, Moore, L (Nov. 18, 1993), affd, Del.
Supr., 642 A.2d 837 (1994).
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B Requirements ForA Usurpation Claim
[7-9] The corporate and partnership opportunity doctrine "represents but
one species of the broad ... duties assumed by a [fiduciary]. 12 The
Delaware Supreme Court has taken the time to make sure that trial courts
understand that the inquiry in corporate opportunity doctrine cases is a
general one that is fact intensive. The relevant question is "whether or not
a [fiduciary] has appropriated for himself something that in fairness should
belong to the [partnership] .... 1 To answer that question the Delaware
courts have concentrated on a number of considerations including, "(1)...
the opportunity is either essential to the corporation or is one in which it
has an interest or expectancy, (2)... the corporation is financially able to
take advantage of the opportunity itself, and (3)... the party charged with
taking the opportunity did so in an official rather than individual
14
capacity.
[10] First, I think it a correct legal conclusion that where a partnership,
by virtue of an unambiguous clause in its partnership agreement which
authorizes competition with the partnership, is on notice that the partners
intend to compete directly with the partnership, it hardly can be said to
have a legitimate "expectancy" to be informed of-let alone participate
100% in--relevant investments.1 5 Put simply, since Plaintiffs knew that the
Icahn Defendants were authorized to compete-in fact, in these investments
AREP was a co-investor-they cannot now claim derivatively that AREP
had a legally sufficient expectation of 100% involvement. The Partnership
Agreement successfully did what it purports to do: modify the underlying
fiduciary duties of the partners. 6 Thus, even if absent the Agreement
AREP might have had a legitimate claim to an "interest" or "expectancy"
in the contested investments, § 6.11 modified the legal effect of such an
interest.

"Broz v. Cellular Information Systems, Inc., Del. Supr., 673 A.2d 148, 154 (1996).
13Id
4

I'Stephanis v. Yiannatsis, Del. Ch., CA. No. 1508, Chandler, V.C. (Oct. 4,1993), affd,
Del. Supr., 653 A.2d 275 (Feb. 8, 1995) (quoting Schreiberv. Bryan, Del. Ch., 396 A.2d 512,
519 (1978)).
"-CfBroz v. Cellular InformationSystems, Inc., Del. Supr., 673 A.2d 148, 157 (1996)
(holding that where a corporation has no expectancy to participate in an investment there is no
duty on behalf of the fiduciary to present the corporation with the opportunity to invest
notwithstanding the fact that the corporation might have otherwise been in competition with its
fiduciary).
6
By the fact that the partnership agreement contained specific language authorizing
competition "[some] of the fundamental concerns undergirding the law of corporate opportunity
are not present." Broz, 673 A.2d at 155. In the present case, it seems to me, the language of the
Agreement alone would justify dismissal.

