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Second, there are no factual allegations from which I might infer that
any of the Defendants received the investment opportunities in an official
capacity and then used that information for individual gain. Plaintiffs do
not make factual allegations that the information which lead to the
investments in the first place was received originally by AREP in the
normal course of its business and then somehow misappropriated by the
Icahn Defendants. 7 Nevertheless, no such facts were alleged and they
cannot be reasonably inferred from the complaint.
[11] I pause to note, with emphasis, that the Partnership was not entirely
precluded from participating in the transactions in dispute. In each
transaction the Partnership was involved and did invest. Plaintiffs only
complain that AREP was not able to make 100% of the investment in the
contested transactions. Presumably, Plaintiffs knew about the details of the
deals (e.g., who found the investment opportunities, to what extent were
those opportunities limited by the sellers, etc.), and they were able to

describe with some specificity the structure of the investments. Plaintiffs,
nonetheless, decided not to plead specific facts by which I might
reasonably infer that there was misappropriation of information, unlawful
redirection or personal use of partnership resources or some sort of
misappropriation of proprietary investment research. The absence of such
allegations in this case is disturbing and may, alone, justify dismissal for
insufficient pleading of this partnership usurpation claim. Without some
breach of fiduciary trust, I would be hard pressed to come to the conclusion

that any fiduciary in this case has appropriated for himself something that
in fairness ought to belong to AREP.
I. CONCLUSION
If anything, Plaintiffs have identified situations where they would

have wanted AREP to fully take advantage of investment opportunities.
That is not a sufficient basis to make a claim, however. In light of the

Partnership Agreement, Plaintiffs have not alleged facts that, even viewed
in the light most favorable to Plaintiffs, show that any of the Defendants
acted unlawfully or in any way improperly. For that reason I dismiss
Plaintiffs' claims. Furthermore, the facts alleged are unable to support a
usurpation of partnership opportunity claim. Thus, all of Plaintiffs' claims
are dismissed.
IT IS SO ORDERED.

"In that situation there might be a meaningful basis to distinguish between competition
and the usurpation of an opportunity.
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QUADRANGLE OFFSHORE (CAYMAN) v. KENETECH CORP.
No. 16,362
Courtof Chancery of the State of Delaware,New Castle
October 21, 1998
Plaintiff shareholders seek a mandatory injunction directing
defendant corporation to pay the plaintiffs a liquidation preference. The
plaintiffs claim the corporation has been in liquidation and that they
breached an implied covenant of good faith and fair dealing thus entitling
plaintiffs to a liquidation preference in the event that the corporation makes
a distribution. The defendants filed a motion to dismiss the complaint for
failure to state a claim since the corporation is not, and never has been, in
liquidation.
The court of chancery, per Vice-Chancellor Steele, denied the
defendant's motion to dismiss, pursuant to Court of Chancery Rules
12(b)(1) and 12(b)(6) because the amended complaint pleads the requisite
elements containing particularized facts sufficient to support these claims
and because the claims are ripe for adjudication. The plaintiffs' claim is
sufficiently supported with facts pertaining to the corporation's actions
toward selling significant portions of its assets and regarding the content
of its certificate allowing a liquidation preference. In addition, the court
found, with respect to the ripeness argument,that the interest in postponing
the resolution of plaintiffs' claims until the corporation makes a distribution
is outweighed by plaintiffs' interest in immediate resolution of the matters
and the hardship they would incur.

1.

Pretrial Procedure

G'

621, 622

A complaint will be dismissed only if it appears to a reasonable
degree of certainty the plaintiff would not be entitled to relief under any set
of facts which could be proved in support of his claim.
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Pretrial Procedure

C

621, 625

The court is to assume the truth of all well-pleaded facts in the
complaint and draw all inferences from those facts in the light most
favorable to the plaintiff and not accept mere conclusory allegations as
true.
3.

Of=U 681

Pretrial Proceeding

As a general rule, matters outside the pleading should not be
considered in ruling on a Rule 12(b)(6) motion to dismiss. DEL. CH. CT.R.
12(b)(6).
4.

Judgment

0=0 183

Matters outside the pleadings will be considered when a document
is integral to the plaintiffs complaint and is incorporated into the
complaint.
5.

Corporations

2

603

Liquidation means the winding up of the affairs of the corporation
by getting in its assets, settling with creditors and debtors, and apportioning
the amount of profit and loss.
6.

Corporations

C=-

592, 595

Corporate liquidation, as defined, does not require that a corporation
take actions that are in violation of the corporate charter in order to be in
liquidation.
7.

Corporations

F

95, 106

A certificate, outlining the rights of preferred stockholders along
with the possibility of their shares converting into common stock, must
contain express terms in regards to extinguishing the preferred
shareholders' liquidation preference.
8.

Contracts

f=0 168

Preferred stock contracts are subject to an implied covenant of good
faith and fair dealing requiring each party to refrain from arbitrary or
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unreasonable conduct which has effect of preventing the other party from
receiving the fruits of the contract.
9.

Contracts

(z

168

The express terms of a contract and not an implied covenant of good
faith and fair dealing will govern the parties' relations when the terms
expressly address the dispute.
10.

Constitutional Law
Declaratory Judgment

Cc
G

69
61

An action for declaratory relief must present the court with an actual
controversy that is ripe for judicial decision; otherwise, the action for
declaratory relief constitutes a request for an advisory opinion, which
Delaware courts do not issue.
11.

Declaratory Judgment

:

62

Deciding whether particular declaratory judgment action is ripe for
judicial determination requires practical evaluation of legitimate interest of
the plaintiff, prompt resolution of the question presented, and hardship
threatened by further delay; other considerations include prospect of future
factual development need to conserve scarce resources, and due respect for
identifiable policies of law. DEL. CODE ANN. tit. 10, §§ 6506, 6512 (1997).
12.

Declaratory Judgement

G'

5.1

The action is ripe for adjudication when the court finds that the
interests of those who seek relief from the challenged action's immediate
and practical impact outweighs its interests in postponing review until the
question arises in some more concrete final form.
Alan J. Stone, Esquire, and David J. Teklits, Esquire, of Morris, Nichols,
Arsht & Tunnel, Wilmington, Delaware; and Kronish, Lieb, Weiner &
Hellman, New York, New York, of counsel, for plaintiffs.
Charles F. Richards, Jr., Esquire, Raymond J. DiCamillo, Esquire, and
Megan Semple Greenberg, Esquire, of Richards, Layton, & Finger,
Wilmington, Delaware, of counsel, for defendant.
STEELE,

Vice-Chancellor
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L Issues Presented
Defendant Corporation moves to dismiss, pursuant to Court of
Chancery Rules 12(b)(1) and 12(b)(6), plaintiff stockholders' claims for
declaratory and injunctive relief. Does plaintiffs' amended complaint
allege facts sufficient to support its claims that: (i) the defendant was in
liquidation before the mandatory conversion of plaintiffs' preferred stock
in the defendant into common stock in the defendant; (ii) pursuant to the
Certificate of Designation of their preferred stock, plaintiffs are thus
entitled to receive a liquidation preference in any distribution of the
defendants assets, and (iii) the defendant breached an implied covenant of
good faith and fair dealing in the Certificate of Designations by extending
its liquidation process beyond the mandatory conversion of plaintiffs'
preferred stock to avoid paying plaintiffs a liquidation preference? Are
these claims ripe for adjudication when it is uncertain whether plaintiffs
will ever have the opportunity to exercise their alleged right to a liquidation
preference?
Plaintiffs' claims survive defendants motion to dismiss pursuant to
Rule 12(b)(6) because the amended complaint pleads the requisite elements
and contains particularized facts sufficient to support these claims. The
claims also survive defendants motion to dismiss pursuant to Rule 12(b)(1)
because the claims are ripe for adjudication. Any interest this Court may
have in postponing the resolution of the claims is outweighed by plaintiffs'
interest in having the claims resolved immediately. The claims create
current, actual controversies; the circumstances surrounding the
controversies are sufficiently static; plaintiffs have a legitimate interest in
the claims; and delay in the resolution of the claims may cause significant
future harm to plaintiffs. The defendants motion to dismiss, therefore, is
denied.
IL Background
Plaintiffs Quadrangle Offshore LLC and Cerberus Partners, L.P. own
a total of 803,000 Depository Shares of defendant Kenetech Corporation
("Kenetech"), a Delaware corporation which, through its subsidiaries,
formerly participated in various aspects of the electric power generation
business. Before May 14, 1998, each depository share represented a onefiftieth interest in one share of Preferred Redeemable Increased Dividend
Equity Securities, 8 1/4% PRIDES, Convertible Preferred Stock of
Kenetech (the securities referred to as "Preferred Stock"). § 9 of the
Certificate of Designations pursuant to which Kenetech issued the
Preferred Stock (the "Certificate") provides, in part:
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In the event of any voluntary or involuntary liquidation,
dissolution, or winding up of the Corporation... the holders
of outstanding shares of [Preferred Stock] are entitled to
receive the sum of $1,012.50 per share, plus an amount equal
to any accrued and unpaid Preferred Dividends thereon, out
of the assets of the Corporation available for distribution to
stockholders, before any distribution of assets is made to
holders of Junior Stock.
(referred to as the "Liquidation Preference").
provides, in part:

§ 3 of the Certificate

[O]n May 14,1998 (the "Mandatory Conversion Date"), each
outstanding share of [Preferred Stock] shall mandatorily
convert ("Mandatory Conversion") into (i) shares of
authorized Common Stock... and (ii) the right to receive
cash in an amount equal to all accrued and unpaid Preferred
dividends on such shares of [Preferred Stock] ... Shares of
[Preferred Stock] shall cease to be outstanding from and after
the Mandatory Conversion Date.
(referred to as the "Mandatory Conversion").
In the last three years, Kenetech has lost more than $350 million. Its
common stock, which traded at over $20 per share in early 1994, was
delisted from the Nasdaq National Market in July, 1996, and fell to 30 to
40 cents per share by late 1996. Since that time, Kenetech has sold a
significant portion of its assets, it has not paid interest on its senior secured
notes, and it has not paid dividends on its Preferred Stock. Since 1997,
Kenetech has pursued no new business. Furthermore, it appears that
Kenetech is in the process of disposing of its few remaining assets in order
to make payments to creditors and other lenders.
On the basis of these facts, which are alleged in much more detail in
Plaintiffs' amended complaint, Plaintiffs claim that Kenetech has been in
liquidation since a date before May 14, 1998 and that they are thus entitled
to the Liquidation Preference in the event that Kenetech makes a
distribution of its assets. Plaintiffs also claim that the Mandatory
Conversion pursuant to § 3 of the Certificate cannot extinguish their
Liquidation Preference.
Kenetech claims, even in the context of this motion to dismiss
analysis, that it is not, and never has been, in liquidation and, therefore,
Plaintiffs have no legitimate claim to a Liquidation Preference. Kenetech
further asserts that even if Kenetech was in liquidation before May 14,
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1998 and Plaintiffs' Liquidation Preference triggered, that right was
inchoate and expired on May 14, 1998 when the Certificate of
Designation's Mandatory Conversion terms converted their preferred stock
into common stock.
Plaintiffs filed this action on May 6, 1998. On July 7, 1998,
Plaintiffs filed an amended complaint to add Counts HI and IV to their
original complaint. Counts I and II of Plaintiffs' amended complaint seek
declarations that (i) Kenetech has been in liquidation since a date before
May 14, 1998; (ii) pursuant to the terms of the Certificate, Plaintiffs have
a right to the Liquidation Preference in the event of a distribution by
Kenetech; (iii) Plaintiffs' rights to the Liquidation Preference have now
fixed and attached; and (iv) the Mandatory Conversion does not operate to
eliminate, alter or otherwise adversely affect Plaintiffs' rights to receive the
Liquidation Preference. Counts I and II also seek a mandatory injunction
directing Kenetech to pay the Plaintiffs the Liquidation Preference if
sufficient funds are available. Counts III and IV of the amended complaint
seek essentially the same relief based upon an alleged breach of an implied
covenant of good faith and fair dealing as well as damages resulting from
this breach. Along with their original complaint, Plaintiffs filed a motion
for a temporary restraining order to enjoin Kenetech from converting the
Preferred Stock to common shares pursuant to the Mandatory Conversion
and from taking any actions to interfere with the Liquidation Preference.
On May 11, 1998, I denied the motion for a temporary restraining order
after concluding that Plaintiffs had not established any imminent,
irreparable injury.
On May 14, 1998, Kenetech answered Plaintiffs' original complaint.
On June 9, 1998, Kenetech filed this motion to dismiss pursuant to Court
of Chancery Rules 12(bXl) and 12(b)(6). Kenetech claims that Plaintiffs'
amended complaint fails to state a claim and, even if it does state a claim,
that the claim(s) are not yet ripe for adjudication.

M. Discussion
Kenetech's Motion to Dismiss requires me first to determine whether
the Plaintiffs' request for declaratory relief pleads the requisite elements of
its claims with particularized facts sufficient to support them and, if so,
whether it presents the court with an actual controversy that is ripe for
adjudication or merely a request for an advisory opinion.
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A. Does Plaintiffs' Amended Complaint State a Claim?
[1-4] The standard on a motion to dismiss pursuant to Court of Chancery
Rule 12(b)(6) for failure to state a claim is rigorous.' A complaint will be
dismissed only if "it appears to a reasonable degree of certainty the plaintiff
would not be entitled to relief under any set of facts which could be proved
in support of his claim."2 In this procedural setting, I am to assume the
truth of all well-pleaded facts in the complaint and draw all inferences from
those facts in the light most favorable to the plaintiff.3 Mere conclusory
allegations, however, will not be accepted as true.4 As a general rule,
matters outside the pleading should not be considered in ruling on a Rule
12(b)(6) motion to dismiss.5 An exception to this rule is that this Court
may consider matters outside the pleadings when the document considered
is integral to the plaintiffs complaint and incorporated into the complaint."
Because the Certificate and the Kenetech Report on Form 10-K for the year
ended December 31, 1997 (the "1997 10-K") are integral to and
incorporated into Plaintiffs' amended complaint, I consider on this motion
to dismiss the portions of these documents that the parties refer to in their
pleadings.
(1) Counts I and IE
Counts I and II of the amended complaint essentially allege that
Kenetech was in liquidation before May 14, 1998, and, pursuant to the
Certificate, Plaintiffs are thus entitled to receive the Liquidation
Preference. The amended complaint pleads the requisite elements of these
claims and particularized facts sufficient to support them.

'Rosan v. Chicago Mlwauftee Corp., Del. Ch., C.A. No. 10526, mer. op. at 1,
Chandler, V.C. (Feb. 6, 1990).
2
Jaa iver-PennngtoY4Inn v. CRLMS Capita Inc., Del. Ch., CA. No. 13870, mem.
op. at 10, Steele, V.C. (Mar. 6, 1995) (cingRabMn v. Philip A. Hunt Chemical Corp., Del.
Supr., 498 A.2d 1099, 1104 (1985); In re USACafes, LP. Litig., Del. Ch., 600 A.2d 43, 47
(1991).
3
1d at 9-10 (citing Grobow v. Pero, Del. Supr., 539 A.2d 180, 187 n.6 (1998)).
4
Id at 10.
5
1n reSanta FePa Corp. Shareholder Lidg., Del. Supr., 669 A.2d 59, 68 (1995).
6
1d at 69-70.

1999]

UNREPORTED CASES

(a) Plaintiffs' Claim That Kenetech Was In Liquidation Before
May 14, 1998
[5] As applied to a corporation, the term "liquidation" means the
"'winding up of the affairs of the corporation by getting in its assets,
settling with creditors and debtors and apportioning the amount of profit
and loss."' 7 Plaintiffs' amended complaint alleges sufficient facts in support
of the assertion that Kenetech is winding up its affairs.
First, by asserting that as of May 14, 1998 Kenetech had sold "a
significant portion of its assets," the amended complaint inferentially
alleges Kenetech has been "getting in its assets." In support of this
allegation, Plaintiffs list numerous assets that Kenetech has sold since
1996. These sales include at least one of Kenetech's subsidiaries and
various ongoing business projects, real estate holdings and investments.
Furthermore, Plaintiffs allege that as of May 14, 1998 Kenetech was in the
process of selling its remaining assets, which include its construction
subsidiary, all the assets comprising a cogeneration project in Connecticut
owned by Kenetech through its subsidiaries, and its primary remaining
asset, a 50% interest held by one of Kenetech's subsidiaries in a joint
venture for an energy project under construction in Puerto Rico (the
"Puerto Rico Joint Venture"). Plaintiffs also allege that Kenetech has not
pursued any new business since 1997.
Second, Plaintiffs' amended complaint alleges that as early as 1997
Kenetech had planned to use these proceeds to settle with debtors and
creditors. In support of this allegation, Plaintiffs cite the following
statement from the 1997 10-K:
Certain lenders and other creditors are seeking repayment
and/or restructuring of the amounts due them. The Company
is unable to borrow money and is delaying all payments,
except for essential services while it attempts to raise cash
through additional asset sales.... [P]roceeds received from
asset sales will be used in operations or paid to creditors.
Plaintiffs also allege that in 1997 Kenetech pre-paid its severance
obligation to its Chief Executive Officer which was payable upon his
involuntary termination. These facts are sufficient to support this requisite
element of "liquidation."

7

RothschildInternationalCorp. v. Liggett Group,Inc., Del. Supr. 474 A.2d 133, 136
(1984) (quoting W. Fletcher, Corporations,§ 7968 (1979)).
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Although, as Kenetech points out, Plaintiffs do not expressly allege
that Kenetech is apportioning its profits and losses, Kenetech's conclusion
that it had to sell its assets to repay lenders and other creditors is sufficient
evidence to support an allegation that Kenetech had apportioned its profits
and losses. The amended complaint's quote of the following statement
from the 1997 10-K also is sufficiently particularized to support this
allegation:
Management believes that such sales, even if consummated,
will not generate sufficient proceeds to ultimately provide any
return of invested capital to the holders of the Company's
common stock and that proceeds received from asset sales
will be used in operations or paid to creditors. Consequently,
after, or as a part of a sale of the Company's subsidiaries'
interests in the Puerto Rico project (the only project in
process), the Company believes that it is likely that it, or
certain of its subsidiaries, will seek protection under the
Federal Bankruptcy Code.
It is not difficult to infer that Kenetech formed this view only after
apportioning its profits and losses.
While Plaintiffs' amended complaint alleges facts sufficient to
support the claim that Kenetech was in liquidation before May 14, 1998,
Kenetech's motion raises several issues that are worth noting. Kenetech
argues that is clear from the unambiguous terms of § 9 of the Certificate,
which provides for the Liquidation Preference, that Kenetech is not in
liquidation. Kenetech cites § 9's definition of "liquidation" that "a sale,
lease, or exchange of all or substantially all of the assets of the Corporation
shall not be deemed to be a voluntary or involuntary liquidation," to
support its view that the amended complaint fails to assert an actual
liquidation "in progress." This argument may have succeeded if Plaintiffs
limited their definition of "liquidation" to the narrow view that Kenetech
has sold all or substantially all of its assets. In addition to this statement,
however, Plaintiffs allege that Kenetech has not been pursuing any new
business, Kenetech has pre-paid its severance obligation to its CEO, and
Kenetech plans to use the proceeds of asset sales to pay outstanding debts,
which, in fact, may force Kenetech to file for bankruptcy. As a result, I
cannot dismiss Plaintiffs' claim that Kenetech is in liquidation solely on the
basis that even a sale of all or substantially all of the assets shall not be
deemed a liquidation.
[6]
Kenetech further argues that the amended complaint should be
dismissed because its factual evidence of Kenetech's liquidation status
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amounts to nothing more than independent activities taken by Kenetech
which are not prohibited by the Kenetech charter. I find this argument
unpersuasive for two reasons. First, Kenetech does not advance an
argument to support its contention that the doctrine of independent legal
significance renders it impossible to construe the acts cited by Plaintiffs as
constituting a liquidation. Second, Kenetech relies on this Court's finding
in Rosan v. Chicago Milwaukee Corp. to support its argument that acts
legally authorized by Charter cannot support a finding that a corporation
is in liquidation.' This Court's finding in Rosan, however, does not support
Kenetech's argument. The Rosan Court found that the plaintiffs pleading
of acts legally authorized by Charter, and nothing more, did not support a
claim that the defendant corporation was engaged in a "scheme" to
liquidate in a way intended to deprive preferred shareholders of a
liquidation preference.' The Rosan Court did not mention whether the
pleading of acts legally authorized by Charter can support a claim that a
0 I cannot endorse Kenetech's broad
corporation is actually in liquidation."
interpretation of the Rosan decision because it is inconsistent with the
definition of a corporate liquidation. That definition does not require that
a corporation take actions that are in violation of the corporate charter in
order to be in liquidation." Also, such a broad interpretation would make
it virtually impossible for a plaintiff to support a claim that a corporation
is in liquidation since, in most instances, the corporate charter specifies the
actions a corporation is to take in order to liquidate.
(b) Plaintiffs' Claim That They Are Entitled To A
Liquidation Preference In The Event Of A Distribution
Plaintiffs also allege facts sufficient to support their claim in Counts
I and II that they are entitled to the Liquidation Preference in the event that
Kenetech makes a distribution. Plaintiffs cite § 9 of the Certificate which
provides for the Liquidation Preference in the event of a liquidation,
dissolution or winding up of Kenetech, and allege that Kenetech having
proceeded apace with a winding up thereby entitles them to the Liquidation
Preference.

'Rosan v. ChicagoMilwaukee Corp., Del. Ch., C.A. No. 10526, mem. op., Chandler,
V.C. (Feb. 6, 1990).
9
Id at 11.
1OWhen determining that the Rosan plaintiff had not sufficiently plead its claim that the
defendant was in liquidation, this Court simply concluded that the plaintiffs claim amounted to
conclusory allegations unsubstantiated by any facts. Id at 9.
"See infra p. 7 and n. 7.
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Kenetech argues, however, that this claim should be dismissed
because the clear and unambiguous language of the Certificate prevents
Plaintiffs from demanding the Preference under the present circumstances.
Kenetech refers the Court to the language in § 9 of the Certificate which
provides that holders of preferred stock receive the Liquidation Preference
"out of the assets of the Corporation available for distribution to
stockholders, before any distribution of assets is made to holders of Junior
Stock." Kenetech argues that this language mandates a finding that the
Liquidation Preference does not "attach" until Kenetech actually makes a
distribution to shareholders, and since Kenetech has not made a
distribution, Plaintiffs never have had this right. This language, however,
mandates no such unequivocal finding. The language only addresses the
funds which Kenetech will use to make the Liquidation Preference and the
preferred shareholder's priority over holders of Junior Stock. It includes no
clear or unambiguous statement regarding when the right to the Liquidation
Preference attaches. I therefore cannot dismiss Plaintiffs' claim on the
basis of the language of § 9 of the Certificate.
[7]
Kenetech also argues that the clear and unambiguous language of § 3
of the Certificate provides that even if Kenetech were in liquidation before
May 14, 1998 and Plaintiffs, therefore, had a right to a Liquidation
Preference, the Mandatory Conversion extinguished this right on May 14,
1998. While this is a possible reading of the Certificate, nothing in the
express terms of § 3 provides that if the Liquidation Preference is triggered,
it is then immediately extinguished if the Mandatory Conversion occurs
before a distribution is actually made. In fact, § 3 makes no mention of § 9
at all and to read the language as Kenetech argues would give management
an unfettered opportunity for unfair, if not unconscionable, manipulation
of events. Therefore, I cannot dismiss the claim on the basis of the
language in § 3 of the Certificate.
(2) Counts H and IV
[8-9] In Counts II and IV of the amended complaint Plaintiffs claim that
Kenetech breached an implied covenant of good faith and fair dealing by
failing to carry out and complete the liquidation with reasonable
promptness and by improperly delaying and extending the liquidation
process beyond the Mandatory Conversion. Preferred stock contracts are
subject to an implied covenant of good faith and fair dealing.12 As this
2See Wilgus v. Salt Pond Investment Co., Del. Ch., 498 A.2d 151, 159 (1985) (finding
"than an implied covenant of good faith and fair dealing is engrafted upon every contract.")
(citing 5 Williston, Contracts § 670 (3rd Ed. 1969); Gilbert, et aL v. The El Paso Company, et
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Court has explained, "[t]his obligation requires a party in a contractual
relationship to refrain from arbitrary or unreasonable conduct which has the
effect of preventing the other party to the contract from receiving the fruits
of the contract."'" In analyzing this claim, I am to consider the terms the
parties would have included in the contract had they negotiated the issue
at dispute.1 4 The express terms of a contract and not an implied covenant
of good faith and fair dealing, however, will govern the parties' relations
when the terms expressly address the dispute. 5
§ 9 of the Certificate provides for the Liquidation Preference in the
event that Kenetech enters liquidation. Implicit in that provision is that
Kenetech would "refrain from arbitrary and unreasonable conduct" which
would have the effect of preventing the Preferred Stockholders from
receiving the Liquidation Preference. Contrary to Kenetech's contention,
this implied covenant does not contradict the Certificate. The Certificate
does not address the process by which Kenetech is to liquidate, which is,
after all, the essential factual dispute underlying Counts I and IV.
Plaintiffs' amended complaint alleges facts sufficient to support
Counts III and IV. The amended complaint alleges that Kenetech
determined it should liquidate in 1996. This allegation is supported by the
facts asserted in the amended complaint that in 1996 Kenetech was
experiencing significant financial losses, was unable to pay its creditors and
other lenders, and had began selling its assets to make these payments.
The amended complaint also alleges that on May 15, 1998, one day
after the Mandatory Conversion, Kenetech signed an agreement for the sale
of substantially all the assets comprising the cogeneration project in
Hartford, Connecticut owned by Kenetech subsidiaries. Furthermore, the
amended complaint alleges that by May 15, 1998, an investment bank hired
to assist Kenetech in locating buyers for its only remaining asset, the Puerto
Rico Joint Venture, had received formal indications of interest from at least
ten qualified potential purchasers. On the basis of these facts, it is at least
inferable that Kenetech has intentionally waited until after the Mandatory
Conversion to take significant steps in its alleged liquidation in an effort to
prevent Plaintiffs from receiving the Liquidation Preference, and, therefore,
breached the implied covenant of good faith and fair dealing in the
Certificate. As a result, I cannot dismiss Counts III and IV of Plaintiffs'
amended complaint.

aL, Del. Ch., 490 A.2d 1050 (1985)).
"Id at 159 (citingRestatement (Second) ofContracts § 205 (1981).
"RI. DuPontde Nemours & Co. v. Pressman,Del. Supr., 679 A.2d 436, 443 (1996).
"Sandersv. Devine, Del. Ch., C.A. No. 14679, mem. op. at 16, Lamb, V.C. (Sept. 24,
1997).
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B. lE This Dispute ]pe for Adjudicafion?
[10-12]
It is well settled that an action for declaratory relief must
present the court with an actual controversy that is ripe for judicial
decision. 6 Otherwise, the action for declaratory relief constitutes a request
for an advisory opinion, which Delaware Courts do not issue.17 To make
this determination, a court must consider "the legitimate interest of the
plaintiff in a prompt resolution of the question presented and the hardship
that further delay may threaten."18 The court must weigh these
considerations against its interests in postponing resolution of the issues
presented. 9 These interests arise from the court's concerns that it will be
expending its scarce judicial resources on an issue that does not present an
actual controversy to the court, that future factual developments may affect
its decision resulting from an immediate resolution of the matter, and that
it will exceed its interstitial role in the lawmaking process of applying the
law to concrete circumstances that have created real and present
controversies. 0 If the court finds that its interests 'in postponing review
until the question arises in some more concrete and final form [are]
outweighed by the interests of those who seek relief from the challenged
action's immediate and practical impact on them,"' the action is ripe for
adjudication. 2
Kenetech argues that this Court should dismiss Plaintiffs' claims
regarding the Kenetech liquidation and their right to the Liquidation
Preference because they are not ripe for adjudication until Kenetech makes
a distribution and Plaintiffs have the opportunity to exercise their alleged
right to the Liquidation Preference. Kenetech's motion to dismiss
Plaintiffs' claims on this basis, however, is denied. I find that this Court's
interest in postponing the resolution of Plaintiffs' claims until Kenetech
makes a distribution is outweighed by Plaintiffs' interest in immediate
resolution of the matter and the hardship they will incur from delay.
First, Plaintiffs' action presents this Court with two current, actual
controversies: whether Kenetech was in liquidation before May 14, 1998
and whether Plaintiffs, therefore, have a right under the Certificate to the

"6 I=M Royal Dutch Airlines v. Checchi, Del. Ch., 698 A.2d 380, 382 (1997) (citing
Rolins Int%Inc. v. InternationalHydronics Corp., Del. Supr., 303 A.2d 660, 662-63 (1973)).
17
ISe Stroud v. lI'iken Enters., Inc., Del. Supr., 552 A.2d 476, 481 (1989).
"Schick Inc v. Amadgammed Clothing and Texle Workers Union, Del. Ch., 533 A.d
1235, 1239 (1987).
191d

"2See
KLM, 698 A.2d at 382.
21
Schck,533 A.2d at 1239 (quoting ConfinentalAirlines, Inc v. CAB., 522 F.2d 107,
124-25 (D.C.Cir. 1975).
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Liquidation Preference in the event Kenetech makes a distribution. As a
result, I am confident that this Court's "scarce judicial resources" are
appropriately diverted to the issues Plaintiffs present and that I am not
exceeding this Courtes interstitial role in the lawmaking process.
Second, the facts surrounding these actual controversies are
sufficiently static for me to resolve them. Unlike many cases in which
Delaware Courts have found an action not ripe for adjudication, the
relevant events and actions at issue in this case already have occurred.'
The issue of whether Kenetech was winding up its affairs before May 14,
1998 will be resolved on the basis of pre-May 14, 1998 evidence and not
future actions or events. Furthermore, the determination of whether
Plaintiffs are entitled to a Liquidation Preference will be determined by
interpreting the language of the Certificate. There is nothing that could
happen now or in the future that would effect whether Kenetech was in
liquidation on May 14, 1998 and whether Plaintiffs are entitled to the
Liquidation Preference in the event of a distribution.
I recognize, as Kenetech points out, that it is uncertain whether
Plaintiffs will ever have the opportunity to exercise their alleged
Liquidation Preference because it is unsettled whether Kenetech will have
sufficient funds to distribute to its shareholders. Plaintiffs allege facts,
however, which support a conclusion, appropriate at this stage of the
litigation, that it is possible that Kenetech eventually will formally declare
liquidation and make a distribution, and casts doubt about the uncertainty
referred to by Kenetech. I find it more efficient to resolve Plaintiffs' claims
now with the benefit of active discovery of recent events and facts rather
than at the time of a potential distribution when time will be more of the
essence, those facts may be stale, and a delay of any distribution will effect
all Kenetech shareholders.
Plaintiffs have a very legitimate interest in the resolution of these
controversies before Kenetech makes distribution. Plaintiffs claim their
potential right to a Liquidation Preference in the event of a Kenetech
distribution to be worth $16.5 million, a significant amount of money.
Furthermore, delaying the resolution of these issues could impose
significant hardship on Plaintiffs. It is unclear how far into the future a
distribution by Kenetech might be. Discoverable facts are now relatively
fresh but could very easily become stale. As a result, I find that this Courtes
minimal interest in postponing the resolution of these issues until Kenetech
makes a distribution to be outweighed by Plaintiffs' legitimate interest in
"See eg. Stroud, 552 A. 2d at 481; Wells Fargo & Co. v. Fust Interstate Bancorp, Del.
Ch., C.A. No. 14696, mem. op. at 20, Allen, C. (Jan. 18,1996); Rhone-Poulenc v. GAF
Chemicals Corp., Del. Ch., CA. No. 12848-NC, slip op. at 1, Hartnett, V.C. (1993).
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having these issues resolved now in order to avoid the hardship that
Plaintiffs may suffer from delay.
Conclufion
For the reasons stated above, Kenetech's motion to dismiss is denied.

SBC INTERACTIVE, INC. v. CORPORATE MEDIA PARTNERS
No, 16,397
Court of Chancery of the State of Delaware,New Castle
October 7, 1998
Plaintiff, SBC Interactive, Inc. (SBCI), gave notice to defendants of
their intention to withdraw from their 1995 partnership agreement.
Defendants contested SBCrs right to withdraw and initiated an arbitration.
SBCI sought to enjoin defendants from proceeding with the arbitration;
however, the court granted defendants' motion for summary judgment on
this matter. In accordance with the arbitration provision of the partnership
agreement, the arbitration took place in New York City. The arbitration
panel issued a judgment in favor of defendants (the arbitration award) and
SBCI moved to vacate the decision. Defendants filed a motion to dismiss
arguing that this court lacked subject matter jurisdiction to rule on the
plaintiffs motion.
The court of chancery, per Vice-Chancellor Steele, denied
defendants' motion, holding that this court has subject matter jurisdiction
to enforce, vacate, or modify an arbitration award rendered under the
Federal Arbitration Act. Finding for the plaintiff, the court determined that
its source of subject matter jurisdiction over the review of arbitration
awards is its inherent equity jurisdiction inherited from the High Court of
Chancery of Great Britain.
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1.

Courts

U

489(1)

The Federal Arbitration Act does not create exclusive federal
question subject matter jurisdiction over cases arising under it and in
appropriate circumstances state courts have concurrent subject matter
jurisdiction with federal courts to adjudicate cases arising under the Federal
Arbitration Act.
2.

Courts

3=

489(1)

The court of chancery clearly has subject matter jurisdiction to
enforce awards rendered under the Federal Arbitration Act.
3.

Courts

0U

489(1)

Provision of the Federal Arbitration Act governing courts to which
parties may apply to enforce arbitration awards is merely a venue statute
and was never intended to create exclusive federal question subject matter
jurisdiction in the courts. 9 U.S.C. § 9 (1994).
4.

Courts

Ow

489(1)

The court of chancery's subject matter jurisdiction to adjudicate
cases arising under the Federal Arbitration Act is not granted by the
Federal Arbitration Act itself, does not arise from the parties' agreement,
and is not under the Delaware Uniform Arbitration Act.
5.

Equity

c

1

The court of chancery's source of subject matter jurisdiction over the
review of arbitration awards is its inherent equity jurisdiction inherited
from the High Court of Chancery of Great Britain.
6.

Courts

Cm 489(1)

The court of chancery has subject matter jurisdiction to enforce,
vacate, or modify an arbitration award rendered under the Federal
Arbitration Act. 9 U.S.C. § 9 (1994).
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1

The court of chancery's jurisdiction is coextensive with that of the
High Court of Chancery of Great Britain at the time of its separation.
8.

Courts

0

489(1)

Subject matter jurisdiction does not depend on the location of the
arbitration process itself.
Michael D. Goldman, Esquire, Stephen C. Norman, Esquire, Kevin R.
Shannon, Esquire, and Gregory M. Johnson, Esquire, of Potter Anderson
& Corroon, Wilmington, Delaware, for plaintiff.
A. Gilchrist Sparks, I, Esquire, Jon E. Abramczyk, Esquire, and Eric
Lopez Schnabel, Esuqire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Latham & Watkins, New York, New York, of
counsel, for defendants Corporate Media Partners, BellSouth Interactive
Media Services, Inc., and Disney Media Ventures, Inc.
STEELE, Vice-Chancellor
I. hue Presented
At issue is whether, under the Federal Arbitration Act, this Court has
subject matter jurisdiction over a motion to vacate an arbitration award by
a New York arbitration panel when the parties contracted to arbitrate in
New York but to submit the enforcement, modification or vacating of any
award to the non-exclusive jurisdiction of the state and federal courts
located in Wilmington, Delaware. Because the Delaware Court of
Chancery inherited the High Court of Chancery of Great Britain's broad,
inherent equity jurisdiction as it existed at the time of our separation, this
Court has subject matter jurisdiction over the enforcement, modification or
vacating of an arbitration award rendered under the FAA.' Neither the

'My holding in this case applies only to this Court's subject matter jurisdiction to
enforce, modify or vacate arbitration awards rendered under the FAA. This Court also must have
personal jurisdiction over the parties in order to review these awards. As a result, this holding
does not stand for the proposition that this Court's inherent equity jurisdiction provides it with
jurisdiction over all cases arising under the FAA, regardless of whether any connection to
Delaware exists. Although the parties in this case do not challenge this Court's personal
jurisdiction, it is worth noting that parties, as in this case, can agree to personal jurisdiction by
contract with respect to the enforcement, modification or vacating of an arbitration award or by
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FAA nor the Delaware Uniform Arbitration Act derogates this Cour's
inherent equity jurisdiction to enforce, modify or vacate arbitration awards.
As a result, the plaintiffs motion to vacate the arbitration award is within
this Court's subject matterjurisdiction. The defendants' motion to dismiss
the plaintiffs motion to vacate the arbitration award is denied.
IL Background
On May 28, 1997, the plaintiff ("SBCI") gave notice to the
defendants of its intent to withdraw from a partnership that the parties
formed in 1995. The defendants disputed SBCI's right to withdraw under
their Partnership Agreement and on October 6, 1997, initiated an
arbitration by serving a Notice of Intention to Arbitrate. On October 15,
1997, SBCI initiated an action in this Court seeking, among other things,
to enjoin defendants from proceeding with the arbitration. The defendants'
motion for summary judgement on that matter was granted on
December 24, 1997. SBCI appealed this Court's decision to the Supreme
Court, and the appeal is pending.
The arbitration provision of the Partnership Agreement states that
"the arbitration hearing shall be held in New York City or elsewhere as
mutually agreed." This provision also provides that the parties "submit to
the non-exclusive jurisdiction of the state and federal courts located in the
City of Wilmington, Delaware with respect to the enforcement,
modification or vacating of any arbitration award." The arbitration
provision is governed by the Federal Arbitration Act (the "FAA").
There was no alternative agreed to for the location of the arbitration,
and the arbitration took place in New York City on March 23-27, 1998. On
April 20, 1998, the Arbitration Panel issued a decision in which it entered
a judgement and award in favor of the defendants (the "Arbitration
Award"). On May 20, 1998, SBCI filed this motion to vacate the
Arbitration Award and to enjoin the defendants from taking any further
steps to confirm the Arbitration Award. The defendants responded by
filing this motion to dismiss, arguing that this Court lacks subject matter
jurisdiction to rule on the plaintiffs motion to vacate the Arbitration
Award.
The defendants claim that § 5702(a) of the Delaware Uniform
Arbitration Act (the "DUAA") is the sole source of this Court's subject
matter jurisdiction over cases-arising under the FAA. § 5702(a) provides
that "[tihe making of an agreement described in § 5701 providing for

contracting to arbitrate in Delaware.
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arbitration in this State confers jurisdiction on the Court [of Chancery] to
enforce the agreement under this chapter and to enter ajudgement on an
award thereunder. '2 The defendants argue that since they contracted to
hold the arbitration in New York City, unless otherwise agreed upon, and
the arbitration took place in New York City, this Court does not have
jurisdiction, under § 5702(a), over SBCI's motion to vacate.
SBCI claims that § 5702(a) of the DUAA is inapplicable to its
motion to vacate because it is bringing its case under the FAA, and
§ 5702(a) establishes this Court's subject matter jurisdiction only for cases
arising under the DUAA. SBCI relies on the Delaware Supreme Courtes
holding in Moss v. Prudential-BacheSecupriks, Ia that "[t]he Court of
Chancery clearly had subject matter jurisdiction to enforce awards rendered
under the Federal Arbitration Act" to support its contention that this Court
has subject matter jurisdiction over its motion to vacate the Arbitration
Award.3

ME[ JDaicoiona
[1-2] This case requires the Court to identify its source of subject matter
jurisdiction over a motion to vacate an arbitration award resulting from an
out-of-state arbitration governed by the FAA. It is well settled that the
FAA does not create exclusive federal question subject matter jurisdiction
over cases arising under it and that in appropriate circumstances state
courts have concurrent subject matter jurisdiction with federal courts to
adjudicate cases arising under the FAA.4 Furthermore, in Moss v.
Pmdeial-BacfaeSecrities, In., the Supreme Court held that "[t]he
Court of Chancery clearlyhad subject matter jurisdiction to enforce awards
rendered under the Federal Arbitration Act."5 The Moss Court found this
Courtes subject matter jurisdiction so clear that it did not find it necessary
to identify the source of that subject matter jurisdiction. As is evident from
the parties' differing opinions, however, not everyone finds the source of
this Court's jurisdiction over the review of arbitration awards so obvious.
I am, nonetheless, bound by the Moss Court's holding that this Court has
subject matter jurisdiction over this matter.6 Without any express statement
DeI.C. § 5702(a).
Moss v. Prudernal-BaceSecuddse,ln., Del. Supr., 581 A.2d 1138, 1140 (1990).
'SeekI (ciingMosgsH.Cone MerwrialHospitalv. Mercury Co=s Corp., 460 U.S.
1, 25 & n.32 (1983) ("'federal courts' jurisdiction to enforce the [Federal] Arbitration Act is
210
3

concurrent with that of the state courts"')).
'Id (emphasis added).

6
Defendants argue that the Mow Coures holding should be limited to that Courts finding
that the FAA does not create exclusive jurisdiction in the federal courts. I am unable to accept

1999]

UNREPORTED CASES

of the actual source of our subject matterjurisdiction from the Moss Court,
however, I must independently find and articulate the source of this state
court subject matter jurisdiction.
(a) Moss v. Prudential-Bache Securities, Inc.
I begin the search for the clear origin of subject matter jurisdiction
by examining the Moss decision.7 In Moss the plaintiff filed a motion to
dismiss the defendant's action to confirm an arbitration award against the
plaintiff by an arbitration panel sitting in Philadelphia, PA. The FAA
governed the arbitration clause of the plaintiffs employment agreement
with the defendant. It provided that an arbitration award could be
confirmed by "any court having jurisdiction thereof." The plaintiff claimed
that the Delaware Court of Chancery did not have subject matter
jurisdiction because §9 of the FAA ("§ 9") grants exclusive jurisdiction to
the district court where the arbitration took place. § 9 states:
If the parties in their agreement have agreed that a
judgement of the court shall be entered upon the award made
pursuant to the arbitration, and shall specify the court, then at
any time within one year after the award is made any party to
the arbitration may apply to the court so specified for an order
confirming the award, and thereupon the court must grant
such an order unless the award is vacated, modified, or
corrected as prescribed in section 10 and 11 of this title. If no
court is specified in the agreement of the parties, then such
application may be made to the United States court in and for
the district in which the award was made.8
The Court of Chancery held that it had subject matter jurisdiction. 9 This
Court reasoned that the 'no designations" clause of § 9 did not apply since

this limitation, however, because of the Moss Court's strong assertion that this Court "clearly had
subject matter jurisdiction to enforce awards rendered under the FAA." In light of this strong
assertion, I, unl the defendants, interpret the absence of a stated basis for this subject matter
jurisdiction in the Moss opinion as an expression of the Court's view that the basis is so obvious

that it was not necessary to mention it as it should be readily apparent to all, rather than the,
Court's failure to consider thoughtfully the basis and express it definitively.
Moss, 581 A.2d 1138.

89 US.C. § 9.

'Prudential-BacheSecurities, Inc. v. Moss, Del. Ch., C.A. No. 10844, Jacobs, V.C.
(Feb. 13, 1990) Ltr. Op.
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the parties specified "a category of courts," that is, "any court having

jurisdiction thereof," to confirm the award."
[3]
On appeal the plaintiff argued that this Court erred in applying the
"specified court" language in § 9 to the designation in the employment
agreement because that agreement was invalid and no separate arbitration
agreement existed." The Supreme Court found the validity of the parties'
employment agreement and this Court's analysis of the arbitration
provision within that agreement to be irrelevant to the issue of whether this
Court had subject matterjurisdiction. 12 It said "Section Nine of the Act is
merely a venue statute and was never intended to create exclusive federal
question subject matter jurisdiction in the federal courts."13 The Supreme
Court went on to hold that "[t]he Court of Chancery clearly had subject
matter jurisdiction."' 4
[4] Although the Moss Court did not identify the source of this Court's
subject matter jurisdiction to review out of state arbitration awards
rendered under the FAA, it did eliminate three-potential sources for this
jurisdiction. First, by reinforcing the U.S. Supreme Courts finding that § 9
"is merely a venue statute," the Moss Court established that this Court's
subject matter jurisdiction to adjudicate cases arising under the FAA is not
granted by the FAA itself'" Consequently, one must establish a source of
subject matter jurisdiction independent of the FAA to establish this Court's,
as well as any other state or federal district courts, jurisdiction over cases
arising under the FAA. 6 Second, by finding that an analysis of the
arbitration provision in the parties' employment contract was irrelevant to
this Court's subject matter jurisdiction, the Moss Court established that this
Court's subject matter jurisdiction does not arise from the parties'
agreement. Third, the Supreme Court's finding that the analysis of the
arbitration provision in the parties! agreement was irrelevant to this Court's
subject matter jurisdiction also implicitly rejected the DUAA as a source
for this Court's subject matterjurisdiction. § 5702(a) of the DUAA cannot
10

Mj at 2 n. 1.
"Moss, 581 A.2d at 1139.
'2IL at 1140.
I (citingSoudiandv. eaing,465 U.S. 1, 16 n. 9 (1984) ("[Federal Arbitration] Act
'does not create any independent federal question jurisdiction under 28 U.S.C. § 1331 or
otherwise"); Moses H. ConeMemorial Hospitalv. Mercury Const. Corp., 460 U.S. 1, 25 & n.
32 (1983) ("federal courts' jurisdiction to enforce the [Federal] Arbitration Act is concurrent
with that of the state courts' and the [Federal Arbitration] Act does not create 'independent
federal-question jurisdiction!").
I'M (emphasis added).
"See Id
"See Moses H. Cone MemorialHospital v. Mercury Cons Corp., 460 U.S. 1,n. 32
(1983).
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be reconciled with Moss because under § 5702(a) it is the parties'
agreement to arbitrate in Delaware that confers jurisdiction on this Court
over cases arising under the DUAA. 1"
(b) The Delaware Uniform ArbitrationAct
The defendants' argument that this Court does not have subject
matter jurisdiction over the plaintiffs motion to vacate the Arbitration
Award because it does not have subject matter jurisdiction under the
DUAA is simply inapposite. The defendants do not advance a persuasive
argument or any authority to support a finding that this Court's subject
matter jurisdiction to enforce, vacate or modify an arbitration judgement
rendered pursuant to the FAA can arise solely out of the DUAA. In fact,
as previously discussed, the Moss Court implicitly precluded the DUAA as
a source for this Court's subject matter jurisdiction over the review of
arbitration awards."i Furthermore, I am unaware of any derogation of this
Court's inherent equity jurisdiction by the express language of the DUAA
or the case law interpreting it.19 Whether this Court would have
jurisdiction under the DUAA to enforce, vacate or modify an arbitration
award is irrelevant when the arbitration, as in this case, is governed solely
by the FAA.20
(c) The Court of Chancery's Inherent Equity Jurisdiction
[5-6] Since this Court's jurisdiction does not arise from the FAA, the
underlying arbitration agreement or the DUAA, the only remaining source
for this Court's clear subject matter jurisdiction over the review of
arbitration awards must be its inherited, inherent equity jurisdiction. This
Court inherited the High Court of Chancery of Great Britain's equity
jurisdiction as it existed at the time of our separation. 21 Arbitration

"See 10 Del.C. 5702(a).
"See infra at p 9.
"This conclusion is supported by this Court's finding in Eastman Kodak, well after the
DUAA was enacted, that its inherited equity jurisdiction was a basis for its subject matter
jurisdiction.
"This Court's holding in General Electric Company v. Star Technologies, Inc., Del.
Ch., CA. No. 14923, Chandler, V.C. (July 1, 1996) Mem. Op., that this Court only has subject

matter jurisdiction, under § 5702(a) of the DUAA, to vacate an arbitration award if the parties'
arbitration agreement provided for arbitration in Delaware also is inapplicable to this case since
the DUAA.
this action
2 was brought under the FAA, and not
MEastman
Kodak Co. v. Cetus Corp., Del. Ch., CA. No. 12249, Berger, V.C. (Oct. 4,
1991) Mem. Op. at 3-4 (citing Glanding v. Industrial Trust Co., Del. Supr., 45 A.2d 553
(1945)).
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agreements existed in eighteenth century England, and the English Court
of Chancery enforced and vacated arbitration awards arising out of them.?
As a result, this Court has subject matter jurisdiction to enforce, vacate or
modify an arbitration award rendered under the FAA.'
[7]
This conclusion is consistent with this Court's decision in Eastman
Kodak Company v. Cetus Coppopation.24 In Eastmaniodak this Court
emphasized that its jurisdiction is coextensive with that of the High Court
of Chancery of Great Britain at the time of our separation.6 This Court
properly noted that private agreements to arbitrate were not uncommon in
eighteenth century England, and that the English Court of Chancery
enforced these agreements. 26 As a result, this Court held that it had subject
matter jurisdiction over a preliminary injunction related to an on-going
arbitration taking place in California on the basis of its inherited
jurisdiction over actions arising out of arbitrations.27 The Court rejected
the argument that it lacked subject matter jurisdiction under the DUAA
because the arbitration was not taking place in Delaware.2 8
[8]
Subject matter jurisdiction here, likewise, does not depend, as it
certainly did not in Moss, on the location of the arbitration process itself.
Therefore, this Court has subject matter jurisdiction over the plaintiffs
motion to vacate the Arbitration Award.
1R. Conclusion
This Court has subject matter jurisdiction over the plaintiffs motion
to vacate the Arbitration Award arising from its inherited, inherent equity
jurisdiction. The outcome of this analysis should not surprise either party.
It is consistent with the parties' intentions, as expressed in the Partnership
Agreement, that regardless of where the arbitration took place, the

'See Id; See also Blackstone, Commentaries on the Laws ofEngland, Vol. 3, p. 17.
"See infra at n. 1. While there is not evidence that the English Court of Chancery
modified arbitration awards, I find that this Court's inherent equity jurisdiction includes the
modification of arbitration awards. There is no meaningful distinction between enforcing and
vacating an arbitration award and modifying an arbitration award in the context of a subject
matter jurisdiction inquiry. All three acts involve the review of arbitration awards.
':EashanKodak Co. v. Camns Corp., Del. Ch., C.A. No. 12249, Berger, V.C. (Oct. 4,
1991), Mem. Op. at 2-4.
51diat3.

at 3-4.
'Id at 4. In Eastrnanz Kodak, this Court also found its equitable jurisdiction to provide
injunctive relief to prevent irreparable harm to be another independent basis for its subject matter
26S

jurisdiction.
''Id at 2, 4.
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enforcement, vacating or modification of an arbitration award could occur
in either the state or federal courts located in Wilmington, Delaware.
For the reasons stated above, the defendants' Motion to Dismiss is denied.
IT IS SO ORDERED.

SONET v. TIMBER CO., L.P.
No. 16,639
Court of Chancery of the State ofDelaware,New Castle
December 16, 1998
Defendant announced a plan to convert itself into a real estate
investment trust (REIT) by way of a merger with an entity specifically
created for the purpose of conversion. Plaintiff's case is that the proposed
allocation to the management of the new REIT is unfair and is the result of,
among other things: (1) a self-dealing transaction between-the general
partner and the partnership; (2) improper manipulations of past
distributions; (3) an attempt by PC Advisory to limit its exposure to
upcoming losses; (4) unlawful entrenchment of PC Advisory and its
principals, who will effectively control the new entity; and (5)manipulative
timing of the transaction, which will shield unitholders from knowing of
imminent losses caused by fundamental economic downturns. Plaintiff's
claims can be characterized broadly as duty of loyalty claims.
The court of chancery, per Chancellor Chandler, dismissed plaintiff's
amended complaint, concluding as a matter of law that the unambiguous
terms of the partnership agreement have the effect of limiting the court's
review of the transaction. Also, plaintiff's asserted theory of voluntary
assumption of common law fiduciary duties is actually a potential
disclosure claim that is not ripe; therefore the plaintiff had failed to state
a claim upon which relief could be granted.
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70, 71,349,366

Unless limited by the partnership agreement, a general partner has
the fiduciary duty to manage the partnership in its interest and in the
interests of the limited partners.
2.

Partnership
Contracts

0
G

70, 71
1,3

Principles of contract preempt fiduciary principles where the parties
to a limited partnership have made their intentions to do so plain.
3.

Partnership
Contracts

0
Q=

70, 71, 102
3

Where a limited partnership agreement explicitly provides that the
general partner and its affiliates are authorized to compete with the
partnership, the limited partners cannot then properly maintain a usurpation
of partnership opportunity claim when the general partner and its affiliate
begin to actually compete with the partnership as anticipated by the
agreement.
4.

Partnership

r

70, 71,351

As a matter of statutory law, the traditional fiduciary duties among
and between partners are defaults that may be modified by partnership
agreements. DEL. CODEANN. tit. 6, § 17-1101(d) (1998).
5.

Partnership

*-

351

There is a broad license to enhance, reform, or even eliminate
fiduciary duty protections. DEL. CODE ANN. tit. 6, § 17-1101(d) (1998).
6.

Review

On

9, 24

The desirability of the potentially infinite variations on modified
fiduciary duties in the context of widely-held limited partnerships is not a
matter for adjudication in cases involving the limited partnership form.
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Partnership
Review

00

70,71, 351
Umw 24

When a particular limited partnership has plainly opted out of the
statutory default scheme, judicial review must look to the limited
partnership's distinct doctrinal foundation in contract theory.
8.

Partnership
Review

U

(

71, 121,351
24

Under Delaware limited partnership law a claim of breach of
fiduciary duty must first be analyzed in terms of the operative governing
instrument - the partnership agreement - and only where that document
is silent or ambiguous, or where principles of equity are implicated, will a
court begin to look for guidance from the statutory default rules, traditional
notions of fiduciary duties, or other extrinsic evidence.
9.

Partnership

Ca-

1, 71,349

There is a general requirement that a general partner's actions must
be fair and reasonable to the partnership in the absence of a provision
contrary in the agreement.
10.

Partnership

U

71,351

Absent language that limits or expands a general partner's discretion
in the event of a merger, the fiduciary default rule that the terms of any
transaction must be fair, reasonable, and aimed at furthering the interests
of the partnership (and the limited partners) must apply.
11.

Partnership

C

71,351,352

To best understand the intended governance structure one needs to
read the agreement as a whole, and not just concentrate on one provision
that mentions one of the magic words.
12.

Partnership

C2=

70, 349

When a transaction is objectively fair and reasonable, it is deemed
approved by the unitholder.
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(M= 70, 71,349, 351,366

Even if a general partner's aim is to conduct a process in a manner
designed to help obtain the support of the unitholders, without misleading
affirmative disclosures professing the fairness and independence of the
special committee, it would unreasonably distort an unambiguous
agreement to hold the general partner to common law fiduciary standards.
14.

Partnership
Pleading

(

120
16

When plaintiff alleges only a mere potential for misleading
disclosure that omits material information, the court cannot entertain the
claim.
Joseph A. Rosenthal, Esquire, and Kevin Gross, Esquire, of Rosenthal,
Monhait, Gross & Goddess, P.A., Wilmington, Delaware; Sidney B.
Silverman, Esquire, of Siverman, Harnes, Harnes, Prussin & Keller, New
York, New York, of counsel, for plaintiff.
Edward P. Welch, Esquire, Andrew J. Turezyn, Esquire, and Stephen D.
Dargitz, Esquire, of Skadden, Arps, Slate, Meagher & Flom, LLP,
Wilmington, Delaware, for defendant Timber Co., L.P.
Jesse A. Finkelstein, Esquire, and Srinivas M. Raju, Esquire, of Richards,
Layton & Finger, P.A., Wilmington, Delaware; Robert A. Sacks, Esquire,
of Sullivan & Cromwell, Los Angeles, California, of counsel, for
defendants Plum Creek Management Company, L.P., and P.C. Advisory
Corporation I.
CHANDLER, Chancellor
This dispute arises out of a transaction in which a limited partnership
organized under Delaware law seeks to convert itself into a real estate
investment trust ("REIT"). The issue presented is this: Where a limited
partnership agreement unambiguously provides that the general partner has
sole discretion over setting and approving the terms of a transaction, and
where unitholders of the limited partnership have the power to veto the
transaction as a function of a supermajority vote requirement, are there any
other fiduciary duty principles that must apply to the proposed transaction
as a matter of law? Stated differently, what controls the governance
process in the context of limited partnerships-the partnership agreement
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or common law fiduciary duty doctrines? For the reasons stated below, I
dismiss Plaintiffs amended complaint, concluding as a matter of law that
the unambiguous terms of the partnership agreement have the effect of
limiting the Court's review of the transaction presently in dispute.'
I. BACKGROUND
Jerrold M. Sonet ("Plaintiff") is a holder of depository units
("Units") representing limited partnership interests in Plum Creek Timber
Company, L.P., a Delaware limited partnership (the "Partnership"). The
Partnership is registered with the Securities and Exchange Commission and
the Units are publicly traded on the New York Stock Exchange. The
Partnership and its corporate subsidiaries own, manage and operate
approximately 2.4 million acres of timberland and twelve wood products
conversion facilities in the Northwest and Southeast United States.
Defendant Plum Creek Management Company, L.P., a Delaware
limited partnership, is the general partner of the Partnership
("Management" or the "General Partner"). Defendant PC Advisory Corp.
I, a Delaware corporation ("PC Advisory") (with the Partnership and
Management, hereinafter referred to as "Defendants"), is the ultimate
general partner of Management and, thus, might be considered the indirect
general partner of the Partnership.
Management has a 2% general partner interest in the income and
cash distributions of the Partnership, subject to certain adjustments.
Specifically, pursuant to the limited partnership agreement (the
"Partnership Agreement" or the "Agreement"), Management is required to
make quarterly cash distributions of all "Available Cash," 98% of which
goes to unitholders and 2% of which goes to Management. When the
distribution of cash exceeds certain quarterly target levels, Management is
entitled to receive an additional "incentive distribution" equal to a
percentage of such excess, on a sliding scale which increases up to a
maximum of 35% of distributions above the highest target level.
In June of 1998 the Partnership announced a plan to convert itself
into a REIT by way of a merger with an entity specifically created for the
purpose of conversion. Under the terms of that conversion Units would be
converted into shares in the new REIT on a one-to-one basis. In addition,

'As a preliminary manner, I pause to thank the attorneys who argued this case before me
for their clear presentation of the issues. Mr. Silverman of Silverman, Hanes, Harnes, Prussin
& Keller, Mr. Finkelstein, of Richards, Layton & Finger, and Mr. Welch, of Skadden, Arps,
Slate, Meagher & Flor LLP also provided the Court with concise and instructive post-argument
memoranda that I relied on heavily in my analysis of the limited partnership agreement
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under the terms of the proposed conversion, in lieu of its 2% interest and
its incentive distribution rights, Management would receive REIT shares
equal to 27% of the total shares outstanding. The essence of Plaintiffs case
is that the proposed allocation to Management of the new REIT is unfair
and is the result of, among other things: 1) a self-dealing transaction
between the General Partner and the Partnership; 2) improper
manipulations of past distributions; 3) an attempt by PC Advisory to limit
its exposure to upcoming losses; 4) unlawful entrenchment of PC Advisory
and its principals, who will effectively control the new entity; and 5)
manipulative timing of the transaction, which will shield unitholders from
knowing of imminent losses caused by fundamental economic downturns.
In addition to the foregoing, Plaintiff claims that the Defendants understood
that they had a duty to treat the unitholders fairly, and by taking voluntary
precautions to meet that duty, Defendants were bound by operation of law
to assume the fulfillment of traditional fiduciary duties.
II. ARGUMENTS
In essence, Plaintiffs claims can be characterized broadly as duty of
loyalty claims.2 Plaintiff takes the position that, under the Agreement,
nothing modifies the default fiduciary duties that underlie the Delaware
Revised Uniform Limited Partnership Act.' Thus, Plaintiff claims, it is
entirely proper for this Court to review Managemenfs and PC Advisory's
self-interested actions vis-A-vis the unitholders and the potential harms that
the unitholders might suffer under the proposed conversion, in light of
established fiduciary principles.
Defendants claim that, under Delaware limited partnership law, this
Court should not reach that far. Stated simply, Defendants argue that
Delaware limited partnership law recognizes that by virtue of a clearly
written partnership agreement limited partnerships are explicitly authorized

2In his brief, Plaintiff argues that the Court should view this transaction as a "controlled"
transaction or, in other words, a situation where a control group dictates the terms of the
transaction to the detriment of other equity holders. Thus, Plaintiffs claim amounts to an
allegation of self-dealing. Plaintiff goes on to argue that because the General Partner is allowed
to dictate the terms of the transactions (a fact conceded by the Defendants) this Court should
assert its equity powers to protect the unitholders just as it would protect minority shareholders
in an improper self-dealing transaction. It is true that in certain situations, for instance a parentsubsidiary merger where minority shareholders are frozen out, Delaware courts have held that
the parent company owes fiduciary duties to minority shareholders. See SinclairOil Corp. v.
Levien, Del. Supr., 280 A.2d 717, 720 (1971). As I explain later, however, I refuse in these
circumstances to import protections developed in the corporate context into our limited
partnership jurisprudence.
'6 Del. C. § 17-101, el seq.
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by statute to modify the default rules which might otherwise govern the
relationship between general partners and limited partners, and between
limited partners themselves. Thus, in this case Defendants argue that I
should look to the Partnership Agreement to resolve this dispute. Since the
Partnership Agreement defines the role of the general partner and the
limited partners in the governance of the partnership, according to the
Defendants, no need exists to go outside of that document to assess the
propriety of the Defendants' actions in this case.
I. ANALYSIS
[1-2] Delaware's limited partnership jurisprudence begins with the basic
premise that, unless limited by the partnershipagreement, the general
partner has the fiduciary duty to manage the partnership in its interest and
in the interests of the limited partners.4 That qualified statement
necessarily marries common law fiduciary duties to contract theory when
it comes to considering actions undertaken in the limited partnership
context. Thus, I think it a correct statement of law that principles of
contract preempt fiduciary principles where the parties to a limited
partnership have made their intentions to do so plain.
[3-4] For instance, in Kahn v. Icahn,5 this Court held that where a limited
partnership agreement explicitly provided that the general partner and its
affiliates were authorized to compete with the partnership, the limited
partners could not then properly maintain a usurpation of partnership
opportunity claim when the general partner and its affiliate began to
actually compete with the partnership as anticipated by the agreement.
That holding was premised on the legal determination that "as a matter of
statutory law, the traditional fiduciary duties among and between partners

are defaults that may be modified by partnership agreements. This
flexibility is precisely the reason why many choose the limited partnership
form in Delaware." 6 Delaware cases routinely uphold this view of limited

partnership law.7 Those commentators who have addressed the subject at

'See Boxer v. Husky Oil Co., Del. Ch., 429 A.2d 995, 997 (1981).

'Del. Ch., C.A. No. 15916, at 5-7, Chandler, C. (Nov, 12, 1998).
6Id. at 6. Section 17-1101(d) of the Delaware Revised Limited Partnership Act sets out
the relevant policy consideration:
To the extent that, at law or in equity, a partner or other person has duties
(including fiduciary duties) and liabilities relating thereto to a limited
partnership or to another partner... (2) the partner's or other person's duties
and liabilities may be expanded or restricted by the provisions in a partnership
agreement.
"See,e.g., In re Cencom CableIncome Partners,LP. Litig., Del. Ch., C.A. No. 14634,
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the deepest levels agree that the partnership form is particularly useful due
to its contract theory-based structure.'
A. LimitedPartnershipsGenerally
Limited partnerships have become the limited liability entity of
choice for certain closely-held business ventures and are especially
prevalent in enterprises where a general partner (or a corporate subsidiary)
is actively engaged in investing the limited partners' passive investments.
While originally used as a way of achieving preferential tax treatment,
because of recent modifications to federal tax law, it is unclear that the

limited partnership form provides significant tax benefits compared to
other limited liability and so-called pass-through entities.9 Clearly some
other relevant characteristic of the limited partnership must contribute to
its increasing popularity. One might reasonably conclude that the statutory

at 10, Steele, V.C. (Feb. 15, 1996) (limited partnership agreements may authorize actions and
modify fiduciary duties creating "safe harbors"). See also Wilmington Leasing,Inc. v. Parrish
LeasingCompany, L.P., Del. Ch., CA. No. 15202, at 30, Jacobs, V.C. (Dec. 23, 1996) ("Where,
as here, a [p]artnership [a]greement specifically addresses the rights and duties of the partners,
any fiduciary duty that might be owed by the... [p]artners is satisfied by compliance with the
applicable provisions of the partnership agreement"); In re MarriottHotel PropertiesII L.P.
UnitholdersLitig., Del. Ch., C.A. No. 1496, at 11, 14-15, Allen, C. (June 12, 1996); US West,
Inc. v. Time Warner, Inc., Del. Ch., C.A. No. 1455, Allen, C. (June 6, 1996); Litman v.
Prudential-BacheProperties,Inc., Del. Ch., CA. No. 12137, at 10, Chandler, V.C. (Jan. 4, 1993)
(where partnership agreement expressly acknowledged potential conflicts of interest the court
barred derivative claims), remanded on other grounds, Del. Supr., C.A. No. 61, Moore, J.
(Nov. 18, 1993), affd,Del. Supr., 642 A.2d 837 (1994).
8
See generallyFrank H. Easterbrook & Daniel R. Fischel, The Economic Structure of
CorporateLaw 1-39 (1991); Henry N. Butler & Larry E. Ribstein, Opting Out of Fiduciary
Duties: A Response to the Anti-Contractarians,65 Wash. L. Rev. 1 (1990); Frank H.
Easterbrook & Daniel R. Fischel, ContractandFiduciaryDuty, 36 J.L. & Econ. 425 (1993);
Richard A. Epstein, Contractand Trust in CorporateLaw: The Case ofCorporateOpportunity,
21 Del. J. Corp. L. 1 (1996). For a contrary view, see Deborah A, DeMott, Beyond Metaphor:
An Analysis ofFiduciaryObligation, 1988 Duke LJ.879;
Melvin Aron Eisenberg, The Limits of Cognitionand the Limits ofContract,47 Stan. L. Rev. 211
(1995); Lawrence E. Mitchell, The Death of FiduciaryDuty in Close Corporations,138 U. Pa.
L. Rev. 1675 (1990).
9
See generally George K. Yin, The Taxation of Private Business Enterprises: Some
Policy QuestionsStimulated by the "Check-the-Box" Regulations,51 SMU L. Rev. 125 (1997)
(Professor Yin of the University of Virginia and Professor David Shakow of the University of
Pennsylvania are credited for their expert stewardship as co-reporters to the American Law
Institute's Federal Income Tax Project on the Taxation of Pass-Through Entities). Although not
relevant to my decision in this matter, it is interesting to note that 3984,4038 and 5800 Delaware
limited partnerships were formed in each of the last three years, respectively. And, according
to Laura Y. Marvel, Corporations Administrator for the Division of Corporations, the Division
estimates that almost 6000 domestic limited partnerships were formed for fiscal year 1998.
Obviously, the market for this alternative entity remains vibrant.
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authority grantea to limited partnerships to contract around-or to
enhance-fiduciary duties goes a long way in explaining this popularity.
Although particularly well suited for closely-hold businesses, limited
partnerships have grown in popularity over the last forty years as publiclytraded entities (known as master limited partnerships) and are often
designed to roll-up, or consolidate, a number of smaller limited
partnerships."0 If embodied in a security (e.g., the Units in this case) which
represents a transferable interest in the entity, limited partnership interests
can become more liquid as a result of exchange listing, security
registration, and more widely-known public information about a limited
partnership. Such investment vehicles can greatly facilitate the accretion
of capital for further expansion of a partnership's objectives.
[5] One might reasonably doubt whether the limited partnership
structure is the most efficient means of attracting capital for business
ventures (especially in the context of widely held equity participation).
One reason for this doubt is that there is uncertainty about the legal
protections afforded to limited partners in any particular limited
partnership. Considering § 17-1101(d) of the Delaware Revised Uniform
Limited Partnership Acfs apparently broad license to enhance, reform, or
even eliminate fiduciary duty protections, it is unclear how the market goes
about pricing the value of protections afforded to limited partners in any
particular flavor of limited partnership."
[6-7] The desirability, from an efficient-pricing perspective, of the
potentially infinite variations on modified fiduciary duties in the context of
widely-held limited partnerships is not a matter for adjudication in cases
involving the limited partnership form. It is evident, however, that the
Delaware Legislature has seen fit to enact the Delaware Revised Uniform
Limited Partnership Act and promoters and organizers have increasingly
adopted that organizational form for their ventures. Once authorized by
law, the decision to adopt and operate under a particular limited liability
structure is the sort of fundamental business decision that courts routinely
protect. As a general matter, courts should be, and are, reluctant to import
jurisprudence from one area of the law-which is loaded with notions of
efficiency and fairness that are well developed for that particular
context-into a separate area of the law-where many procedural and

"See Donna D. Adler, MasterLimited Partnerships,40 U. Fla. L. Rev. 755, 756-57

(1988).
"Such market pricing difficulties are less relevant in the context of Delaware
corporations that, as an empirical matter, often have very similar corporate charters and where
the legal protections routinely afforded to corporations' shareholders flow from an established
and predictable jurisprudence.
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substantive aspects present in other legal regimes are only optional
defaults. Mindful of that caution, I decline to rely unnecessarily on this
Court's traditional analyses involving fiduciary duties in the corporate
context. When a particular limited partnership has plainly opted out of the
statutory default scheme, judicial review, in my opinion, must look to the
limited partnership's distinct doctrinal foundation in contract theory. There
is no reason, at least in the case before me, to depart from that source to
further some highly generalized interest of equity.
[8]
In short, I think that under Delaware limited partnership law a claim
of breach of fiduciary duty must first be analyzed in terms of the operative
governing instrument-the partnership agreement-and only where that
document is silent or ambiguous, or where principles of equity are
implicated, will a Court begin to look for guidance from the statutory
default rules, traditional notions of fiduciary duties, or other extrinsic
evidence. In this case, my task is easy as I find that the partnership
agreement in issue is clear on the threshold question of how the transaction
in dispute should be governed.
B. The PartnershipAgreement
[9]
The Agreement provides the General Partner with the discretion and
power to manage virtually all of the affairs of the Partnership. To
counterbalance the significant powers of the General Partner, the
Agreement establishes an integrated framework of checks on that power.
With respect to many of the day-to-day affairs of the Partnership, which are
not subject to unitholder ratification, the General Partner's discretion is
counterbalanced by the requirement that all of the General Partner's actions
be fair and reasonable to the Partnership.12 With respect to certain
extraordinary acts or transactions, such as mergers, the General Partner is
given much broader latitude, namely "sole discretion." In the case of a
merger in particular, however, the General Partner's sole discretion is
checked by the Agreements requirement that a supermajority of
unitholders (66 2/3 %) must approve the transaction.

12In some sense the provisions that provide for this aspect of the relationship are an
explicit acceptance of the default duty of loyalty and fair dealing rules.
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[10-11]
Plaintiff argues that under § 6.1 of the Agreement13 any
merger proposed by the General Partner (e.g., the merger used to effectuate
the conversion to a REIT) must be fair and reasonable to the Partnership.
I understand Plaintiffto contend that since there is no language in § 6.1 that
limits or expands the General Partner's discretion in the event of a merger,
the fiduciary default rule that the terms of any transaction must be fair,
reasonable, and aimed at furthering the interests of the partnership (and the
limited partners) must apply. The problem with Plaintiffs argument is that
it ignores the remainder of the Agreement. It also fails to recognize the
rather practical problem of the impossibility of writing contract provisions
that incorporate every bell and whistle all at once. As the following
analysis shows, this Agreement is sufficient in communicating the intended
governance structure. To understand that structure one needs to read the
Agreement as a whole, and not just concentrate on one provision that
'
mentions one of the "magic words."14
[12] The Agreement contemplates two fundamentally different types of
managerial actions that may be taken: those that do not require unitholder
approval and those that do. The requirement that the General Partner's
action be "fair and reasonable" has no application where unitholder
approval is required, such as with the proposed merger. Under the terms
of § 6.9(a) of the Agreement, where unitholder approval is not required,
e.g., day-to-day management decisions of the Partnership, a requirement
that the transaction be "fair and reasonable" is used as a surrogate check,
in lieu of unitholder approval, on the General Partner's power.1 5 In these

"Section 6.1 provides in relevant part:
In addition to the powers now or hereafter granted a general partner of a limited
partnership under applicable law or which are granted to the General Partners
under any other provision of this Agreement, the General Partner... shall have
full power and authority to do all things deemed necessary and desirable by it
to conduct the business of the Partnership... including, without limitation,...
(iii) the acquisition, disposition, mortgage, pledge, encumbrance, hypothecation
or exchange of any assets ofthe Partnership or the merger or other combination
of the Partnership with or into another entity (all of the foregoing subject to any
prior approval which may be required by [66 2/3% of the outstanding Units, as
provided by other sections in the agreement]).
Obviously, § 6.1 is simply a broad enabling provision that centers upon the General Partner the
power and authority to manage the affairs of the Partnership.
"Because I find that the Partnership Agreement is clear and unambiguous on its face,
I do not reach Plaintiffs argument that other extrinsic evidence (e.g., the Partnerships 1989
Offering Prospectus or the Unanimous Consent Resolution of March 4, 1998) might justify the
imposition of common law fiduciary duties. See SBC Interactive, Inc. v. CorporateMedia
Partners,Del. Supr., 714 A.2d 758, 761 (Aug. 10, 1998) ("We also agree with the Court of
Chancerys ruling that the [partnership] Agreement is unambiguous, and its refuisal to consider
evidence extrinsic to the partnership agreement is correct.").
"5Section 6.9 of the Agreement illuminates this dynamic, specifically providing:
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situations, when a transaction is objectively "fair and reasonable," it is
"deemed approved" by the unitholders. In any event, pursuant to § 6(b) of
the agreement, in situations where the General Partner is authorized to act
according to its own discretion, there is no requirementthat the General

Partner consider the interests of the limited partners in resolution of a
conflict of interest.

6.9 (with emphasis added): Resolution of Conflicts of Interest. (a) Unless
otherwise expressly provided in this Agreement, whenever a potential conflict
of interest exists or arises between the General Partner or any of its Affiliates,
on the one hand, and the Partnership or any Partner, on the other hand, any
resolution or course of action in respect of such conflict of interests shall be
permitted and deemed approved by all Partners, and shall not constitute a
breach of this Agreement, of any agreement contemplated herein, or any duty
stated or implied by law or equity, ifthe resolutionor course of action is, or,
by operation of this Agreement, is deemed to be fairand reasonable to the
Partnership.Any such resolutionor course ofaction in respectof any conflict
of interest shall not constitute a breach of this Agreement, or of any other
agreement contemplated herein, or of any duty stated or implied by law or
equity, ifsuch resolution or course of action is fair and reasonable to the
Partnership. The General Partner shall be authorized in connection with its
resolution of any conflict of interest to consider (i) the relative interest of any
party to such conflict, agreement, transaction, or situation and the benefits and
burdens relating to such interests; (ii) any customary or accepted industry
practices; (iii) any applicable generally accepted accounting practices or
principles; and (iv) such additional factors as the General Partner determines
in its sole discretion to be relevant, reasonable or appropriate under the
circumstances. Nothing contained in this Agreement, however, is intended to
noi shall itbe construed to require the General Partner to consider the interests
of any Person other than the Partnership. In the absence of bad faith by the
General Partner, the resolution, action or terms so made, taken or provided by
the General Partner with respect to such matter shall not constitute a breach of
this Agreement or any other agreement contemplated herein or a breach of any
standard of care or duty imposed herein or therein under the Delaware Act or
any other law, rule or regulation.
(b) Whenever this Agreement or any other agreement contemplated hereby
provides that the General Partner or any of its Affiliates is permitted or required
to make a decision (i) in its "discretion" or under a grant of similar authority or
latitude, the General Partner or such Affiliate shall be entitled to consider only
such interests and factors as it desires and shall have no duty or obligation to
give any consideration to any interest of, or factors affecting, the Partnership
or any Limited Partner, or (ii) in "good faith" or under another express standard,
the General Partner or such Affiliate shall act under such express standard and
shall not be subject to any other or different standards imposed by this
Agreement or any other agreement contemplated hereby.
(c)Whenever a particular transaction, arrangement or resolution of a conflict
of interest is required under this Agreement to be "fair and reasonable" to any
Person, the fair and reasonable nature of such transaction, arrangement or
resolution shall be considered in the context of all similar or related
transactions.
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Section 6.9(a), when it refers to a "fair and reasonable resolution,"
refers to situations where the General Partner makes unilateral decisions

and where the unitholders will not explicitly approve the terms of the
decision. Section 6.9 does not apply to the present case because it applies
when the General Partner engages in unilateral action. In the case of the
merger (and concomitant conversion) contemplated in this case, the
General Partner's actions are not unilateral because of the required
unitholder vote. It makes no sense, therefore, for the decision to merge to
be "deemed" approved because, pursuant to Article XVI of the agreement,
it must actually be approved by 66 2/3% of the outstanding units.16 Thus,

§ 6.9(a) is inapplicable to the present case. In addition, § 6.9(a) applies
only "[u]nless otherwise expressly provided in [the] [A]greement." As
further analysis shows, §§ 16.2 and 16.3 are clearly the operative sections
that govern the disputed merger.
The procedures pursuant to which a merger may be effectuated are
set forth under Article XVI of the Agreement, which is titled "Merger."
Sections 16.2 and 16.3 provide the blueprint for proceeding with a merger
transaction. 7 First, the General Partner is permitted to enter into a merger
"Unitholders have the unfettered discretion to veto such a transaction by declining to
grant it supermajority approval even if the proposed merger were more than fair and reasonable
by any objective measure. In other words, the unitholders have the right to reject a proposed
merger for any reason whatsoever, whether rational or irrational, or conversely, to approve it on
a basis other than an objective fairness test. In addition, at oral argument counsel for the
Defendants represented to the Court that the General Partner and PC Advisory control no more
than 4% of the limited partnership Units. Thus, there is no threat that the General Partner could
"control" the outcome of a vote.
7
Sections 16.2 and 16.3 provide, in relevant part (with emphasis added):
16.2
Procedure for Merger or Consolidation. Merger or consolidation of the
Partnership pursuant to this Article requires prior approval of the General
Partner. If the General Partner shall determine, in the exercise of its sole
discretion,to consent to the merger or consolidation, the General Partner shall
approve the Merger Agreement, which shall set forth:
(a)
The names andjurisdictionis of formation or organization of each of the
business entities proposing to merge or consolidate;
(b)
The name and jurisdictions of formation or organization of the business
entity that is to survive the proposed merger or consolidation (hereafter
designated the "Surviving Business Entity");
(c),
The terms and conditions of the proposed merger or consolidation....
16.3
Approval by Limited Partners of Mergers or Consolidation. (a) The
General Partner of the Partnership, upon its approval of the Merger Agreement,
shall direct that the Merger Agreement be submitted to a vote of the Limited
Partner whether by a meeting or by written consent ...
(b)
The Merger Agreement shall be approved upon receiving the
affirmative vote or consent of the holders of at least 66 2/3% of the outstanding
Units of each class unless the Merger Agreement contains any provision, which
if contained in an amendment to the Agreement, the provisions of this
Agreement or the Delaware Act would require the vote or consent of a greater
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in its sole discretion (i.e., on the terms that the General Partner sees fit
without required reference to the limited partners' interests). Second, the
merger agreement is presented for a vote. Third, the merger agreement is
approved upon receiving the endorsement of at least 66 2/3% of the
outstanding Units. This careful framework established by the Agreement
confirms that to the extent that unitholders are unhappy with the proposed
terms of the merger (and in this case the resultant conversion) their remedy
is the ballot box, not the courthouse.
C. Assumption of FiduciaryDuties
Plaintiff puts forth the alternative argument that, even ifthe General
Partner did not originally owe common law fiduciary duties as a matter of
law or by virtue of the Agreement, when the General Partner appointed a
special committee to oversee the transaction, it undertook to conduct the
process in a fair, diligent and independent manner. Plaintiff contends that
the Defendants structured the transaction to create an atmosphere of fair
dealing that, allegedly, would help them obtain the support of the
unitholders. Thus, Plaintiff concludes that Defendants voluntarily assumed
fiduciary duties that they may not have otherwise owed.
In support of this reasoning, Plaintiff relies heavily on Cencom
Cable Income Partners,LP., Litigation." In Cencom, Vice Chancellor
Steele refused to dismiss claims that the general partner had breached a
"voluntarily assumed" fiduciary duty that was not originally imposed by
the partnership agreement. The Vice Chancellor found that the general
partner voluntarily undertook the responsibility of retaining a law firm to
act as "independent" counsel for the limited partners to assure the integrity
of the transaction and to attest to the fact that terms of the partnership
agreement were followed. Vice Chancellor Steele determined that there
were issues of fact to be resolved as to whether the "independent" counsel
actually performed "as advertised." Central to the holding in Cencom is the
fact that the general partner circulated a disclosure statement that described
what the independent counsel was supposed to do. Because of this
affirmative disclosure, Vice Chancellor Steele held that "the General
Partner voluntarily assumed a duty to ensure that [the independent counsel]
would fulfill [its] obligations and that the Limited Partners could rely on

percentage of the Percentage Interests of the Limited Partners or of any class
of Limited Partners, in which case such greater percentage vote or consent shall
be required for the approval of the Merger Agreement.
"aDel. Ch., C.A. No. 14634, Steele, V.C. (Oct 15, 1997).
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the General Partner's representations that the [independent counsel] would
do so."19

Cencom can be distinguished easily from the present case. Here, the
proxy statement has not yet been distributed. In fact, the Defendants in this
case have not yet sought unitholder action. There is no element of reliance
on misleading voluntary disclosure intended to induce the unitholders'
acquiescence to the proposed conversion. Nor has Plaintiff complained
about the adequacy of disclosures about the transaction.
[13] Plaintiff asks me to conclude, as a matter of law, that merely because
the General Partner appointed a special committee to oversee the
transaction, the General Partner thereby imported common law fiduciary
duties into its relationship with the unitholders. I cannot agree with this
view. Even if the General Partner's aim was to conduct a process in a
manner designed to help obtain the support of the unitholders, without
misleading affirmative disclosures professing the fairness and
independence of the special committee, it would unreasonably distort the
Agreement to hold this General Partner to common law fiduciary standards.
Plaintiffs asserted theory of voluntary assumption of common law fiduciary
duties is actually apotentialdisclosure claim. As such, it is not ripe and
must be dismissed.
IV. CONCLUSION
[14] The Partnership Agreement is clear and unambiguous. It provides
that the General Partner can propose a merger on any terms, and that if the
unitholders are displeased with those terms they are free to reject it. Since
Plaintiff alleges only the mere potential for misleading disclosure, or only
a possibility of disclosure that omits material information (e.g., a change
in the Partnership's underlying economic condition), I cannot entertain the
claim that the proposed conversion is unfair or that its timing is
manipulative. As Plaintiff has failed to state a claim upon which relief can
be granted, the amended complaint is dismissed.
IT IS SO ORDERED.

1Id at 16. The Opinion goes on to say: '"Tis conclusion turns not on what the General
Partner may or may not have understood its fiduciary obligations to entail (a meaningless,
subjective inquiry), but on the fact that it actively undertook this role ostensibly (1) to actually
confer a benefit on the Limited Partners or (2) to convince them the self-interested transaction
would conform to the terms of the Partnership agreement in order to induce their approval." Id.

