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4. Early Successes Followed by a Reversal of Fortunes
The business fortunes of WVMI, which were tied to the level of
construction activity in the region, boomed in 1987 and 1988, faltered in
1989, recovered in 1990 and declined again in 1991. The gross sales for
WMI are surnmarized between 1987 and 1991 in the following table. As
can be seen, 1991 was a difficult year for all four Stockholder Groups. This
was particularly the case for Boyer, whose business was teetering on the
verge of bankruptcy, and for Kershaw and Cole, who wound up their
business together with a public sale of assets for the benefit of creditors.
Wilmington Materials, Inc.
Selected Sales Information
1987-1991
(in '000's of $)
Year

Total

(including third
party sales and

Boyer

Corrado-

Daisy

Kershaw

American

discounts)

1987

5,058

735

2,060

715

1,440

1988

6,226

1,029

1,672

1,458

1,837

1989

4,732

1,018

1,749

803

918

1990

7,181

1,270

2,112

1,910

1,277

19991

4,190

543

1,272

1,233

851

The profitability of operations also varied considerably over this
period.7 WMI made money in every year of operation other than 1991, when
it lost money as the result of an inventory write-down approved in
connection with the sale of assets addressed in this opinion.
5. Boyer's Persistent Slow Pay Practices
Boyer's firm was by far the slowest of the Stockholder Group affiliates
to pay WVMI for hot mix purchases. Over the 1987-91 period, his firm
By contrast,
averaged 107 days to pay invoices over $10,000.

7

See supra, note 4.
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Corrado-American averaged 20 days, Daisy 42 days and Kershaw 66 days.
At times, Boyer owed WMI more than $500,000.
Ultimately, the Board of Directors took steps to reduce the level of
Boyer's receivables, and in particular his aged receivables. By August 1990,
the directors and stockholders (including Boyer) agreed to implement a new
receivables policy.8 In conjunction with the adoption of this policy, the
stockholders entered into a Stock Pledge Agreement and also approved a
new Valuation Agreement valuing the outstanding stock at $1,600,000, or
$400,000 for each Stockholder Group. The effect of the interplay between
the new policy and these agreements was that Boyer became obliged to
maintain the amount of his aged receivables due WMI (i.e., the portion over
60 days) at less than $200,000 or risk losing his stock interest.
Notwithstanding these measures, Boyer's aged receivables due WMI
continued to be a problem. On numerous occasions throughout the period
October 1990 to March 1991, Iacono notified Boyer that the amount of his
aged receivables exceeded $200,000 and that "unless the amount due is
reduced below $200,000 within 10 days of the date of this letter, your
Wilmington Materials, Inc. stock will be transferred to the Corporation."
Typically, Boyer responded with a payment just adequate to reduce the
amount of aged receivables below the level at which forfeiture was
threatened. At trial, Iacono testified to the dissention within the body of
stockholders caused by Boyer's inability or unwillingness to undertake to pay
WMI in a more business-like manner and to his own distaste at being put in
the position of having to dun Boyer regularly for payment.
In April 1991, the Board of Directors considered revisions to the
accounts receivable policy designed to do the following: (a) freeze all
distributions to any stockholder "whose account exceeds 90 days past due;"
and (b) require all stockholders to pay balances within 90 days of the end of
a calendar year. That policy was later embodied in a unanimous written
consent of directors executed in May 1991. Also, on May 6, 1991, the
stockholders signed anew "Designation of Company Value" fixing the value
of WMI's shares at $800,000. This had the effect of lowering to $100,000
the point at which stock became subject to forfeiture for non-payment of
accounts. It appears that Boyer made the final payment for his 1990

'Ihis new policy contained the following elements: (1) all accounts to be paid within 60
days ofpurchase; (2) if an account aged beyond 60 days, all ofthe stockholder's stock to be pledged
as security for its payment; (3) all amounts over 60 days old to bear interest at 18%; (3) if, at any
time, the amount ofaccounts more than 60 days old exceeds one-half the value ofthe pledged stock
(as determined annually by agreement of the stockholders), the stockholder to have ten days to
reduce the amount of such payables to one-half or less of the value of the pledged stock or forfeit
all of the pledged stock in exchange for a reduction in amounts due equal to one-half the value
thereof.
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purchases on or about April 25, 1991. Despite the new policy, in 1991,
Boyer paid only one invoice for more than $10,000 in fewer than 60 days.
6. Boyer Transfers His Business Operations to a New Entity
During 1991, R.A. Boyer, Inc. ceased operations and either sold or
transferred its assets to a new entity known as R.A. Boyer Associates. Boyer
took this step because a number of his customers were either paying very
slowly or not paying at all due to their bankruptcy. As Boyer said at trial,
"we were looking for a way to reorganize, change the image, start over
without filing bankruptcy or whatever." Eventually, in 1994, R.A. Boyer
Associates did file for bankruptcy.
7. Cole and Kershaw Develop Irreconcilable Disputes
By 1991, Cole and Kershaw had developed major business
disagreements that led to the dissolution of Kershaw Excavating and the
auction of most or all of its equipment. Kershaw formed a new corporation,
Kershaw Construction Corporation ("Kershaw Construction"), in which he
owned 51% of the stock and the Corrados owned the other 49%. According
to Kershaw's testimony at trial, the Corrados paid no money for this stock
interest. Rather, they assisted Kershaw in beginning his operations by
leasing equipment to him on favorableterms. In 1992, Kershaw's new entity
had gross revenues of approximately $3 million per year, as compared to
approximately $20 million previously. Between 1993 and the time of trial,
Kershaw (with the Corrados as his partners) did approximately $8-$10
million per year, or about half of the volume of business done by Kershaw
Excavating before 1991.
8. Disputes About Pricing Poliey
At trial, defendants took the position that WI charged above-market
prices on sales of hot mixto its stockholders. From this, they argued that the
level of profits and distributions experienced by WMII and its stockholders
between 1987 and 1990 were artificially inflated. The trial record did not
support this position, showing instead that WMI priced sales of hot mix to
its stockholders slightly below the level at which WMJ sold hot mix to third
parties and at or below the level the stockholders would have had to pay
from other sources.
There were disputes among the stockholders about product pricing in
1991. Generally, prices were established at the beginning of each year by
agreement among the stockholders, subject to the power of the President (or
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two other stockholders) to allow price reductions of up to 10% on request.
1990-91 was a period of intense competition for Daisy that caused Iacono to
seek a general reduction in prices from the Board of Directors. While the
Board apparently agreed to some price reduction, Iacono testified that Cole
(and to a lesser extent Boyer) resisted the change because they wanted to
maintain distributions at a higher level. Given the difficult environment,
Iacono preferred lower prices to the possibility of receiving commissions and
dividends at some time in the future depending on WMI's profitability.
9. DRPI/Sanifill Merger and the Holdback Agreement
In late 1990, the Corrados (and their partners) decided to sell DRPI
and by May 1991 were negotiating terms of such a transaction with Sanifill,
Inc. ("Sanifill"). On or about June 14, 1991, DRPI merged with and into
Sanifill of Delaware, Inc., a wholly owned subsidiary of Sanifill, which
subsidiary thereupon changed its name to DRPI ("DRPI II"). DM&H
represented the Corrados and DRPI in the merger.
Sanifill planned to use the site of the WMI hot mix plant as part of its
landfill operations and required, as a condition of the DRPI/Sanifill merger
agreement ("Condition"), that WI enter into an amendment to the License
Agreement giving DRPI II the unilateral right to terminate the License
Agreement on eighteen months notice. Specifically, this proposed
amendment ("License Amendment") provided:
[WMI] acknowledges that the Site of its hot mix asphalt plant
will, at an as yet unknown time in the future, be used by DRPI
as a part of its landfill operations on the Property. [WMI]
agrees, that upon 18 months prior written notice from DRPI,
delivered by DRPI to [WMI] ...[WIVI] will, notwithstanding
any other term in the License Agreement to the contrary,
vacate the Site and remove all Equipment...
The Corrados notified Mellon Bank of the proposed DRPI/Sanifill
merger and on June 14, 1991, obtained Mellon's written consent to the
License Amendment. For reasons never explained, the Corrados did not
inform WMI of the proposed merger, nor did they ask WMI to consent to the
License Amendment before the merger closed. Thus, at the time of closing,
the Condition was not satisfied.
At closing, Sanifill refused to waive the Condition. Instead, it
required the DRPI stockholders to enter into an agreement ("Holdback
Agreement"), executed simultaneously with the closing of the merger,
authorizing Sanifill to withhold $1.5 million of the merger consideration "in
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an interest bearing account," until such time as the sellers delivered to
Sanifill the fully executed License Amendment, "with the consent of Mellon
Bank attached thereto."
The Holdback Agreement created a significant interest on the part of
the Corrados either to secure WMI's agreement to the License Amendment
or to cause WMI to move its hot mix plant off the DRPI site. Moreover, the
interest created by the Holdback Agreement was magnified by the
imprecision of the terms ofthe escrow arrangement. That agreement did not
appoint an independent escrow agent anctdid not specify even the rate of
interest to be paid on the escrowed funds.
10. The Corrados Develop a Plan to Move WMI
Shortly after the closing, J. Corrado, acting in his capacity as Vice
President of WMI but without the knowledge of the WMI Board of
Directors, wrote to the Delaware Department of Natural Resources to request
an amendment to WML's operator permit to allow the corporation to relocate
the plant to a site in Edgemoor that they determined was suitable for WMI's
hot mix operations. The site was owned by Conrail Corporation and
provided the opportunity to bring stone to the site by rail, a potential cost
saving step. The Corrados also secured advice from the City of Wilmington
that the proposed Edgemoor site was properly zoned for operation of a hot
mix plant.
The Corrados first informed Boyer and the other WMI stockholders
of the DRPI/Sanifill merger and the desire of DRPI II to amend the License
Agreement in an August 12, 1991 letter that asked the stockholders to agree
to a plan to relocate WMI to the Edgemoor site. This letter did not disclose
the License Amendment's origin as a condition to the merger nor did it
mention the Holdback Agreement. Rather, it said only that DRPI II had
"requested that we agree" to the License Amendment. In short, the letter did
not disclose the Corrados' interest in the action they were proposing. The
letter also did not disclose that the Corrados had already obtained Mellon's
consent to the License Amendment.
Other than Kershaw, none ofthe stockholders reacted favorably to the
Corrados' proposal. Boyerwrote to Iacono, WMI's president,identifying the
reasons for his objection. In this letter, Boyer suggested that the expenses
for the relocation should be assumed by the stockholders favoring the move
and that each non-consenting shareholder group should be compensated for
the increased costs resulting from the relocation. Cole also wrote in
opposition to the relocation. No formal board action was taken on the
License Amendment or relocation proposal. Iacono testified that,when the
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decision to move or not was put before the stockholders, "it was tabled due
to a variety of concerns... voiced by the stockholders, including myself."
On September 6, 1991, J. Corrado distributed to the WII
stockholders a proposal by defendant DAI, a corporation controlled by the
Corrados, for the establishment of a stone depot and hot mix plant by DAI
and WI at the Edgemoor site. At this time, DAI was owned by the
Corrados and Kershaw. To meet some of the objections raised to the earlier
proposal, the Corrados proposed that DAI absorb the costs of moving WMI's
hot mix plant to Edgemoor. Evidently to force a hasty decision, the proposal
was set to expire on September 11, 1991, only three business days later. No
action was taken on it before it expired by its own terms. The September 6,
1991 proposal did not disclose the nature or extent of the Corrados' selfinterest in securing WMI's agreement to the License Amendment and the
relocation proposal.
11. Sale of Assets to Delaware Aggregates. Inc
The failure of the relocation proposals gave rise to a new plan to cause
WI to sell substantially all its assets to DAI for relocation to the Edgemoor
site. As part of this proposal, the Corrados also decided to eliminate Boyer
and Cole from the enterprise. Although Iacono and Pettinaro initially
disfavored the failed relocation proposals, the Corrados solicited their
agreement to participate in DAI's acquisition. In any case, the Corrados and
Kershaw owned only 37.5% of the stock and controlled only 3 out of 8 votes
on the Board of Directors. Thus, the agreement of Iacono and Pettinaro as
directors and stockholders of WIV
was both necessary and sufficient to
secure the approval of any plan designed to exclude Boyer and Cole.
Without authorization from the WMI Board of Directors, as a first
step in carrying out the new plan, J. Corrado obtained estimates of the value
of WMI's hot mix plant from two companies dealing in used asphalt
formulating equipment, CMI Corporation and GenTec Equipment Company.
The estimates for the plant,dated September 30 and October 3, respectively,
ranged from $670,000 to $750,000. A later estimate by Giles & Ransome
valued WMI's front-end loader at between $125,000 and $130,000. No
estimate was obtained for the pile of "reclaimed asphalt pavement" ("RAP")
owned by WMI that had been carried on its balance sheet at a value of
$318,000, nor was the value of the License Agreement, if any, determined.
The appraisals received were done strictly on an asset value basis, and do not
reflect any separate consideration of the value of the stream of earnings
generated by WMI's plant.
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On October 7,1991, the Corrados and Kershaw met with Manning of
DM&H to discuss the new plan.' Following the meeting, DM&H prepared
an extensive legal memorandum, dated October 17, 1991, analyzing the
proposed WMI/DAI transaction. This memorandum noted the Corrados'
interest in the Holdback Agreement and the conflicts arising from the
common ownership of WMI and DAI. Consequently, DM&H advised that
the transaction, if challenged, would be evaluated under the entire fairness
standard. In this regard, the memorandum advised that the proponents ofthe
plan should notice a meeting of stockholders, which "should be accompanied
by a complete disclosure of all material facts concerning the proposed Asset
Sale to DAI, including all interests ofthe Corrado Group in that transaction."
Moreover, the memorandum reviewed Delaware valuation law and
concluded that "unless another valuation method is customary in the paving
materials industry, any appraisal relied upon by the Corrado Group should
be based upon a capitalization of earnings model. In other words, any such
appraisal should focus upon the average annual earnings of WMI for a
reasonable period preceding the sale of its plant to DAI, and should
capitalize those average earnings using a multiplier applicable to sales of
comparable businesses." This memorandum was not distributed to Boyer,
Cole, Iacono or Pettinaro.
DM&H was later asked to prepare a capitalized earnings analysis,
although as a law firm it had nfo special qualification to do so. In a
memorandum dated December 17, 1991, DM&H presented such a valuation
analysis and arrived at a conclusion consistent with the appraisals rendered
on an asset value basis. The defendants do not rely on DM&H's valuation
analysis in this proceeding, and it is conceded to be defective. The second
DM&H memorandum was also not distributed to Boyer, Cole, Iacono or
Pettinaro, although Iacono believed that DM&H was representing WMI in
connection with the proposed transaction."°
The December 17, 1991 DM&H memorandum also discussed a
change in the anticipated procedure for obtaining approval of the WMVI/DAI
transaction. Rather than calling a meeting of stockholders, as discussed
earlier, the December 17 memorandum confines itself to an analysis of the
procedural requirements for calling a meeting of the Board of Directors."1
'Manning's time records reflect that Iacono and Pettinaro were also present for this
meeting. Iacono adamantly stated they were not. Assuming they were not, the record shows that
they were, in any event, already in discussion with the Corrados over the terms of their admission
as stockholders of DAI.
"Manning testifies that he represented only the Corrados. Iacono and Pettinaro testified
that they believed that DM&H was also representing WMI in connection with the Asset Sale.
Testimony at trial suggested that DM&I-rs fee for services rendered in connection with the
transaction was paid by WMI.
"In fact, a notice was sent for a special meeting of stockholders to be held on
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It concludes that such a meeting can be called on five days notice without the
need to "indicate that the proposed Asset Sale will be considered at the
meeting" and without disclosing "the terms of the proposed sale." This
memorandum was not distributed to Boyer, Cole, Iacono or Pettinaro.
On January 6, 1992, the directors of WMI, other than Boyer and Cole,
met to discuss the plan for selling WMI's assets to DAI and for Iacono and
Pettinaro becoming stockholders of DAI. Manning and Shauneen
Hutchinson, Esquire, ("Hutchinson") an in-house attorney employed by
Helicon, also attended the meeting. Boyer and Cole were not invited to
attend. At this meeting, Manning laid out the process by which the sale of
assets would occur. Iacono understood Manning to be speaking for WMI,
of which Iacono was President and a director. The process described gave
Iacono "an uncomfortable feeling" that prompted him to ask Manning if
"what we were doing was legal and fair." Manning responded that it was.
Hutchinson prepared a memorandum summarizing this meeting. Among
other things, this memorandum reflects significant elements of the agreement
by which Iacono and Pettinaro were to become stockholders of DAI.
A special meeting of the WMI board of directors was held on
January 14, 1992, to consider the proposed sale of assets. While this
meeting was properly noticed, its purpose was not disclosed to Boyer or
Cole. Immediately prior to the start of the meeting, private meetings were
held between Boyer and Pettinaro, and Cole and Iacono, in which Boyer and
Cole learned of the outline of the proposal and were told that the directors'
approval of the proposal was a foregone conclusion. They also received
copies of a letter, signed by Iacono, explaining that "the largest reason for
the transaction is the business differences that have arisen between you and
the other WMI stockholders concerning the relocation of the WMI plant,
product pricing policy and financial support for WMI's business in these
difficult times."
Shortly thereafter, the Board of Directors convened. The defendants
followed a prepared agenda outlining the terms of the DAI proposal. No
financial or legal advisors attended this meeting. There was limited
discussion, and Boyer asked no questions. After reviewing the agenda
items, the directors voted 5-3 to approve the sale. Boyer, his son, and Cole
dissented. The Holdback Agreement was not discussed.'

November 6, 1991 "for the purpose of considering and voting upon any matters that may come
before the meeting." However, no meeting of stockholders was held on that date, nor was the
noticed meeting ever formally adjourned or cancelled. Rather, defendants proceeded by calling a
meeting of the Board of Directors that, unlike the notice required under Section 271 ofthe DGCL,
required no notice of the purpose ofconsidering a proposal to sell all or substantially all the assets
of WMI.
2
' The only reference to the Holdback Agreement was the following language in the
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The hotmix plant and the front loaderwere sold to DAI for $825,000.
DAI also purchased the RAP material, at no additional cost, in exchange for
DAI's assumption of costs relating to breaking up and transporting that
material from the DRPI II site. DAI did not acquire WI's accounts
receivable (book value $937,000, net of reserve), certain other inventory
items (approximately $100,000), the License Agreement (having no book
value) or miscellaneous other assets (book value of approximately
$100,000). DAI also did not assume WI's obligations to Mellon on the
bank debt ($1.4 million) or its other current liabilities (approximately
$604,000). It is undisputed that, on a book value basis, the transaction
rendered WMI insolvent.
The "fairness" of the terms of the transaction was supported by
reference to the three asset appraisals. No reference was made at the time to
the valuations of the stock made in 1990 ($1.6 million) and 1991
($800,000). As an additional indicium of"faimess" to Boyer and Cole, DAI
offered them each a 6% discount on future hot mix purchases, subject to
mutually acceptable payment terms and in Boyer's case, a written
requirements agreement.
The WMI board voted 5-3 to dissolve the corporation and, in
connection with such dissolution, to convert into stock all the loans made to
it by the shareholders, including loans from Boyer totaling $133,669." s The
resolution provided that the loans would not be repaid in cash, but would be
treated as if they were converted into WMI common stock. Of course, due
to the insolvency of WvMI, it was not anticipated that the process of
dissolution would lead to the distribution of any cash to Boyer and, in fact,
he has received nothing for his interest in WMI.
Also on January 14, 1991, the five continuing stockholders signed a
letter agreement, on DM&H letterhead, outlining their mutual obligation to
attend the January 14th WMI Board of Directors meeting and the terms of
their understanding by which Iacono and Pettinaro were each to acquire 20%
of the outstanding shares of DAI. Notably, the letter reflected the parties'
agreement to execute a stockholders agreement containing a super-majority
voting provision preventing involuntary "freeze-outs." As reflected in later

agenda, "[ffunds previously escrowed by [SanifilU] will be released to Butch& GoGo upon sale and
relocation of WMI's plant." The credible testimony at trial leads me to conclude that there was no
discussion of this item of the agenda.
!lThere is a discrepancy as to the effective date ofthis conversion. The board resolution
stated that the conversion was to be effective February 1, 1992, but financial statements prepared
by Horty state that the conversion was effective January 1, 1991. Moreover, although the
dissolution of WMI never occurred, defendants argue that the conversion of the loans was
reaffirmed by non-unanimous written action of WMI's stockholders and directors.
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documents, the defendant directors also agreed to obligate themselves and
their affiliates to purchase all of their hot mix requirements from DAI.
12. DAI to Continue WM's Business
The record is abundantly clear that the defendant directors, in
approving the sale of assets, intended DAI to be a continuation of WML's hot
mix operation, minus Boyer ant Cole as stockholders. My review of the
evidence also leads me to conclude that the directors who voted in favor of
the Asset Sale regarded it as advantageous to DAI and would not have voted
to approve it on the terms proposed if they had not been or expected to
become stockholders of DA.
13. Valuation of WMI by the Parties' Expert Witnesses
At trial, each party presented expert witness testimony on the value of
WMI or, more precisely, Boyer's interest in WMI at the time of the Asset
Sale. I will here summarize the relevant testimony of these experts.
a. Bover's Expert Dr.DonaldJ. Pusi
Boyer's expert, Dr. Donald J. Puglisi ("Dr. Puglisi"), employed a
price/earning capitalized earnings approach for valuation purposes. Dr.
Puglisi is the MBNA America Business Professor and Professor of Finance
at the University of Delaware. He is also Managing Director of Puglisi &
Associates, a firm that, among other things, provides expert litigation
services. Dr. Puglisi has testified as a valuation expert in this and other
courts on numerous occasions. In summary, Dr. Puglisi testified as to his
opinion that,at the time of the transaction, the fair-value of the stockholders'
equity in WMI was $2.2 million, plus the value of nonoperating assets, and,
thus, that Boyer's interest in WMI was worth $550,000 plus one-quarter of
the value of those other assets.
In his report, Dr. Puglisi initially determined that,as of January 14,
1991, WMI was still a viable operating company and that "there is no
justifiable financial reason to value WI on any basis other than as an
operating entity that is a going concern." In this regard, he specifically
concluded that "net asset value" was not "an appropriate basis for valuing
WMI." He next concluded that,because there were no projections of future
cash flows prepared by or for WI, the discounted cash flow ("DCF")
technique of valuation was not available to determine WI's value. Rather,
because WMI had a history of operating profits (in all years other than 1991)
and positive cash flow (in all years), he employed a capitalized earnings
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technique in which a price/earnings ratio ("P/E ratio") is derived from a
group of comparable publicly-traded corporations and applied to
corresponding earnings measurements for WMI to arrive at the value of
WMI's equity.
Several steps were involved in the process employed by Dr. Puglisi
to derive the appropriate P/E ratio. First, he decided to use as the price
element in the ratio the total invested capital ("TIC") for each identified
publicly traded company. TIC is measured by adding the total market
capitalization ofthe company's equity to the fair market value of its interest
bearing debt. Next, he decided to use as the earnings element in the P/E
ratio each such company's earnings before interest, taxes, depreciation and
amortization ("EBITDA"). This use of TIC and EBITDA as the numerator
and denominator of the P/E ratio is sometimes referred to as the debt-free
approach to valuation. It is a recognized way to eliminate, or at least make
less important, differences in capital structure among the comparable
companies chosen or between them and WMI.
Second, Dr. Puglisi selected three publicly traded companies judged
by him to be comparable to WMI in the nature of their business and their
reaction to economic factors. Using those companies, he then derived both
the arithmetic and weighted average P/E ratios for the group and multiplied
the lower of them (6.73x) by WMI's average and weighted average 4
EBITDA for the 1987-91 period ($539,400 and $496,800, respectively).
The result represents the fair value of WMI's TIC. Dr. Puglisi then
subtracted WMI's interest bearing debt ($1,415,463) from the TIC derived
for VMI to calculate the fair value of the stockholder's equity. As stated
above, he concluded that the fair value of WMI's shares at the time of the
transaction (without regard to the value of nonoperating assets) was $2.2
million (using the arithmetic average of EBITDA) or $550,000 for Boyer's
25% interest. Using the weightedaverage EBITDA, the results were $1.93
million total value, or $482,500 for Boyer's interest.
b. Defendants'Expert.Mr. J.Mark Penny.
Defendants' valuation expert was Mr. . Mark Penny ("Penny").
Penny is a Managing Director of Hempsted & Co., Inc., a financial
consulting company that specializes in valuation consulting, litigation

"4Because Dr. Puglisi used 5years ofearnings in his analysis, weighted average EBITDA
was derived by multiplying EB1TDA for the most recent year (1991) by 5, the next prior year (1990)
by 4, 1989 by 3, 1988 by 2 and 1987 by 1, adding the results together and dividing by 15, the sum
of the integers, 5, 4, 3, 2, and 1. This process has the effect of weighing more heavily WMIs
depressed 1991 earnings.
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support and mergers and acquisitions advisory services. Penny is an
Accredited Senior Appraiser in the American Society of Appraisers.
Penny testified to his opinion that the fair market value of the stock
of WMI, at the date of the transaction, was "negligible, or zero, because the
liabilities [were] in excess of the asset values." In essence, Penny's opinion
was predicated on the three appraisals of plant and equipment obtained by
the Corrados in connection with the transaction. By adjusting WMI's book
value to reflect the fair market values derived from those appraisals, Penny
testified that the WMI's net asset value was less than zero (i.e., -$130,000).
A crucial aspect of Penny's opinion was his conclusion that other,
customarily employed methods of valuation were not properly employed in
valuing WMI. Thus, he stated that, before settling on a net asset value
approach as the only appropriate method for valuing WMI, he first
considered and rejected both the approach employed by Dr. Puglisi, and a
DCF analysis. Penny did not disagree with the mechanics of the approach
in Dr. Puglisi's report, saying "I would pretty much do it the same way, if I
chose to use that approach." He also acknowledged that the approach
employed by Dr. Puglisi is one "frequently used in the field of valuation."
Nevertheless, Penny testified, this approach was not an appropriate method
to value WMI, fundamentally for two reasons.
First, he testified that he did not believe it was possible to locate
publicly traded companies comparable to WI. He searched but "did not
locate any companies that [h]e considered would be deemed to be useful by
investors in the valuation of Wilmington Materials, generally, because the
companies were either significantly larger or in diversified areas of business,
or were significantly different in terms of profitability or cost structure."
Second, Penny concluded that "an investor could [not] be induced to
make an investment in [WMI] based on" a capitalized earnings approach
because "an investor would [not] perceive [WIVII's historic] earnings
capability to be immediately replicable." The reasons supporting Penny's
conclusions in this regard were as follows: (1) WMI had suffered a serious
decline in earnings in 1991 (from a $300,000 profit to a $300,000 loss), (2)
the situation inside the company was tumultuous and (3) the general
economy was in a state of recession.
In contrast, Penny believed that an asset-based approach was
appropriate for two reasons; first, the value of the equipment is related to the
earning capability of the equipment and second, WI's debt and erratic
earnings made it more likely that an investor would choose to purchase a
comparable piece of equipment and replicate WMI's business than to invest
in or purchase WMI.
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14. Valuation of the License Agreement and the RAP Material
In addition to a determination of the fair value of WMI, two other
valuations are also at issue in this matter, the License Agreement and the
RAP Material.
a. Valuation of the License Agreement
In the transaction at issue, DAI did not acquire the License
Agreement, and no consideration was paid to WMI for either its consent to
the License Amendment or to its abandonment of the premises. Boyer
contends that the License Agreement had value beyond its contribution to
WMI's operations. At trial, Boyer presented testimony from Mr. David J.
Wilk ("Wilk"), the owner of Greystone Realty Advisors, a real estate
consulting and advisory company, and an adjunct professor of real estate
finance at the University of Delaware. Wilk is an MAI (Member of the
Appraisal Institute) and a Senior Member of the American Society of
Appraisers. Wilk opined that the License Agreement had a value of between
$450,000 and $500,000.
Wilk relied primarily on a method of valuation known as the
"beneficial leasehold analysis." The central premise of this analysis is that,
as a result of the DRPI/Sanifill Merger and the Holdback Agreement, WMI
(which held a 10 year possessory interest in the property) had the
opportunity to extract a payment in exchange for its agreement to the
License Amendment or to move its operations. Wilk measures the value of
this opportunity as equal to the difference in value between the stream of
rental payments due under the License and the stream of rental payments that
could be obtained by putting the property to use as a landfill, its highest and
best use. Wilk performed both a Sales Comparison and Income Approach
to value WMI's interest in the property in this way. 5
Wilk's report shows, at various places, that the force of his analysis
depends on WMI's ability to make use of the site as a landfill or to sublease
the property to some other entity for that purpose. In fact, the License
Agreement limited WMrs use of the property to the operation of a hot mix
site and Boyer has not established that WMI had the right, under the
License, to make use of the property for the purpose of operating a landfill
" Wilk also performed a "supplemental" analysis which measured the value of WMI's
interest as the difference between the value of the fee simple to Sanifill ($1.5 million, as measured
by the Holdback) and the value ofDRPI's gleased fee interest", i.e., the capitalized value of the
License Agreement plus the value of the fee interest after the conclusion of the 10 year remaining
term ofthe License Agreement. This analysis was said to result in a value of $500,000 to $600,000,
but was referred to by Wilk only as indicating the reasonableness of his primary approach.
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or to sublease it to another for such a purpose. Indeed, it would be
extraordinary if WMI did have the right to so radically change the condition
of the property without that right being identified specifically in the
agreement.
The record also shows that Iacono and Pettinaro understood that
WI's right to maintain its operations on the Minquadale site for a period
often years gave them the power to bargain with the Corrados over the terms
on which they would agree to move the hot mix operation. They bargained
to have the Corrados pay to move the plant and over leasehold and other
terms that were at least as advantageous to them as those enjoyed by WMI.
Iacono did not believe that it was appropriate to extract additional payment
from the Corrados and, although he was unaware of the magnitude of the
Holdback, rejected the idea of asking the Corrados to share the Holdback
payment with WIV or its stockholders.
b. Valuation of the RAP Pile
As of January 14, 1999, WMI owned 58,000 tons of reclaimed asphalt
pavement, or RAP, that was valued at approximately $318,000 on the
company's preliminary December 31, 1991 balance sheet. The value of the
RAP pile was completely written off in conjunction with the January 14,
1992 Asset Sale. Boyer contends that WMI is owed the value of the RAP
pile as of January 14, 1992.
RAP, like hot mix, consists of two main products: liquid asphalt and
stone aggregate. These products are, of course, valuable in their virgin state,
and when RAP is crushed, their value can be realized by using a portion of
crushed RAP in lieu of virgin material in producing hot mix. Crushed RAP
can also be used as sub-base in the construction of roads or parking areas in
lieu of stone aggregate.
WMI obtained RAP in the course of its operations or those of its
affiliated entities. RAP has a tendency to harden when left standing or piled
up, and, over time, WMI's RAP pile grew quite large and hard. The poor
condition of the RAP pile made it difficult for WMI to realize the value of
the RAP it accumulated. To use it profitably, WVI needed to find a way to
rip apart the pile and run the material through a crusher. Iacono testified at
trial that he attempted to manage the use of the RAP without success, as he
had not found an economical way to rip and crush the material.
Nevertheless, WMI carried the RAP on its balance sheet at a value of
approximately $5.40 per ton. This value was calculated, by subtracting from
the value of the raw materials comprising the RAP (approximately $11.40
per ton), an estimate of the cost of ripping and crushing the material to
render it useful (approximately $6.00 per ton.) Iacono's testimony suggested
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that the carrying value of the RAP overstated its value to WMI and that, as
of January 14, 1992, the RAP pile had no value to WMI. At trial, Boyer
presented expert evidence that the cost of crushing RAP is between $4.00
and $5.00 per ton. Boyer's expert did not separately estimate the cost of
ripping the RAP pile or carting the material to and from a crusher.
As previously noted, WMI's RAP material was acquired by DAI, at
no cost, in exchange for DAI's assumption of all costs relating to the
materials' break-up and transportation from the DRPI II site. The terms of
this transaction were fixed by the defendants in discussions among
themselves. They did not solicit bids for the RAP or seek an appraisal of the
material from anyone having experience in valuing RAP material.
Moreover, Iacono testified that DAI did not move the material from DRPI
H's property following the 1992 transaction. Instead the material was slowly'
consumed over the next few years by Corrado-American, or used by DRPI
II as sub-base in building roads at the landfill site.
I. DISCUSSION
Having set forth the factual and procedural background of this action,
I turn to a discussion of the merits. The issues for trial were narrowed by
this Court's earlier summary judgment decision. I am now asked to make a
determination with regard to two questions: (1) whether defendants have
shown that the sale of WMI to DAI was an entirely fair transaction and (2)
whether defendants improperly and without authorization converted Boyer's
stockholder loans into stockholder equity. In addition, I must also address
defendant J. Corrado's counterclaim seeking a ruling as to whether he is
entitled to indemnification from Boyer for monies he paid to Mellon to
satisfy WMI debt.
A. Was the Sale of WMI to DAI Entirely Fair?
1. Standard of Review
[1-2] It is a well-settled principle of Delaware law that where directors
stand on both sides of a transaction, they have "the burden of establishing its
entire fairness, sufficient to pass the test of careful scrutiny by the courts."
Weinbergerv. UOP, Inc., Del. Supr., 457 A.2d 701, 710 (1983) ("There is
no 'safe harbor' for such divided loyalties in Delaware."). Directors will be
found to have acted with entire fairness where they "demonstrate their
utmost good faith and the most scrupulous inherent fairness of the bargain."
Id. This is clearly a case where the defendant directors of WMI stood on
both sides of the transaction. Indeed, defendants concede that it was their
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burden at trial to prove that their conduct satisfied the entire fairness
standard.
[3-4] The concept of entire fairness has two components: fair dealing and
fair price. See Weinberger, Del. Supr., 457 A.2d at 711. Fair dealing
"embraces questions of when the transaction was timed, how it was initiated,
structured, negotiated, disclosed to the directors, and how the approvals of
the directors and the stockholders were obtained." Id. Fair price "relates to
the economic and financial considerations of the proposed merger, including
all relevant factors: assets, market value, earnings, future prospects, and any
other elements that affect the intrinsic or inherent value of a company's
stock." Id. In making a determination as to the entire fairness of a
transaction, the Court does not focus on one component over the other, but
examines all aspects of the issue as a whole. Id.
Before I turn to the specifics of the analysis, it is useful to state that
the form of the January 14, 1992 transaction - a sale of assets to a related
entity for the purpose of carrying on the same business - gives rise to some
difficulty in analyzing the fairness of its terms. The transaction reflects two
distinct objectives in its structure and timing. The first objective was the
Corrados' desire to secure the release of the $1,500,000 Holdback by getting
WMI to agree to relocate. The accomplishment of this objective required
only the approval of a majority of the Board to Directors to a proposal to
move WMI's plant and operations. The second objective was the elimination
of Boyer and Cole from participation as stockholders in the continuing
entity. The accomplishment of this objective did not require any change in
WMI's assets or the location of its operations, only in its ownership structure.
In other words, a decision to cash-out Boyer and Cole by merger could have
been implemented without otherwise disturbing the organization or
operations of WMI.
For reasons that the defendants do not explain, when these two
objectives converged in the proposal acted on at the January 14, 1992
meeting, the structure proposed had a more radical impact on WMI than was
required to meet either objective. The proposal was to sell WMI's operating
assets and move those assets, but not WI itself, and to put an end to WI's
business, not just to Boyer's and Cole's participation in it. That is, rather
than proposing that WI move to Edgemoor and continue its business
without Boyer and Cole (by, for example, effecting a cash-out merger), the
defendants decided to sell WMI's plant and equipment to themselves and to
abandon WI's business without affecting the stock ownership interests in
WMI.
or
This structure was not, of course, inherently "unfair" to WIv
[5]
Boyer. Directors of Delaware corporations may approve a sale of corporate
assets and a dissolution of the corporate enterprise in appropriate
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circumstances and on appropriate terms. See 8 Del. C. §§ 271, 275.
However, the fairness to Boyer of the transaction approved by the defendants
must be judged in relation to the overall impact on WMI and the value of
Boyer's interest in WMI. The sale of the plant and equipment, by design,
made WMI incapable of producing hot mix and, thus, incapable of holding
the defendants to their contractual obligations to purchase their hot mix
requirements from WMI. Instead, defendants agreed to bind themselves by
contract to purchase their hot mix requirements from their new entity.
Moreover, WMI had no tangible asset value after January 14, 1992, as it had
been rendered insolvent as a result of the January 14, 1992 transaction. As
a consequence of the actions taken by the defendants, WMI's value as a
going concern was destroyed. The indirect effect on Boyer of the changes
in WMI was to deprive him ofwhatever value his shares in WMI held before
the transaction.
2. Fair Dealing
[6-8] The duty to deal fairly requires the fiduciary "not to time or structure
the transaction, or to manipulate the corporation's value, so as to permit or
facilitate the forced elimination of the minority stockholders at an unfair
price." Sealy Mattress Co. of N.J, Inc. v. Sealy, Inc., Del. Ch., 532 A.2d
1324,1335(1987). Directors must make an "informed, deliberatejudgment,
in good faith," that the transaction is fair and not a "vehicle for economic
oppression." Id. In addition, directors are required to disclose all material
facts concerning the transaction so that an informed decision can be made
as to whether or not a transaction should be approved. Id.
In their post-trial brief, defendants bravely argue that the "record is
replete with evidence that the process by which the Asset Sale transaction
was completed was entirely fair." To support their position, defendants point
to the following factors:
-

DM&H prepared two memoranda "explaining the duties
and responsibilities of directors in sales of assets,
analyzing the facts and creating the framework for the
entire fairness of the Asset Sale."

-

The January 14, 1992 meeting of the Board of Directors
was duly called and "notice of the meeting was sent to
all Stockholders of WMI in advance of the meeting in
compliance with Delaware law and WMI's bylaws."
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-

At the January 14, 1992 meeting, a written proposal for
the Asset Sale was presented and the Board "reviewed
and considered the desirability of proceeding with the
transaction, the reasons for the transaction, the price of
the transaction and all other pertinent issues concerning
the proposed Asset Sale."

-

At the January 14, 1992 meeting, there was full
disclosure of the terms of the proposed transaction
"including the interests of the directors involved in the
Asset Sale transaction."

-

A majority of the Board of Directors voted to approve
the transaction and, thereafter, a majority of the
stockholders executed a written consent approving the,
transaction.

The defendants argue, in short, that "the entire procedure was consistent with
the bylaws of WMI, the Stockholders Agreement and Delaware law, and
thus the process was entirely fair to WMI and its Stockholders."
[9-11] I cannot agree. While it may be true that the procedure employed by
the defendants complied with the mechanical requirements of WMI's bylaws,
the Stockholders Agreement and Delaware law, for calling a meeting of
directors, that hardly is sufficient to show the procedural fairness of the
transaction. Nor does the fact that the transaction was approved by a
majority ofthe Board ofDirectors or a majority of the stockholders establish
fairness, as every vote in favor was cast by an interested person. Moreover,
that DM&H produced two memoranda discussing the application of
Delaware law to the proposed transaction does nothing to support a finding
of procedural fairness, if for no reason other than that DM&H did so as
counsel to the Corrados and that neither of those memoranda was given to
the Board of Directors. Not even Iacono or Pettinaro, who believed they
were represented by DM&I-I, received copies. DM&H's analysis was also
not shared orally with the Board of Directors, and no representative of that
firm attended the January 14, 1992 board meeting.
In my view, there are ample other matters relating to the initiation,
negotiation and approval of the WMI/DAI transaction that preclude a finding
of fair dealing.
The original impetus for the January 14, 1992 transaction came from
the Holdback Agreement and the Corrados' desire to secure the release of
their funds from escrow. As early as June 1991, the Corrados caused WMI
to seek operating permit amendments and relocation cost estimates without
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first obtaining the authority to do so from the WMI Board of Directors. The
Corrados then made proposals to move WMI's operations to Edgemoor, in
which proposals they failed to disclose their interest to their fellow
stockholders. When these proposals failed, the Corrados and DM&H began
to analyze a sale of assets. Although DM&H was counsel to WMI, neither
DM&H nor the Corrados sought the consent of WMI for its involvement in
this activity. The Corrados obtained appraisals of WMI's assets, a process
that required the appraisers to come onto WMI's property to make a visual
inspection of its plant and equipment. DM&H obtained internal WMI
financial information and access to persons knowledgeable about WM's
affairs for the purpose of advising the Corrados about the fairness of their
proposal.
The terms of the proposal were established without any negotiation
on behalf of WVMI, which had neither independent legal nor independent
financial advice. The only negotiation involved in the transaction was
among the defendants over the terms of their joint ownership of DAI. Even
when DM&H advised the Corrados that WMI should be valued on a going
concern basis, the Corrados failed to hire an expert in the field of corporate
16
valuation, turning instead to DM&H to conduct the analysis.
The record also supports the conclusion that the defendants actively
sought to keep Boyer uninformed about their plans until January 14, 1992.
Certainly, he was not informed of or invited to participate in the earlier
meeting held on January 6 to discuss the sale. Moreover, the notice given
for the January 14, 1992 board meeting contained no mention of its purpose
to consider a proposal to sell assets. I conclude from the second DM&H
memorandum and Manning's trial testimony that this omission was made
intentionally to prolong Boyer's state of ignorance and to deprive him of the
opportunity to take action to protect his interests before that meeting was
held and the transaction approved. I also find that the Corrados never
informed the Board of Directors of the terms of the Holdback or their
interest in securing WM's agreement to the License Amendment. This
failure would appear to have deprived Boyer and the other directors of the
opportunity to negotiate better terms for WMI.
[12] Finally, the record suggests that, in approving the transaction, the
WMI board failed to consider, among other things, the earnings potential of
WMI based on past sales, the value of the RAP material, the possible value

16I also note that the conditions for approval of the transaction do not lend weight to
defendants' claim that they employed fair procedures. The defendants' proposal did not require for
its approval anything other than a simple majority vote of either the directors or the stockholders.
Of course, a majority of the votes at both levels were controlled by and cast by the defendants
themselves.
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of the License Agreement, and the likelihood of securing, in the near future,
a substantial contract under negotiation at the time of the sale."7
In sum, I conclude that the defendants have failed to show that the
challenged transaction was the product of fair dealing.
3. Fair Price
Defendants have also not carried their burden of proving that the price
terms of the transaction were fair.
It is apparent to me that, while WML experienced significant internal
troubles in 1991, it remained a viable enterprise with substantial going
concern value. The source of that value was not limited to the physical
machinery and equipment with which it produced hot mix. Rather, WM's
value also derived importantly from the contractual obligations of the
Stockholder Groups to purchase their hot mix requirements from WIV and
from the 10-year remaining term of the License, among other things. By the
end of 1991, at least two stockholders remained financially strong and there
were prospects of increased sales to third parties. In addition, WIVI
continued to generate positive cash flow, even in 1991. Thus, I accept Dr.
Puglisi's testimony that there is no reasonable basis on which to value WMI
other than as a going concern.
The price paid by the defendants does not reflect WMI's going
concern value and, for that reason, is not fair. The transaction approved by
the defendant directors destroyed the value ofthe requirements contracts and
caused WI to surrender the License Amendment for no consideration."
Yet, the appraisals obtained in connection with that transaction and relied on
by the director defendants relate exclusively to the value of the physical
plant and equipment. Neither those appraisals nor the defendants ascribed
any value to WMI's business or money-making capacity.
[13] At trial, Penny tried to breathe life into the defendants' pricing
decisions by his testimony that the fair value of WMI (as a whole) as of
January 14, 1992 was no more than, and perhaps less than, the amount DAI
paid to purchase the hot mix plant and front-end loader. This was so, he

"In late 1991 or early 1992, J. Corrado had discussions with representatives of Cherry
Hill Construction, at the time a bidder on the 1495 repaving contract. Cherry Hill was awarded the
contract and subsequent to this award, in April 1992, Cherry Hill and DAI entered into a contract
by which DAI provided Cherry Hill with stone, hot mix and a portion of property on which Cherry
Hill could locate its portable ready-mix concrete plant.
"While I refer to these facts only in connection with my analysis of the fairness of the
price terms of the transaction, they can also be viewed as bearing significantly on the fairness ofthe
process employed. Defendants purported only to be buying and selling tangible assets of WMI
when, in fact, they were pursuing a plan to destroy WMI's value as an ongoing business. The
non-price elements of that plan affect the fairness of both the process followed and the price paid.
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said, because the net asset value of WNI (adjusted for the appraised value
of those pieces of equipment) was zero or less than zero. I reject Penny's
testimony because, like defendants' pricing decision at the time of the
transaction, it is premised on a view that WI had no ascertainable going
concern value. As I have said, this is a premise I cannot accept. WIv had
a history of earnings and positive cash flow and, although weakened by the
downturn in the business cycle and internal dissention, continued to possess
the characteristics of a going concern at the time of the January 14, 1992
transaction. It cannot be valued properly without giving due consideration
to its profit making potential. 9
[14] In rejecting Penny's valuation approach, I am reminded of Chancellor
Chandler's remarks in Neal v. Alabama By-Products Corporation, as
follows:
If corporate fiduciaries engage in self-dealing and fix the...
price by procedures not calculated to yield a fair price, these
facts should, and will, be considered in assessing the credibility
of [their] valuation contentions.
Del. Ch., C.A. No. 8282, Chandler, V.C., mem. op. at 11 (Aug. 1, 1990),
affd, Del. Supr., 588 A.2d 255 (1991).

For these reasons, I find that the defendants have failed to carry their
burden of proving the entire fairness of the January 14, 1992 transaction.
B. To What Relief Is Boyer Entitled?
In his individual capacity, Boyer requests the following relief: (1) his
pro rata share, as of January 14, 1992, of the fair value of WMI, the License
Agreement and the RAP material, (2) his stockholder loans of $25,000
(initial) and $108,669 (additional) and (3) damages for the stockholder
commissions he lost as a result of the Asset Sale. In his capacity as the
derivative representative, Boyer seeks disgorgement or restitution of the
$750,000 portion of the Holdback paid to the Corrados upon WMI's consent
to the License Amendment, or the excess of the fair value of the License
Agreement as determined by this Court.

191reject Penny's suggestion that the appraisals of WMIIs plant and equipment reflected
an element ofgoing concernvalue. Those appraisals reflect only the value ofthat equipment on the
second hand market, considering their location, age and condition.
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[15-16]
Where.a shareholder has suffered special injury resulting from
a fiduciary's failure to ensure that a sale of the corporation was entirely fair,
such shareholder is entitled to relief. See generallyIn re Tri-StarPictures,
Inc., Litig., Del. Supr., 634 A.2d 319 (1993). Special injury is established:
[W]here there is a wrong suffered by plaintiff that was not
suffered by all stockholders generally or where the wrong
involves a contractual right of the stockholders, such as the
right to vote.
Id. at 330. Boyer contends that he "suffered special injury because the
controlling stockholders gained the benefit of manipulated asset values at his
expense," and he was left "with his 25% interest in WVMI, a worthless
company, while defendants purchased the hot mix plant at an unfair price
and simply continued WMI's business at a new location under a new
corporate name."
That Boyer suffered an injury distinct from that of defendants is clear
and requires little discussion. Defendants' unfair actions deprived Boyer of
his fair share of WIV, an injury that only he (and Cole) suffered, as
defendants continued the business through DA. Thus, I now turn to each
of Boyer's requests for relief.
1. The Fair Value of WMI. the Remaining Term of the License
Agreement and the RAP Material
a. The FairValue of WAft
Dr.Puglisi's capitalized earnings valuation derived a fair value of$2.2
million for WMI, as of December 31, 1991. He arrived at this conclusion
by applying a P/E ratio of 6.73 (derived by a comparable companies
analysis) to WMI's 5-year arithmetic average EBITDA. Relying on this
testimony, Boyer contends that the fair value of his 25% interest in the
company's operating business was approximately $550,000. When Puglisi
used the weighted average EBITDA instead, he calculated the value of
Boyer's 25% interest at $482,500.
As discussed earlier in this opinion, the defendants' objection to Dr.
Puglisi's analysis is limited. First, they contend that WVMIl was not a going
concern and should be valued only on a net asset value basis. For reasons
already explained, I reject this contention. Next, defendants take issue with
the process by which Dr. Puglisi derived the P/E ratio used in his analysis.
They argue that the significant differences between Wi and each of the
three "comparables" chosen by Puglisi make his "valuation, based as it is
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upon a comparison with corporations bearing no relationship to WI...
invalid as a matter of law." Quoting In re Radiology Associates, Inc.
Litigation,they argue that the "utility of the comparable company approach
depends on the similarity between the company the court is valuing and the
companies used for comparison." Del Ch., 611 A.2d 485, 490 (1991).
In RadiologyAssociates, the Court had available to it other methods
for estimating the subject company's value as a going concern. In particular,
there were reliable projections of future cash flows that enabled the parties'
experts and the Court to engage in a DCF analysis. By contrast, no DCF
analysis is possible here. Instead, the capitalized earnings analysis relied on
by Dr. Puglisi is the only income-based approach presented to me. For this
reason alone, I would hesitate to reject Dr. Puglisi's entire method of analysis
merely because the process of deriving a P/E ratio may be more than
normally imprecise. In addition, it appears from the Chancellor's opinion in
Radiology Associatesthat the "comparable company analysis" presented by
plaintiffs expert may have been substantially different from the capitalized
earnings approach employed by Dr. Puglisi here. Rather than rely on
information about comparable companies only as a means to derive a P/E
ratio, the expert there sought to "calculate[] the value of the company
through the use of earnings and other multiples." Id. at 489.
In my view, the obvious lack of significant "comparability" in
[17-18]
terms of size, product mix, geographic market and capital structure between
WMII and Dr. Puglisi's "comparables" goes to the weight I will giveto the
P/E ratio derived by him, but it does not preclude the use the capitalized
earnings method - the only earnings-based approach available to me - as
the significant determinant of value. The question, then, is whether to use
Dr. Puglisi's 6.73x P/E ratio, whether to apply some discount to that ratio to
account for the obvious and substantial differences between WMI and the
companies chosen by him as being comparable, or whether to use some other
multiplier. See generallyGonsalves v. StraightArrowPublishers,Inc., Del.
Supr., 701 A.2d 357, 360 (1997) ("The modem appraisal process presumes
a sophisticated judge who exercises independence in determining the value
of [a] corporation in a contested proceeding.").
Defendants, in their post-trial brief, recommend thatI use, instead, the
3x, 4x and 5x range of P/E multiples employed by DM&H in its
December 17, 1991 discussion of WMI's "going concern" valuation.
Without citation to any record evidence, defendants argue that "[t]here is
every reason to believe that these multiples are far more realistic than the
6.73 P/E multiple computed by Dr. Puglisi." More pertinently, defendants
suggest that the 3x - 5x range was also used by Horty (which, unlike
DM&I, does have valuation expertise) when it prepared a valuation of WMI
based as of December 31, 1987. However, that valuation was done on a
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very different basis than that employed by Dr. Puglisi, and its conclusions
are not relied upon by any party to this litigation. Thus, there is no reliable
basis to extract from it a range of multipliers. Finally, defendants argue that
"adequate downward adjustment to any multiples should be made to take
into account the obvious and severe economic and managerial problems
encountered by WI in 1991."
[19] I conclude that internal conditions peculiar to WMI at the time of the
challenged transaction do require me to apply some discount to the values
derived by application of Dr. Puglisi's valuation approach. While it may be
assumed that WMI and the "comparables" were exposed to the same general
economic forces and conditions, there is no reason to believe that the
"comparables" faced internal operational problems of the nature or severity
confronting WMI. Thus, in my view, a person considering an acquisition of
WMII in January 1992 would have had reason to question WMI's ability to
replicate its history of 5-year earnings. Such a person would also have
recognized that WMI had no net asset or liquidation value to fall back on in
the event the expected revenues did not materialize from sales to the
Stockholder Groups.20 While I recognize that the obligation of the members
ofthe Stockholder Groups to purchase their hot mix requirements from WI
provided AMI with an unusual measure of stability, the disarray within that
group certainly had a negative impact on the value of the corporate
enterprise.
[20-22]
To account for the peculiar, negative characteristics of WI,
I have considered discounts to Dr. Puglisi's P/E ratio of between 20% and
30%. See Gilbert v. MPMEnterprises,Inc., Del. Ch., 709 A.2d 663, 672
(1997) (accepting expertes 12% premium to multiple to account for subject
company's superior performance). I am persuaded that no greater level of
discount is warranted by the facts of record. See Gonsalves, Del. Supr., 701
A.2d at 361 (noting this Courfs responsibility to "independently determine
the value of the shares that are the subject of the appraisal action"); Cooper
v. PabstBrewing Co., Del. Ch., C.A. No. 7244, Hartnett, V.C., mem. op. at
20 (June 8, 1993) (noting that in cases where "none of the parties establish[]
a value that is persuasive, the Court must make a determination based upon
its own analysis"). These discounts yield P/E ratios of 5.38 (20%) and 4.71
(30%). I will use the midpoint of these values, 5.05, to compute Boyer's
damages resulting from the destruction of the value of his WMI shares.

'It should be noted that I reject defendants' suggestion that I should value WMI as though
itwere sold without the benefit ofthe requirements contracts found in the Stockholders Agreement.
It is enough to note that defendants replicated these obligations in the new entity formed by them.
Inmy view, for the purposes of assessing damages resulting from the defendants' breach of fiduciary
duty, WMI must be valued with those requirements provisions in place.
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I next determine that I will use the average EBITDA figure
($539,397), rather than the weighted average ($496,800). In my opinion, the
average better represents the expected results of operations over the full
business cycle. Moreover, in view of my decision to discount Dr. Puglisi's
P/Eratio to account for the unusual problems confronting the Company in
1991-92, 1 see no reason to give even greater weight to 1991 results in my
analysis.
For the foregoing reasons, I find that Boyer suffered damages as a
result of defendants' approval of the January 14, 1992 transaction and the
concomitant destruction of the value of Boyer's WMI shares equal to
$327,000.21
b. The Fair Value of the License Agreement
As previously discussed, Boyer presented expert testimony at trial to
the effect that WM's interest in the remaining term of the License
Agreement had a value of $450,000 to $500,000. Although advocating his
trial experes analysis as an appropriate guideline amount, Boyer contends
that he is entitled to his pro rata share, i.e. 25%, of whatever amount this
Court determines to be the fair value of the remaining 10-year term of the
License Agreement.
As Dr. Puglisi recognized, and as is necessarily true, the value of the
License Agreement as an operating asset of WMI is fully accounted for in
the capitalized earnings analysis. Moreover, the premise of defendants'
expert's testimony was that WMI could realize the value of its "beneficial"
leasehold by subleasing to another for the purpose of operating a landfill.
The terms of the License Agreement do not support this premise. The only
other measure of value of the License Agreement arises from the creation of
the Holdback and the opportunity to extract a premium from the owners of
DRPI (the Corrados and their partners) in return for WMI's consent to the
License Amendment. I address this issue separately in Part II.B.2, below.
c. The Fair Value of the RAP Material
Boyer contends that the fair value of the RAP in WMI's possession on
January 14, 1992 was $318,000, the amount at which that material was
valued on WMI's balance sheet before the write-off approved in connection
with the January 14, 1992 transaction. Defendants do not address the issue

2
Calculated as follows: [(5.05 x $539,400) - $1,415,463] x .25 = $327,126.75, or
$327,000, rounded to the nearest thousand dollars. In this equation, 5.05 is the P/E multiplier,
$539,400 is the average 5-year EBITDA and $1,415,463 is the amount of interest-bearing debt.
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ofthe RAP material in their post-trial brief. However, at trial, they presented
evidence tending to refute WMI's balance sheet valuation and suggesting
that the RAP had no value to WMI. Notably, Iacono testified to the
problems WMI encountered when it tried to rip and crush the RAP material
for use in its hot mix operation.
After reviewing the record, including the expert testimony introduced
at trial by Boyer, I conclude that the RAP material had value at the time of
the transaction. Nevertheless, in view of the poor condition of the pile and
the difficulties encountered by W I in its use, I cannot conclude that the
material is appropriately valued at $318,000 for purposes of this litigation.
If the RAP had been worth such a large amount, all of the WHI
stockholders, including Boyer, would have pressed for a way to realize that
value long before January 1992. Rather, recognizing that the difficulty in
valuing the RAP is due largely to the defendants' failure to secure a reliable
appraisal of the RAP at the time of the transaction, I will calculate the value
of the RAP by adjusting the estimated cost of crushing ($6.00 per ton) to
include an additional $2.00 per ton for ripping and transporting the RAP to
a crusher. This reduces the residual value of the RAP to $3.40 per ton, or
a total of $197,200.
Thus, Boyer is entitled to his pro rata share (25%) of this amount,
which equals $49,300, plus interest. The appropriate interest rate is
discussed, infra, at Part II.B.4.
2. Disgorgement of the Holdback
In his derivative capacity, Boyer requests relief for WIvi in the form
of disgorgement of the Holdback received by the Corrados after WI's
execution of the License Amendment. Boyer bases his claim for
disgorgement on the theory that the Corrados breached their fiduciary duties
to WI in seeking and obtaining WMI's consent to the License Amendment
and, thus, cannot benefit monetarily from that breach. In pressing this claim,
Boyer relies principally on the decisions of the Delaware Supreme Court in
Thorpe v. CERBCO, Inc., Del. Supr., 676 A.2d 436 (1996) and Oberly v.
Kirby, Del. Supr., 592 A.2d 445 (1991).
[23] In Oberlyv. Kirby,the Delaware Supreme Court broadly condemned
acts by fiduciaries to profit personally from their fiduciary relationship,
stating:
It is an act of disloyalty for a fiduciary to profit personally from
the use of information secured in a confidential relationship,
even if such profit or advantage is not gained at the expense of
the fiduciary. The result is nonetheless one of unjust
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enrichment which will not be countenanced by a Court of
Equity.
Del. Supr., 592 A.2d at 463.
[24-26]
The Supreme Court said the following in Thorpe concerning
the proper scope of damages for breach of the duty of loyalty:
Delaware law dictates that the scope of recovery for a breach
of the duty of loyalty is not to be determined narrowly.
Although this Court in In re Tri-StarPictures,inc. Litig., Del.
Supr., 634 A.2d 319 (1993) was addressing disclosure
violations, we reasoned from a more general standard
concerning the duty of loyalty:
"[T]he absence of specific damage to a
beneficiary is not the sole test for determining
disloyalty by one occupying a fiduciary position.
...
The distinction we noted in Oberly [between
personal profit and injury to the corporation]
explains why no Delaware court has extended the
damage rule to actions for breach of fiduciary
duty....
In re Tri-StarPictures, 634 A.2d at 334 (footnote omitted).
accordMilbank [Tweed,Hadley & McCloy v. Boon] 2d. Cir.,
13 F.2d 537, 543 (1994) ("breaches of a fiduciary relationship
in any context comprise a special breed of cases that often
loosen normally stringent requirements of causation and
damages"). The strict imposition of penalties under Delaware
law are designed to discourage disloyalty.
The rule, inveterate and uncompromising in its
rigidity, does not rest upon the narrow ground of
injury or damage to the corporation resulting from
a betrayal of confidence, but upon a broader
foundation of a wise public policy that, for the
purpose of removing all temptation, extinguishes
all possibility of profit flowing from a breach of
the confidence imposed by the fiduciary
relationship.
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Guth v. Loft, Inc., Del. Supr., 5 A.2d 503, 510 (1939). Once
disloyalty has been established, the standards evolved in
Oberly v. Kirby and Tri-Starrequire that a fiduciary not profit
personally from his conduct, and that the beneficiary not be
harmed by such conduct.
Del. Supr., 676 A.2d at 445.
There is little dispute that the Corrados owed a fiduciary duty
[27-28]
of loyalty to WMJ, as members of its Board of Directors, and to the other
director-shareholders. See 1 Drexler et al, Delaware Corporation Law and
Practice 615.02 ("[D]irectors of corporations organized under Delaware law
owe a fiduciary duty to the corporations upon whose boards they serve and
to the stockholders of those corporations.") That duty of loyalty imposed
obligations of disclosure on them when they sought WMIs approval of the
License Amendment. See Malone v. Brincat,Del. Supr., C.A. No. 459,
1997, Holland, J., slip op. at 12 (Dec. 18, 1998) ("The duty of disclosure
obligates directors to provide stockholders with accurate and complete
information material to a transaction or other corporate event that is being
presented to them for action."). The record before me amply demonstrates
that the Corrados failed to make adequate disclosure of their personal
interest in the Holdback in seeking WMI's approval of the Asset Sale and its
consent to the License Amendment.
[29] The question then is whether the Corrados must disgorge the
Holdback to WMI or incur some other remedy for breach of fiduciary duty.
Boyer argues that disgorgement is required, relying on the Supreme Court's
decision in Thorpe. Alternatively, there is authority for awarding damages
for a breach of the fiduciary duty of disclosure which is shown to be
"concomitant with deprivation to stockholders' economic interests or
impairment of their voting rights," Loudon v. Archer-Daniels-MidlandCo.,
Del. Supr., 700 A.2d 135, 147 (1996), or, as I find to be true here, where it
has caused economic harm to the corporation. Thorpe, 676 A.2d at 445.
In Thorpe, the Supreme Court required disgorgement of a personal
profit made by corporate directors as the result of their breach of fiduciary
duty and also required them to reimburse the corporation for any expenses
incurred by it as a result of their disloyal activity. The defendants were
approached in their directorial capacities to discuss the possibility of a
transaction between the corporation and a third-party. In breach of their
fiduciary duties of loyalty, the defendants diverted the corporate opportunity
and, in the course of negotiations with the third-party, secured the payment
of monies to themselves. Thus, the cause-and-effect relationship between
the breach of duty and the personal profit was obvious.
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[30] That causal relationship is missing here between the creation of the
Holdback and any breach of duty. The Holdback represented a portion of
the ownership interest in DRPI sold to Sanifill in the June 1991 merger. The
Corrados' interest in DRPI (and, thus in the Holdback) was unrelated to their
positions as directors or stockholders of WMI. Thus, Thorpe does not
support disgorgement of the entire Holdback as a remedy (or even the
Corrados' one-half interest therein), as the Holdback was neither a product
of a breach of fiduciary duty nor representative of a profit earned at WMI's
expense.
The issue, as I see it, is more properly focused on whether WIvl was
injured by the Corrados' lack of candor in their efforts to secure the release
of the Holdback. That is, if the Corrados had complied with their duty to
disclose the existence and nature oftheir interest in the Holdback, is it likely
that the WMI Board ofDirectors would have been able to negotiate to obtain
some positive compensation for WMI in exchange for its consent to the
License Amendment? This was the approach suggested by Boyer's August
1991 letter objecting to the Corrados' first proposal to move WMI, wherein
he sought a cash payment in addition to indemnification of all moving
expenses. It is also the approach one would expect to encounter in any arm's
length negotiation between a corporate lease holder and a landlord seeking
to terminate the lease prematurely, as few corporations would agree to suffer
the inconvenience and risks attendant to a move of operations without some
positive compensation.
How much added compensation WMI's directors might have
negotiated is uncertain due to the fact that no such adequately informed,
ann's length negotiation ever occurred. Boyer introduced evidence that the
beneficial value of the leasehold was between $450,000 and $500,000 and,
in his August 1991 letter, he demanded that the Corrados pay $200,000 as
added compensation to each of the Stockholder Groups opposed to moving
WMI's operation. In contrast, Iacono testified that he and Pettinaro
discerned the fact that the Corrados had some interest but,nevertheless, were
satisfied to move WMI's operation without any positive compensation.
Iacono did testify that he was surprised by the large size of the Holdback
when he first learned of it during the course of this litigation. Nevertheless,
I am satisfied that he and Pettinaro, had they been properly informed, still
would not have demanded as large a payment as Boyer or Boyer's expert
suggested.
In the circumstances, our law's strong policy of discouraging
[31-33]
acts of disloyalty and the fact that WMI ultimately consented to the License
Agreement without any compensation require the imposition of some penalty
to remedy the Corrados' act of disloyalty. See Pike v. Commodore Motel
Corp., Del. Ch., C.A. No. 940, Jacobs, V.C., mem. op. at 6 (Nov. 14, 1986)
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("The prophylactic policy underlying these principles is that acts of
conscious wrongdoing and breaches of a fiduciary's duty of loyalty will best
be deterred by requiring the wrongdoer to disgorge any profit made as a
result of such wrongful conduct."); Ueltzhoffer v. Fox FireDev. Co. (C.A.
No. 9871) and DrummondBuilders,Inc. (Cons. C.A. No. 9900), Del. Ch.,
Berger, V.C., mem.'op. at 18 (Dec. 19, 1991) (finding director/stockholder
in breach of fiduciary duty to other director/stockholders and requiring
percentage of monies received by wrongdoing director/stockholder through
abuse of control of corporation to be disgorged to victimized
director/stockholders).
Considering all circumstances, I will assess damages for breach ofthe
duty of loyalty in the amount of $150,000. I am satisfied that, had there
been full disclosure of the Corrados' interest and ann's length bargaining
among the parties, the owners of DRPI (i.e., the Corrados and their partners)
would have been required to compensate WMI for its consent to the License
Amendment. In part, I reach this conclusion because I am persuaded that the
Corrados and their partners had a strong interest in getting the funds released
from escrow. This interest was based both on their natural desire to secure
possession of their money as quickly as possible and by the vague and
uncertain terms of the escrow arrangements. It is reasonable to assume that
the owners of DRPI would have agreed to pay 10% of the Holdback, in
addition to relocation costs, to secure WMI's agreement to the License
Amendment. Equally, I find it unlikely that a majority of WMII's directors
would have required more.
3. Lost Stockholder Commissions
Boyer claims entitlement to damages for stockholder commissions lost
between 1991 and 1994 as a result of the defendants having deprived him
of his continuing participation in the captive hot mix operation. The
Stockholders Agreement required a minimum shareholder purchase of
20,000 tons annually. If, Boyer contends, he purchased this minimum
amount in each of these four years, he would have been entitled to an
approximate total of $202,375 in stockholder commissions, based on his
average annual commissions from 1987 through 1990. I find Boyer's claim
too speculative to entitle him to relief for the alleged "lost" value of the
commissions. As previously demonstrated, Boyer's business was insolvent
as early as 1991 (although he did not declare bankruptcy until 1994) and the
ability of his company to meet the 20,000 ton minimum requirement is
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questionable.' I cannot award damages retrospectively for commissions of
such a questionable and speculative nature.
4. Interests
[34-36]
Boyer requests prejudgment interest on any amounts awarded.
Delaware law is settled that "[a] successful plaintiff is entitled to interest on
money damages as a matter of right from the date liability accrues." Summa
Corp. v. Trans WorldAirlines,Inc., Del. Supr., 540 A.2d 403, 409 (1988).
Generally, the legal rate of interest has been used as "the benchmark for prejudgment interest." Id. However, this Court "has broad discretion, subject
to principles of fairness, in fixing the [interest] rate to be applied." Id.
Based on the record before me, I see no reason why the legal rate of interest
should not be applied.
As of January 14, 1992, the legal interest rate was 8.5% (5.0% plus
the Federal Reserve Discount Rate of 3.5%.) I will award interest from
January 14, 1992, the date that the WMI Board of Directors approved the
Asset Sale and consented to the License Amendment. However, as it is
conceded that there was no activity in this case for a period of approximately
two years between 1994 and 1996, due to the bankruptcy of Boyer's
business, I will shorten the period for computing interest by two years.
C. Did Defendants Improperly Convert Boyer's Stockholder Loans?
The Stockholders Agreement, 4 required each Stockholder Group
to contribute $25,000 as an interest free loan to WMI and to make such
additional interest bearing loans as the Board of Directors determined.
Under the terms of this provision, Boyer loaned WMI $25,000 as an initial
working capital contribution and, over the years, loaned WMI1 $108,669 on
an interest bearing basis. In connection with the Asset Sale and
contemplated dissolution of WMI, the Board of Directors purported to
convert all of these loans to common stock. Boyer makes a number of
arguments why he should recover the amount of these loans from
defendants.
I find that Boyer has been fully compensated for the value of his loans
to WMI in my award of damages based on WI4's fair market value. As-Dr.
Puglisi testified, his opinion about value, on which I have substantially
relied, was based on a "debt free" analysis of WI's equity in which he
'See supra,pp. 9-11.
'Boyer also seeks an award of attorneys fees, but states that he will apply separately for
such an award after the matters addressed in this opinion are resolved. I will leave any issue
regarding an award of fees for such later application.
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treated the stockholder loans as equity. Thus, it would doubly compensate
Boyer to award him separate damages for the value of those loans.
D. Is Defendant J. Corrado Entitled to Be Indemnified by Boyer for
Funds Paid to Mellon to Satisfy WWVI Debt?
As mentioned in the Background section of this Opinion, see Part
I.A.3., WMI's business capital was provided by working loans from Mellon,
guaranteed by the shareholders through their affiliates. The proceeds of the
Asset Sale left WMI with insufficient funds to meet its obligations, including
its debts to Mellon. Ultimately, Corrado-American and Daisy contributed
monies to WMI in order to pay off Mellon. Corrado-American's share is
alleged to have been $121,000. In his counterclaim against Boyer, J.
Corrado seeks indemnification for these funds paid to Mellon by
Corrado-American, contending that he is entitled to such indemnification
pursuant to 10(b) of the Shareholders Agreement, which states:
In the event that a creditor of the Company asserts a claim
based upon a guaranty made by a Stockholder or affiliate
("Guarantor") as described in Subsection (a) next above, each
Stockholder shall and hereby does indemnify the Guarantor for
all costs (including reasonable attorneys' fees), fees and
expenses incurred in defending any such claim as well as any
principal sums or interest recovered from the Guarantor;
provided, however, that no Stockholder Group shall be
required to contribute more than the amount of all losses
suffered by the Guarantor multiplied by that Stockholder
Group's percentage interest in the Company.
J. Corrado contends that Boyer is responsible for $30,250, or 25% of the
amount allegedly paid by Corrado-American to Mellon.
This Court was first asked to make a finding in favor of J. Corrado on
this issue on J. Corrado's cross-motion for summaryjudgment. Chancellor
Allen denied the motion, finding that J. Corrado had not provided
undisputed evidence tending to establish that "Mellon made demand upon
Corrado-American and that Corrado-American in fact paid Mellon
$121,000." See Boyer, Del. Ch., C.A. No. 12549, let. op. at 27.
At trial, J. Corrado failed to present evidence sufficient to establish
that Mellon, as a creditor of WIVI, asserted a claim against
Corrado-American based upon the guaranty it made as the Corrados'
affiliate. On direct examination he testified that Corrado-American and
Daisy were called on to make payments as guarantors. However, J. Corrado
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did not produce any documentation of such a demand and Iacono did not
corroborate this testimony.' Further, on cross-examination J. Corrado
testified that he could not remember if a demand had been made to him
personally and that he did not know if any documentation of Mellon's
demand existed.
There is no dispute that Corrado-American paid money to WMI that
was used in part to repay Mellon.26 However, in the absence of
documentation that this repayment was pursuant to a creditor's demand made
by Mellon on Corrado-American as J. Corrado's shareholder affiliate and
guarantor, the provisions of 10(b) of the Shareholders Agreement are not
properly invoked. Therefore, I cannot find in favor of J. Corrado and
dismiss the counterclaim.
E. No Advice of Counsel Defense Is Available
Iacono and Pettinaro argue that their "good faith reliance upon legal
advice" provides a defense to them, citing 8 Del. C. § 141(e) and Cinerama,
Inc. v. Technicolor,Inc., Del. Ch., 663 A.2d 1134, 1142 (1994), affd, Del.
Supr., 663 A.2d 1156 (1995). There is no dispute that Iacono and Pettinaro
were both interested directors who gained by the sale of WMI's assets for
less than fair value. In the circumstances, their reliance on the advice of
Manning that.the transaction was fair cannot shield them from liability to
Boyer arising out of the unfairness of the transaction. I recognize that, in
Cinerama, Chancellor Allen stated that "reasonable reliance on expert
counsel is a pertinent factor in evaluating whether corporate directors have
met a standard of fairness in their dealings with respect to corporate powers."
Del. Ch., 663 A.2d at 1142. Indeed, in this case, had the defendants chosen
independent counsel to represent the interests of WMI, reliance on the
advice of such counsel would have weighed in the assessment of procedural
fairness. They did not. And, while Iacono and Pettinaro may have operated
under the mistaken impression that DM&H represented their interests in
connection with the transaction, they had no reason to believe that DM&H
was representing WMI or its Board of Directors or had "been selected with
reasonable care by or on behalf of the corporation." 8 Del. C. § 141(e). In
the circumstances, the defense under Section 141(e) cannot be thought to be
available.

'Iacono refuted this statement in his testimony, where he noted that Mellon "wanted
[WMs] line of credit paid off', and that Daisy Construction had fronted monies to pay this debt,
but that Mellon had never made a demand, pursuant to his personal guarantee, against him. Tr. at
584.
'The record reflects that such sums were repaid to Corrado-American and Daisy by
WMI's successor corporation, Edgemoor Materials, Inc., in 1995 or 1996.
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M. CONCLUSION
For all of the foregoing reasons, I find in favor of the plaintiff, R.
Arnold Boyer, to the extent described herein, and award the relief set out in
this opinion. Counsel for the parties are directed to confer and promptly
submit an agreed upon form of order implementing this opinion or, if they
are unable to agree, to submit proposed forms of order on notice.

CANTERA v. MARRIOTT SENIOR LIVING SERVICES, INC.
No. 16,498
Court of Chancery of the State of Delaware,New Castle
February 18, 1999
Revised February 22, 1999
Plaintiffs filed a motion for summary judgment seeking an order to
validate their.exercise of an option to redeem the defendant's interest in a
limited partnership. The plaintiffs claim the defendant's interest became
available once the defendant ceased to be the sole trustee of his transferee
trust pursuant to their limited partnership agreement. Defendant presented
an alternative interpretation of the agreement which would have eliminated
this option and further attempts to preclude the plaintiffs' relief through the
defenses of laches and equitable estoppel.
The court of chancery, per Vice-Chancellor Lamb, interpreted the
limited partnership agreement to be clear and unambiguous, thus preventing
the admission of extrinsic evidence and permitting the employment of
summaryjudgment. The court rejected the defendant's interpretation of the
agreement holding that such an interpretation would render the option clause
meaningless and inconsistent with the agreement as a whole. The court
further rejected all of the defendant's affirmative defenses because the
equitable notion of laches does not apply to the timeliness of exercising
contractual rights and the defendant has failed to sufficiently prove the
plaintiffs' requisite intent and knowledge for waiver or acquiescence; and,
therefore, summary judgment was appropriate.
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172(2)

Summary judgment, is properly employed for the enforcement of
unambiguous contracts.
2.

= 172(2)

Contracts

A determination of whether a contract is ambiguous is a question for
the court to resolve as a matter of law.
3.

Contracts

Cm-

143(2)

It is well settled that Delaware courts apply rules of contract
interpretation to limited partnership agreements.
4.

Contracts

U

143(2)

A contract shall be rendered ambiguous if such provisions are
reasonably or fairly susceptible to different interpretations or may have two
or more meanings and should not be interpreted as ambiguous simply
because the parties do not agree upon its meaning or proper construction.
5.

Contracts

Cm-

143(2)

Delaware courts adhere to the objective theory of contracts; a
contract's construction should be that which would be understood by an
objective reasonable third party.
6.

Contracts

:

143(2)

Where parties have entered into an unambiguous integrated written
contact, the contraefs construction should be that which would be
understood by an objective reasonable third party; inquiry into the subjective
unexpressed intent or understanding of the individual parties to the contract
is neither necessary nor appropriate where words of the contract are
sufficiently clear to prevent reasonable persons from disagreeing as to their
meaning.
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448, 450(5)
349

A court shall refuse to rely upon extrinsic evidence when interpreting
a clear and unambiguous limited partnership agreement.
8.

0

Contracts

143.5, 147(3), 153

A court must construe a limited partnership agreement as a whole and
give effect to all of its provisions; thus, an interpretation of a contract's
limiting clause as exhausting, once the transferor and transferee of the
general partnership interest merge, would render the option clause
meaningless and inconsistent with the unambiguous language of the
partnership agreement.
9.

Equity

C

41, 48

The defense of laches is predicated on the unfairness that can occur
when a person with knowledge of an equitable cause of action delays in
bringing his claim, causing the defendant detrimentally to rely on plaintiffs
inaction.
10.

41,48

Equity

Whether a party has delayed too long in exercising their contractual
right to an option depends upon the language of the contract and not to the
equifable notion of laches.
11.

Estoppel

0

52.10, 52.10(2)

Waiver is an intentional relinquishment of a known right; thus,
defendant's argument that plaintiffs knew that the option to redeem had
arisen and that by their silence plaintiffs intentionally relinquished their right
to exercise that option must fail because proof of an intentional
relinquishment of a known right requires much more than a showing that
plaintiffs knew of the events giving rise to the option to redeem.
12.

Estoppel

O

89, 90, 90(1)

The defendant's claim of acquiescence must fail because defendant
did not show that plaintiffs: (1) had full knowledge of their rights and all
material facts and (2) remained inactive for a considerable period of time, or
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(3) freely gave recognition to the June 1997 transactions, or (4) conducted
themselves in a manner inconsistent with any subsequent exercise of the
option to redeem.
Jerome K. Grossman, Esquire, Martin S. Lessner, Esquire, John J. Paschetto,
Esquire, of Young, Conaway, Stargatt & Taylor, LLP, Wilmington,
Delaware, for plaintiffs.
A. Gilchrist Sparks, I, Esquire, Jessica Zeldin, Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware; and John A. Rogovin, Esquire, and
William J. Stuckwisch, Esquire, of O'Melveny & Meyers LLP, Washington,
D.C., of counsel, for defendant.
LAMB, Vice-Chancellor
L INTRODUCTION
Pending is plaintiffs' motion for partial summaryjudgment. By it, the
plaintiffs seek an order validating their exercise of an option to redeem the
defendant's interest in a limited partnership. I hold that the provisions of the
partnership agreement at issue unambiguously permitted this redemption
and, further hold that the plaintiffs are not precluded from obtaining the
relief sought in this action by any ofthe affmative defenses asserted. Thus,
the motion will be granted and an order entered giving effect to the
redemption at issue.
A. Facts
Plaintiff Greenville Retirement Community, L.P. (the "Partnership")
is a Delaware limited partnership, with its principal place of business in
Greenville, Delaware. The Partnership owns and operates the retirement
life-care facility known as "Stonegates Condominium."
It is undisputed that, before May 26, 1998, the individual and trust
plaintiffs had a combined ownership interest of 50 percent ofthe Partnership
(being 100 percent of the limited partnership interest) and that defendant
Marriott Senior Living Services, Inc. ("MSLS") was the general partner and
the owner of the other 50 percent partnership interest. Defendant MSLS is
a Delaware corporation, and a wholly owned subsidiary of Marriott
International, Inc.
On May 26, 1998, the individual and trust plaintiffs, purporting to act
in accordance with the terms of the Limited Partnership Agreement dated
January 13, 1983 (the "Partnership Agreement"), caused the Partnership to
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redeem MSLS' general partnership interest and to appoint plaintiff Charles
D. Cantera as the Partnership's successor general partner. MSLS refused to
recognize the validity of these acts. This litigation ensued.
B. Background of the Partnership Agreement
The Partnership was formed in 1983 for the purpose of acquiring a
parcel of real estate in Greenville, Delaware and then developing and
operating a life care community thereon. The Partnership's original general
partner was Greenville Retirement Community Development Corporation
("GRCD"), a wholly owned subsidiary of Forum Group, Inc. ("Forum").
Forum incorporated GRCD for the purpose of participating in the
Partnership. The limited partners were plaintiffs Charles D. Cantera, George
F. Snyder and Pierce K. Crompton, Jr.'
1, The Transfer Restrictions
Section 8.1 of the Partnership Agreement prohibits (except to the
extent otherwise provided therein) any assignment, transfer or other
disposition of any interest in the Partnership. Section 8.2 ("Permitted
Exceptions"), provides, in pertinent part, as follows:
(d)
The restrictions imposed by Section 8.1 shall not apply
to the transfer of an interest, with the right to become a partner,
(i) in the case of GRCD, to a corporation which
with GRCD is a member of a controlled group of
corporations within the meaning of Internal
Revenue Code section 1563(a), or
(ii) in the case of Cantera, Crompton or
Snyder, to a trust of which the transferor is the
sole trustee.
However, if GRCD and its transferee cease to be members of
a controlled group as hereinabove defined or an individual
transferor ceases to be the sole trustee of his transferee trust,
then in either such case the interest so transferred shall be
'On or about September 27, 1983, the Partnership filed a First Amendment to the
Certificate ofLimited Partnership with the Secretary ofState, reflecting the factthat limited partners
Crompton and Snyder had assigned their interests (or portions thereof) in the partnership, with the
right to become a limited partner, to the trust plaintiffs.
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§ubject to redemption at the option of the Partnership in
accordance with Section 8.3.
The last sentence of this subsection, subjecting every transferred interest to
the possibility of redemption in certain circumstances, lies at the heart of the
dispute in this case. I will refer to it as the "However Clause."
2. The Redemption Provisions
The mechanics for redemption of a Partner's Partnership interest are
set forth in § 8.3, and provide as follows:
8.3 Redemption of Interests. The Partnership shall have the
right, at its option, to redeem the interest of
(i) a transferee of a Partner as provided in Section
8.2(d)...
provided, that such option may not be exercised if the optionor
has received within the preceding sixty days a bona fide offer
to purchase the interest, Section 8.2 ofthis Agreement defining
the rights of the parties in such case. The exercise of such
option shall require the unanimous vote of the Partners, the
Partner whose interest is the subject of the option not voting.
If the option is exercised, the purchase price of the interest
shall be determined in accordance with Exhibit C and shall be
paid in cash at closing, which shall occur within ninety days
following the vote of the Partners, time being of the essence."
C. Transfers of the General Partnership Interest
GRCD's rights as general partner and the ownership of the general
partnership interest have gone through a series of transfers or other changes
over time. These are as follows:
*

On April 15, 1986, GRCD transferred its partnership
interest to Forum, its parent. Six years later, GRCD
merged with and into Forum. Because Forum was the
surviving entity in the merger, this transaction brought
about no change in the ownership of that partnership
interest or in the identity of the general partner. It did
have the effect of vesting in Forum, by operation of
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Section 259 of the Delaware General Corporation Law
("DGCL"), whatever contract rights GRCD had in the
Partnership Agreement.
O

On March 25, 1996, MSLS, through a wholly owned
subsidiary, acquired all of the outstanding shares of
common stock of Forum as the result of a tender offer
and a second-step merger in which Forum was the
surviving corporation. Forum retained its general
partner interest in the Partnership.

o

On or about June 20, 1997, Forum assigned its
partnership interest in the Partnership to its parent,
MSLS. The following day, June 21, 1997, MSLS sold
the outstanding common stock of Forum to Host
Marriott Corporation ("Host Marriott"). MSLS and
Host Marriott are related entities but are not members of
the same controlled group of corporations within the
meaning of Internal Revenue Code § 1563(a).

D. The Partnership Redeems MSLS' Interest
Plaintiffs state that they learned of the dissociation between the
ownership of Forum and the ownership of the general partnership interest
caused by the transactions in June 1997, and thus of the claimed right to
redeem MSLS' general partnership interest, after receiving Partnership tax
returns and financial statements in April 1998. On May 26, 1998, upon the
unanimous vote of all of the partners other than MSLS, the Partnership
purportedly exercised its option to redeem the general partnership interest of
MSLS, as the transferee of Forum. At the same time, the partners other than
MSLS unanimously elected plaintiff Charles D. Cantera to serve as the
general partner of the Partnership. On May 26, 1998, plaintiffs wrote to
MSLS, informing it of these actions.
MSLS responded, by letter dated May 27, 1998, that it would review
the relevant facts and circumstances regarding the exercise of the option to
redeem its interest in the Partnership, and would give its "considered
response" within ten days. By letter dated June 5, 1998, MSLS wrote,
stating that it did not agree that its interests had been redeemed, and that
"[w]e disagree with your assertions, interpretation of the partnership
agreement, and the conclusions you have drawn." MSLS added: "The vote
of the limited partners on May 26 is invalid and did not result in any change
to the relationships between the parties."
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By letter dated July 27, 1998, the Partnership sent formal notice that
the closing on the redemption of MSLS' partnership interest would occur on
August 11, 1998. By letter dated August 4, 1998, MSLS acknowledged that
plaintiffs offered to tender the redemption amount (as calculated by them),
but stated that it would not accept a redemption of its interest, and that it
would not attend the closing.
I

DISCUSSION

A. Standard for Summary Judgment
Summary judgment is properly employed for the enforcement of
[1]
unambiguous contracts. SBC Interactive,Inc. v. CorporateMediaPartners,
Del. Supr., 714 A.2d 758, 761 (1998) (affirming Court of Chancery's award
of summary judgment in favor of certain partners seeking to enforce
arbitration provisions of partnership agreement); TheaterAcquisitions,L.P.
v. Reading Co., Del. Ch., C.A. No. 15742, Chandler, C., slip op. at 5
(Apr. 23, 1998) ("[W]here there is a contractual dispute and the contract is
unambiguous, the Court will resolve the dispute on summary judgment.");
Wright, Miller & Kane.FederalPracticeandProcedure,§ 2730.1, at 63-65
(1998) [hereinafter Wri] ("Indeed, when the contract is unambiguous on
its face, the operation of the parol evidence rule will preclude the
introduction of outside evidence to dispute its terms and summary judgment
is particularly appropriate.").
[2-3] Summary judgment is the proper framework for enforcing
unambiguous contracts because there is no need to resolve material disputes
of fact. Rather a determination of whether a contract is ambiguous is a
question for the court to resolve as a matter of law. Pellaton v. The Bank of
New York, Del. Supr., 592 A.2d 473, 478 (1991); Reardon v. Exchange
FurnitureStore, Inc., Del. Supr., 188 A. 704, 707 (1936). Furthermore, it
is also well settled that Delaware courts apply rules of contract interpretation
to limited partnership agreements. See e.g., Star CellularTelephone Co. v.
Baton Rouge CGSA, Inc., Del. Ch., C.A. No. 12507, Jacobs, V. C., slip op.
at 8 (July 30, 1993) (court must analyze limited partnership provision "in
light of applicable contract principles"), affd, Del. Supr., 647 A.2d 382
(1994).2

2In the case of a contract dispute, once a party demonstrates that the language of the
contract at issue is clear and unambiguous, the burden shifts to the non-moving party to prove that
there are still issues of fact remaining that would otherwise preclude entry of summary judgment.
Hoechst CelaneseCorp.v. National UnionFireInsur. Co. of Pittsburgh,Del. Super., C.A. No.
89C-SE-35, Gebelin, L., slip op. at 3 (July 27, 1994), rev'dsub.nom. on other grounds, Hoechst
CelaneseCorp.v. Certain UnderwritersatLloyd's,London, Del. Supr., 656 A.2d 1094 (1995); see
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B. Standards for Construction of the Contract
[4]
As this Court recently noted, the starting point of contract
construction is to determine whether a provision is ambiguous, i.e., that it is
"reasonably subject to more than one interpretation." Supermex TradingCo.
v. StrategicSolutions Group, Inc., Del. Ch., C.A. No. 16183, Lamb, V.C.,
slip op. at 7 (May 1, 1998). Toward that end, contract language "is not
rendered ambiguous simply because the parties in litigation differ
concerning its meaning." City Investing Co. Liquidating Trust v.
Continental Cas. Co., Del. Supr., 624 A.2d 1191, 1198 (1993); RhonePoulenc Basic Chems. Co. v. American MotoristsIns. Co., Del. Supr., 616
A.2d 1192, 1196 (1992). Nor is it rendered ambiguous simply because the
parties "do not agree upon its proper construction." Rhone-Poulenc, Del.
Supr., 616 A.2d at 1196; accord City Investing, Del. Supr., 624 A.2d at
1198. See Wri"h § 2730.1, at 65 ("The mere assertion that ambiguity or
divergent intent exists will not prevent summary judgment from being
entered.").
A contract is ambiguous "only when the provisions in controversy are
reasonably or fairly susceptible of different interpretations or may have two
or more different meanings." Rhone-Poulenc,Del. Supr., 616 A.2d at 1196;
see also SIMgmt. L.P. v. Wininger, Del. Supr., 707 A.2d 37, 42 (1998)
(same); MIHM/LLC, Inc. v. Horizon Mental Health Mgmt, Inc., Del. Ch.,
C.A. No. 14465, V.C. Steele, slip op. at 6 (Oct. 3, 1996) ("To be ambiguous,
the provision must be capable of being read reasonably to support the
different provisions."), affid, Del. Supr., 694 A.2d 844 (1997).
[5-6] Delaware courts adhere to the "objective" theory of contracts, i.e., a
contract's "construction should beL that which would be understood by an
objective reasonable third party." Supermex, Del. Ch., slip op. at 7 (quoting
Demetree v. Commonwealth Trust Co., Del.Ch., C.A. No. 14354, Allen, C.,
slip op. 7 (Aug. 27, 1996)). Thus, as the Court stated in Demetree,
Where the parties have entered into an unambiguous integrated
written contract, the contract[']s construction should be that
which would be understood by an objective reasonable third
party.... [I]nquiry into the subjective unexpressed intent or
understanding of the individual parties [to the contract] is
neither necessary nor appropriate where words of the contract

Moore v.Sizemore, Del. Supr., 405 A.2d 679,680-81 (1979) (once the movingparty has shownthat
there are no genuine issues of material fact for trial, the burden shifts to the non-moving party to
show that there are material issues of fact).
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are sufficiently clear to prevent reasonable persons from
disagreeing as to their meaning.
Del.Ch., C.A. No. 14354, slip op. 7-8. See also Eagle Indus., Inc. v.
DeVilbiss Health Care, Inc., Del. Supr., 702 A.2d 1228, 1232 (1997)
("Contract terms themselves will be controlling when they establish the
parties' common meaning so that a reasonable person in the position of either
party would have no expectations inconsistent with the contract language.").
[7]
Delaware courts apply principles of contract interpretation to limited
partnership agreements and, thus, have frequently declined to examine
extrinsic evidence when interpreting limited partnership agreements. See,
e.g., James River-Pennington,Inc. v. CRSS Capital,Inc., Del. Ch., C. A.
No. 13870, Steele, V.C., slip op. at 11 (Mar. 6, 1995) (refusing to rely upon
an "antecedent oral agreement" to interpret a "clear and unambiguous" 78word "Call provision" in limited partnership agreement that established one
limited partner's right to purchase another limited partner's interests in the
partnership); Davenport Group MG, L.P. v. StrategicInv. Partners,Inc.,
Del. Ch., 685 A.2d 715, 719 (1996) (refusing to rely on extrinsic evidence
to interpret provisions of limited partnership agreement that set forth
managerial obligations of general partner), affd, Del. Supr., 687 A.2d 194
(1996); CincinnatiSMSA Ltd. Partnershipv. CincinnatiBell CellularSys.
Co., Del. Ch., C.A. No. 15388, Chandler, C., slip op. at 7 (Aug. 13, 1997)
(holding definition of"cellular service" in limited partnership agreement not
ambiguous where such service was defined by FCC regulation), affd, Del.
Supr., 708 A.2d 989, 990 (1998); DesertEquitiesInc. v. Morgan Stanley
LeveragedEquityFund1I, L.P., Del. Ch., C. A. No. 12449, Chandler, V.C.,
slip op. at 4 (July 28, 1992), rev'd on other grounds, Del. Supr. 624 A.2d
1199 (1993) (finding provision in limited partnership agreement vesting
general partner with power to exclude a limited partner from participating
in an investment to be "clear and unambiguous").
C. Is the Partnership Agreement Ambiguous?
The scope of disagreement about the proper interpretation of the
Partnership Agreement is quite limited. The parties agree with each of the
following statements:
0

The 1986 transfer of GRCD's partnership interest to
Forum was specifically permitted by the language of
§ 8.2(d), and no right of redemption thereafter arose
under the However Clause with respect to this transfer
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because GRCD and Forum remained members of the
same controlled group of corporations.
O

As a result of the 1992 merger, Forum succeeded to
GRCD's rights under the Partnership Agreement,
including the right to transfer the general partnership
interest in accordance with § 8.2(d). In Forum's hands,
that power took on new life because Forum held the
partnership interest on which the power could operate.3

o

The anti-transfer restrictions in the Partnership
Agreement did not prevent MSLS from acquiring the
stock of Forum, as those provisions do not address
issues relating to the control of Forum.

o

Finally, Forum had the right to transfer the general
partnership interest to MSLS when it did because at the
time of the transfer MSLS was "a corporation which
with [Forum] [wa]s a member of a controlled group of
corporations."

What divides the parties is whether the However Clause was triggered
by the June 1997 sale of Forum to Host Marriott. Ultimately, MSLS'
position depends on its argument that the 1992 merger "exhausted" the
However Clause, rendering that clause inapplicable to Forum's June 1997
transfer of the general partner interest to MSLS. MSLS argues that "[a]s a
result of this merger, GRCD and its 'transferee,' Forum, became one and the
same entity. Thereafter... they were forever members of a common control
group such that the However Clause could have no further effect." Thus,
MSLS contends, while an effect of the 1992 merger was to empower Forum
to make a second transfer of the general partnership interest, a further effect
of that merger was to free Forum to exercise that power without regard to the
limitation found in the However Clause.
Plaintiffs respond that it is nonsensical to interpret the 1992 merger
as having both breathed life into the power to transfer and exhausted or
extinguished the related limitation. They argue further that all of the terms
of § 8.2(d) of the Partnership Agreement must be read as a whole, that the

'The parties agree that the language of § 8.2(d) restricted to GRCD the right to transfer
the general partnership interest and that the 1986 transfer ofthe general partnership did not convey
that power to Forum. Thus, immediately before the 1992 merger, GRCD's contract right was ofno
present consequence, as GRCD did not own the interest on which the power could operate, and
Forum, the owner of the interest, did not hold the power to transfer.
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power to transfer and the However Clause were written to operate together,
and that there is no basis in law or the language of the contract to read them
independently of each other.
The following chart may be helpful in understanding the parties'
conflicting positions on this issue. It shows, in Column 1, the original
language of § 8.2(d) and, in Columns 2 and 3, respectively, the plaintiffs'
and the defendants reading of the effect of the 1992 merger, and the
operation of § 259 of the DGCL, on the language of that section.
Chart A

..
....
.......
ii .
............
The Language of§ 8.2(d)
Without Modification to Reflect
the Merger of GRCD with and
into Forum

Plaintiffs' Reading of § 8.2(d)
to Give Effect to the Merger of
GRCD with and into Forum

Defendanfs Reading of § 8.2(d)
to Give Effect to the Merger of
GRCD with and into Forum

§ 8.2(d). The restrictions
imposed by Section 8.1 shall
not apply to the transfer of an
interest, with the right to
become a partner,

§ 8.2(d). The restrictions
imposed by Section 8.1 shall
not apply to the transfer of an
interest, with the right to
become a partner,

§ 8.2(d). The restrictions
imposed by Section 8.1 shall
not apply to the transfer of an
interest, with the right to
become a partner,

(i) in the case of GRCD, to a
corporation which with GRCD
is a member of a controlled
group of corporations within
the meaning of Internal
Revenue Code section 1563(a),
or

(i) in the case of ForumGRGD,
to a corporation which with
ForumGRD is a member of a
controlled group of
corporations within the
meaning of Intemal Revenue
Code section 1563(a), or

(i) in the case of ForumRGD,
to a corporation which with
ForumGR is a member of a
controlled group of
corporations within the
meaning of Internal Revenue
Code section 1563(a), or

(ii) in the case of Cantera,
Crompton or Snyder, to a trust
of which the transferor is the
sole trustee.

(ii) in the case of Cantera,
Crompton or Snyder, to a trust
of which the transferor is the
sole trustee.

(ii) in the case of Cantera,
Crompton or Snyder, to a trust
of which the transferor is the
sole trustee.

However, if GRCD and its
transferee cease to be members
of a controlled group as
hereinabove defined or an
individual transferor ceases to
be the sole trustee of his
transferee trust, then in either
such case the interest so
transferred shall be subject to
redemption at the option of the
Partnership in accordance with
Section 8.3.

However, if ForumGRGD and
its transferee cease to be
members of a controlled group
as hereinabove defined or an
individual transferor ceases to
be the sole trustee of his
transferee trust, then in either
such case the interest so
transferred shall be subject to
redemption at the option of the
Partnership in accordance with
Section 8.3.

However, if [ForumnR9 and
Forumr ibmferee cease to be
members of a controlled group
as hereinabove defined or] an
individual transferor ceases to
be the sole trustee of his
transferee trust,then in either
such case the interest so
transferred shall be subject to
redemption at the option of the
Partnership in accordance with
Section 8.3.

In the third column, the operative language of the However Clause is
bracketed to reflect the ultimate point of MSLS' argument, i.e., that the
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However Clause was permanently satisfied and exhausted as a result of the
1992 merger.
[8]
I conclude that the However Clause is not "reasonably or fairly
susceptible" of the reading advocated by MSLS. Most importantly, I read
§ 8.2(d) to manifest the parties' clear intention to permit a transfer of an
interest in the partnership only in the circumstances described in subparts (i)
and (ii) of § 8.2(d) and then only for so long as the conditions described in
the However Clause do not come into being. It would do injury to this
intention to construe the effect of the 1992 merger as having both revived
the power to transfer and exhausted the concomitant limitation of that power.
See Desert Equities, Del. Ch., C.A. No. 12449, slip op. at 5 (holding that
limited partnership agreement must be construed as a whole and effect given
to all of its provisions); Katell v. Morgan'StanleyGroup,Inc., Del.Ch., C.A.
No. 12343, Chandler, V.C., mem. op. at 9 (June 8, 1993) (interpretation of
partnership agreement rejected because it did not give effect to all parts of
the contract); E. du Pont de Nemours & Co. v. Shell Oil Co., Del. Supr.,
498 A.2d 1108, 1113 (1985) ("In upholding the intention of the parties, a
court must construe the agreement as a whole, giving effect to all provisions
therein.").
For this reason, I reject MSLS' argument that the 1992 merger
exhausted the However Clause for all time. Certainly, an effect of that
merger was to satisfy permanently the However Clause with regard to the
1986 transfer from GRCD to Forum. But it lacks common sense to argue
that the satisfaction of the However Clause with respect to one transfer
rendered it inapplicable to any subsequent permitted exercise of that power
by Forum. Nothing in the language employed by the parties impels me to
such an incongruous result.
Rather, the However Clause is most easily and sensibly read as having
sufficient vitality to apply both to the 1986 transfer by GRCD to Forum and
to the 1997 transfer by Forum to MSLS. Thus, as plaintiffs argue, the only
effect of the 1992 merger on the language of the However Clause was to
substitute "Forum" for "GRCD." The balance of the language, remained
unaffected by the 1992 merger, as illustrated in Column 2 of Chart A, above.
This is the result suggested by the straightforward operation of § 259. The
further change in language suggested by MSLS (i.e., substituting "Forum"
for "transferee" to render the clause meaningless) is neither required by that
section of the DGCL nor consistent with the clear intention of the parties.
That Forum was the "transferee" of the earlier transfer neither requires nor
provides logical support for the substitution of the word "Forum" in the text
of § 8.2(d) for the word "transferee". Indeed, the very fact that this
suggested substitution would result in the nullification of the However
Clause is sufficient reason to reject it.
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Because I find no ambiguity in the construction or interpretation of
the language of § 8.2(d) of the Partnership Agreement, I have no occasion
to consider such matters of extrinsic evidence on which MSLS relies in
support of its rejected interpretation. Eagle Indus., Del. Supr., 702 A.2d at
1232 ("If a contract is unambiguous, extrinsic evidence may not be used to
interpret the intent ofthe parties, to vary the terms ofthe contract or to create
ambiguity.").
D. MSLS' Affirmative Defenses
MSLS argues that the redemption of its interest is "barred by the
doctrines of laches, waiver and estoppel." For the following reasons, I
conclude that none of these doctrines has any bearing in the circumstances
of this case.
1. Laches
[9-10] The defense of laches is predicated on the unfairness that can occur
when a person with knowledge of an equitable cause of action delays in
bringing his claim, causing the defendant detrimentally to rely on plaintiffs
inaction. See generallyGotham Partners,L.P. v. HallwoodRealtyPartners,
L.P., Del. Ch., 714 A.2d 96, 104-105 (1998), and the cases and authorities
cited therein. Here, the delay about which MSLS complains was not in
filing the lawsuit but in exercising the contractual option to redeem. The
question whether the plaintiffs delayed too long in exercising their contract
rights must be answered by reference to the contract,not to equitable notions
of laches.
The Partnership Agreement does not specify a time period within
which the option to redeem found in § 8.3, once it comes into being, must
be exercised. MSLS points to the following language of § 8.3 (emphasis
added) to argue that the May 26, 1998 exercise was too late:
If the option is exercised, the purchase price of the interest
shall be determined in accordance with Exhibit C and shall be
paid in cash at closing, which shall occur within ninety days
following the vote of the Partners, time being of the essence.
The provision of "time being of the essence" in this clause does nothing
more than insure the prompt payment of the purchase price once the option
is exercised. It plainly does not regulate the time in which the decision
whether or not to exercise the option to redeem must be taken.
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MSLS has cited no authority suggesting that, in the absence of a more
restrictive provision in the contract, plaintiffs' delay of less than one year
rendered ineffective the action taken by them to redeem MSLS' general
partnership interest. By analogy, the generally applicable statute of
limitations governing contract actions in Delaware is three years. See 10
Del. C. § 8106. In the circumstances, I cannot find that the passage of
eleven months from the sale of Forum until the exercise ofthe option was so
substantial as to give rise to a laches defense to this action seeking to enforce
that exercise.
2. Waiver
[11] Waiver is an intentional relinquishment of a known right. Pepsi-Cola
Bottling Co. ofAsbury Parkv. Pepsico., Inc., Del. Supr., 297 A.2d 28, 3233 (1972). Although discovery is complete, there is no evidence in the
record to establish either that the plaintiffs knew before April 1998 that the
option to redeem had arisen or that they intentionally relinquished their right
to exercise that option. Indeed, MSLS is reduced to arguing that plaintiffs
knew "ofthe events giving rise to" the option to redeem (but not the legal
consequence of those events) and "as manifested by their silence, plaintiffs
intentionally failed to exercise that right for over a year." Proof of an
intentional relinquishment of a known right'requires much more.
3. Acquiescence
[12] MSLS' claim of acquiescence suffers from the same infirmity as its
claim of waiver. As described in Donald J. Wolfe, Jr. & Michael A.
Pittinger Corporateand CommercialPracticein the Delaware Court of
Chancery, § 11-3, at 760:
Acquiescence arises when a party complaining of an act (1) has
full knowledge of his rights and all material facts and (2)
remains inactive for a considerable period of time, or freely
gives recognition to the act, or conducts himself in a manner
inconsistent with any subsequent repudiation of the act,
thereby leading the other party to believe that the act has been
approved.
There is no direct proof in the record that plaintiffs had "full knowledge of
their rights" or of "all material facts" until shortly before they exercised the
option in May 1998. Nor is there evidence from which a trier of fact could
infer such knowledge. Thus, the 11-month period of inaction from June

