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1997 until May 1998 is legally irrelevant. Nevertheless, other than this
period of inaction, MSLS can point to nothing supporting any of the ultimate
conclusions that the plaintiffs "freely [gave] recognition to" the June 1997
transactions, "conduct[ed] [themselves] in a manner inconsistent with any
subsequent" exercise of the option to redeem, or even led MSLS "to believe
that the [June 1997 transactions] ha[d] been approved." In the
circumstances, MSLS has not shown plaintiffs' acquiescence in MSLS'
unilateral decision to dissociate ownership of Forum from ownership of the
general partnership interest.

m. CONCLUSION
For all the foregoing reasons, plaintiffs' motion for partial summary
judgment will be granted for the reasons and to the extent described herein.4
Plaintiffs' counsel are directed promptly to submit an appropriate order, on
notice if not agreed as to form.

CEDE & CO. v. TECHNICOLOR, INC.
No. 7129
Courtof Chanceryof the State ofDelaware,New Castle
January 29, 1999
Petitioners are minority shareholders who dissented from respondents
cash-out merger and brought a statutory appraisal proceeding. The court of
chancery assessed the fair value of shareholders' stock in 1995. The
shareholders appealed the judgment, challenging the chancellor's exclusion
of any value injected into the respondent corporation by its new majority
shareholder in the period between the tender offer and cash out. The
supreme court reversed and remanded with instructions to recalculate the
'Atthe suggestion ofcounsel that itwould notbe necessary to do so, this opinion has not
addressed issues relating to the calculation ofthe purchase price for MSLS'interes. The parties and
their counsel should confer in an effort to reach a resolution ofany such issues remaining and advise
the Court of the outcome of theirefforts.
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respondent corporation's fair value and to include the value attributable to
strategies that had been conceived and implemented following the change
in majority control. This is the court of chancery's decision on remand.
The court of chancery, per Chancellor Chandler, concluded that, in
order to recalculate respondents' fair value in line with the supreme court's
ruling, it must appoint a neutral expert witness whose report would be
subject to cross-examination and suggestion by both parties' attorneys before
a final ruling would be issued.
1.

Corporations

0

182.4, 584

The statutory ban on appraising an element of value arising from the
accomplishment or expectation of the merger is restricted by allowing
appraisal of elements of future value, including the nature of the enterprise,
which are known and susceptible to proof as of the date of the merger and
not the product of speculation. DEL. CODE ANN. tit. 8, § 262(h) (1990).
2.

Corporations

(

182.4, 584

In statutory appraisal proceedings, the principal means of valuing
companies has shifted from the Delaware block method, which precludes the
valuation of an entity assuming future cash flows, to the discount cash flow
analysis, which involves a much more complex analysis and values a
company as the present value offuture income cash flows. DEL. CODE ANN.
tit. 8, § 262(h) (1990).
3.

182.4, 584

Corporations

In a two-step merger, the acquiror first buys a controlling stake in the
target through a tender offer; after the tender offer closes the acquiror is in
control of the company, even though some shareholders continue to own
shares in the target; then the acquiror forces a cash out of the other
shareholders and that triggers their right to a statutory appraisal of the fair
value of their shares. DEL. CODE ANN. tit. 8, § 262(h) (1990).
4.

Corporations

c

182.4, 584

Dissenting shareholders cashed out at the second step of a two-step
merger obtain the statutory right to have the fair value of those shares
calculated in light of any substantive change in the target's value brought
about by the interim management decisions of the acquiror. DEL. CODE
ANN. tit. 8, § 262(h) (1990).
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1193, 1198, 1203.6

On remand, the court of chancery in an appraisal action is not bound
by a predecessor's erroneous valuation as a floor, although the supreme court
was concerned that the prior legal error had caused an undervaluation of the
shares, because the supreme court expressly stated that it would not discern
how much of the previous appraisal was tainted by erroneous interpretation
of the statute. DEL. CODE ANN. tit. 8, § 262(h) (1990).
6.

Appeal and Error

U

1193, 1198, 1203.6

Upon remand, the trial judge examines the remand opinion to
discover what aspects of the trial judge's rulings were overturned, either
expressly or impliedly.
7.

Trial

:=U

18

The court of chancery has the inherent authority to appoint neutral
expert witnesses and may do so in an appraisal action to formulate a
financially sound methodology, especially where aprior valuation was based
on an erroneous legal theory.
Robert K. Payson, Esquire, and Arthur L. Dent, Esquire, of Potter, Anderson
& Corroon, L.L.P., Wilmington, Delaware; and Gary J. Greenberg, Esquire,
New York, New York, of counsel, for petitioners.
Thomas J. Allingham, II, Esquire, and Leonard P. Stark, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, L.L.P., Wilmington, Delaware; and
John G. Day, Esquire, of Bouchard, Friedlander & Maloneyhuss,
Wilmington, Delaware, for respondent.
CHANDLER,

Chancellor

This litigation arose from the merger of Technicolor, Inc. and
Macanfor Corp., a shell subsidiary wholly owned by MacAndrew and Forbes
Group, Inc. ("MAF"). The merger completed MAF's acquisition of
Technicolor and instigated two lawsuits by former Technicolor shareholder,
Cinerama, Inc. The lengthy background of petitioner Cinerama's challenge
to this transaction has been exhaustively recounted in earlier opinions.!
Most recently, the Supreme Court reversed and remanded my predecessor's
'See Cede & Co. v. Technicolor,Inc., Del. Supr., 684 A.2d 289,291 (1996).
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statutory appraisal of Technicolor, holding that he failed to include value in
Technicolor created by its interim management.
MAF accomplished the second step of its acquisition by causing
Technicolor to merge with Macanfor in a reverse triangular merger.
Technicolor cashed out its minority shareholders, giving them $23 per share
cash in exchange for their shares. This cash out, in turn, gave rise to
Cinerama's appraisal rights under 8 Del. C. § 262. The Supreme Court held
that Cinerama had the right to share in value injected into Technicolor
during the period between October 29, 1982, the date of MAF's successful
first step acquisition by friendly tender offer of 3,754,181 (or 82.19%) of
Technicolor's shares (the "Tender Offer"), and January 24, 1983, the day
Technicolor cashed out its minority shareholders (the "Cash Out"). In this
Opinion, I appoint a neutral expert witness to reappraise Technicolor in
accord with the Supreme Court's remand instructions.
I. BACKGROUND
This action began in 1983 when Cinerama filed a petition for
appraisal of its Technicolor shares under 8 Del. C. § 262. During the course
of discovery, Cinerama unearthed facts which it believed evidenced
wrongdoing by Technicolor and MAF in structuring and approving the twostep merger. The Supreme Court allowed Cinerama to simultaneously
pursue a fiduciary action against Technicolor and MAF while its appraisal
action moved forward. To facilitate management of this extraordinarily
protracted and voluminous litigation, however, Chancellor Allen stayed the
appraisal and ruled first on the fiduciary claims. Ultimately, the Supreme
Court affirmed Chancellor Allen's ruling in favor of Technicolor in the
fiduciary action. Afterwards, Cinerama petitioned this Court for ajudgment
in its appraisal action. The former Chancellor issued a Restated Modified
Order and Final Judgment on October 27, 1995, assessing the fair value of
Cinerama's shares at $21.60 per share.2
Cinerama appealed the judgment, challenging the Chancellor's
exclusion of any value injected into Technicolor by its new majority
shareholder in the period between the Tender Offer and Cash Out. The
Supreme Court reversed the former Chancellor's findings and remanded with
instructions to reappraise Technicolor's value (The "Appraisal Remand").3

'Chancellor Allen awarded Cinema a total of $4,345,920 with pre-judgment interest at
10.32%, compounded annually for the period from the cash-out merger (January 24, 1983) to the
date of the original appraisal judgment (August 2, 1991). He added post-judgment simple interest
of 10.5% accruing upon the originaljudgmentof$4,345,920. Cede & Co. v. Technicolor,Del. Ch.,
C.A. No. 7129, Restated Modified Order & Final Judgment, Allen, C. (October 27, 1995).
'Cede & Co. v. Technicolor, Inc., Del. Supr., 684 A.2d 289 (1996) [hereinafter
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The Appraisal Remand instructs me to recalculate Technicolor's fair value
in line with the Court's rulings described below.
A. Stipulated & Uncontroverted Facts
Before its acquisition by MAF, Technicolor was d diversified film
products company with five business divisions. Technicolor's core business
was developing cinematic film, which it did at four labs (New York,
Hollywood, Rome, and London) operated by the Professional Services
Group.4 The group also ran Magna Crafts, which added sound track to its
customer's cinematic films, and Vidtronics, which operated a large-scale
video copying plant engaged in recording of videotape copies of movies and
other programs.
Technicolor's Consumer Services Group ran three businesses. Its
Consumer Photo Processing Division ("CPPD") provided motion picture,
slide, disc, and photographic film processing services to other photofinishers
and to consumers through independent dealers. This group also ran Standard
Manufacturing, which manufactured film splicers and related equipment at
a plant in Chicopee, Massachusetts. Finally, the group operated Technicolor
One Hour Photo, Inc. ("OHP"), a film processing company providing
photofimishing services directly to consumers. Preceding MAF's offer,
Technicolor planned to open 1000 OHP stores throughout the United States,
locating them in high traffic areas. The Government Services Group
provided a number of photographic and disparate non-photographic
management services to agencies of the United States government.
The last two businesses were not denominated groups, but were
apparently stand-alone divisions within Technicolor. The Gold Key
Entertainment Division bought motion picture and program rights, which
Gold Key licensed to foreign and domestic broadcasters. In 1982,
Technicolor decided to sell Gold Key and was in the process of seeking a
buyer when MAF appeared with its offer to buy the whole company.
Technicolor's last business segment, the Audio Visual division,
historically sold 8mm cameras, but its market had collapsed as consumers
switched to video cameras for their motion picture needs. Audio Visual
responded by signing an agreement in 1981 with Funai Electric to sell Funaimade video cameras. The camera lacked key features such as a tuner and
recorded less than an hour per tape. By 1982, Technicolor's executives had
slated ailing Audio Visual for sale.

"Appraisal Remand"].
4
Unlike the other labs, the London lab was not wholly owned, but a 70% subsidiary of
Technicolor.
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When Kamerman first took Technicolor's helm in 1976, he presided
over numerous managerial and technological innovations in Technicolor's
photofinishing business. His efforts enabled the company to regain its
competitive edge in technology and pricing at that time. Unfortunately, by
the eighties, core business earnings had stagnated once again. In its
Appraisal Remand, the Supreme Court succinctly described Technicolor's
deteriorating business performance and Kamerman's unsuccessful attempts
to once again rejuvenate the company:
Morton Kamerman ("Kamerman"), Technicolor's Chief
Executive Officer and Board Chairman, concluded that
Technicolor's principal business, theatrical film processing, did
not offer sufficient long-term growth for Technicolor.
Kamerman proposed that Technicolor enter the field of rapid
processing of consumer film by establishing a network of
stores across the country offering one-hour development of
film. The business, named One Hour Photo ("OHP"), would
require Technicolor to open approximately 1,000 stores over
five years and to invest about $150 million.
In May 1981, Technicolor's Board of Directors approved
Kamerman's plan. The following month, Technicolor
announced its ambitious venture with considerable fanfare. On
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the date of its OHP announcement, Technicolor's stock had
risen to a high of $22.13.
In the months that followed, Technicolor fell behind on
its schedule for OHP store openings. The few stores that did
open reported operating losses.
At the same time,
Technicolor's other major divisions were experiencing mixed,
if not disappointing results.
As of August 1982, Technicolor had opened only
twenty-one of a planned fifty OHP retail stores. Its Board was
anticipating a $5.2 million operating loss for OHP for fiscal
1983. On August 25, 1982, the Technicolor Board "authorized
the company's officers to seek a buyer for Gold Key." During
1982, Technicolor also decided to terminate the Audio Visual
Division. Nevertheless, Kamerman remained committed to
OHP. In Technicolor's Annual Report, issued September 7,
1982, Kamerman stated, "We remain optimistic that the One
Hour Photo business represents a significant growth
opportunity for the Company."
Technicolor's September 1982 financial statements, for
the fiscal year ending June 1982, reported an eighty- percent
decline of consolidated net income-from $17.073 million in
fiscal 1981 to $3.445 million in 1982. Profits had declined in
Technicolor's core business, film processing. Technicolor's
management also attributed the decline in profits to write-offs
for losses in its Gold Key and Audio Visual divisions, which
had already been targeted for sale. By September 1982,
Technicolor's stock had reached a new low of $8.37 after
falling by the end of June to $10.37 a share.
In the late summer of 1982, Ronald 0. Perelman
("Perelman"), MAF's controlling stockholder, concluded that
Technicolor would be an attractive candidate for a takeover or
acquisition by MAF. Kamerman and Perelman met for the
first time on October 4, 1982 at Technicolor's offices in Los
Angeles. Perelman informed Kamerman that MAF would be
willing to pay $20 per share to acquire Technicolor.
Kamerman replied that he would not consider submitting the
matter to Technicolor's Board at a price below $25 a share.
Perelman met with Kamerman in Los Angeles for a
second time on October 12, 1982. MAF's Chief Financial
Officer also attended the meeting. The meeting's principal
purposes were: (1) to allow MAF's Chief Financial Officer to
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review Technicolor's financial data; and (2) to give Perelman
a tour of Technicolor's Los Angeles facilities.
On October 27, Kamerman and Perelman reached an
agreement by telephone. Perelman initially offered $22.50 per
share for Technicolor's stock. Kamerman countered with a
figure of $23 per share. He also stated that he would
recommend its acceptance to the Technicolor Board. Perelman
agreed to the $23 per share price.

On October 29, 1982, the Technicolor Board agreed to
the acquisition proposal by MAF. The Technicolor Board:
approved the Agreement and Plan of Merger with MAF;
recommended to the stockholders of Technicolor the
acceptance of the offer of $23 per share; and recommended the
repeal of the supermajority provision in Technicolor's
Certificate of Incorporation.

In November 1982, MAF commenced an all-cash tender
offer of $23 per share to the shareholders of Technicolor.
When the tender offer closed on November 30, 1982, MAF
had gained control of Technicolor. By December 3, 1982,
MAF had acquired 3,754,181 shares, or 82.19%, of
Technicolor's shares. Thereafter, IvIAF and Technicolor were
consolidated for tax and financial reporting purposes.
The Court of Chancery made a factual finding that,
"upon acquiring control" of Technicolor, Perelman and his
associates "began to dismember what they saw as a badly
conceived melange of businesses." Perelman testified:
"Presumably we made the evaluation of the business of
Technicolor before we made the purchase, not after." That
evaluation assumed the retention of the Professional and
Government Services Groups and the disposition of OHP,
CPPD, Gold Key and Audio Visual.
Consequently,
immediately
after
becoming
Technicolor's controlling shareholder, MAF "started looking
for buyers for several of the [Technicolor] divisions." Bear
Steams & Co. was also retained by MAF in December 1982 to
assist it in disposing of Technicolor assets.
As of
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December 31, 1982, MAF was projecting that $54 million
would be realized from asset sales.
In December 1982, the Board of Technicolornotified itsstockholders of a special shareholders meeting on January 24,
1983. At the meeting, the Technicolor shareholders voted to
repeal the supermajority amendment and in favor of the
proposed merger. MAF and Technicolor completed the Merger
[effective January 24, 1983.]'
B. Remand Instructions
The overarching mandate of the Appraisal Remand is to recalculate
Technicolor's fair value at the date of the Cash Out using data and a
methodology that accounts for the value of Technicolor under the operative
realities of MAFs management, the so-called "Perelman plan." This would
rectify Chancellor Allen's mistake of calculating Technicolor's fair value
assuming the "Kamerman plan." He denied Cinerama any share in the value
injected into Technicolor between the Tender Offer and the Cash Out by
assuming that the management running Technicolor on the day of the Tender
Offer continued unchanged until the day of the Cash Out. In reversing that
interpretation of 8 Del. C. § 262(h), the Supreme Court discussed a number
of sub-issues that define the scope of this proceeding and that have
engendered much legal debate between petitioner and respondent.
Let me briefly describe those sub-issues and the parties' main
contentions:
1.
The Supreme Courtheld that the value of Technicolor
under the Perelman and Kamerman Plans differed because MAF
intendedto liquidate certainTechnicolor divisions.
The Supreme Court noted Chancellor Allen's factual finding that
"'upon acquiring control' ofTechnicolor, Perelman and his associates 'began
to dismember what they saw as a badly conceived melange of businesses'
and his findings to signify MAF's intention to retain "the Professional and
Government Services Groups and the disposition of OHP, CPPD [including
Standard Manufacturing], Gold Key and Audio Visual." The parties agree
that this is now the law of the case.
2.
Weinbergerv. UOP,Inc. restricts 8 Del. C. § 262(h)'s
ban on appraising "an element of value arising from the
5

AppraisalRemand, 684 A.2d 289,292-93.
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accomplishmentor expectation of the merger"by allowingappraisal
of "elements offuture value, includingthe nature of the enterprise,
which are known andsusceptible ofproofas ofthe date of the merger
and not the product of speculation."
[1-2] The parties are in agreement that the Courtfs interpretation of § 262(h)
brings value injected into Technicolor by its MAF management between the
time of the Tender Offer and Cash Out (the "Interim Management") within
the scope of my appraisal of Technicolor's statutory fair value, but they
quarrel over the Appraisal Remand's exact meaning. The Supreme Court's
elucidation of Weinberger is an important gloss on the statute's language for
the reason that the shift from the Delaware block method to discount cash
flow ("DCF") analysis as the principal means of valuing companies has
introduced a methodology that complicates application of § 262.
DCF values a company as the present value of future income cash
flows. The first step of DCF is to project the company's future income
stream. This step is usually broken into two components: (1) a period (often
five or seven years) of explicitly projected yearly cash flows and (2) a
terminal value, a lump-sum figure representing the aggregate value of cash
flows after the explicit forecast period into the relevant future.' Next, the
yearly sums for the second year forward are discounted to derive their
present value. The rate (r) used to discount the values is usually derived
from the enterprise's cost of capital, adjusted to reflect the risk inherent in
the cash flows (often derived from the entityVs stock's beta, which measures
the stock's price volatility relative to a relevant stock market index). Thirdly,
by adding the current year's cash flows to the discounted values of each
future year's income (including the last year's lump-sum terminal value), one
arrives at the net present value ('NPV") of the enterprise.7
Chancellor Allen rejected Cinerama's valuation of Technicolor
because it relied on a forecast of Technicolor's future cash flows that
calculated the liquidation value of divisions which MAF intended to sell.
His interpretation of § 262 comported with pre-Weinbergerprecedent that
valued corporations according to the Delaware block method. Even if the
law did not require it, the Delaware block method itself precluded valuation
of an entity assuming future cash flows derived from the acquiror's business

'he lump sum's value does not reflect an infinite cash stream because the present value
of cash flows far off into the future is effectively zero.
"The mathematical expression for NPV is:
NPV=CO+ CI + C2 + C3 + C4+ C5 + C6
(l+r)' (1+r 2 (+r)Y (1+r) 4 (l+r)' (l+r)r
In this example, the cash flows foryears CO, the currentyear, to C5 would be explicitly forecast and
the lump sum figure for C6 would reflect all annual cash flows into the relevant future.

1999]

UNREPORTED CASES

1049

plan because it used a weighted average of historical market value, asset
value, and earnings value to compute statutory fair value.' Moreover, a
liquidation value was traditionally excluded in favor of a going-concern
methodology? Although my predecessor seemed to construe Weinbergeras
permitting a liquidation value for a division slated for sale under the
Kamerman plan,' ° he did not believe that Weinberger ended the historic
policy of appraising a corporation as a going concern, which the Chancellor
concluded would prohibit including the liquidation value of assets to be sold
by interim management under MAF's Perelman plan."
With hindsight, it is clear that the liquidation value of an asset slated
for sale under the Perelman plan is as much a part of the going-concern
value of Technicolor under § 262 as the liquidation value of assets slated for
sale by Kamerman. The inflexible nature of the Delaware block method
would tend to subsume the impact of recent business plan changes within its
weighted historical averages, but statutory appraisals can now utilize a DCF
methodology that gives central importance to the most recent business plan's
utilization of an asset. The import of this is that the intuitive and simple
delineation between new and old management's deployment of assets
becomes blurred when a court values a two-step merger target under a DCF

analysis.
In a two-step merger, the acquiror first buys a controlling stake in the
[3]
target through a tender offer (either friendly or hostile). After the tender
offer closes, the acquiror owns a controlling block of shares and can replace
the board with friendly directors, or as in this case, assert control of the
targefs old board of friendly directors. The fundamental effect of the tender
offer's closing is to place the acquiror in control of the company and in a
position to guide its management, even though some shareholders continue
to own shares in the target. Often, as its first step, the acquiror orders
management to approve a friendly merger with the acquiror's wholly-owned
subsidiary. Next, the shareholders, with the acquiror voting its controlling
block, vote on the proposed friendly merger. If approved, the company

'See Levin v. Midland-Ross Corp., Del. Supr., 194 A.2d 50, 53 (1963).
9
7d at 54 (holding liquidation or sales value was contrary to the main purpose of a § 262
proceeding, which was to determine the going concern value for the corporation).
"0Cede & Co. v. Technicolor,Del. Ch., C.A. No. 7129, mem. op. at 79-83, Allen, C.
(October 19, 1990) (favoring Torkelsen's factual assumption that Gold Key was for sale, but
rejectingTorkelsen's liquidation value appraisal in favor ofRappapors on-going concern appraisal
because Torkelsen assumed too high a selling price for the division) [hereinafter "Appraisal
Opinion"].
Id at 52 ("When value is created by substituting new management or by redeploying
assets "in connection with the accomplishment or expectation ofa merger," that value is not, in my
opinion, a part ofthe "going concern" in which a dissenting shareholder has a legal (or equitable)
right to participate.").
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forces the remaining public shareholders, those who did not sell their shares
at the tender offer, to relinquish their shares in the target in return for cash.
Meanwhile, the acquiror's wholly-owned subsidiary is merged into the target,
leaving the target as the surviving entity, a company now 100% owned by
the acquiror. The cash out of the other shareholders, however, triggers their
right to a statutory appraisal of the fair value of their shares. Such was the
case in this instance.
[4]
The complicating factor in two-step mergers is that the day of the
change in control and the day of the cash out is not the same. The cash out
follows the change in control, giving the acquiror an opportunity to change
the management of the target, altering its value in the interim period between
the change of control and the cash out. As a result, this question arose
during Chancellor Allen's appraisal of Technicolor:
Does Cinerama have the right to share in the value injected into
Technicolor by its interim management under the Perelman plan?
Chancellor Allen answered no. He concluded that § 262(h)'s
prohibition on value created by the accomplishment or expectation of the
merger included the acquiror's interim management changes. The logic of
his ruling flows from the fact that the interim changes made by the acquiror
are made as a consequence of the change in control accomplished by the
Tender Offer and in expectation ofthe Cash Out. He deemed that this value,
therefore, fell within the exclusionary language of§ 262(h). He also seemed
persuaded, at least in part, that the value created by those interim changes
would arise down the road, as MAF's changes took effect. This effectively
means that the present value of those changes would be the future income
streams created after the merger. He did not believe that Cinerama had the
right to share in the value of those future income streams.
As logical as his reasoning seems, the former Chancellor's ruling
effectively collapses two legally distinct transactions into one. Despite the
economic advantages of the two-step merger, there is no legal link between
a first-step tender offer and a second-step cash out. When the two arejoined
in a two-step merger, nothing in the language of § 262 indicates that special
rules apply. Instead, the shareholders cashed out at the second step obtain
the right under 8 Del. C. § 262(h) to have the fair value of those shares
calculated in light of any substantive change in the target's value brought
about by the interim management decisions of the acquiror.
The Supreme Courts prohibition on speculative calculations of value
created by the merger does not prohibit forecasting future income streams
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generated by projects implemented by interim management.12 Of course,
there are a number of elements of speculation in any DCF analysis-for
example, the forecast of future income flows, the estimation of the cost of
capital, the entity's market beta, and the selection of a discount rate. But,
these estimates, when used to derive the present value of a project already
implemented, are fundamentally concerned with the valuation of an existing
asset, not some hypothetical synergy or business plan that may, or may not,
be realized. Ofcourse, the degree to which management has moved forward
on a project will dramatically affect the risk involved, which in turn can play
a role in determining the projects present value, but forecasting cash flows
from an existing asset, whether risky or not, is not the same as the "use of
pro forma data and projections of a speculative variety relating to the
completion of a merger."" The former process appraises an asset to which
the cashed-out shareholders' ownership rights attached before cancellation
of their shares, making it an asset whose value is appraised under the
Supreme Courts interpretation of § 262(h). 4
3. "The Court of Chancery's determination not to value
Technicolor as a going concern on the date of the merger under the
PerelmanPlan,resultedin an understatementof Technicolor'sfair
value in the appraisalaction.",5
Cinerama interprets that sentence in the Appraisal Remand to mean
that I am bound to calculate a value for Technicolor more than the value
arrived at by the former Chancellor.
4.
"This Courtwill notmake an independentdetermination
of value on appeal. This appraisalaction will be remanded to the
Courtof Chanceryfor a recalculationof Technicolor'sfairvalue on
the date of the merger.

Upon remand,it is within the Court of Chancery'sdiscretion
to select one of the parties' valuation models as its general

"Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701,713 (1983) (allowing appraisal of
"elements offuture value, including the nature ofthe enterprise, which are known or susceptible of
proof as of the date of the merger and not the product of speculation, may be considered.").
"AppraisalRemand, 684 A.2d at 297.
"'ee id. at 298-300.
152d, at 299.
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framework; or fashion6 its own, to determine fair value in the
appraisalproceeding.,
Technicolor insists that this paragraph grants the trial court discretion
to recalculate Technicolor's fair value in line with the Courts legal rulings,
but unbound by any valuation floor, except the $21.60 arrived at by209
Chancellor Allen. Moreover, Technicolor argues that I can revisit my
predecessor's factual findings. If I independently find them to be untainted
by his legal error, to be logical, and to be substantiated by the record, I
can-and, Technicolor urges, should-adopt them as my factual findings.
5. "The undervaluationin this appraisalproceedingresulted
from negative assumptions that originatedfrom an erroneous legal
theory, notfrom eitherthe valuationframeworkselectedor adaptions
to it by the Court of Chancery. In that regard,however, we have
concluded that the Courtof Chancery'serroneousmajority acquiror
principle and proximate cause exception permeated its factual
assumptionsso pervasively, that the Courtof Chancery'sattribution
of only a $4.43 pershare value difference between the PerelmanPlan
and the Kamerman Planshouldnot be consideredthe law ofthis case
upon remand." 7
Cinerama seizes upon this passage (in conjunction with the passage
quoted below) as mandating a valuation more than my predecessor's finding
of $21.60 plus the value, $4.43, he attributed to the difference between the
Kamerman and Perelman plans (a total of $26.03 per share). Cinerama also
believes (in a sometimes selective manner) that the factual basis for thenChancellor Allen's findings were reversed by the Supreme Court, and that
to the extent that I could re-find the same facts, I could not do so without
triggering Cinerama's right, under Rule 63, to crossexamine every fact and
expert witness upon whose testimony I based my findings.

The parties' voluminous briefs-the word "brief" itself a
misnomer-defy meaningful summarization, so I will not attempt the task.
Instead, I have raised only the parties' relevant arguments as I attempt to
reconcile the language favored by Cinerama with the passages stressed by
Technicolor. Because the passages seem to contradict each other on some

"AppraisalRemand, 684 A.2d at 299 (citations omitted).
"AppraisalRemand, 684 A.2d at 299-300.
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level, divining the exact scope of my task is, it is fair to say, somewhat
difficult.
[5]
I start off with noting that the Supreme Court's language criticizing
Chancellor Alien's methodology interprets his legal error, the failure to value
Technicolor under the Perelnan plan, as causing an undervaluation of
Cinerama's shares. Indeed, the focus of the Appraisal Remand is the
potential impact of my predecessor's interpretation of § 262(h) on his
calculation of fair value. But, the language stressed by Technicolor
expressly states the Supreme Court's refusalto appraise Cinerama shares
itself and its instruction upon remand that the trial court has "discretion to
select one of the parties' valuation models as its general framework, or
fashion its own.' At the same time, the Supreme Court cautioned me:
We are unable to determine from the record how much
of the "input" accepted by the Court of Chancery was
predicated upon its erroneous legal theory and how much was
properly attributable to its assessment of credibility or a
weighing of evidence. Therefore, upon remand, Cinerama,
should be afforded an opportunity to renew all of its formulaic
and factual arguments regarding, valuation before the
recalculation of fair value is made by the Court of Chancery.9
The Supreme Court explicitly instructed me to reappraise Technicolor
assuming the Perelman plan's utilization of its assets and to give Cinerama
the opportunity to not only challenge the former Chancellor's findings of fact
and law where tainted by his "erroneous legal theory," but to reargue every
underlying fact and legal issue upon which he ruled. In light of the Supreme
Court's specific legal ruling about how to reappraise Technicolor and its
instruction to give Cinerama wide latitude in rearguing its case, I conclude
that so long as I heed those instructions, I am not bound to a valuation floor
of $21.60, the price determined by my predecessor.
To conclude otherwise would be to impose a constraint upon the
Supreme Court's mandate that I use my discretion in reviewing, perhaps
retrying, findings tainted by my predecessor's majority acquiror principle or
findings which, in light of Cinerama's arguments, I find unpersuasive. To
set a valuation floor to this reappraisal would effectively preclude me from
questioning and reassessing every aspect of then-Chancellor Allen's
appraisal. This would violate what others might refer to euphemistically as
"the spirit" of this remand, the mandate that I comprehensively review the

'8AppraisalRemand, 684 A.2d at 299.
9
Id. at 301 (citations omitted).
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record and formulate an appraisal methodology that is substantiated by the
evidence, financially sound, and in compliance with the legal rulings made
in the Appraisal Remand.
Let me reiterate. The Supreme Court used the terms "understatement"
and "undervaluation" to describe the impact of former Chancellor Allen's
legal error on his appraisal of Technicolor, plainly indicating that the
Supreme Court perceivedthatrectification of his legal error will result in an
award largerthan $21.60. The Court also disparaged Chancellor Allen's
attribution of"only" a difference of $4.43 per share between the Kamerman
and Perelman plans. I cannot conclude that these statements were meant to
bind me, however, for two reasons. First of all, the Supreme Court expressly
stated that it could not discern how much of then-Chancellor Allen's
appraisal was tainted by his erroneous interpretation of 8 Del. C. § 262(h).
Therefore, any valuation made by the Supreme Court, even a floor, must
suffer from this same infirmity. I cannot believe that after I have undertaken
an in-depth reexamination of the trial record mandated by the Appraisal
Remand, any predictions expressed in the Appraisal Remand about the
potential valuation after remand must be treated as the law of the case. I
note, too, that Chancellor Allen himself described the $4.43 difference as
"very roughly estimated."2 In so doing, he questioned the accuracy of this
estimate, a figure computed for purely comparative purposes. Ifthe estimate
itself is of questionable accuracy, relying on it to predict whether the
Perelman plan's comparative worth is more or less than $4.43 cannot be
done without being susceptible to the same inaccuracies. Again, I conclude
that predictions of Technicolor's fair value, bereft of the exhaustive
reexamination and recalculation mandated by the Supreme Court, cannot
prevail over the amount at which I arrive after reappraising Technicolor
using commonly-accepted financial techniques implemented in accord with
the Appraisal Remand. I cannot commit myself (or my expert) to a number
more than $21.60 (or $26.03) and then back my financial analysis into it.
Such an approach would make a mockery of the judicial process and would
not be condoned by the Supreme Court. Instead, at this point, I direct my
expert witness to create the final report described below without any
preconceived numerical constraints. After I review the final report, I shall
revisit this issue later. The parties may raise it with me at my final hearing,
but may not argue it before the expert-who shall concentrate on the
financial aspects of properly appraising Technicolor.

20

AppraisalOpinion at 43.
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II. APPOINTMENT OF NEUTRAL EXPERT WITNESS
The following begins, but does not finish, my task of reappraising
Technicolor. Part A defines the nature of my inquiry. Part B describes how
I will delegate part of my work to a neutral expert witness.
A.

Task Defined

[6] Normally, upon remand, the trial judge examines the remand opinion
to discover what aspects of the trial judge's rulings are overturned, either
expressly or impliedly. In this case, I perceive two prongs to this analysis.
I must first review Chancellor Allen's findings to determine what parts are
tainted by his erroneous majority acquiror principle. Those parts that I
conclude are tainted, along with the appraisal of divisions expressly reversed
by the Supreme Court, must be reappraised. The second analysis stems from
a review of Cinerama's re-argument in opposition to my predecessor's factual
and legal findings. Those findings that I question in light of Cinerama's
arguments must also be reexamined, if not retried..
The question remains, however, as to what the scope of my
reappraisal should be. Do I reopen the record and retry selected issues? Or,
do I substitute evidence introduced by Cinerama, but rejected by my
predecessor where I find his findings either tainted or unpersuasive? I
prefer, to the extent possible, not to reopen this matter. My reasons are
twofold.
First I question whether the fact witnesses and experts who testified
will be available to testify again fifteen years later. If they are, it is likely
that their memories have faded. Consequently, I am loathe to engage in the
discovery necessary if issues are retried. The mere passage of time will
prejudice a fair disposition of this matter because new evidence will likely
be unreliable.
Secondly, I perceive in appraisal actions a need to act swiftly. The
interests at stake in appraisal cases are largely, if not entirely, economic.
Delay iiadjudicating an appraisal case ties up assets, preventing them from
being efficiently deployed. The economic drag is a harm to the public. But,
more importantly, it prevents the prevailing party from enjoying use of the
disputed assets. A year or so delay is perhaps inevitable, but fifteen years of
delay constitutes an injustice in and of itself. To compensate the victorious
litigant with legal interest is an approximation that may not totally
compensate loss of an asset and that in some cases, may penalize the losing
side for delay that it may not have caused. I am not saying that justice
should be sacrificed for the purpose of speed. I am saying that swiftness
itself is an essential element to the just resolution of an appraisal action. To
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that extent, further delay in this matter would be no more than further
injustice. I see no greater harm that would be caused by relying on the 47day trial record already amassed in this case. I will wait, however, to make
a final determination as to this issue until after I have read the experts report
(or petition), as described below:
B. The Court-Appointed Neutral Expert Witness
[7]
In order to establish a discrete set of issues to retry in this matter and
to formulate a financially sound methodology for appraising Technicolor in
accord with the Appraisal Remand, I hereby appoint a special expert witness
who shall submit a final report to this Court.2 In creating that final report,
I direct the expert to consider the following:
1.
The Torkelsen valuation of Technicolor employs the correct
legal theory, assuming the use of Technicolor's assets under the Perelman
plan. In that one respect, it is superior to the Rappaport valuation. Because
the Appraisal Remand mandates that I reappraise Technicolor using the
Perelman plan assumptions, I direct the expert to begin his or her inquiry
He or she, however,
with an examination of the Torkelsen valuation.'
may also borrow from the AlcarReportes valuations under the Perelman Plan
and the Hamada Report's modifications to the Torkelsen valuations.'
2.
Chancellor Allen carefully compared the Rappaport and
Torkelsen valuations, finding a number of shortcomings in the latter. Some
ofthose shortcomings represent the use of unreliable data and methodologies
unrelated to the former Chancellor's misinterpretation of § 262. Those
include the following:
A.
Chancellor Allen criticized three assumption made by
Torkelsen: (1) Technicolor would retain its 1982-83 market share
throughout the forecast period; (2) there were (in 1982-83) no
foreseeable external threats to the vitality of the film processing
business; and (3) all Technicolor's material economic relationships
would remain stable during the forecast period.24 The expert should
address those criticisms.
I note that my predecessor criticized Torkelsen for
B.
calculating a lump sum terminal value for Technicolor's film
processing group that assumed 5% growth, which was the stipulated
2
In re Shell Oil Co., Del. Supr., 607 A.2d 1213, 1222 (1992) (holding "we believe that
the Court of Chancery has the inherent authority to appoint neutral expert witnesses").
'Princeton Venture Research Report (PX 445).
'See
Alcar Report at 7.1 (DX 344); Hamada Report, tab 24 (DX 355).
24Appraisal Opinion at 23-24.
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inflation rate. The expert should examine this assumption. Is it
meaningful to include inflation in the growth rate of a business
without increasing the cost of capital by the rate of inflation for the
same period? It appears to me that Torkelsen has factored inflation
into his report in a self-serving way. Is his methodology acceptable
within the financial community? How does the 5% growth rate
comport with the economic principle that abnormal earnings will
attract new competitors who drive profits down to the costs of capital?
The expert should consider the advantages and feasibility of
substituting a lump sum that ignores inflation and eliminates the.5%
growth assumption.
If the expert adopts the Torkelsen valuation, the expert
C.
may wish to carve out the portion (as a percentage of the ultimate
value) representing the videocassette business and undertake a
separate valuation of Vidtronics, perhaps using Rappaport's model as
a starting point. Otherwise, the expert should explain why
Torkelsen's statistical analysis is reasonable and accurate.
3.
I want the expert to revisit the discount rate, cost of capital, and
cost of debt in light of the Supreme Court's determination that the Perelman
plan was the plan in effect. I perceive the possibility that these figures are
no longer valid in light of that ruling. First, the expert must consider
whether the cost of debt was possibly affected by MAFs collateralization of
Technicolor's assets to obtain bank financing for the acquisition. Even if
Technicolor was not directly encumbered by that debt, I assume that lenders
would down grade the value of that collateral in securing future loan's to
Technicolor. The expert should consider whether this has a measurable
impact on the cost of debt used in this proceeding. Would any change affect
the cost of capital used to derive the discount rate? If so, the expert should
account for that effect. More importantly, would the changed characteristics
of Technicolor under the Perelman plan undermine any of the assumptions
(i.e., selection of comparable companies) used to derive its cost of capital?
Finally, if the underlying methodologies used to calculate the discount rate
must be changed to reflect the Appraisal Remand's mandate, the expert
should evaluate what changes should-and can-be made to the discount
rate. If these figures are not tainted by the former Chancellor's legal error,
the expert should consider using the figures selected by Chancellor Allen.
The Supreme Court ordered me to reappraise OHP, CPPD,
4.
Standard Manufacturing, and Gold Key assuming that Technicolor would
proceed with MAF's plans to liquidate these divisions. The expert should
determine the most professionally acceptable method and the most reliable
data by which to redo the appraisal of these divisions as ongoing concerns.
The expert may want to consider the use of weighted scenarios by which to
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account for the possibility that Technicolor might not sell a particular
division in the first year or for the immediate asking price. For example, for
the Gold Key division, the asking price of $25 million and the ongoing
concern value of $17 million could be weighted to derive a single value
representing the present value of the future possibility of liquidating that
division.
5.
The expert may also review the record, including the parties'
briefs, and correct any other insufficiencies contained in the valuations that
the expert incorporates into the report. The expert should choose the most
reliable techniques and data available within the record, modifying
unreliable portions of otherwise logical and reasonable valuations by
substituting other data contained in the record or by utilizing a more reliable
and commonly-accepted financial technique. That process will be assisted
by reference to Cinerama's reargument of its factual and legal arguments in
its remand briefs and Technicolor's responses.'
6.
Although the expert must comply with the spirit of the
Appraisal Remand, the expert may reject all my suggestions above. I only
ask that he or she explain to me why the suggestions are not relevant or are
incorrect.
7.
During the formulation of this report, the expert shall have the
authority to hold hearings or demand briefing at his or her discretion.
Considering the ample briefing and the voluminous record in this matter, the
expert may wish to concentrate on already available materials, may decide
to bring the parties in to summarize their positions, may hold a hearing to
question them on discrete issues or may demand briefs to address the experts
concerns.
8.
If the expert requires data outside the record to complete his or
her report, the expert may petition the Court to open the record. I will decide
not only the petition, but whether or not to hear the parties on the issue upon
receiving the petition.
9.
The expert's final report shall set forth an appraisal of
Technicolor's statutory fair value and shall be created according to the
following procedures: After the experts draft report is completed and before
it is submitted to me, the parties shall have the opportunity to take exception
to it and the expert shall have the opportunity to reject or incorporate those
exceptions into a final report. Then, the parties shall submit their exceptions
to the final report directly to me. I shall hold a final hearing at which the
parties may raise their exceptions and all other final arguments (such as

'I expect the expert to be of greater assistance in examining Cinerama's factual
arguments. I will also review Cinerama's briefs before issuing a final opinion to evaluate the merits
of Cinerama's legal and factual rearguments.
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Cinerama's invocation of Rule 63). I shall call the expert to testify regarding
his or her final report and the parties may cross-examine him or her. I grant
the parties numerous opportunities to formally oppose the contents of the
experfs final report. Consequently, I expect them to cooperate in all other
aspects of this endeavor.
III. CONCLUSION
In closing, I note that the Supreme Court granted me the flexibility to
fashion my own valuation methodology to appraise Technicolor. It is
difficult for a judge with a legal, not finance, background to undertake a
complete appraisal. Therefore, I am delegating the creation of an appraisal
report to my expert, in line with the Supreme Courts instructions to fashion
my own methodology. After the parties have argued their exceptions and
other issues before me, I shall issue my own legal and factual findings in this
matter.
I am heeding the spirit of the Appraisal Remand by empowering the
expert to construct a new model for valuing Technicolor that factors out
Chancellor Allen's tainted findings and that sifts through Cinerama's wideranging reargument of its legal and factual positions. At the same time, I
expect the experts final report to provide a coherent, comprehensible body
of issues upon which to focus the parties' arguments and my rulings. The
parties will have the opportunity to cross-examine my expert, providing me
with their critique of his final report. This will enable me to examine the
data and methodology employed by the expert and to assemble a final ruling
that is factually accurate, financially sound and in accord with the law of the
Appraisal Remand.
An order appointing the special court-appointed expert witness shall
issue after I confer with counsel.
IT IS SO ORDERED.
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CHAMISON v. HEALTHTRUST, INC.
No. 15,904
Courtof Chanceryof the State of Delaware,New Castle
January 12, 1999
Plaintiff, a director of a Delaware corporation, was indemnified by a
co-indemnitor for all of his legal expenses related to the successful defense
of a shareholder derivative claim. Plaintiff, on behalf of such co-indemnitor,
seeks contribution from defendant for some or all of those fees and for
plaintiffs costs in bringing the contribution claim. Defendant, a Delaware
company, argued that plaintiff breached the counsel selection provision of
the indemnification agreement by not employing a law firm that was
approved by defendant and that such breach released it from its contractual
obligation to indemnify plaintiff.
The court of chancery, per Chancellor Chandler, implied a covenant
of good faith and fair dealing into the parties' indemnity agreement and
concluded that defendants attempt to force plaintiff to accept a defense that
was markedly inferior to an existing and known defense was a breach of the
implied covenant. Accordingly, the court held that plaintiffs refusal to
accept defendant's choice of counsel did not release defendant from its
contractual obligation to indemnify plaintiff. The court held further that as
a co-indemnitor, defendant was responsible for one-half of plaintiffs costs
in the successful defense of the derivative claim and thus liable to the other
co-indemnitor, who had paid all of plaintiffs legal costs for that claim. The
court also held the defendants liable for fees and costs in bringing the
contribution claim.

1.

Corporations
Subrogation

484(2)

'

10(1)

By paying an indemnitee's legal fees, a co-indemnitor is subrogated
to the indemnitee's claim for contribution from another co-indemnitor.
2.

Corporations
Indemnity

484(2)

'='

C

15(2)

Indemnitors may bring actions in the names of their indemnitees.
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Corporations

C=,

308

A shareholder derivative action brought against a director in his
capacity as a director falls squarely within the category of permissible
indemnification situations described in section 145(b) of the Delaware
General Corporation Law. DEL. CODE ANN. tit. 8, § 145(b) (1990).
4.

=

Corporations

320(1), 320(4)

A dismissal with prejudice of a shareholder derivative suit against a
director constitutes a success on the merits or otherwise in defense of the
action and falls squarely within the mandatory indemnification provision of
section 145(c) ofthe Delaware General Corporation Law. DEL. CODE ANN.
tit. 8, § 145(c) (1990).
5.

e

Corporations

326,484(2)

Plaintiff cannot recover costs from defendant under the mandatory
indemnification provision of section 145(c) of the Delaware General
Corporation Law because plaintiff neither served on the defendant's board
nor on the board of a subsidiary company at the defendant's request. DEL.
CODE ANN. tit. 8, § 145(c) (1990).
6.

Corporations

1

326, 484(2)

The parent company of a subsidiary acquired in a reverse triangular
merger is not responsible for indemnifying the subsidiary's former directors
under section 145(b) of the Delaware General Corporation Law because the
parent company is not a successor-in-interest to the subsidiary. DEL. CODE
ANN. tit. 8, § 145(b) (1990).
7.

Corporations

2

484(2)

Defendants voluntarily obligated themselves, in the spirit of section
145, to indemnify former directors of a subsidiary acquired in a reverse
triangular merger by warranting in a merger agreement to indemnify such
directors to the fullest extent of Delaware law, subject to a counsel selection

provision. DEL. CODE ANN. tit. 8, § 145 (1990).
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168, 189

Under Delaware law, an implied covenant of good faith and fair
dealing inheres in every contract and a party to such contract makes an
implied covenant to interpret and act reasonably upon contractual language
that is on its face reasonable.
9.

Contracts

C=

168, 189

An implied covenant of good faith and fair dealing is a judicial
convention designed to protect the spirit of an agreement, when, without
violating an express term of the agreement, one side uses oppressive or
underhanded tactics to deny the other side the fruits of the parties' bargain.
10.

Contracts

C

168

Implying a covenant of good faith and fair dealing into a contract
requires that the court extrapolate the spirit ofthe agreement from its express
terms and, based on that spirit, determine the terms that the parties would
have bargained for to govern the dispute, had they foreseen the
circumstances under which their dispute arose.
11.

Contracts

C=

168

The court, by implying a covenant of good faith and fair dealing into
a contract, implies the extrapolated terms into the express agreement as an
implied covenant and treats its breach as a breach of the contract.
12.

Contracts

*=

143, 168

An implied covenant of good faith and fair dealing cannot contravene
the parties' express agreement and cannot be used to forge a new agreement
beyond the scope of the written contract.
13.

Contracts

Ca:

143, 168

Delaware courts apply the legal theory of implied covenant of good
faith and fair dealing only in narrow circumstances.
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Indemnity

484(2)

4
0
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9

Where a contractual indemnitor's interpretation of the counsel
selection provision of its indemnity agreement allows it to escape its ultimate
contractual obligation to indemnify a director, the court must inquire into the
reasonableness of that interpretation in light of the indemnification
agreements purpose.
15.

Indemnity

¢

8(3)

It is an abuse ofthe counsel selection provision of an indemnification
agreement for an indemnitor to force the indemnitee to accept a defense that
is markedly inferior to an existing and known alternative, unless such is
stated in the agreement.
16.

Contracts
Corporations

r

168
C ,

326

Nothing in section 145 indicates that a counsel selection clause of an
indemnification agreement trumps directors' rights to utilize their best legal
defense. DEL. CODE ANN. tit. 8, § 145 (1990).
17.

Contracts
Indemnity

r
U

168
8(3)

A contractual indemnitor violates an implied covenant of good faith
and fair dealing by unreasonably restricting an indemnitee's defense through
manipulations of a contracts counsel selection provision and indemnitees do
not waive their contractual right to indemnification by refusing to accept the
indemnitor's unreasonable choice of counsel.
18.

Indemnity

C

8(3)

It would be an impermissible and unreasonable interpretation of an
indemnification agreement's counsel selection provision to allow the
defendant to force the plaintiff to abandon counsel that has spent
considerable time and effort designing a defense in which plaintiff had
confidence and to accept the unknown defenses that would be raised at the
last minute by the defendant's alternative choice of counsel.
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168
8(3)

An indemnitor's right to select defense counsel of an indemnitee,
pursuant to a counsel selection provision, cannot be construed so broadly as
to permit the indemnitor to force clearly inferior representation on the
indemnitee.
20.

Contracts

168, 262

An indemnitor may be estopped by its own breach of an implied
covenant of good faith and fair dealing from later insisting that, pursuant to
a counsel selection provision, the indemnitee accept alternative counsel.
21.

Corporations

=

308(1), 326

A director who serves as such at the request of a corporation, obligates
the corporation, under section 145(c), to indemnify the director for costs in
successfully defending a shareholder derivative suit. DEL. CODE ANN. tit. 8,
§ 145(c) (1990).
22.

Corporations

=

308(1), 326

The Delaware legislature has created no primary-secondary hierarchy
among section 145 indemnitors. DEL. CODE ANN. tit. 8, § 145 (1990).
23.

Corporations

Ca

308(1), 326

Two or more voluntary contractual indemnitors who indemnify the
same person for the same liability are equally responsible for such liability
under the permissive provisions of section 145(b) of the Delaware General
Corporation Law. DEL. CODE ANN. tit. 8, § 145(b) (1990).
24.

Contribution

c=:

6

Delaware recognizes a right of contribution in general.
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Contribution
Indemnity

0:
C2- 1
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6

Where co-indemnitors share no contractual relationship, but both have
legal obligations to indemnify the same party, the right to seek contribution
from another co-defendant is based in principles of law, not contract.
26.

Insurance

3529

1

In the absence of contractual language to the contrary, two insurers
who insure the same person for the same risk must share the loss.
27.

Contribution
Insurance

6, 7
C=w
= 3529

An insurer who pays the full amount on a claim insured by multiple
insurers may seek contribution from the other insurers if the co-insurer's
liability is concurrent benefits the same insured and insures the same risk.
28.

Contribution
Corporations
Guaranty

6
326

=
1

(m

105

A right of contribution among section 145 co-indemnitors does exist
under Delaware law. DEL. CODEANN. tit. 8, § 145 (1990).
29.

Corporations

C!,

308(1)

Under Delaware law, a successful suit for indemnification ordinarily
does not entitle the successful director or officer to recover fees for fees.
30.

Corporations

M

308(1)

Defendant that unreasonably refused to acknowledge its contractual
indemnification obligation was held to pay plaintiffs fees in prosecuting
such indemnification claim.
Stuart M. Grant, Esquire, and Herbert W. Mondros, Esquire, of Grant &
Eisenhofer, P.A., Wilmington, Delaware; and Scott S. Hershman, Esquire,
and Richard W. Barrett, Esquire, of Bickel & Brewer, Dallas, Texas, of
counsel, for plaintiff.
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Wayne N. Elliott, Esquire, and April Caso Ishak, Esquire, of Prickett, Jones,
Elliott, Kristol & Schnee, Wilmington, Delaware, for defendants.
CHANDLER, Chancellor
A director of a Delaware corporation was named a defendant in a
derivative suit filed in a state court in Texas. The director was successful in
the derivative action, obtaining a dismissal with prejudice. In doing so,
however, he employed a Texas law firm that was not approved by the
Delaware corporation, which had since merged with another Delaware
corporation. The director brought this lawsuit to enforce his right to
indemnification against the successor Delaware corporation.
This seemingly straightforward indemnification case resulted in a
series of rulings on numerous pre-trial discovery disputes. It eventually was
tried before this Court over two days in late April 1998. The Court
considered testimony from six witnesses (three via deposition) and examined
more than 175 trial exhibits. Based on the Court's assessment of the
testimony and the documentary evidence, as well as the post-trial briefs, the
Court concludes that the director is entitled to partial reimbursement of his
attorney fees in connection with the Texas litigation, and to all of his costs
and fees incurred in prosecuting this enforcement action. The Courtfs
findings of fact and conclusions of law are as follows.
I. FACTUAL AND LEGAL HISTORY
In 1992, plaintiff Alan Chamison ("Chamison") was the Executive
Vice President of American Medical Holdings, Inc. ("AMH"), a Delaware
corporation and holding company for American Medical International, Inc.
("AMI"), also a Delaware corporation. Chamison was also the Chief
Operating/Financial Officer of AMI. EPIC Holdings, Inc. ("EPIC") is a
Delaware corporation that was spun off from AMI as an employee-owned
entity. Although all of EPIC's stock was originally held by an employee
stock option plan ("ESOP"), AMI acquired close to 26% of EPIC's shares by
exercising certain stock options contained in debt agreements. As EPIC's
second largest stockholder, AMI had the right to designate one director to
the five-member EPIC board. AMI selected Chamison to serve as its
representative, and he was duly elected to the EPIC Board of Directors.
At the time of its formation, EPIC had awarded stock appreciation
rights ("SARs") to certain key EPIC officers, as incentive bonuses for their
efforts on behalf of EPIC.' In 1993, EPIC's Chief Executive Officer and

'SARs are a form of employee incentive compensation awarded to EPIC executives,
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Chairman of the EPIC Board, Kenn George ("CEO George"), began
exploring the possibility of a SAR buyback through which the SAR-holders
(CEO George and certain other directors) would sell back their SARs to
EPIC. Chamison learned that the SAR buyback plan would not only be
raised at a Board meeting on November 3, 1993, but voted on as well.
Unable to secure from CEO George a promise not to'vote on the issue until
Chamison and other Board members had time to study the proposal,
Chamison and AMI sought an injunction to prevent the Board from taking
action. Alleging unfair price and breach of fiduciary duty, Chamison and
AMI obtained a temporary restraining order forbidding action by the EPIC
Board on the proposed SAR buyback.
Before the dispute over the SARbuyback proposal could be resolved,
however, defendant HealthTrust, Inc.-The Hospital Company
("HealthTrust"), also a Delaware corporation, and EPIC began to negotiate
a business combination whereby HealthTrust would acquire EPIC as part of
a reverse-triangular merger.2 The EPIC-HealthTrust merger plan contained
a SAR buyback provision not unlike what CEO George had been
contemplating, but it also assured AMI and the other shareholders a
substantial premium over the market price for their shares. Chamison and
the other EPIC Board members unanimously approved the merger.
A few days before the EPIC-HealthTrust merger's May 5, 1994
closing, an EPIC ESOP participant, Vicki Anderson, filed the derivative
action at the center of this dispute. The Anderson suit alleged that the EPIC
Board violated its fiduciary duty in approving a sale of EPIC at a reduced
price in order to enjoy the SAR buyback. Along with the other Board
members, Chamison, though not a SAR-holder, was named a defendant in
the suit. After obtaining a preliminary injunction against the merger, the
Anderson plaintiffs reached an agreement with EPIC and HealthTrust in
which they retained standing to sue the survivor of the merger, and EPIC
was allowed to merge with HealthTrusts wholly-owned subsidiary, Odyssey.
Chamison and the other EPIC directors continued to serve on the EPIC
Board until consummation of the merger on May 5, 1994. On that day,
Odyssey ceased to exist, and EPIC became a wholly-owned subsidiary of
HealthTrust, with a new board of directors.3

operating much like phantom stock orstockoptions. The Court understands the record to showthat
the SARs' value was derived from the performance of EPIC's non-public stock, but is unsure what
form of performance measure was used.
2
Under this agreement, a HealthTrust acquisition subsidiary called Odyssey Acquisition
Corp. ("Odyssey') would be merged into EPIC, leaving EPIC as the surviving corporation and a
wholly-owned subsidiary of HealthTrust. See Agreement and Plan of Merger (Jan. 9, 1994), DX
7 [hereinafter "HealthTrust Merger Agreement"].
'HealthTrust Merger Agreement, § 1.01.
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As part of the merger, both HealthTrust and EPIC agreed for a period
of six years from the date of the merger to indemnify "to the fullest extent
permitted under [Delaware] law" the present and former directors of EPIC
for all losses and costs, including reasonable attorney's fees, incurred in
connection with any claims arising from their service as directors of EPIC.4
This indemnification provision also stated that in the event of any such claim
HealthTrust and EPIC would "pay the reasonable fees and expenses of
5
[defense] counsel selected by [HealthTrust].
Shortly after the filing of the Anderson suit in 1994, each of the
former EPIC directors requested that HealthTrust hire and pay for their
defense counsel. HealthTrust accepted this responsibility, and pursuant to
§ 6.10(a)(i) chose Carrington Coleman Sloman & Blumenthal ("Carrington
Coleman") to represent all of the former EPIC directors in the Anderson
suit.6 Initially, Carrington Coleman asked that Chamison be represented by
different counsel because of a conflict of interest with AMI in other
litigation. HealthTrust then selected Frank Shor ("Shor"), who represented
Chamison until Carrington Coleman informed HealthTrust that the conflict
with AMI was resolved. With HealthTrust's approval, Shor then withdrew
as Chamison's counsel, and Carrington Coleman resumed Chamison's
representation.
Chamison, meanwhile, contacted another law firm, Bickel & Brewer,
who had represented him and AMI in seeking the earlier injunction against
EPIC's board. After discussing with Chamison Carrington Coleman's group
defense strategy in the Anderson suit, Bickel & Brewer approached
Carrington Coleman on Chamison's behalf. Bickel & Brewer accused
Carrington Coleman of inadequately representing Chamison-the EPIC
Board's only non-SAR-holder-by employing a group defense that did not
account for Chamison's unique defense of lack of pecuniary interest in the
SAR buyback and by not asserting Chamison's claim that CEO George
misrepresented the value of CEO George's SAR buyback plan to Chamison.
Chamison then rejected Carrington Coleman and engaged Bickel & Brewer,
as counsel in the Anderson suit. At this point, HealthTrust informed
Chamison that he was violating the counsel selection provision of the
indemnification agreement and refused to pay Bickel & Brewer's fees.
Chamison, however, had indemnity protection from another source:
Under Chamison's employment agreement with AMH, AMH had agreed to
indemnify him "with respect to his service as Executive Vice President of

4
HealthTrust Merger Agreement, § 6.10(a) (the "HealthTrust indemnification
agreement").
'Id., § 6.10(a)(i) (emphasis added) (the "counsel selection provision").
6
See Letter from L. McCain to Chamison (June 1, 1994), DX 16.
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AMH to the full extent permitted under [Delaware] law.'7 Additionally, the
Restated Certificate of Incorporation of AMH (which was known as IMA
Holdings Corp. when the certificate was filed in 1990) stated: "[T]o the
fullest extent permitted by the [General Corporation Law], the Corporation
shall indemnify any current or former director or officer of the
Corporation."8 In approximately March 1995, National Medical Enterprises,
Inc. ("NMB") acquired AMH by means of a reverse-triangular merger.9
Under the terms of the NME Merger Agreement, NME agreed that all
indemnification obligations owed by AMH and its subsidiaries to their
present and former officers and directors would remain in full force and
effect and, additionally, would become the direct co-obligations of NME
upon completion ofthe merger." NME has since changed its name to Tenet
Healthcare Corporation ("Tenet"). Today AMH is a wholly-owned
subsidiary of Tenet. When HealthTrust refused to pay Bickel & Brewer's
fees, Tenet agreed to pay the legal bills on Chamison's behalf."
In the weeks leading up to trial in the Anderson suit, HealthTrust
informed Chamison that he would have to rely on Shor as his defense
counsel in the Anderson litigation in order to receive indemnification from
HealthTrust. HealthTrust later recommended two other attorneys, but
Chamison failed to pursue HealthTrusfs offers. Believing that the counsel
selection provision of the HealthTrust Merger Agreement required
HealthTrust to affirmatively select Chamison's counsel, HealthTrust
arbitrarily chose one ofthem, Jerry Jones, to represent Chamison. Chamison
never contacted Jones. Satisfied with Bickel & Brewer's services and
concerned that a new lawyer would not have adequate time to prepare his
defense, Chamison decided not to pursue HealthTrustfs selection of counsel.
Meanwhile, before the Anderson trial began, Bickel & Brewer succeeded in
having the Anderson plaintiffs dismiss all claims against Chamison with
prejudice.
II. PARTIES' CONTENTIONS
With Chamison's successful dismissal from the Anderson suit, the
issue now is who bears ultimate responsibility for his legal bills from Bickel
& Brewer. Tenet paid all ofBickel & Brewer's bills. Chamison-on behalf

7
Letter from R O'Leary
8
DX 1,Article Sixth.
9

to Chamison (Aug. 4, 1991), DX 2, 7.

See Agreement and Plan of Merger, DX 18 [hereinafter 'NME Merger Agreement"].
•° Ie,
§ 7.8.
"Tenet has continued to honor this commitmentto indemnify Chamison for the cost of
his defense in the Anderson suit. Trial Tr. at 135, Docket No. 116.
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of Tenet-now seeks contribution, if not complete indemnification, from
HealthTrust for the costs incurred (and paid by Tenet) in defense of the
Anderson Suit. 2 Chamison argues that because the Andersonsuit implicated
Chamison in his capacity as an EPIC director, it is HealthTrust (via 8 Del.
C. § 145(c) and § 6.10 of the HealthTrust Merger Agreement) that is
primarily responsible for Chamison's Bickel & Brewer bills. Chamison
further argues that even if the Court rejects a primary-secondary division of
liability in this matter, it is only fair that HealthTrust, as co-indemnitor, pay
half of Chamison's Bickel & Brewer bills.
HealthTrust, however, seeks to avoid any contribution towards Bickel
& Brewer's legal bills, arguing that: (i) Tenet's payment of Chamison's legal
bills necessarily precludes him from showing out-of-pocket loss, an essential
element of an indemnification claim, (ii) Chamison has failed to demonstrate
his right to bring a contribution or indemnification claim on Tenet's behalf,
(iii) Chamison rejected counsel chosen by HealthTrust, in violation of the
counsel selection provision of the HealthTrust indemnification agreement,
and (iv) Delaware recognizes no primary-secondary division of
indemnification liability.
III. ANALYSIS
A. Chamison'sLack of DamagesandAlleged Lack of Standing
As an initial matter, HealthTrust challenges Chamison's standing to
bring a contribution/indemnification claim against HealthTrust. First,
HealthTrust asserts that because Tenet already paid Chamison's expenses,
Chamison has no quantifiable injury to assert against HealthTrust."3
Chamison argues that even though he personally suffered no loss, Tenet has
a right to seek partial, if not full, reimbursement for its losses from
HealthTrust. HealthTrust responds, on the other hand, that because Tenet
is not a named party to this action and Chamison has failed to demonstrate
"The word "indemnification" is used in two distinct senses throughout this Opinion.
First is the concept best associated with 8 DeL C. § 145 as the term of art defining a corporation's
reimbursement of a director, officer or employee for the costs incurred by that individual in defense
of an action brought against that individual in his capacity as a director, officer or employee of the
corporation. Second is the more general concept of liability-shifting from the party who paid a claim
to the party who should have paid it. See The American Insurance Co. v. MaterialTransit, Inc.,
Del. Super., 446 A.2d 1101, 103 (1982) ("Indemnification' and 'contribution' differ in the extent
to which [an entity] is able to rid himselfor herself ofliability. Where the entire burden of liability
shifts from one [entity] to another, indemnification is invoked. On the other hand, where liability
is shifted only proportionately with a sharing of the burden among the [entities] contribution exists
instead.").
"HealthTrust is not claiming that the loss did not occur, but only that it passed through
to the indemnitor, leaving Chamison without standing to claim a loss.
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that Tenet transferred its chose in action to him, he lacks standing to assert
Tenefs contribution/indemnification claim.
[1-2] I conclude that by paying Chanison's legal fees, Tenet was subrogated
to Chamison's claim. Rather than belabor the issue of whether Chamison
has shown that Tenet assigned its claim to him, I think it makes more sense
for this Court to adopt the Superior Court practice that indemnitors may
bring actions in the names of their indemnitees."4 Of course, the underlying
purpose of that practice is to allow indemnitors, i.e., insurance companies,
to bring suit in the names of indemnitees and thereby hide the existence of
the insurance companies from juries. In the Court of Chancery, however,
that goal is impossible, because the Chancellor is both fact finder and trier
of law." Nonetheless, it would create an unnecessary inconsistency if
insurers were required to bring suit in the names of indemnitees in Superior
Court but were forbidden to do so in the Court of Chancery. For the sake of
consistency among Delaware's trial courts and to enable resolution of the
instant dispute on its merits, I hold that Tenet may' assert its
contribution/indemnification claim in Chamison's name. 6 The issue whether
7
Tenet properly assigned its claim to Chamison is, therefore, moot.'
B. The Indemnification Obligations
[3-4] Having determined that Chamison may assert this
contribution/indemnification claim on Tenet's behalf, the Court must now
decide which corporation, as between Tenet and HealthTrust, is the
obligated party. The logical way to determine which corporation is
responsible for Chamison's Bickel and Brewer bills is to identify the
indemnification obligations of each party and compare them to each other.
As explained below, after performing such an analysis I conclude that Tenet
and HealthTrust are contractually obligated in equal measure to indemnify
Chamison for the costs incurred in the Anderson suit.

4
See Catalfano v. Higgins, Del. Supr., 188 A.2d 357,358 (1962) (upholding continued
application of rule that "at common law an insurer's subrogation suit must be brought in the name
of the insured.").
"See Clarkl v. Simon, Del. Super., C.A. No. 85C-MY- 1,Lee, L (Nov. 9, 1992) (issue
of bringing action in name of insurer irrelevant where no jury involved).
'To promote procedural consistency, the Court of Chancery practice allows an insured
to bring suit in the name of an insured, but does not so require.
"7Because this Court has decided that Tenet may pursue its contribution/mdemnification
claim in Chamison!s name, all future references to "Chamison" are meant to include "Chamison, on
behalf of Tenet."
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1. HealthTrust
Title 8 of the Delaware Code, section 145(c) states that:
To the extent that a director, officer, employee or agent
of a corporation has been successful on the merits or
otherwise in defense of any action, suit or proceeding
referred to in subsections (a) and (b) of this section, or
in defense of any claim, issue or matter therein, he shall
be indemnified against expenses (including attorneys'
fees) actually and reasonably incurred by him in
connection therewith.
It is undisputed that the Anderson suit was a shareholder derivative action
brought against Chamison in his capacity as a director of EPIC. Thus, it
falls squarely within the category of permissible indemnification situations
described in the above-referenced subsection (b). 8 Moreover, it is beyond
dispute that Chamison's dismissal with prejudice from the Anderson suit
constitutes a "success[] on the merits or otherwise in defense of [the]
action."' 9 Thus, it falls squarely within the mandatory indemnification
provision of § 145(c). Because Chamison was sued in his capacity as an
EPIC director, under § 145(c) EPIC is required to indemnify Chamison for
his successful defense of the Anderson suit. EPIC, however, is not a party
to this indemnification suit.
[5-6] Alternatively, Chamison cannot recover from HealthTrust under the
mandatory indemnification provision of§ 145(c), because Chamison neither
served on HealthTrusfs Board of Directors nor served on EPIC's Board at
HealthTrust's request.2" In fact, HealthTrust became the parent (via the
reverse-triangular merger) of EPIC at the exact moment that Chamison

'See 8 Del. C. § 145(b):
A corporation shall have power to indemnify any person who was or is a party
... to any... action or suit by or in the right of the corporation to procure a
judgment in its favor by reason of the fact that the person is or was a
director,officer, employee or agent of the corporation,or is or was serving
at the request of the corporation as a director, officer, employee or agent of
another corporation ... against expenses (including attorneys' fees) actually
and reasonably incurred by the person in connection with the defense... of
such action ....
(emphasis added).
"9See Galdiv.Berg,D. Del., 359 F. Supp. 698,702 (1973) (having charge dismissed with
prejudice would constitute "success on the merits or otherwise.").
"See 8 Del. C. § 145() ("... by reason of the fact that the person is or was a director,
officer, employee or agent of the corporation, or is or was serving at the request ofthe corporation
as a director, officer, employee or agent of another corporation") (emphasis added).
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ceased to serve on EPICs Board. Chamison similarly cannot recover from
HealthTrust under 8 DeL C. § 145(h), assuring the continuation of a
constituent corporation's liabilities by charging them to the surviving or
resulting corporation, because HealthTrust is not a successor-in-interest to
EPIC." EPIC still exists and is a subsidiary of HealthTrust. Thus,
HealthTrusfs indemnification obligations toward Chamison arise solely out
of the contractual promises made in the context of the HealthTrust Merger
Agreement.
Under § 6.10(a) of the HealthTrust Merger Agreement, HealthTrust
[7]
("Parent") and EPIC ("Surviving Corporation") both warrant that they "shall
indemnify to the fullest extent permitted under [Delaware] law the present
and former directors and officers" of EPIC for all losses and costs,
"including reasonable attorney's fees," incurred in connection with any claim
or action arising from their service in such capacities prior to and including
the closing date.' This indemnification provision included the restriction,
however, that in the event of any such claim, HealthTrust and EPIC would
"pay the reasonable fees and expenses of [defense] counsel selected by
23
[HealthTrust]."u
Although not statutorily required by § 145 to indemnify

Chamison, by this provision in the merger agreement, HealthTrust

voluntarily obligated itself-in the spirit of § 145-to indemnify former
EPIC directors, such as Chamison, subject to the counsel selection

provision.'
The Court need not decide the exact legal consequence of the
expression "to the fullest extent permitted under [Delaware] law" in terms

118 Del. C. § 145(h):
For purposes ofthis section, references to "the corporation" shall include, in addition to
the resulting corporation, any constituent corporation... absorbed in a consolidation or
merger which, if its separate existence had continued, would have had power and
authority to indemnify its directors, officers, and employees or agents, so that any person
who is or was a director, officer, employee or agent ofsuch constituent corporation, or
is or was serving at the request of such constituent corporation as a director, officer,
employee or agent of another corporation..., shall stand in the same position under this
section with respect to the resulting or surviving corporation as he would have with
respect to such constituent corporation if its separate existence had continued.
'HealithTrust Merger Agreement, § 6.10(a).
1d. § 6.10(a)(i) (emphasis added).
4
See Citadel Holding Corp. v. Roven, Del. Supr., 603 A.2d 818 (1992) (enforcing
agreement maldngpermissiveprovision of§ 145 mandatory on the corporation). Chamison also
asserts other sources of HealthTrnsts indemnification obligations. Because this provision of the
HealthTnmstMergerAgreementis sufficientto impose an indemnification obligation on HealthTrust
and the agreement's validity is not contested (whereas some ofChamison's other alleged sources are
contested), this Opinion will rely entirely on § 6.10 of the HealthTrust Merger Agreement as the
source ofHealthTrnst's contractual obligation to indemnify Chamison in the Anderson litigation.
This Opinionmakes no determination as to thevalidity or effectiveness ofthe other indemnification
sources cited by Chamison.
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of HealthTrust's indemnification obligations to Chamison-someone who
was never an employee or director of HealthTrust, nor an appointee of
HealthTrust to another corporation's board. As discussed earlier,
HealthTrust accepted its obligation to indemnify Chamison in the Anderson
suit subject to the counsel selection provision. Thus, HealthTrust does not
dispute its basic contractual obligation to indemnify EPIC's former directors.
HealthTrust does argue, however, that the special facts ofthis case either fail

to trigger that obligation or show that Chamison waived his right to such
indemnification. I have examined carefully each of HealthTrusts arguments,
but I am not persuaded by any of them.
[8-13]
In this case, because HealthTrust's indemnification obligation

is contractual-and not statutory-in origin, my analysis begins with an
acknowledgment that the HealthTrust indemnification provision included a
valid and enforceable counsel selection provision.' Under Delaware law,
an implied covenant of good faith and fair dealing inheres in every
contract. 26 As such, a party to a contract has made an implied covenant to
interpret and act reasonably upon contractual language that is on its face
reasonable.27 This implied covenant is a judicial convention designed to
protect the spirit of an agreement when, without violating an express term
of the agreement, one side uses oppressive or underhanded tactics to deny
the other side the fruits of the parties' bargain.28 It requires the Court to
extrapolate the spirit of the agreement from its express terms, and based on
that "spirit" determine the terms that the parties would have bargained for
to govern the dispute, had they foreseen the circumstances under which their
dispute arose. 29 The Court then implies the extrapolated term into the

'Despite HealthTrust's assertion to the contrary, it is not clear to the Court that such a
restriction would be necessarily consistent with the mandate of § 145(c). See Witco Corp. v.
Beekhuis, 38 F.3d 682, 691 (3d Cir. 1994) (§ 145(c) is mandatory and grants an absolute right to
indemnification); Green v. Wesicap Corp., Del. Super., 492 A.2d 260,265 (1985) (same). These
cases suggest that a counsel selection provision would be antithetical to the mandatory
indemnification imposed by § 145(c). I need not reach this issue in this case, however.
'See Wilgus v. Salt Pond nv. Co., Del. Ch., 498 A.2d 151, 159 (1985).
'See, e.g., Gilbert v. ElPasoCo., Del. Ch., 490 A.2d 1050, 1055 (1984) ("[I]fone party
is given discretion in determining whether [a] condition in fact has occurred[,] that party must use
good faith in maling that determination."), afftd, Del. Supr., 575 A.2d 1131 (1990).
'See id. ("This obligation [the implied covenant] requires a party in a contractual
relationship to refrain from arbitrary or unreasonable conductwhich has the effect ofpreventing the
other party to the contract from receiving the fruits of the contract" (citing Restatement (Second)
of Contracts § 205 (1981))).
'See Katz v. OakIndus.Inc., Del. Ch., 508 A.2d 873, 880 (1986) ("[I]s it clear from
what was expressly agreed upon that the parties who negotiated the express terms of the contract
would have agreed to proscribe the act later complained of as a breach of the implied covenant of
good faith-had they thought to negotiate with respect to that matter[.] Ifthe answer to this question
is yes, then, in my opinion, a court is justified in concluding that such act constitutes a breach of the
implied covenant of good faith.").
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express agreement as an implied covenant and treats its breach as a breach
of the contract. The implied covenant cannot contravene the parties'
express agreement and cannot be used to forge a new agreement beyond the
scope of the written contract" Despite these restrictions, Delaware courts
apply this legal theory only in narrow circumstances.32
[14] Nonetheless, in a case such as this, where HealthTrusfs interpretation
of the counsel selection provision effectively allows it to escape its ultimate
contractual obligation to indemnify Chamison, the Court must inquire into
the reasonableness of that interpretation in light of the indemnification
agreement's purpose.
HealthTrust asserts that its indemnification

obligations were waived by Chamisons rejection of Carrington Coleman.
Chamison argues that he rejected Carrington Coleman because Carrington
Coleman's planned representation was inadequate. He asserts two bases for
his dissatisfaction: (1) the failure of Carrington Coleman to advance the
defense that Chamison alone lacked a pecuniary interest in the HealthTrust
merger offer and its SAR buyback, and (2) Carrington Coleman's refusal to
assert Chamisons claim that CEO George misled him." Thus, the question

presented is whether it was reasonable or unreasonable for HealthTrust to
demand that Chamison rely on Carrington Coleman the second time, after
the parties knew Carrington Coleman contemplated a group defense strategy
that ignored Chamison!s unique defenses.

In light of Chamison's legitimate and compelling reasons for rejecting
representation by Carrington Coleman, did the parties' indemnification
"See Shenandoah Life Ins. Co. v. Valero Energy, Del. Ch., C.A. No. 9032, 14 Del.J.
Corp.L. 396,411, Allen, C. (June21, 1988) ('The covenant is breached only wheT one party to a
contract seeks to prevent its performance by, or to withhold its benefits from, the other. The mere
exercise ofone's contractual rights, withoutmore, cannot constitute such abreach." (internal citation
omitted)). 31
See CincinnatiSMA LimaitedPartnershipv. CincinnatiBell CellularSystems Co., Del.
Supr., 708 A.2d 989, 990 (1998) ("We affirm the decision ofthe Court of Chancery that, given the
unambiguous terms set forth in the agreement, no additional obligations may be inferred under any
set of facts that could be proven to support plaintiffs complaint."); Shenandoah Life, 14 Del. J.
Corp.L. at 411 (holding that court could not imply rights contrary to express rights granted in
debenture agreement).
"See, e.g., CincinnatiSM4 LimitedPartnership,708 A.2d at 992 ("In the narrow context
governed by principles of good faith and fair dealing, this Court has recognized the occasional
necessity ofimplying suchterms in an agreementso astohonorthe parties' reasonable expectations.
But those cases should be rare and fact-intensive, turning on issues of compelling fairness.").
3
See Id.; see also Gale v. Bershad,Del. Ch., C.A. No. 15714, Jacobs, V.C. (Mar. 3,
1998, rev'd Mar. 4, 1998) (holding that plaintiff pleaded a valid claim for breach of implied
covenantwhere defendant corporation utilized stock appraisal methodology, which ithad authority
to select, but which possibly breached implied obligation to determine stock's "fair value" in good
faith, because appraisal allegedly was skewed towards a low valuation).
'Additionally, Chamison argues, Bickel & Brewer's ability to convince the Anderson
plaintiffs to dismiss their claims against him with prejudice is indirect, but powerful, evidence that
Carrington Coleman could not have provided a better defense.
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agreement nevertheless empower HealthTrust to insist that he rely on
Carrington Coleman anyway? The agreement's language places no
limitation on HealthTrust's ability to select Chamison's defense counsel.
Thus, any limitation must be an implied one.
[15-16]
In the absence oflanguage limiting HealthTrustfs rightto select
Chamison's counsel, HealthTrust possessed broad discretion in this matter.
HealthTrust, however, abused this discretion by trying to force Chamison to
accept a defense that was markedly inferior to an existing and known
alternative. The indemnification agreement does not forewarn the director
that HealthTrust's right to select his defense counsel supercedes the director's
right to pursue his best defense. I note that Healthtrust's indemnification
agreement effectively adopted EPIC's § 145 obligations and nothing in that
statute indicates that a counsel selection clause trumps a director's right to
utilize his best legal defenses. Indeed, § 145's purpose-to enable Delaware
companies to attract competent directors by offering them indemnification
for suits arising from their service to the company-runs counter to the
notion that an indemnitor could, through a counsel selection clause, foist a
less-than-the-best defense upon an indemnitee.35 Healthtrust's contractual
indemnification of Chamison invoked the same obligations and served the
same purposes as § 145. Therefore, I conclude that their agreement did not
contemplate sacrificing a director's defensive options to HealthTrust's
counsel selection prerogative.
[17] HealthTrust acted unreasonably in demanding that Chamison accept
Carrington Coleman as his defense counsel. By refusing such an
unreasonable demand, Chamison did not waive his contractual right to
indemnification. On the contrary, by unreasonably restricting Chamison's
defense through manipulation of the counsel selection provision,
HealthTrust violated its implied covenant of good faith and fair dealing.
[18-19]
Of course, HealthTrust offered other lawyers to Chamison, and
I need to consider that fact as well. HealthTrust argues that even if
Carrington Coleman was an inappropriate choice, Chamison's failure to avail
himself of HealthTrust's alternative selections constituted a breach of the
indemnification agreement. HealthTrust's argument might prevail, but for
the circumstances under which HealthTrust demanded that Chamison release
Bickel & Brewer. HealthTrust contacted Chamison with the new list of
approved counsel at a fairly late stage in the proceedings. It would be an
impermissible and unreasonable interpretation of the counsel selection
provision to allow HealthTrust, with knowledge that the trial date was fast

'See, e.g., Folk et aL Folk on the DelawareGeneralCorporationLaw § 145.2 (general
purpose of§ 145 was twofold: (1) to allow indemnification of directors and, thereby, (2) attract
competent directors to Delaware corporations).
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approaching, to force Chamison to abandon a law firm that had spent
considerable time and effort designing a defense in which Chamison had
confidence and to accept the unknown defenses that would be raised at the
last minute byIHealthTmsfs alternative counsel 6 Again, HealthTrusts right
to select Chamison!s defense counsel cannot be construed so broadly as to
permit it to force clearly inferior representation upon Chamison.

[20] Not only must Chamison's reluctance to use HealthTrust's laterapproved candidates be examined in light of the timing of HealthTrust's
demand, it must also be viewed as a consequence of HealthTrust's earlier

breach ofthe implied covenant of good faith and fair dealing. HealthTrust's
oppressive behavior in initially insisting upon Carrington Coleman's flawed
defense of Chamison in my opinion was sufficient grounds for Chamison to
hire his own counsel. HealthTrust is thus estopped by its own breach of the

implied covenant from then insisting that Chamison abandon Bickel &
Brewer

7

Therefore, I conclude that Chamison's use ofBickel & Brewer did

not violate the indemnification agreement with HealthTrust or excuse

HealthTrust from its obligations under that agreement.38 Consequently,
HealthTrust was contractually obligated to pay Bickel & Brewer's fees and

costs incurred in defending Chamison in the Anderson suit.
2. Tenet
As noted above, under Chamison's employment agreement with
AMH, AMH had agreed to indemnify him "with respect to his service as
Executive Vice President of AMH to the full extent permitted under
[Delaware] law."39 Additionally, the Restated Certificate of Incorporation
of AMH stated: "[to the fullest extent permitted by the [General

'Chamison's defensiveposition in the underlyingAndersonlitigation was unique, in that
he had no personal financial interest in the transaction that was challenged in that case. I am
convinced, after carefully examining all of the evidence at trial as well as the demeanor of the
witnesses who testified, that HealthTrust and/or Epic were determined to force Chamison to accept
a joint defense with the other director defendants, even though there were significant legal
differences in Chamison's defensive position. Whether the reasons for this approach by
HealthTrust/Epic were strategic or financial is unclear, but I have no hesitation in finding that it
breached the covenant of good faith and fair dealing implied in the contractual indemnification
provision.
"See Hudson v. D & VMason Contractors,Inc., Del. Super., 252 A.2d 166,170 (1969)
("As a general rule the party first guilty ofa material breach ofcontract cannot complain if the other
party subsequently refuses to perform.").
"See McLean v. InternationalHarvesterCo., 817 F.2d 1214, 1221-23 (5th Cir. 1987)
(Former officer of corporation entitled to indemnification despite having rejected corporation's
selection of counsel; rejection of corporation's counsel did not constitute "waiver" of right to
indemnification).
"Letter from R. O'Leary to Chamison (Aug. 4, 1991), DX 2, 7.
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Corporation Law], the Corporation shall indemnify any current or former
director or officer of the Corporation. '' 40 Finally, the NME Merger
Agreement provided that "all rights to indemnification existing in favor of
the present or former directors, officers, employees ... of [AMH] or any of
[AMH's subsidiaries] as provided in [AMis] Certificate of Incorporation or
By-Laws... shall survive the Merger and shall continue in full force and
effect... to the fullest extent and for the maximum term permitted by law"
with the exception that NME will "directly assume such obligations" upon
completion of the merger.4
[21] It is undisputed by the parties that Chamison was AMI's designee to
the EPIC Board of Directors. Because Chamison was serving on the EPIC
Board "at the request of" AMI, AMI had a mandatory obligation under
§ 145(c) to indemnify Chamison for the costs incurred in successfully
defending the Anderson suit.42 AMI is a wholly-owned subsidiary of AMH.
Thus, when Tenet directly assumed AMI-s and its subsidiaries'
indemnification obligations (via § 7.8 of the NME Merger Agreement),
Tenet contractuallyobligated itself to honor AMI's § 145(c) indemnification
obligation toward Chamison. Like HealthTrust, then, although Tenet had no
statutoryduty to indemnify Chamison, Tenet voluntarily assumed such an
obligation (minus the counsel selection provision) via contract under the
auspices of 8 Del. C. § 145(b). Unlike HealthTrust, however, when
Chamison presented the Bickel & Brewer bills to Tenet, Tenet paid them.
C. Tenet's Right of Contribution
[22-23]
As explained above, in defense ofthe Anderson suit,Chamison
had the right to legal counsel and to expect either HealthTrust or Tenet to
pay his full litigation costs. The Legislature created no primary-secondary
hierarchy among § 145 indemnitors. Nevertheless, it is clear that the
Legislature contemplated situations in which there would be more than one
indemnitor under that provision.4 3 The General Assembly's silence With
'DX 1, Article Sixth.
NME Merger Agreement, DX 18, § 7.8.
42
See 8 Del C. § 45(b) ("... by reason of the fact that the person is or was a director,
officer, employee or agent of the corporation, or is or was serving atthe requestof the corporation
as a director, officer, employee or agent of another corporation" (emphasis added)). See also Von
Feldt v. Stifel
FinancialCorp., Del. Supr., 714 A.2d 79 (1998).
43
Section 145 of Title 8 provides in relevant part:
"(a) A corporation shall have power to indemnify any person who was or is a party or
is threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative (other than an action
by or in the right of the corporation) by reason of the fact that the person is or was a
director, officer, employee or agent, ofthe corporation, or is or was serving at the request
of the corporation as a director, officer, employee or agent of another corporation,
41
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regard to priority of obligation does not mean one indemnitor should bear the
entire burden. Rather, this silence makes it impossible to choose the more
obligated indemnitor as between two contractually obligated indemnitors.
I also fear that such a policy would undermine the very purpose of
indemnification." If a corporation thought it could escape the responsibility

partnership,jointventure,trustorotherenterprise, againstexpenses (including attorneys'
fees),judgments, fines and amounts paid in settlement actually and reasonably incurred
by the person in connection with such action, suit or proceeding if the person acted in
opposed to the
good faith and in a manner the person reasonably believed to be in or fi6t
best interests ofthe corporation, and, with respect to any criminal action or proceeding,
had no reasonable cause to believe the person's conduct was unlawful. The termination
of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a
plea ofnolo contendere or its equivalent, shall not, ofitselt create apresumption that the
person did not act in good faith and in a manner which the person reasonably believed
to be in or not opposed to the best interests ofthe corporation, and, with respect of any
criminal action or proceeding, had reasonable cause to believe that the person's conduct
was unlawful.
(b) A corporation shall have power to indemnify any person who was or is a party or is
threatened to be made a party to any threatened, pending or completed action or suit by
or in the right of the corporation to procure ajudgment in its favor by reason ofthe fact
that the person is or was a director, officer, employee or agent of the corporation, or is
or was serving at the request of the corporation as a director, officer, employee or agent
of another corporation, partnership, joint venture, trust or other enterprise against
expenses (including attorneys! fees) actually and reasonably incurred by the person in
connection with the defense or settlement of such action or suit if the person acted in
good faith and in a manner the person reasonably believed to be in or not opposed to the
best interests of the corporation and except that no indemnification shall be made in
respect ofany claim, issue or matter as to which such person shall have been adjudged
to be liable to the corporation unless and only to the extent that the Court of Chancery or
the court in which such action or suit was brought shall determine upon application that
despite the adjudication ofliability but in view ofall the circumstances of the case, such
person is fairly and reasonably entitled to indemnity for such expenses which the Court
of Chancery or such other court shall deem proper.
(c) To the extent that a present or former director or officer of a corporation has been
successful on the merits orotherwise in defense ofany action, suit orproceeding referred
to in subsections (a) and (b)of this section, or in defense of any claim, issue or matter
therein, such person shall be indemnified against expenses (including attorneys' fees)
actually and reasonably incurred by such person in connection therewith."
Subsections (a), (b) and (c) clearly contemplate the possibility that more than one
corporation may be the indemnitor of a director, officer, employee or agent who is a party to an
action from which an indemnification obligation arises. A corporation has the power to indemnify
a director, for example, who is serving, at its request, on the board of another corporation. See Von
Feldt v. Stifel FinancialCorp., Del. Supr., 714 A.2d 79, 85-86 (1998) (section 145 (a) does not
oblige Delaware corporations to indemnify those who serve other enterprises at their request, but
they may voluntarily choose to do so). In that circunstance, §145 establishes a framework by which
morethanone indemnitor(e.g., therequesting corporationandtherelated orsubsidiary corporation)
arepotentiallyliableas joint indemnitors. That is precisely the situation here.
"'he invariant policy of Delaware legislation on indemnification is to 'promote the
desirable end that corporate officials will resist what they consider' unjustified suits and claims,
'secure in the knowledge that their reasonable expenses will be borne by the corporation they have
served if they are vindicated.' Beyond that, its larger purpose is 'to encourage capable men [and
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of indemnifying a director on the chance that the entire obligation could be
shifted to another contractually obligated indemnitor, the director would
suffer the same lack of protection that indemnification under § 145 is
intended to prevent. Thus, I conclude that HealthTrust and Tenet-as
voluntary, contractual indemnitors of Chamison-were equally responsible
for Chamison's Bickel & Brewer bills under the permissive provisions of
§ 145(b).
[24] Having made this determination, I must answer the question whether
Tenet-which paid 100% of Chamison's Bickel & Brewer fees in the
Anderson suit-is entitled to contribution from HealthTrust-which refused
to pay any of those same fees. HealthTrust argues that Delaware law does
not recognize a right of contribution among co-indemnitors under § 145. I
agree that there is no express adoption of such a right in that section. And
no precedent addresses the issue of whether one § 145 indemnitor has a right
to seek contribution from another. Delaware does nevertheless recognize a
right of contribution in general. 45
[25] In arguing against a right of contribution among co-indemnitors,
HealthTrust overextends the holding of Howard, Needles, Tammen &
Bergendoff v. Steers, Perini & Pomeroy.46 That case stands for the
unremarkable proposition that when parties to a contract have expressly
allocated indemnification obligations, a court ought not imply a different
arrangement than the one expressed in the parties' written agreement. The
inviolate principle of not re-writing contracts is inapposite to the case before
this Court. The case presented to the Court today involves two separate
contracts entered into among different parties. Rather than re-writing either
of the contracts-the HealthTrust Merger Agreement or the NME Merger
Agreement-this Court is attempting to decide how the contracts operate in
relation to one another. Because the purported co-indemnitors share no
contractual relationship, but both have legal obligations to indemnify the
same director, the right of Tenet to seek contribution from HealthTrust must
be based not in contract, but in principles of law.
[26-27]
The most logical approach, in my opinion, is to look to
conventional insurance law principally from otherjurisdictions under which

women] to serve as corporate directors, secure in the knowledge that expenses incurred by them in
upholding their honesty and integrity as directors will be borne by the corporation they serve."
Hibbert v. HollywoodPantInc., Del. Supr., 457 A.2d 339,343-44 (1983) (quoting Ernest L. Folk,
I,The Delaware
GeneralCorporationLaw 98 (1972)).
4
'See Estate ofKeil, Del. Supr., 145 A.2d 563, 565 (1958) ("If a lien, charge, or burden
ofany kind, affecting several, is discharged by one only, he should receive from the restwhathe has
paid on their behalf. ."). It is a "well-settled principle that where two or more persons are under a
common burden or liability the joint debtor who is compelled to pay more than his share is entitled
to contribution from his co-obligors." Id.
'Del. Supr., 312 A.2d 621, 624 (1973).
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co-insurers insuring the same risk share the loss ratably and have rights of
contribution against one another. As a general rule, in the absence of
contractual language to the contrary, two insurers who insure the same
person for the same risk must share the loss.47 If one insurer pays the full
amount on a claim, it may seek contribution of one half from the other." To
seek contribution from another insurer, the one seeking contribution must
show that the other insurer's liability is concurrent, benefits the same insured,
and insures the same risk.4 9 If the insurers share these qualities and if one
insurer pays more than its share, that insurer may seek contribution from the

other insurer.50

[28] Here, Tenet has clearly shown that HealthTrust's liability is concurrent
with Tenet's, benefits the same indemnitee (i.e., Chamison), and insures the
same activity (i.e., his EPIC directorship). Thus, having decided that
HealthTrust and Tenet share equally an obligation to indemnify Chamison
for his successful defense of the Anderson suit, it follows (by applying the
principles of insurance law just discussed) that there ought to be an implied
right of contribution among the co-indemnitors in this situation.5 1 Viewing
HealthTrust and Tenet as equal obligors, it is only fair to make them share
the indemnity obligation ratably, i.e., by each paying half. 2 Therefore, I
conclude that a right of contribution among § 145 co-indemnitors does exist
under Delaware law and ought to be recognized in this instance.

' 7"Where several insurers bind themselves to pay the entire loss ... and one insurer pays
the whole loss, the one so paying has a right of action against its coinsurers for a ratable proportion
of the amount paid by it, because it has paid a debt which is equally and concurrently due by the
44 AM. JuR. 2D INSURANCE § 1792, at 780-81 (1982).
other insurers."
4
SIJ § 1781, at 770 ("As a general rule, the recovery by an owner, where several
insurance policies exist on the same property and amount in the aggregate to more than its value, is
restricted to the actual loss, since the contract is one of indemnity only; and in the absence of any
provisions in the several policies for a proportionate recovery, the insured is not so limited, but may
recover the entire amount from any one of the insurers, in which case such insurer may demand
the other insurers.").
contribution
49 from
See St. PaulIns.Cos. v. HoraceMann Ins. Co., Iowa Supr., 231 N.W.2d 619, 621-22
(1975).
'See 44 A. JUR.2D Insurance § 1781, at 769-70 (1982).
sISee Pozsgay v. Free, Ill. App., 409 N.E.2d 554, 557 (1980) ("If defendants are
compelled to pay more than their share... the co-indemnitors... should be required to bear their
ratable proportion ofthe amount the [defendants] are required to pay. An indemnitor, as any joint
obligor, who pays more than his share is entitled to contribution from the other indemnitors.").
52
See Estate of Keil, Del. Supr., 145 A.2d 563, 566 (1958) ("A joint and several
obligation under [Delaware] law may be enforced by the creditor against both or either; but as
between obligors each of them, in the ordinary case, is liable for one-half the debt.").
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D. Feesfor Fees?
[29] Chamison (on behalf of Tenet) also seeks indemnification for the
costs and attorneys' fees incurred in prosecuting this suit for
contribution/indemnification.5 3 Ordinarily, underDelaware law, a successful
suit for indemnification does not entitle the successful director or officer to
recover "fees for fees."54 This case, however, is not like the typical case
where a director seeks fees incurred in prosecuting an indemnification action
to a successful conclusion. Instead, this case is more analogous to the
concept of indemnification that involves shifting liability from the party who
has paid a claim to the party who should have paid it. In short, HealthTrust
should have paid half of the Bickel & Brewer bills in the first place.
Because HealthTrust refused, unreasonably in my opinions, to acknowledge
its obligation from the beginning, HealthTrust's equally obligated coindemnitor, Tenet, agreed to pay the full amount of those bills when and as
presented. In this situation, if Chamison (e., Tenet) must pay the costs and
attorney's fees associated with bringing this lawsuit to enforce HealthTrusfs
obligation to indemnify, then the purpose of indemnification is seriously
undermined. Furthermore, HealthTrust (and similarly situated underwriters)
would have an economic incentive to refuse payment of what it should pay
in the first place if it were not responsible for the fees incurred to enforce its
obligation. Indemnitors such as HealthTrust may avoid the costs and
attorney's fees of an enforcement action by paying the indemnification
amount due without the necessity of suit.5" Tenet paid the full amount of
Bickel & Brewer's fees even though it had no obligation to do so.
Accordingly, HealthTrust, not Chamison or Tenet, should bear the costs and
fees occasioned by this action, which was necessitated by HealthTrust's
unreasonable refusal to acknowledge its contractual obligation to indemnify
Chamison.
[30] In addition, EPIC's certificate of incorporation expressly authorized
payment of expenses associated with prosecuting a claim for indemnification
against EPIC:

3

See Amended Verified Complaint at 13, Docket No. 95.
'See Mayer v. Executive TelecardLtd., Del. Ch., 705 A.2d 220,223-25 (1997) (holding
that neither § 145 (a) nor § 145(c) authorize indemnification of"fees for fees").
"See Pike Creek Chiropracticv. Robinson, Del. Supr., 637 A.2d 418 (1994) (holding
that indemnitee is entitled to recover its costs and attorney fees for expenses incurred in enforcing
its right to indemnification). To hold otherwise, in my opinion, will create perverse economic
incentives for indemnitors, and potentially vitiate the value of indemnification agreements to
indemnitees.
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"Ifaclaim for indemnification or advancement ofexperses hereunder
is not paid in full by the corporation within sixty (60) days after a
written claim has been received by the corporation, the claimant may
at any time thereafter bring suit against the corporation to recover the
unpaid amount of the claim, and if successful in whole or in part, the
claimant shall be entitled to be paid the expenses of prosecuting such
56
claim."
The promise to indemnify for expenses of prosecuting a successful claim for
indemnification was carried forward in the HealthTrust Merger Agreement,
which provides in Section 6.10(b) that HealthTrust shall cause EPIC "to
keep in effect" provisions in EPIC's certificate of incorporation and by-laws
regarding director and officer indemnification, for the benefit of"present and
former" directors of EPIC. 7 Section 6.10(b) should be read, in my view, to
require HealthTrust to cause EPIC's charter provisions regarding
indemnification to survive the merger. It also stipulates that EPIC's charter
provisions cannot be amended for six years after the merger "except as
required by applicable law or except to make changes permitted by law that
would enlargethe rights to indemnification thereunder."58 Therefore, on this
ground as well I hold that HealthTrust is contractuallyobligated to pay the
costs and fees incurred by Chamison in this action.
IV. CONCLUSION
By paying all of Bickel & Brewer's bills, Tenet was subrogated to
Chamison's claim for indemnification against HealthTrust. Tenet however,
was already obligated to Chamison for half of the cost of defending the
Anderson suit. Thus, whatever Tenet can collect from HealthTrust via its
right of subrogation must be discounted by the amount that Tenet itself owed
Chamison. I have determined that Tenet and HealthTrust owed equal onehalf shares of the cost of Chamison's defense in the Anderson suit.
Defendant HealthTrust is hereby ordered to reimburse Tenet for half the
costs Tenet paid in defending Chamison in the Anderson suit.59 In addition,
HealthTrust is ordered to reimburse Tenet for the entire amount of attorney's
fees and costs incurred in prosecuting this action for contribution/
indemnification from HealthTrust.

-PX1, EPIC Charter, Art 10.
'7DX 7, HealthTrust Merger Agreement, §6.10(b).
"SId.(emphasis added).

5
'he exact amount is to be determined from the billing statements produced in this case,
subject to challenges reserved by HealthTrust. See Stipulation, Pretrial Order, Exhibit E,Docket

No. 109 (April 28, 1998).
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An Order has been entered in accordance with this Memorandum
Opinion.
ORDER
For the reasons assigned in this Court's Memorandum Opinion
entered in this case on this date, it is
ORDERED: (1) that defendant HealthTrust, Inc.-The Hospital
Company ("defendant") shall pay plaintiff Alan Chamison or Tenet
Healthcare Corporation ("plaintiff') one half of the costs and attorney fees
that plaintiff paid to Bickel & Brewer in defending and representing Alan
Chamison in the Anderson suit; and
(2) that defendant shall pay the entire amount of attorney fees and
costs incurred by plaintiff in prosecuting this action to enforce defendant's
contribution/indemnification obligation.

GOODWIN v. LIVE ENTERTAINMENT, INC.
No. 15,765
Court of Chancery of the State of Delaware,New Castle
January 22, 1999
Plaintiff, a stockholder of Live Entertainment (Live), brought an
action against Live and other parties in connection with a merger. Plaintiff
claims the defendants: (1) breached their fiduciary duties by misdisclosing
material facts; (2) failed to meet the obligation of seeking the highest value
for Live's common stockholders under Revlon; and (3) engaged in unfair
dealing by negotiating a merger that was advantageous to the defendants
and detrimental to the stockholders. Plaintiff also contends that several
defendants aided and abetted these breaches of fiduciary duty. This case
came before the court on cross-motions for summary judgment.
The court of chancery, per Vice-Chancellor Strine concluded that the
plaintiffs failed to produce any record evidence of bad faith or disloyalty
and, accordingly, granted defendants' motion for summary judgment.
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Accordingly, the court denied plaintiffs motion for summary judgment and
granted defendants' motions for summary judgment.
1.

Judgment

C

181(1), 181(2)

Summary judgment should be granted if the moving party
demonstrates that no genuine issue of material fact exists and that the
moving party is entitled to judgment as a matter of law. DEL. CH. CT. R.

56(c).
2.

Judgment

C=-

181(1), 181(2)

When deciding a motion for summary judgment, the facts must be
viewed in the light most favorable to the nonmoving party and the moving
party has the burden of demonstrating that no material question of fact
exists.
3.

Judgment

C

181(1), 181(2)

If the moving party properly supports its motion with record
evidence, the nonmoving party must set forth specific facts showing that
there is a genuine issue for trial. DEL. CH. CT. R. 56(e).
4.

Judgment

C=

181(1), 181(2)

In a motion for summary judgment, when the nonmoving party bears
the ultimate burden of proof on a claim, summary judgment is proper if the
moving party can show a failure of proof concerning an element that is
essential to the nonmoving party's case.
5.

Corporations

C=

198(1),310(1)

An exculpatory clause in defendant company's certificate of
incorporation successfully bars claims for monetary relief resulting from
any alleged breach of duty of care by defendant directors.
6.

Corporations

C=- 307,310(1)

Directors of Delaware corporations owe a fiduciary duty to disclose
fully and fairly all material information within the board's control when the
corporation seeks shareholder action.
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3 10(1)

Delaware's materiality standard provides that an omitted fact is
material if there is a substantial likelihood that a reasonable stockholder
would consider it important in deciding how to vote, but it does not require
a substantial likelihood that disclosure of the omitted fact would have
caused the reasonable investor to change his vote.
8.

Corporations

C

310(1)

Partial disclosure must be avoided by Delaware directors and once
directors undertake a partial disclosure, they assume an obligation to
provide the stockholders with an accurate, full, and fair characterization of
those historic events.
9.

Corporations

'

310(1)

The partial disclosure rule is implicated only where the omission of
a related fact renders the partially disclosed information materially
misleading.
10.

Corporations

C=

310(1),314(.5),320(11)

For contractual discussions prior to a merger to be material, there
must be evidence about the subject matter of the discussions which
suggests that those discussions would have been material to the common
stockholder in deciding whether to vote for the merger.
11.

Corporations

C

198(3), 310(1), 314(.5)

Defendants' omission in disclosing the subject of future commercial
relationships between each other and a narrow amendment of an agreement
in the proxy statement was not materially misleading.
12.

Corporations

'

310(1), 320(11)

Failure by the plaintiff to produce record evidence about the
materiality of premerger discussions between defendants renders it
impossible to infer that alleged disclosure failures were intentional or
faithless.
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310(1),314(.5)

Where defendant fairly disclosed a board member is associated with
the major stockholder, there is no obligation to disclose plaintiffs
accusation that this relationship breaches a fiduciary duty.
14.

2

Corporations

310(1)

Subjective belief about a party's bargaining position does not
constitute material information.
15.

Corporations

C=-

310(1)

Disclosure of the underlying analysis supporting a fairness opinion
is not ordinarily required, rather, the potential benefits of such disclosure
must be weighed against the potential harm.
16.

Corporations

Cr

310(1)

The decision to disclose valuation claims requires a careful
balancing of the potential benefits of disclosure against the possibility of
resultant harm.

17.

Corporations

C

310(1)

Failure by defendants to disclose the hypothetical concluded market
value of a series of stock was not a material omission and did not make the
disclosure regarding the liquidation price misleading.
18.

Corporations

= 310(1)

The risk that an unreliable analysis could lead stockholders to reject
a good deal based on the false hope that a better deal was around the comer
is one a board must consider in assessing whether to disclose.
19.

Corporations

Cr

198(3), 310(1)

Where the proxy statement regarding what defendant company
received in the merger was literally true, failure to disclose a market value
analysis was not misleading.

