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310(1)

Intentional nondisclosure or nondisclosure as a result of bad faith
was not established where plaintiff failed to proffer evidence of an
improper motive on the part of the defendant which was the driving force
behind a nondisclosure.
21.

Corporations

G'

3 10(1)

Defendant's early rough estimate was not material since it was not
part of the basis upon which any fairness opinion about the common stock
price was rendered and communicated to the stockholders.
22.

Corporations

G= 310(1), 314(.5)

Where defendant disclosed that the board favored the buyout
because the price of the common stock was at a premium over the
company's unaffected stock trading price, disclosure of their subjective
belief that the common stock was underestimated by 300-400% was not
necessary.
23.

Corporations

Ga-

310(1)

Valuation conducted for purposes other than valuing the goingconcern value and the fairness of the merger is not material information
that must be disclosed.
24.

Corporations

G=

198(3), 310(1)

Defendant company was not materially misleading in the proxy
statement by stating an investment banking firm who calculated a discount
rate to use in its discounted cash flow analyses used no independent
assessments.
25.

Corporations
Judgment

310(1), 320(11)
181(1), 181(2)

Where there is no evidence to support a claim that the lack of clarity
regarding the comparable analyses was intentional or unfaithful coupled
with the highly qualified nature of the disclosures which were made
supports an award of summary judgment for the defendants.
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310(1), 320(11)

No omission of material fact was found where plaintiff failed to
provide record evidence that cost reductions had been implemented before
the merger that had a material effect on the company's value and that this
value-relevant fact was not disclosed as a result of bad faith or disloyalty.
27.

Corporations

Cm-

310(1), 320(11)

Absent any hint of evidence that the disputed difference in tax
liability bore on the merger consideration to be paid for the common stock,
plaintiff failed to create a genuine dispute about the materiality of the
discrepancy.
28.

Corporations

=

310(1)

Where defendant discloses the most important facts, that they were
likely to be retained, had discussed better contracts, and might obtain such
contracts after the merger, it is impossible for the court to draw an
inference of disloyalty of bad faith regarding a nondisclosure of their
subjective belief that they would do better after the merger than before.
29.

Corporations

C=-

198(3), 310(1), 320(11)

Defendant company's choice to not negotiate a better price for the
stock once their demand was met and disclosing this course of events in the
proxy statement was not false and misleading.
30.

Corporations

=

310(1)

A company's board is under no obligation to include the subjective
views of one of its lawyers that an earlier fee proposal was too high.
31.

Corporations

U

310(1), 320(11)

When a board of directors determines to sell the corporation in a
change of control transaction their responsibility is to get the highest value
reasonably attainable for the stockholders.
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310(1), 320(11)

0

The obligation of the board of directors to get the highest value
reasonably attainable for the stockholders in a sale is a contextuallyspecific application of the directors' duty to act in accordance with their
fiduciary obligations and there is no single blue print that a board must
follow to fulfill its Revlon duties.
33.

Corporations

310(1), 320(11)

0

In a change of control transaction, the board's actions must be
evaluated in light of the relevant circumstances to determine if they were
undertaken with due diligence and good faith; if no breach of duty is found,
the board's actions are entitled to the protections of the business judgment
rule.
34.

Corporations

0=

310(1), 320(11)

To prove the board failed to do something under Revlon, there must
be a genuine dispute of the facts on plaintiffs theories, there must be record
evidence of not only the allegedly unreasonable failure of the board to
undertake the effective action to get a favorable price but of the supposed
illicit motive for that failure.
35.

310(1),320(11)

Corporations

When the record is replete with evidence which suggests that the
board had a reasonable basis to conclude that the merger was the best
transaction available to the stockholder, the Revlon duties are met.
36.

Corporations

0=

310(1), 320(11)

Where defendant company relies on expert advice to reach a decision
not to look for another purchaser it supports the reasonableness of the
company's efforts.
37.

Corporations

2

310(1), 320(11)

The absence of draconian defenses, the fact the merger consummated
in three months after public announcement and the fact that no bidders
came forward is important evidence to support the reasonableness of the
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Defendant board of director's decision to merge, and thus meet its Revlon
duties.
38.

310(1), 320(11)

Corporations

Failure by plaintiff to produce record evidence to prove defendant
company received side consideration in a merger negotiation is fatal to a
claim of illicit motivation under Revlon.
39.

Corporations
Judgment

C=

Cm- 310(1)
181(1), 181(2)

Summary judgment was granted for the defendants where plaintiff
failed to produce record evidence creating a triable issue of fact as to
whether the conduct of defendants in the sale of a company was deficient
as a result of bad faith or disclosure or disloyal acts.
40.

Corporations

C=-

310(1), 320(11)

To succeed on a claim for unfair dealing, there must be record
evidence creating a genuine issue of material fact as to whether the
presumption that the board of directors entered into the merger in
conformity with their fiduciary duties of good faith and loyalty has been
rebutted.
41.

Corporations

O

310(1), 320(11)

The business judgment rule creates a presumption that in making a
business decision, the directors of a corporation act on an informed basis,
in good faith, and in the honest belief that the action taken was in the best
interests of the company.
42.

Corporations

C=

310(1), 320(11)

A plaintiff challenging a board decision bears the burden to rebut the
business judgment rule's presumption by providing evidence that the
director breached their fiduciary duties.
43.

Corporations

C

310(1), 320(11)

If the plaintiff fails to rebut the presumption, the business judgment
rule protects the decision made.
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320(11)

If the business judgment rule is rebutted, the burden shifts to the
defendant directors to prove that the transaction was entirely fair to the
plaintiff shareholder.
45.

Corporations

C'

320(11)

Where a board approves a transaction with a third party and a
shareholder plaintiff attempts to rebut the business judgment rule on the
basis of an alleged self-interest, the shareholder plaintiffs burden to rebut
the presumption requires him to make two showings of self-interest.
46.

Corporations

O'

320(11),314(.5)

To rebut the business judgment rule, the plaintiff first must proffer
evidence showing that those members of the board had a material selfinterest in the challenged transaction.
47.

Corporations

320(11), 314(.5)

Evidence of mere self-interest is not enough to rebut the business
judgment rule, rather, there must be evidence of a substantial self-interest
suggesting disloyalty, such as evidence of entrenchment motives, vote
selling, or fraud.
48.

Corporations

09:

320(11), 314(.5)

The second showing a plaintiff must make to rebut the business
judgment rule is to show that those materially self-interested members
either: (1) constituted a majority of the board, (2) controlled and
dominated the board as a whole, or (3) (a) failed to disclose their interests
in the transaction to the board, and (b) a reasonable board member would
have regarded the existence of their material interests as a significant fact
in the evaluation of the proposed transaction.
49.

Corporations

0

320(11)

The mere presence of a conflicted director or an act of disloyalty by
a director does not deprive the board of the business judgment rule's
presumption of loyalty.
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320(11)

The materiality standard for unfair dealing claims must be applied
to each challenged director on an individualized basis.
51.

Corporations
Judgment

=

4
310(1)
181(1), 181(2)

For the purpose of a summary judgment motion, evidence showing
subjective expectancy that two board members would continue as high
ranking managers after the merger was a triable issue of fact.
52.

Corporations

I=

310(1), 314(.5), 320(11)

Evidence of two board members' subjective expectancy to continue
as high ranking managers after a merger was insufficient to prove it
infected the deliberative process of the entire board to be stripped of the
protections of the business judgment rule.
53.

310(1), 314(.5), 320(11)

Corporations

Evidence of defendant's plan of possibly maintaining a consultant
position after the merger was insufficient to prove a material self-interest
in the merger.
54.

Corporations

m

310(1), 314(.5), 320(11)

Evidence that five directors were affiliated with the major
stockholder was insufficient to show self-interest in this case because it
does not involve a self-dealing merger in which majority stockholders use
their control to squeeze out remaining stockholders.
55.

Corporations

C=

310(1), 314(.5),320(11)

Plaintiffs failure to produce record evidence demonstrating that the
controlling stockholder's commercial interests were of such a substantial
nature as to possibly compromise its natural desire to obtain the best price
for its shares were inadequate to prove material self-interest.
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310(1), 320(11)

Where plaintiff has not shown a material self-interest on the part of
the major stockholder, his attempt to suggest board members affiliated with
the major stockholder were compromised by the virtue of the relationship
fails.
57.

- 310(1), 320(11)
181(1), 181(2)

Corporations
Judgment

Defendanfs motion for summary judgment on unfair dealing claims
was granted where plaintiff failed to mount a triable challenge to the
independence of a majority or dominating faction of the board and in view
of the evident rational business purpose for the merger.
58.

Conspiracy
Corporations

C

2
C

307

A claim for aiding and abetting requires the production of evidence
of: (1) the existence of a fiduciary duty, (2) the breach of that duty, (3) the
knowing participation in that breach of duty by a party who is not a
fiduciary, and (4) damages.
59.

Corporations

'

307, 310(1)

Where no breach of fiduciary duty by defendant directors is found,
plaintiffs claims that some of the company's directors aided and abetted the
breach fail.
60.

Corporations

307, 310(1)

Plaintiffs contention that defendants are subject to accomplice
liability for knowingly participating in alleged breaches of the duty of care
by the board fails absent any evidence on the record.
Jay W. Eisenhofer, Esquire, Stuart M. Grant, Esquire, Herbert W. Mondros,
Esquire, of Grant & Eisenhoffer, Wilmington, Delaware; Ann D. White,
Esquire, Robert D. Eisler, Esquire, of Leibenberg & White, Jenkintown,
Pennsylvania, of counsel; and Peter L. Masnik, Esquire, of Kalikman &
Masnik, Haddonfield, New Jersey, of counsel, for plaintiff.
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Michael D. Goldman, Esquire, Peter J. Walsh, Jr., Esquire, Kevin R.
Shannon, Esquire, of Potter Anderson & Corroon, Wilmington Delaware;
and Walter C. Carlson, Esquire, James W. Ducayet, Esquire, of Sidley &
Austin, Chicago, Illinois, of counsel, for defendants Live Entertainment.
Lawrence C. Ashby, Esquire, William L. Inden, Esquire, of Ashby &
Geddes, Wilmington, Delaware; and Claude M. Tusk, Esquire, Preetinder
S. Bharara, Esquire, of Swidler Berlin Shereff Friedman, New York, New
York, of counsel, for defendant Houlihan Lokey Howard & Zukin.
Kenneth J. Nachbar, Esquire, Jessica Zeldin, Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware, for defendant Pioneer Electronic
Company.
STRINE, Vice-Chancellor
I.

Introduction

This case involves a challenge to the acquisition by merger of Live
Entertainment Inc. ("Live") by a third-party purchaser, Bain Capital, Inc.
("Bain"). The merger - approved by an overwhelming vote of Live's
common stockholders - resulted in a nearly 50% premium for them. The
plaintiff contends that in connection with the merger the defendants
breached their fiduciary duties by misdisclosing material facts, failing to
meet their obligations under Revlon, and engaging in unfair dealing. After
a careful review of the voluminous record and briefs presented by the
parties in support of their respective motions for summary judgment, I, in
this lengthy opinion, conclude that the defendants are entitled to summary
judgment. Although the plaintiffs able counsel have creatively presented
their case, their colorful rhetoric is no substitute for record evidence of bad
faith or disloyalty.
II.

Factual Overview

A.

The Parties

Plaintiff Richard Goodwin was the owner of 31,260 shares of Live's
common stock on July 9, 1997, the time of the merger. Goodwin also
owned 82,400 shares of Live's Series B preferred stock.
Defendant Live was a Delaware corporation specializing in the
marketing and distribution of filmed entertainment. As of June 6, 1997,
Live had outstanding 2,452,467 shares of its common stock. Its stock was
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traded on the NASDAQ National Market System. Following the merger,
Live changed its name to Artisan Entertainment.
Defendant Pioneer Electronics Corporation ("Pioneer") was the
beneficial and record owner of 637,844 shares of Live's common stock and
all 15,000 shares of Live's Series C Preferred Stock ("Series C"),
representing approximately 50.7% of the combined outstanding voting
power of the common stock and the Series C.
Defendant Roger Burlage was Chairman of the board of directors
("the Board") and Chief Executive Officer of Live at the time of the
merger. Burlage was also a member of the Steering Committee that
negotiated the merger.
Defendant Ronald Cushey was Executive Vice President, Chief
Financial Officer, Corporate Secretary and a director of Live at the time of
the merger.
Defendant Melvin Pearl was a member of the Board and of the
Steering Committee that negotiated the merger.
Defendant Gregory Pierson was a member of the Board and of the
Steering Committee. Pierson has been general counsel of Pioneer North
America since 1991.
Other defendant members of the Board affiliated with Pioneer
include defendants Ryuichi Noda; Akira Niijima; Eiji Orii; and Makoto
Koshiba, all of whom are either officers and/or directors of Pioneer or
Pioneer subsidiaries.
Defendant Jonathan Lloyd was a member of the Board and of the
Steering Committee. Lloyd was elected by the Series B shareholders,
exercising their rights under the Series B certificate of designation. Lloyd
was also a member of the Steering Committee.
Defendants Jay Burnham; Charles MacDonald; Michael Solomon;
and Charles Yamarone were also members of the Board at the time of the
merger.
Defendant Houlihan Lokey Howard & Zukin ("Houlihan") is an
investment banking firm. Houlihan served as the financial advisor to the
Steering Committee and provided a fairness opinion which was
incorporated into the merger proxy statement (the "Proxy Statement").
Defendant Bain was a co-investor in the merger with defendant
Richland Gordon & Co. ("Richland").
B.

Background of the Merge

Live owned an extensive film library containing such
quintessentially American classics as the Christmas tearjerker "Rudolph the
Red Nosed Reindeer" and the rather less tender Reagan-era epic, "Rambo."
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Despite its impressive library, by the beginning of 1996, Live faced
difficulties because of its financial obligations and capital structure. In
connection with a bankruptcy reorganization in 1993, Live had issued a
series of non-voting Series B Preferred stock ("Series B") having a
liquidation value of $60 million;' a series of voting Series C Preferred
stock; and $40 million of Increasing Rate Senior Subordinated Notes due
in 1999. Live was also obligated to pay off an expensive credit facility, a
$20 million payment which was due in March 1998.
As a result, Live had major problems. The most obvious was the
need to pay off a substantial amount of debt in 1998 and 1999. r"he less
obvious but more important problem was caused by the Series B Preferred
stockholders, who had the right to convert their shares into common stock
at the market price starting in September 1998.
Pioneer had effective voting control of Live through its ownership
of all of the Series C shares and through its status as Live's largest common
stockholder. While Pioneer only nominated five of Live's thirteen
directors, its voting rights gave it veto authority over any transaction
requiring shareholder approval. But upon conversion of the Series B in
1998, Pioneer and Live's other equity holders would have been reduced to
a minority position as the former Series B holders assumed voting control
of Live.
By early 1996, Live concluded that a major restructuring was needed
if Live was to meet its debt obligations, avoid a dilution of the common
stockholders, and obtain the financing needed for success in the film
industry. To that end, it retained Carreden Group, Inc. ("Carreden") to act
as its investment advisor and to seek out potential lenders to finance a
recapitalization. Carreden's retention was publicly disclosed in Live's
March 18,1996 10-K. In May 1996, the Board formed a steering
committee to evaluate and report to it on the recapitalization plan
("Steering Committee"). The Steering Committee eventually consisted of
one non-management director, defendant Pearl; one representative of
management, defendant Burlage; one representative of Pioneer, defendant
Pierson; and a representative of the Series B, defendant Lloyd.
That spring and summer, Carreden contacted over 50 prospective
lenders and prepared a confidential information memorandum to elicit their
interest. A large number of lenders executed confidentiality agreements
and met with Carreden to discuss a possible deal.

'Under certain circumstances, the Series B had voting rights. In fact, at the time of the
merger, the Series B had the right to elect some certain members of the Board. The Series B,
however, could be redeemed by Live and did not have a vote on the merger.
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Although Carreden was not engaged to sell Live, nor was it
instructed not to entertain sales proposals. (Pl.'s Ex. 22 at 21-22, 42.) In
fact, it met with two parties who had contacted Live's CEO Burlage
expressing an interest in purchasing Live. (Id.at 4243.) Nothing panned
out.
Nor did Carreden's wide net search for a lender yield a full creel.
The only serious interest was expressed by CPI Securities, L.P. ("Canyon"),
which proposed a recapitalization to Live on September 20, 1996. This
recapitalization (the "Canyon Plan") was not viewed as favorable to Live,
since, among other things, the recapitalization would have diluted the
existing common stockholders to as little as 8.6% of Live's equity under a
formula exchanging the Series B for common stock. (Pl.'s Ex. 4 at 12-13.)
Given the lack of other interest, however, the Board authorized
Carreden to negotiate with Canyon. Live also sent a draft proxy statement
to the SEC in August 1996 in reference to the Canyon Plan. (Pearl Dep.
Al118-A119; Huertas Aff. 7 4, A355; Pearl Aff. 7, A482.)
In late October 1996, defendant Bain, a potential lender who had met
with Live and had conducted preliminary due diligence, told Carreden that
it was not interested in a financing transaction, but that it might be
interested in acquiring Live. (Huertas Dep. A89-A90; Pretlow Aft. 3,
A518.)
According to defendants, Carreden consulted with management and
the Steering Committee after receiving this expression of interest. After
such consultation, Carreden told Bain that Live was not for sale. However,
it suggested that Bain make an equity investment of $50 million of
common stock at a price of $6 per share - an approximately 50%
premium over the market price. (Pl.'s Ex. 4 at 10; Huertas Aff. 7, A356;
Pearl Aff. 7 10, A483-A484; Pretlow Aff. T 3, A518.)
On November 9, 1996, Bain sent an unsigned proposal to Live
setting forth terms under which Bain might purchase all the equity
securities of Live and retire the increasing rate notes. The terms of the
proposal were as follows: $6 a share for all of Live's common stock; $10
a share - the redemption price - for all of Live's Series B stock; and
$1333.33 a share for all of Live's Series C stock. The offer represented an
approximately 50% premium for the common stockholders, and a premium
to Pioneer of nearly $2 million over the liquidation value of its Series C.
In the wake of Bain's expression of interest, Live continued to
negotiate with both it and Canyon. Much about what occurred during this
period is disputed. According to Goodwin, several of the defendants used
this period principally to benefit themselves and not to benefit the common
stockholders of Live. Specifically, Goodwin alleges that defendants
Burlage, Cushey, and Pearl - respectively Live's CEO, Chief Financial
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Officer, and outside director on the Steering Committee - negotiated
employment and consulting deals for themselves with Bain. He alleges
that Pierson, on behalf of Pioneer, negotiated valuable contracts between
Pioneer and Live as "side consideration" for a merger and to obtain an
unduly favorable price for the Series C. The defendants hotly contest these
allegations, which will be examined-in depth later.
What is not disputed is that Live was very actively involved in
considering a major transaction in early 1997. In February, the Board
signed a revised Canyon Plan in order to keep its options open, but
remained in discussions with Bain.
In March, these discussions took a negative turn for Live when the
Internal Revenue Service issued a preliminary proposal in connection with
a tax audit of the company (the "IRS Proposal"). That proposal suggested
adjustments to Live's tax liabilities for 1989 to 1991 which could have
totaled $16 million.
When Bain learned about this, it sought to reduce its offer to the
common stockholders. According to the defendants, the Board refused any
reduction in the consideration to be offered the common stockholders.
(Pearl Aff. 15, A486-A487; Pretlow Aff. 10, A520.)
Bain then turned to Pioneer. After negotiations with it, Bain reduced
its offer for the*Series C by $5.8 million - $388 a share less than Bain's
original offer - a 29% cut. It did not reduce the price offered to the
common stockholders. Pioneer says it would not have accepted any greater
reduction. (Pierson Aff. 5, A507-A508.)
In April, negotiations moved towards closure. After Live's Board
extended the Canyon Plan to keep its options open2 and to pressure Bain,
Live and Bain reached final terms. On April 17, 1997, the Steering
Committee and the Board were presented with the final merger agreement.
Presentations regarding the agreement were made to both groups by
outside legal counsel for Live; Carreden; representatives of Bain; and
Houlihan. Houlihan opined that the $6 offer to the common stockholders
was fair from a financial viewpoint. At the end of the day, the Board
unanimously approved the merger agreement, a special meeting of Live's
stockholders was set for July 9, 1997 to vote on the merger, and the deal
was publicly announced. It is undisputed that thereafter neither Carreden

2

According to defendants, one problem with the Canyon Plan is that the price used to
establish the per-share common stock consideration to be paid to the Series B Preferred- $4.50
a share - was thought by directors elected by the Series B to be too high. Thus, these directors
anticipated that the Series B shareholders would not have supported the Canyon Plan, which could
not be implemented without the support of a majority of the Series B.
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or Live "actively sought out other acquisition proposals." (Pl.'s Ex. 4 at
10.)
On June 16, 1997, Live issued the Proxy Statement in connection
with the merger recommending an affirmative vote. A week later,
Goodwin filed this action seeking to enjoin the transaction. After Live
agreed to a supplemental disclosure and to extend until August 8,1997 the
rights of Live stockholders to seek appraisal, Goodwin withdrew his
request for a preliminary injunction and the July 9, 1997 meeting went
forth as scheduled.
At that meeting, 98.1% of the common shares were voted in favor
of the merger. Goodwin's 31,260 shares constituted over 2/3 of the no
votes. None of the stockholders, including Goodwin, perfected their
appraisal rights.
III.

Legal Analysis

This matter comes before me now on cross-motions for summary
judgment. The defendants, except Pioneer, have moved for summary
judgment as to all counts of Goodwin's complaint. Pioneer has filed a
motion for judgment on the pleadings. For his part, Goodwin has moved
for partial summary judgment against the director defendants and
Houlihan.
The allegations of the complaint which must be analyzed to decide
these cross-motions can be summarized as follows: 1) Goodwin alleges
that the defendants breached their duties of loyalty and care by making
false and misleading disclosures in connection with the merger; 2)
Goodwin alleges that the defendants breached their duties of care and
loyalty under Revlon, Inc. v. MacAndrew & ForbesHoldings, Inc., Del.
Supr., 506 A.2d 173 (1986) by failing to seek the highest value for Live's
common stockholders; and 3) Goodwin alleges that the defendants engaged
in unfair dealing by negotiating a merger that was advantageous to Pioneer
and to Live's management and detrimental to its common stockholders; and
4) Goodwin alleges that Live, Pioneer, Bain, Richland, and Houlihan aided
and abetted these breaches of fiduciary duty.
[1-4] Summary judgment should be granted if the moving party
demonstrates that no genuine issue of material fact exists and that the
moving party is entitled to judgment as a matter of law. Ch. Ct. R. 56(c).
The facts must be viewed in the light most favorable to the non-moving
party and the moving party has the burden of demonstrating that no
material question of fact exists. Tanzer v. Int'l Gen. Indus., Inc., Del. Ch.,
402 A.2d 382, 385 (1979). However, if the moving party properly supports
its motion with record evidence, the nonmoving party must set forth
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specific facts showing that there is a genuine issue for trial. Id.; Ch. Ct. R
56(e). Moreover, "when the nonmoving party bears the ultimate burden of
proof [on a claim], summary judgment is proper if the moving party can
show a failure of proof concerning an element that is essential to the
non-moving party's case." Burkhurtv.Davies,Del. Supr., 602 A.2d 56, 60
(1991).
Before analyzing each of Goodwin's claims, I will address
Goodwin's claim for damages against Live's defendant directors for
breaches of their duty of care. The defendant directors have moved for
summary judgment as to these claims based on an exculpatory provision
in Article FIFTH of Live's Certificate of Incorporation.
[5]
This provision is authorized by 8 Del. C. § 102(b)(7) and bars claims
for monetary relief resulting from any alleged breach of the duty of care by
Live's directors. This bar applies to Goodwin's claim that the defendant
directors breached their duty of care by failing to make certain disclosures.
Zirn v. VLI Corp., Del. Supr., 681 A.2d 1050, 1062 (1996). This bar also
applies to Goodwin's Revlon claim to the extent that he alleges that the
defendant directors breached their duty of care by failing to identify the
transaction offering the best price reasonably available to Live's
stockholders. Cooky. Oolie, Del. Ch., C.A. No. 11134, 1997 WL 367034,
at *12, Chandler, V.C. (June 23, 1997) (claim that defendants breached
their duty of care by failing to pursue the transaction offering the best value
was barred by exculpatory charter provision). As a result, summary
judgment is granted to Live's defendant directors as to the duty of care
claims brought by Goodwin against them.
The exculpatory provision has an important influence on my analysis
of the remainder of Goodwin's claims. In view of that provision, Goodwin
may survive summary judgment only by pointing to record evidence
creating a genuine factual dispute whether the defendant directors breached
their fiduciary duties of good faith or loyalty. Goodwin's disclosure,
Revlon, and unfair dealing claims will therefore survive or fail summary
judgment depending on the presence or absence of record evidence of bad
faith or disloyalty.3

'Goodwin's reply briefbelatedly attempts to narrow the effect ofthe exculpatory provision
on the ground that he seeks rescission. Therefore, he argues that I should not award summary
judgment on the basis of this provision until after a hearing regarding the "feasibility ofrescissory
relief." (PL.'s Reply Br. at 5 n.5.) After considering post-briefing submissions I requested from the
parties on the practicability of rescission, I am convinced, for a panoply of reasons well-articulated
by the defendants, that the ordinary rule that it is impractical to unwind a consummated merger
applies with fill force here and that Goodwin's only remedy at this stage is possible ihoney damages.
In this case, such aremedy would also be inequitable. I note in this regard that Goodwin voluntarily
forewentthe opportunity to enjoin consummation when this court was prepared to consider such an
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Duty of Disclosure Claims

[6-7] Directors of Delaware corporations owe a fiduciary duty "to disclose
fully and fairly all material information within the board's control when
[the corporation] seeks shareholder action." Stroud v. Grace, Del. Supr.,
606 A.2d 75, 84 (1992). Delaware's materiality standard is settled:
An omitted fact is material if there is a substantial likelihood
that a reasonable stockholder would consider it important in
deciding how to vote .... It does not require a substantial
likelihood that disclosure of the omitted fact would have
caused the reasonable investor to change his vote. What the
standard does contemplate is a showing of a substantial
likelihood that, under all the circumstances, the omitted fact
would have assumed actual significance in the deliberations
of the reasonable shareholder. Put another way, there must be
a substantial likelihood that the disclosure of the omitted fact
would have been viewed by the reasonable investor as having
significantly altered the 'total mix' of information made
available.
Zirn, 681 A.2d at 1056 (quoting Rosenblatt v. Getty Oil Co., Del. Supr.,
493 A.2d 929, 944 (1985) (quoting TSCIndus., Inc. v. Northway, Inc., 426
U.S. 438, 449 (1976))).
[8-9] Delaware directors must also avoid misleading partial disclosures.
Once directors undertake a partial disclosure, they assume an "'obligation
to provide the stockholders with an accurate, full and fair characterization
of those historic events."' Zirn, 681 A.2d at 1056 (quoting Arnold v.
Society for Sav. Bancorp, Del. Supr., 650 A.2d 1270, 1280 (1994)). The

application on an expedited basis. His belated request to "unscramble the eggs" when he decided
to forego the opportunity to keep them in their shells and thereby create massive difficulties for
Live's other stockholders, its noteholders, and Bain as a method to save his due care claims is
advanced with little grace. Moreover, Goodwin apparently does not want to give up his Series B
merger consideration in a rescission; he simply wants the common stock aspect of the transaction
rescinded. This suggests that what Goodwin really seeks is monetary relief and thathis demand for
rescission is entirely tactical. Goodwin also attempts to avoid the exculpatory provision by claiming
to sue Burlage and Cushey as "officers," not directors. Other than cursorily asserting that Burlage
and Cushey negotiated commercial transactions with Pioneer as officers not directors, Goodwin does
not allege improper actions Burlage and Cushey took as officers, not directors. Arnoldv. Society
for Say. Bancorp,Del. Supr., 650 A.2d 1270, 1288 (1994) (§ 102(b)(7) barred claims where
plaintifffailed to distinguish between defendant's acts as director and officer). Goodwin sued them
only as directors, (Am. Comp. $j 63, 67), and he served them only as directors under 10 Del. C.
§ 3114. Therefore, the exculpatory provision applies to Goodwin's duty ofcare claims againstthem.
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partial disclosure rule "is implicated only where the omission of a related
fact renders the partially disclosed information materially misleading."
Zirn, 681 A.2d at 1057 (emphasis deleted).
Goodwin claims that the proxy statementcontains fourteen material
omissions and misdisclosures. (Pl.'s As. Br. at 20-21.) Using italics and
without further citation, I will identify and then address each in the precise
terms chosen by Goodwin to characterize them in his answering brief. For
the sake of clarity, I will group the disclosure claims into discrete
categories: 1) those claims involving Live's relationship with Pioneer; 2)
those claims regarding the value of Live as an entity; 3) those claims
regarding Burlage's and Cushey's negotiations with Bain; and 4) those
claims regarding Live's negotiation efforts.
As to each, I will examine whether the alleged omission or false
disclosure was material and whether there is evidence to support a finding
that the defendants intentionally omitted material information or knowingly
disseminated false information. See Arnold, 650 A.2d at 1287-1288
(affirming grant of summary judgment as to disclosure claims where
§ 102(b)(7) provision applied and there was no evidence of intentional
violations); cf Malone v. Brincat,Del. Supr., C.A. No. 459, 1998 WL
919123, at *3 (Dec. 18, 1998) (duty of good faith and loyalty would be
breached by knowing dissemination of false information).4

4

The Live defendants suggest that in these circumstances where an exculpatory charter
provision bars recovery for breaches of the duty of care by the directors, the proper analysis is
simply to apply the businessjudgment nle to Goodwin's disclosure and Revlon claims, in addition
to his unfair dealing claim. They reason that if Goodwin has not presented evidence sufficient to
rebut the presumption of loyalty and good faith by demonstrating that a majority of the Live
directors had a material self-interest in the merger different from Live's common stockholders, any
deficiency in the Board's disclosures or its search for the highest bidder cannot be as a result of
violations of the directors' duties of good faith and loyalty. I believe there is some appeal to this
argument in this context, where the outcome turns solely on the presence or absence ofevidence of
good faith or disloyalty. However, there is no clear authority that supports the Live defendants'
contention in this regard. Although there is authority and commentary which is somewhat
suggestive of the desirability of that approach in the disclosure context, see Frankv. Arnelle, Del.
Ch, C.A. No. 15642, 1998 WL 668649, at *10, Chandler, C. (Sept. 16, 1998); L. Hamermesh,
CallingOffthe Lynch Mob: The CorporateDirector'sFiduciaryDuty, 49 Vand. L. Rev. 1087,
1100-1107,1159-1164 (1996); decisions ofthis court (albeit in differentprocedural contexts) have
held that the business judgment rule does not apply to disclosure claims. In reAnderson, Clayton
Shareholders'Litigation, Del. Ch., 519 A.2d 669, 675 (1986) ("... [Tlhe questionwhether
shareholders' have, under the circumstances, been provided with appropriate information upon
which an informed choice on a matter of fundamental corporate importance may be made, is not a
decision concerning the management ofbusiness and affairs ofthe enterprise."); Lewis v. Leaseway
TransportationCorp., Del. Ch., C.A No. 8720, 1990 WL 67383, at *6, Chandler, V.C. (May 16,
1990) (same); In re: Tri-Star Pictures,Inc. Lit., Del. Ch, Cons. C.A. No. 9477, mem. op. at 17,
Chandler, V.C. (June 14,1990) (same). Therefore, in addressing Goodwin's disclosure claims, Iwill
notrely exclusively on the business judgment rule analysis I conduct in assessing Goodwin's unfair
dealing claim. That being said, that analysis and its result-which concludes that a majority of the
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1.
Pioneer Claims
According to Goodwin, the Proxy Statement was materially
misleading regarding Live's relationship with Pioneer in the following
respects:
The Proxymentions a series ofmeetings between Pioneerand
Bain andcertaintopics that were discussedat those meetings.
However, the Proxyfails to mention that Pioneer and Bain

discussed, corresponded and negotiated Pioneer'sfuture
business relationshipswith Live.

Several of these business relationshipsare omittedfrom the
Proxy section on RelatedParty Transactions.
The Proxy does not disclose that GregPiersonwas not acting
on behalfof the common stockholders, but only on behalf of
Pioneer,as a member of the Boardnegotiatingwith Bain.

The common stockholders were not told that the Boardfelt
that it had leverage over Pioneerbecause Pioneer'sinterest
in [Live] would soon decline to well under 50% andPioneer
desireda continuingbusiness relationshipwith Live.

Board was disinterested in the merger- is strong support for the conclusion I reach that there is
not sufficient evidence to support a finding that any alleged non- or misdisclosure in the Proxy
Statement resulted from disloyalty or bad faith. See Frankv. Arnelle, 1998 WL 668649 at *10
(where transaction was not an "interested" one, "the alleged disclosure violations simply cannot
implicate the duty ofloyalty"). For much the same reason, I also analyze Goodwin's Revlon claim
separately from his unfair dealing claim. Although in this context there is little difference in this
analysis, see footnote 16 infra,in view ofthe heightened scrutiny (and concomitantburden shifting)
required in the context of a merger involving a change of control, I will review independently
whether any failure of the Board in the sale process can be attributed to disloyal or bad faith acts.
Yanow v. Scientific Leasing,Inc., Del. Ch,C.A. Nos. 9536, 9561, 1991 WL 165304, at *7-*8
(July 31, 1991) (Fact that a majority of the board was disinterested did not obviate need for
heightened scrutiny of a change of control transaction: "Where as here, issues ofcorporate control
are at stake, the actions of even a disinterested board must satisfy an enhanced level of scrutiny
before they will qualify for the deference that courts ordinarily accord to good-faith business
judgments."). As with the disclosure claims, however, my determination that Goodwin has not
rebutted the business judgment rule's presumption of loyalty supports the conclusion that the sale
process was not compromised by disloyalty or bad faith since a finding that a majority of the Board
was disinterested is strong evidence that the Board was "'motivated by [a] good faith desire to
achieve the best available transaction." Equity-LinkedInvestors,L.P. v. Adams, Del. Ch., 705 A.2d
1040, 1055 (1997).
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Regarding the first of these claims, Goodwin points to the Proxy
Statement's description of meetings between Pioneer, Live management,
and Bain in the wake of Bain's initial expression of interest:
At these meetings, representatives of the Acquisition Group
discussed with representatives of the Company and Pioneer a
number of substantive issues, including the price to be paid in
the proposed transaction, the amount of the break-up fee and
the circumstances under which it would be paid by the
Company, the conduct of the Company's business prior to the
Closing of the transaction, and the financial ability of the
ultimate entity chosen as the purchaser to fulfill its
obligations under the any [sic] acquisition agreement.
(Pl.'s Ex. 4 at 10.)
Goodwin claims that this disclosure was materially misleading
because it failed to disclose another important subject of discussion at those
meetings - Pioneer's continuing business relationship with Live. There
is evidence in the record that suggests that Live, Pioneer, and Bain
discussed Pioneer's interest in a continuing commercial relationship, that
Bain was open to such a relationship, and that Live and Pioneer discussed
making certain contractual arrangements conditions precedent to the
merger. (Pl.'s Ex. 27 at 4; Pl.'s Ex. 47 at 1; Pl.'s Ex. 46 at 2.) In a
January 7, 1997 letter to Pierson in his capacity as Pioneer's General
Counsel, Live Executive Vice President Mangel proposed that certain
contractual arrangements be consummated as conditions precedent to a
merger. These included a five-year agreement pursuant to which Pioneer
would provide the exclusive digital video disc ("DVD") manufacturing
services for all properties that Live released on DVD in the United States
and an extension to a pre-existing agreement pursuant to which Pioneer
distributed laser videodiscs of Live's releases (the "Videodisc
Amendment"). (Pl.'s Ex. 21 at 1-3.) Mangel testified that he thought
Pioneer would want the DVD agreement to be consummated before the
merger and that Live's contract demands were the consideration for the
DVD deal. (Pl.'s Ex. 48 at 9-10.)
Live and Pioneer representatives met to discuss these potential
arrangements. (Pl.'s Ex. 7 at 24-26; Pl.'s Ex. 48 at 11-14.) It is undisputed
that thereafter Pioneer and Live did amend the Laser Videodisc agreement
referenced in the Proxy Statement on or not long after March 1, 1997.
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(Pl.'s Ex. 49.)s Moreover, although Pioneer and Live did not enter into a
formal DVD manufacturing agreement before the merger, there is evidence
in the record suggestive of the possibility that Pioneer began test
productions of some DVD titles for Live6 in spring 1997 and that Pioneer
could expect to do more work of that kind for Live. (Pl.'s Exs. 50 & 51.)
It is also undisputed that the Proxy Statement discloses only the Laser
Videodisc contract and an agreement that enabled Pioneer to distribute
Live films in Japan as "Related-Party" transactions between Live and
Pioneer. (Pl.'s Ex. 4 at F-20.) This disclosure fails to mention the
Videodisc Amendment.
The Live defendants have submitted evidence that none of the
arrangements Mangel suggested in his January 7 letter in fact became a
condition precedent to the merger and that Pioneer disclaimed any such
intention in early 1997. (Mangel Aff. $J 5-6, A459-A460; Pierson Aff.
$ 7-9, A508-A510.) Goodwin has produced no evidence sufficient to
dispute the defendants' showing that these arrangements did not become
conditions precedent. Nor has he proffered evidence to support a finding
that new agreements between Pioneer and Live were reached at all, aside
from the Videodisc Amendment.
However, Goodwin contends that even if these alleged contractual
arrangements were not conditions precedent to the merger, there is no
dispute of fact regarding the Proxy Statements failure to disclose the nature
and extent of Live's business dealings with Pioneer during the period the
merger was under consideration. Given that Live chose to describe some
of the subjects of negotiation among Live, Pioneer, and Bain but not
Pioneer's business relationships with Live and failed to mention the
Videodisc Amendment to a contract otherwise explicitly identified by the
Proxy Statement, Goodwin claims that a "reasonable shareholder would
conclude that the transactions cited in the Proxy were the full extent of the

'The Live defendants have produced evidence suggesting that it was only a minor
amendmentwhich gave Pioneer "limited rights to produce and distribute 'Special Editions'" ofLiveowned films, e.g., the motion pictures plus out takes, behind-the-scene shots, interviews with stars,
and additional footage. (Pierson Aff. 1 9, A509-A510.) Under the amendment, Pioneer and Live
would split the production costs of creating the Special Editions, and Pioneer was to pay royalties
to Live. (Mangel Aff. Ex. B., A471, A475.) According to defendants, these amendments had been
under negotiation before the Bain proposal, were executed after the Live board approved that
proposal, and had nothing to do with Pioneer's agreement to the Bain proposal. (Mangel Aff. 6,
A460; Pierson Aff. 1 9, A509-A510.)
Trhe defendants deny that any agreement for Pioneer to manufacture DVDs for Live existed
before the merger. Rather, Live simply let Pioneer do "testpressings" of DVDs. (Pierson Aff. T 9,
A509-A510.) "Pioneer had no agreement with [Live] to become the Company's DVD manufacturer,
and did not have the capacity to become the Company's DVD manufacturer even if it had wanted
to." (Def.'s Ans. Br. at 20); see also (Pierson Aff. 1 9, A509-A510.)
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Company's business dealings with Pioneer and, importantly, that those
business dealings remained status quo during the negotiations over the
Buyout."
Significant to me in analyzing this contention is the absence of any
showing by Goodwin that any of the arrangements under discussion were
commercially unreasonable to Live or otherwise preferential to Pioneer.
Given Pioneer's extensive commercial relationship with Live, discussions
about amendments to contracts or the length and future of that relationship
would be expected even in the absence of Live's interest in a major
restructuring. Although it is true that Mangel thought Pioneer might be
interested in concluding certain transactions as a condition precedent to the
merger, there is no evidence from which one could infer that Pioneer in fact
insisted upon such agreements as a quidpro quo for accepting the merger.
For the Pioneer-Live contractual discussions to be material,
[10-11]
there must be evidence about the subject matter of the discussions which
suggests that those discussions would have been material to a Live
common stockholder in deciding whether to vote for the merger. There
might be a factual question for trial about materiality if Goodwin had
offered any evidence about the monetary value of these possible
arrangements to Pioneer, or offered any evidence that the arrangements
under discussion were intended to provide Pioneer with side consideration
for approving a merger in which it would give away control of Live at an
unfair price. The rules of this court gave Goodwin the opportunity to
identify and present such evidence. He has not. The evidence he does
present - that Pioneer wished to continue its long-standing commercial
relationship with Live and that certain aspects of that relationship were
discussed as possible conditions precedent to the merger - would not have
helped the Live common stockholders decide whether to accept the merger
consideration. Although it might have been better practice to disclose all
subjects discussed at the early meeting among Live, Bain, and Pioneer, the
omission of the subject of Pioneer's future commercial relationship with
Live did not make the Proxy Statement materially misleading, nor did the
omission of the narrow amendment to the Laser Videodisc agreement from
the Related Party Transactions section of the Proxy Statement.
[12] Goodwin's failure to produce record evidence about the materiality
of these arrangements to Pioneer's evaluation of the merger also renders it
impossible to infer that these alleged disclosure failures were intentional
or faithless on the part of the director defendants elected by it - much less
the remaining eight director defendants. Summary judgment is therefore
granted to the defendants on this claim.
Goodwin's claim that the Proxy Statement is defective in relation to
Pierson's role is based on a passage from Pierson's deposition. In that
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passage, Pierson said that he was present at an April 17, 1997 meeting of
Live's Steering Committee as "a representative of Pioneer Electronics as a
shareholder" and not as a Live Board member. (Pl.'s Ex. 20 at 62-63.)
The Live defendants argue that this testimony is wrenched out of
context.
In other testimony from the same deposition, Pierson
distinguished between his role when sitting as a constituency representative
on the Steering Committee at the April 17, 1997 meeting and his role when
sitting as a member of Live's Board that same day, and expressed his
knowledge of his fiduciary duties as a Board member when considering the
merger and that those obligations extended to all of Live's stockholders.
(Pl.'s Ex. 20 at 14-15.)
[13] While Pierson's deposition testimony is no doubt infelicitous, the
Proxy Statement fairly disclosed that the Steering Committee was
comprised of board members who represented the company's major
constituencies, including that "one of its members was affiliated with
Pioneer." (Pl.'s Ex. 4 at 18.) Live was under no obligation to disclose
Goodwin's accusation that Pierson breached his fiduciary duties. Loudon
v. Archer-DanielsMidland Co., Del. Supr., 700 A.2d 135, 143 (1997).
[14] Similarly, summary judgment is granted as to Goodwin's claim that
Live should have disclosed it had "leverage" over Pioneer because Pioneer
allegedly wished to avoid dilution and wished to maintain its strategic
relationship with Live after any transaction. Assuming it to be the case that
"leverage" existed over Pioneer, I do not believe that this sort of subjective
belief about a party's bargaining position constitutes material information.
A contrary conclusion would place upon fiduciaries the untenable burden
of describing fairly the state of mind of all relevant players since a
discussion of only the leverage a board had over one seller might be a
materially misleading partial disclosure without a discussion of the
presence or absence of leverage it or the acquiror had over other sellers or
over the acquiror. Even assuming this novel duty to disclose "bargaining
leverage" is recoguized someday, there is no record basis for concluding
that the defendants' failure to identify this duty and act on it resulted from
their disloyalty or bad faith.
2.

Valuation Claims
The Proxy states that Houlihan and the Board
consideredthe Buyoutfair to the common stockholders
because Pioneer was taking a discount from
liquidationpricefor its Series C stock But Pioneer
was not entitledto liquidationprice andwas receiving
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a premium over fair value according to two
undisclosedanalyses.
The Proxy Statement says:
Pioneer was in favor of the transaction despite the fact
the price being paid for its Series C Preferred Stock
was substantially less than the amount to which
Pioneer would be entitled upon a liquidation of the
Company.
(Pl.'s Ex. 4 at 17.)
In the section entitled Opinion of Financial Advisor, the Proxy
states:
Houlihan Lokey noted that Series C Preferred Stock
received consideration representing a 24% discount to
its stated liquidation value plus accrued dividends.
(Pl.'s Ex. 4 at 20.)
Goodwin claims that these disclosures are misleading for two
reasons: 1) they imply that Pioneer was entitled to its liquidation price
when it was not; and 2) they fail to disclose that, according to two analyses
done by Carreden and Houlihan for Live, Pioneer was receiving a premium
for its Series C stock.
As to the first, I do not believe a reasonable shareholder would read
the quoted disclosures as indicating that the Series C Preferred stockholder
was entitled to a liquidation price in the merger and chose as a matter of
charity to accept less than the value to which they were contractually
entitled. It would have been easy to write such a suggestive disclosure.
Live did not do so.
The second contention has more weight. Houlihan performed a
hypothetical market valuation analysis of the Series C stock using a
discounted cash flow methodology. This analysis, when adjusted by
adding a 30% premium to reflect Pioneer's control position, yielded a
"concluded market value" of $9.8 million to $12.5 million. (Pl.'s Ex. 45 at
19.) This valuation was not disclosed.
The defendants argue that the concluded market value analysis was
not disclosed because it was immaterial and unreliable. In support of this
argument, defendants proffered the affidavit of Leland Lewis of Houlihan.
Lewis states that the "concluded market" analysis performed by Houlihan
"was essentially an exercise in deriving a low end range of values of the
Series C Preferred stock for purposes of assessing the overall fairness of
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the merger consideration paid to the holders of the Common stock, with the
high end of the range being the liquidation value of the Series C Prefered
(sic) stock plus accrued dividends." (Lewis Aff. 7, A404.) Houlihan
distinguished between the "redemption value" of the Series C as held by
Pioneer and the "concluded market value" that stock might have had in the
hands of a third party, because the former was usually determined on an
individual transaction basis. Since Live did not have the power unilaterally
to redeem the Series C and since Pioneer's ownership gave it majority
voting control, Houlihan believed that the concluded market value did not
equal the redemption value since recent common stock for preferred stock
exchange offers have included significant premiums to market value as an
incentive for the holders to redeem. (Lewis Aff. 7 6, A403-A404; A436.)
Thus, the liquidation price enabled Houlihan to analyze the consideration
Pioneer received in exchange for its Series C position (and all its unique
characteristics) against an objective high-end figure. (Def.'s Ans. Br. at 15;
Lewis Aff. $ 7, A404.)
The defendants contend that the Proxy Statement's focus solely on
liquidation value was proper because Bain originally premised its offer on
the liquidation value of the Series C shares as of December 31, 1996. (Pl.'s
Ex. 27 at 1.) This relevance became heightened when Pioneer agreed to
accept a $5.8 million reduction in Bain's original $20 million offer for the
Series C in the wake of the IRS Proposal. (Pierson Aff. 1 5, A507; Pretlow
Aff. T 11, A521.) Not only that, the Canyon Plan rejected by the Board
would have offered Pioneer, in contrast to the merger, a premium over
liquidation value. (Pl.'s Ex. 4 at 12.)
[15] Disclosure of the underlying analysis supporting a fairness opinion
"[is] not ordinarily required." MatadorCapitalManagement Corp., Del.
Ch., C.A. No. 16758, 1998 WL 842286, at * 14, Lamb, V.C. (Nov. 25,
1998); see also In re DataproductsCorp. ShareholdersLitig., Del. Ch.,
C.A. No. 11164, 1991 WL 165301, at *8, Jacobs, V.C. (Aug. 22, 1991).
Rather, the potential benefits of such disclosure must be weighed against
the potential harm. In re Vitalink CommunicationsShareholdersLitig.,
Del. Ch., C.A. No. 12085, 1991 WL 238816, at *13, Chandler, V.C.
(Nov. 8, 1991), affid sub. nom. Grimes v. John P. McCarthy ProfitSharing
Plan, Del. Supr., 610 A. 2d 725 (1992). On more than one occasion, this
court has found no obligation to disclose a range of values of the very stock
shareholders were being asked to sell. Id. at *13 (range immaterial where
it would simply have affirmed the board's message that the offer was good
and where it would have risked leading shareholders to believe that a
higher price was available when it was not); Matador,1998 WL 842286,
at *15 (finding that range of values underlying fairness conclusion might
be interesting but was not material).
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[16] Disclosure claims have in the past sometimes been analyzed as "duty
of candor" claims. Therefore, I will be candid and admit that determining
whether the concluded market analysis was material or whether it should
have been disclosed because of the Proxy Statement's reference to
liquidation price is not, for me, a simple exercise. Reasonable minds could
reach different conclusions on this record, not because of disputed facts,
but because determining what is material in the analyses underlying an
investment banker's fairness opinion is a judgment call. As both this court
and our Supreme Court have noted, the decision about disclosure in this
context requires "a careful balancing of the potential benefits of disclosure
against the possibility of resultant harm." Arnold, 650 A.2d at 1279; In re
Vitalink, 1991 WL 238816, at *13. Inherent in any situation where the law
employs a balancing test is the possibility that in certain circumstances, the
question will be so close that thoughtful persons can come up with different
answers.
[17] Having made that disclaimer, I do not believe there is a triable
question of fact regarding whether the failure to disclose the hypothetical
concluded market value of the Series C was a material omission or made
the disclosures regarding the liquidation price misleading. In this respect,
it is critical to remember that the decision the common stockholders were
making was whether to accept $6 for each of their shares. The supposed
fact that Goodwin wants disclosed - that Pioneer was receiving a
premium for its Series C stock over a hypothetical concluded market value
seems to contribute little to an assessment of whether the nearly 50%
premium the common stockholders were being offered over actual market
value was fair. The concluded market value analysis was part of a lengthy
board presentation (as was a similar analysis of the Series B), (Pl.'s Ex. 45
at 13-20.), and Houlihan did consider the relative treatment of the Series B,
Series C, and common stock. (PL.'s Ex. 4 at 20.) However, Goodwin has
cited no evidence that the concluded market value analysis itself was
considered of significance by Houlihan in its consideration of whether the
common stockholders were being treated fairly or that the analysis played
a significant role in the Board's decision to approve the merger. Nor has
he produced any evidence indicating that the Board or Houlihan discussed
disclosing the concluded market analysis, or describing how the disclosure
which was made came to be written in the way it was. Rather, the
unrefuted record evidence suggests that this analysis was given little weight
by Houlihan and the Board and that Houlihan did not consider itself as
having "valued" the Series C, factors supporting non-materiality. In re
Vitalink, 1991 WL 238816, at *14.
The bargaining history and Pioneer's ability to block the merger also
support Houlihan's focus on liquidation price, an objective benchmark, as
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the relevant consideration. The disclosure of a hypothetical - and
therefore inherently tentative - concluded market value of the Series C
would not have contributed meaningfully or reliably to the shareholders'
consideration of whether the price they were receiving for their common
stock was fair. In view of this court's refusal to order disclosure of ranges
bearing directly on the value of the stock corporate voters were being asked
to sell, see, e.g., Matador 1998 WL 842286, at *15, a conclusion that the
much less directly relevant Series C concluded market analysis was
material to Live's common stockholders would create cognitive dissonance
on the part of fiduciaries determining what aspect, if any, of an investment
banker's underlying analysis to disclose.7
[18] I also agree with the defendants that the Board should have
legitimately been concerned about disclosing an analysis its financial
advisor considered unreliable. The risk that an unreliable analysis could
lead stockholders to reject a good deal based on the false hope that a better
deal was around the corner is one a board must consider in assessing
whether to disclose. Arnold, 650 A.2d at 1283 (an overly optimistic
disclosure "might be harmful because it might induce stockholders to hold
out for an elusive, high-end bid"); In re Vitalink 1991 WL 238816, at *13
(same). Further disclosure therefore may have made the Proxy Statement
less, not more, reliable.
[19] The Proxy Statements disclosures regarding what Pioneer received
in the merger were also literally true. In the context of this merger, I
cannot conclude that the failure to disclose Houlihan's market value
analysis made the literally true disclosures misleading. Given the
bargaining history set forth in the Proxy Statement, what the Proxy conveys
to me is that Pioneer, which was originally offered a premium to

7

1ad Live decided to present the stockholders with one estimated market value ofthe Series
C (e.g., only the high end of Houlihan's range) and failed to disclose another (e.g., the low end of
Houlihan's range) I might agree with Goodwin that the situation would bear some similarity to that
presented in Lynch v. Vickers EnergyCo., Del. Supr., 383 A.2d 278 (1978). In that case, the tender
offer circular disclosed that "based on the cunrent judgment of the management" the net assets of
the company were worth "not less than $200,000,000 (approximately $16.00 per share) and could
be substantially greater" but did not disclose another valuation by management fixing the net asset
value at $250 million or $20 per share, and as high as $300 million. Although the Court indicated
that the disclosure might be technically accurate, "when, as here, management was in possession of
two estimates from responsible sources "one using a'floor' approach defining value in terms ofits
lowest worth, and the other a more 'optimistic' or ceiling approach defining value in terms of its
highest worth - it is our opinion that complete candor required disclosure of both estimates. If
management believed that one estimate was more accurate or realistic than another, it was free to
endorse that estimate and to explain the reason for doing so, but full disclosure, in our view was a
prerequisite." Id. at 281. In this case, Live did not disclose any "valuation" of the Series C by
Houlihan and I find this situation more comparable to those faced by this court in In re Vitalink and
Matador.
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liquidation price, supported the merger even after the 29% reduction in the
price offered to it for its Series C position. (Pl.'s Ex. 4 at 18.) Such a
disclosure implicitly suggests to this reader that Pioneer believed that no
better deals were available and that the merger was as good an offer as it
could get. It did not suggest to this reader that the common stockholders
were getting a great deal and Pioneer was getting a bad one, and that
therefore the common stockholders should vote to approve the merger on
that basis.
[20] I realize that the question of materiality is a close one. The closeness
of this question, however, also contributes to my conclusion that summary
judgment is appropriate on another ground. In the face of substantial
evidence explaining why the Proxy Statement legitimately focussed solely
on the Series C liquidation price, Goodwin has advanced no evidence that
the failure to disclose the concluded market analysis was intentional or the
result of bad faith. In this regard, several factors are worth noting. Most
important, the bargaining history regarding Pioneer's Series C position is
free from any hint that Pioneer attempted to obtain unreasonable
consideration for its Series C position at the expense of the common
stockholders. Goodwin concedes that there is no evidence that Pioneer
ever sought a higher price than Bain originally offered it. He also concedes
that Pioneer accepted a 29% cut from Bain's original offer, and that the
common stockholders took no cut. In these circumstances, I cannot fathom
why the Board or its financial advisor would have had an illicit motive to
intentionally misdisclose the facts regarding Pioneer's sale of its Series C
position. Contrary to Goodwin's assertion, the motive cannot be merely
that the Board or Houlihan wanted the merger approved. As to the Board,
that clearly was the case since otherwise it should not have recommended
the merger to its stockholders. As to Houlihan, it had little motive to care,
since its compensation was not tied to consummation. Rather, Goodwin
must proffer evidence of an improper motive on the part of a defendant
which was the driving force behind the non-disclosure. In the absence of
any evidence that Pioneer received anything at the expense of the common
stockholders, it is impossible to infer that Pioneer (or its affiliate directors),
much less the other directors or Houlihan, were motivated by a desire to
conceal material facts about the value of the Series C. It would be odd,
indeed, to so find in a situation where it appears that the major stockholder
acted with solicitude toward the other stockholders by suffering the full
pain of an adverse development, the IRS Proposal.
As to the failure to disclose the Carreden estimate, defendants
proffer the unrebutted affidavit of Joseph Huertas of Carreden who states
that it:

1114

DELAWARE JOURNAL oF CORPORATE LAW

[Vol. 24

... was prepared primarily for the benefit of Pioneer.
... Carreden calculated what we referred to as the 'fair market
value' of the Series C stock to be approximately $9.3 million.
This was an extremely tentative and preliminary estimate of
the value of this stock such as it might have in the hands of a
third-party as of November 1996; this calculation was based
solely upon a hypothetical 'discount! or 'rate of return' upon
the Series C stock to the original issued price of the Series C
stock, and this calculation did not include any control
premium to reflect Pioneer's position as majority voting
shareholder. The Company never asked us to prepare any
valuation of Pioneer's interest on behalf of the Company, and
the calculation was neither intended to be, nor actually was,
an opinion by Carreden as to the actual value of the Series C
shares or of Pioneer's interest in the Company.
(Huertas Aff. $ 9, A357-A358; see also Huertas Dep. at 54, A99.)
[21] I agree with the defendants that Carreden's early rough estimate was
not material since it was not part of the basis upon which any fairness
opinion about the common stock price was rendered and communicated to
the stockholders and since the evidence regarding its genesis suggests it
was unreliable. Van de Walle v. UnimationInc., Del. Ch., C.A. No. 7046,
1991 WL 36477, at *16, Jacobs, V.C. (Mar. 6, 1991) (information not
"intended to serve as a valuation... [was] not sufficiently reliable to be the
subject of mandated disclosure").
The Proxy states that Houlihan and the Boardfavored the
Buyout because the price to the common stockholders was a
premium over Live's unaffected stock tradingprice. But
Live's Board considered that price to be undervalued by
300-400%.
[22] Goodwin does not contend that the Proxy Statement's literal
disclosure regarding the fact that the common stock merger consideration
represented a premium to its market price is false. His only evidence in
support of this claim is a presentation comparing Live's price to earnings
ratio to the "S&P 500" average. This evidence does not create a triable
question of fact about whether the Board subjectively believed the common
stock to be undervalued by 300-400%. Therefore, I need not analyze
whether such a belief, if held by the Board, needed to be disclosed.
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The Proxyfails to disclose that: Houlihan hadvaluedLiveIs
film library at $147 million; RichardMedress valued it at
$121 million; andBain valued it at $100 million. Although
the film library is only a portion of Live's business, each of
these undisclosedvaluations exceeded the highest valuefor
Live assessed by Houlihan anddisclosedin the Proxy.
In August 1996, Houlihan Lokey issued an opinion to Live regarding
the value of its film library "as a valuation basis for a proposed financing
transaction." (Pl.'s Ex.29 at 1.) The opinion concluded that "as of
August 5,1996, the fair market value of a 100 percent ownership interest
of the Library, prior to any deductions for distribution fees, corporate
overhead and/or income taxes potentially associated with the Library, is
reasonably stated in the amount of ONE HUNDRED FORTY-SEVEN
MILLION DOLLARS ($147,000,000)." (Pl.'s Ex. 29 at 2.)
The only record evidence regarding this valuation explains that it
was not disclosed because it was prepared for a different purpose than
evaluation of the fairness of the merger. The 1997 valuation conducted in
connection with the merger was based on the going-concern value of the
library. Thus, in performing the net asset value analysis underlying its
fairness opinion, Houlihan Lokey adjusted its August 1996 valuation to
account for the diminution in value of the library due to the passage of
time, and to subtract a flat percentage for corporate overhead, distribution
fees, and taxes. (Armour Aff. 2-11, Ex. B.) These adjustments account
for the supposed discrepancy. (Id.) While Goodwin argues that the
adjustment made by Houlihan Lokey for the diminution of value in the
library due to the passage of time was too large, he cites no evidence in
support of that contention to contradict Houlihan's explanation that a film's
value diminishes rapidly as it moves from theatre to home distribution.
[23] Goodwin has not created a genuine dispute of fact as to whether the
August 1996 library valuation should have been disclosed. That valuation
was conducted for purposes other than valuing the going-concern value of
the library and the fairness of the merger. Citronv. FairchildCameraand
InstrumentCorp., Del. Supr., 569 A.2d 53, 70 (1989) (where appraisal was
produced for purpose other than establishing fair value of the company's
shares this factor supported a finding of non-materiality); In re Anderson,
Clayton ShareholdersLitig., Del. Ch., 519 A.2d 680, 692 (1986) (where
asset valuation was conducted for different purposes, its disclosure was not
obligated); Lewis v. CharanIndus., Del. Ch., C.A. No. 7738, 1984 WL
8257, at *3, Berger, V.C. (Sept. 20, 1984) (where appraisal estimated
liquidation rather than going-concern value this factor weighed against
disclosure obligation). Houlihan has presented unrefuted evidence
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explaining that the prior valuation was based on much different
assumptions and that when common assumptions were used, the valuations
reached comparable conclusions. Absent adjustment of the differing
valuations for common assumptions, disclosure of both would have been
confusing. With adjustment, the inclusion of both valuations would have
been more redundant than meaningful. Finally, there is no record evidence
from which I can infer that the supposed failure of disclosure resulted from
acts of disloyalty or bad faith.
Nor has Goodwin generated a dispute of fact as to whether Live
should have disclosed a valuation conducted before the merger by Bain.
This valuation was a reworking of Houlihan's August 1996 valuation,
which Bain regarded as much too high. (Pl.'s Ex. 42 at 57-59.) The
reworking produced an after-tax valuation of $70 million. (Pl.'s Ex. 34 at
7.) Even at the highest end of Bain's value range, the after-tax value was
only $80 million - or $16 million less than the merger consideration and
slightly lower than the mid-range valuation of the library Houlihan used in
connection with the fairness opinion and disclosed by Live in the Proxy
Statement. (Id.; Pl.'s Ex. 4 at 2.) Its disclosure would therefore have been
cumulative. More important, this valuation was not part of the basis for
any fairness opinion rendered to the stockholders. Nor does Goodwin
explain why Live had an obligation to disclose an internal valuation
conducted by Bain, a third-party purchaser, much less how such a
non-disclosure resulted from the defendants' disloyalty or bad faith.'
Houlihan'sclaim that it made no independentassessment of
Live's projectedresults wasfalse because Houlihan adjusted
its discount rate upwards, andthus its valuationdownward,
based on its assessment as to the reasonableness of Live's
forecasts.
The Proxy Statement includes the following passage:

'Goodwin also refers to a September 1996 library valuation performed by Richard Medress
for Canyon Partners which yielded a value of$116 million. (Pl.'sEx40atCPI-01557.) Defendants
argue thatthere is no record evidence suggesting that Live was ever aware ofthis valuation, and that
there was therefore no obligation for them to disclose an unknown asset valuation by a third party.
I agree with them. Nor do I believe Goodwin is aided by the fact that a July 25, 1997 presentation
on behalfof Live -by then controlled by Bain - by Chase Securities, Inc. to prospective lenders,
valued the library at $121 million. This figure is based on a valuation by the same Richard Medress
referenced above and there is no evidence that Live's directors had access to Medress' valuation
before the merger was consummated. Moreover, Goodwin does not contest that this presentation
was founded on Bain's business plan for Live.
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In rendering its opinion, Houlihan Lokey relied, without
independent verification, on the accuracy and completeness
of all financial or other information publicly available or
furnished to Houlihan Lokey by or on behalf of the Company.
Except for its valuation of the Company's film library,
Houlihan Lokey did not make an independent evaluation or
appraisal of any of the Company's assets or liabilities.
(Pl.'s Ex. 4 at 22.)
Houlihan calculated a discount rate to use in its discounted cash flow
analysis which accounted for the risk that Live might not achieve its
projected cash flows. Therefore, Goodwin concludes that the Proxy
Statements assertion that Houlihan made no independent assessment of
Live's results is materially misleading.
[24] I do not believe this to be the case. To this reader, the challenged
disclosure conveys only the meaning that Houlihan did not independently
verify information provided to it by Live, but relied upon the accuracy and
completeness of information furnished to it by Live. I do not read the
disclosure as indicating that Houlihan did not use its professional judgment
to analyze that information in rendering its fairness opinion, such as by
determining that Live's projected results should be discounted for risk. To
the contrary, the Proxy Statement strongly suggests Houlihan would use
such judgment. (Pl.'s Ex. 4 at 22.) Decisively, the Proxy Statement
discloses the fact that Houlihan: "[U]sed discount rates ranging from
15.0% to 16.5%, which were determined on an analysis of comparable
companies and on several factors such as the inflation rate, interest rates,
the inherent risks of the Company and the cost of capital." (Pl.'s Ex. 4 at
20); see In re Cheyenne Software, Inc. ShareholdersLitig., Del. Ch., C.A.
No. 14941, 1996 WL 652765, at *4, Chandler, V.C. (Nov. 7, 1996)
(rejecting claim that a disclosed discounting of management projections by
an investment bank was inconsistent with the disclosure's other statement
that the investment bank relied on the accuracy of management's
estimates).
The Proxy cites to Houlihan's Comparable Company and
ComparableTransactionanalyses as supportfor itsfairness
opinion, but infact, Houlihan did not use those analyses at
all.
Goodwin bases this claim on the fact that Houlihan used a multiple
of .45 to .55 to value Live when the range of multiples identified by
Houlihan's comparable company analysis was significantly higher. In
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particular, Goodwin cites to testimony by Mr. Lewis of Houlihan that it
"did not rely on this analysis." (Pl.'s Ex. 28 at 66.)
Based on this testimony, Goodwin claims that the comparable
transaction and company analyses were a sham, stating that Houlihan "did
not do the work it said it did" and that the Board was never presented with
the comparable transaction analysis. (Pl.'s Op. Br. at 28.) He also claims
that it was absurd for Houlihan to use the company's historical trading
multiple to determine value since that will always yield a value equal to the
company's current trading price.
The defendants admit that Houlihan used a median close to Live's
historical trading range after Houlihan concluded that the comparables it
examined were not in fact very comparable. The Proxy Statement itself
noted that Houlihan "did not rely solely on the quantitative results of the
[comparable company] analysis, and accordingly also made qualitative
judgments concerning differences between the financial and operating
characteristics for the Company and the Selected Companies that would
affect the public trading values of the Company and the Selected
Companies." (Pl.'s Ex. 4 at 21; see also Pl.'s Ex. 4 at 22.) (same disclaimer
for comparable transaction analysis). Defendants also point out that
Goodwin's claim that Houlihan never presented its comparable transaction
analysis to the Board is disproved by the very document it cites as omitting
such an analysis. They are right on this score. (Pl.'s Ex. 45 at 26-32.)
In my view, however, Goodwin is correct in his assertion that the
Proxy Statement should have been clearer about how the "comparables"
analyses were used and how Houlihan arrived at the conclusion it reached
as a result of those analyses.9 Although the, disclosure indicated the
multiples from the comparable companies and transactions and indicated
that Houlihan made qualitative judgments about the true comparability of
those comparables, it did not state the actual multiple selected by Houlihan
as a result of this analyses. Having gone as far as it did in describing the
analysis, the Proxy Statement should have finished the job by clearly
stating how Houlihan reached its valuations under these methods. I
disagree, though, with Goodwin's assertion that Live had a duty to state that
Houlihan did not use the analyses at all simply because Goodwin does not
like the conclusions Houlihan drew from them.
[25] Even though I believe a clearer statement of Houlihan's methodology
and conclusion would have been of material interest this does not preserve
Goodwin's claim. There is no evidence to support a claim that the lack of

9
For example, by disclosing that after consideration ofthe comparables, Houlfhan concluded
that the market was pricing Live's stock fairly.
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clarity regarding the comparables analyses was intentional or unfaithful.
The absence of any evidence regarding how this particular aspect of the
comparables analyses came to be omitted from the disclosure coupled with
the highly qualified nature of the disclosures which were made supports an
award of summary judgment for the defendants on this claim.
Live had agreed, and had already put in place, a plan
proposedby Bain to reduce Live's operatingexpenses.
Goodwin alleges that Bain presented a business plan to Live on
March 7, 1997, which included a series of cost reductions that Bain had
already discussed with Live's management. (Pl.'s Ex. 53 at 6.) The
presentation states among other things that "Bain and management are
ready to implement a new business plan with concurrent cost reduction"
and the "Company has reviewed Bain cost reduction plan and has
proactively initiated first round." (Pl.'s Ex. 53 at 6, 13.) There is testimony
in the record indicating that Houlihan: knew that Bain planned
cost-reductions for 1997; did not know about the extent of these reductions
or whether any of these reductions had been implemented prior to the
merger; and did not include any of these reductions in its analysis of the
merger. (Pl.'s Ex. 28 at 32-36.)
[26] At this stage of the litigation, Goodwin must do more than meet a
pleading standard. He must produce record evidence from which it can be
inferred that a round of cost reductions had been implemented before the
merger that had a material effect on Live's value and that this
value-relevant fact was not disclosed as a result of bad faith or disloyalty.
He has not done so. While the board presentation is suggestive, Goodwin
does not accompany it with record evidence about the value of these
measures or any evidence that they actually were taken before the merger.
The tools of discovery were available to him to gather it. Its absence is
telling and leaves me with no basis to find that any failure to disclose these
non-quantified cost-savings was an omission of a material fact.
Live overstatedits tax liabilityin the Proxy by claimingthat
it was $16 million while [Live] simultaneouslyrepresentedto
its lenders that the liabilitywas actually $12 million.
In the Proxy Statement issued on June 16, 1997, Live represented
that the IRS' proposed adjustments to Live's tax liabilities "may total
approximately $16 million." (Pl.'s Ex. 4 at 14.) Yet, Goodwin directs my
attention to documents demonstrating that soon after the merger, Live
represented to Chase Securities, Inc., at that time a prospective lender, that
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the tax liability arising from this audit would amount to only $12 million.
(Mondros Aff., Ex. 2 at 3; Pl.'s Ex. 41 at § 9 p. 6.)
[27] The materiality of this discrepancy seems to me nonexistent. The
Proxy Statement disclosed an estimated potential tax liability and explained
that the potential liability had impelled Bain to reduce its bid - an effort
which exacted a large price cut to Pioneer. Absent any hint of evidence
that the disputed difference in the tax liability bore on the merger
consideration to be paid for the common stock or would have moved
Houlihan's valuation range in a meaningful way, I do not believe Goodwin
has created a genuine dispute about the materiality of this discrepancy.
Furthermore, Goodwin has produced no evidence that the Board estimated
the value at $12 million before the merger. In re Anderson, Clayton, 519
A.2d at 693 (no duty to disclose information of which Board is unaware).
His only evidence is a pre-merger document prepared by Chase for and
produced in discovery by Bain, not Live. (Mondros Aff. Ex. 2.) Nor does
the record permit an inference of disloyalty or bad faith.
3.

Burlage/Cushey Claims.

Burlage and Cushey believed that they hadreachedagreements with Bain
that they would continue on after the merger and,infact, draftemployment
agreementshad been exchanged. However, the Proxy states thatno such
agreementshad been reached.
In pertinent part the Proxy Statement says:
[A]t present there are no agreements, commitments or
understandings with respect to any additional payments or
amendments to the existing employment agreements of
Messrs. Burlage and Cushey or to any continuing role by Mr.
Pearl after the Merger, although such discussions may be
renewed in the future. It is not presently contemplated that
management of the Company will change after the Merger.
(Pl.'s Ex. 4 at 39.)
Goodwin argues that "[t]his carefully painted picture of tentative,
incomplete discussions is completely false." The truth, he claims, is that
Bain knew that Burlage, Cushey, and Pearl would only agree to the merger
if they could remain in control after it was consummated. Therefore, Bain
promised them they would receive new employment contracts after the
merger but calculatedly told them after draft employment agreements and
terms sheets had been exchanged that there might be an "SEC problem" if
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agreements were actually signed before the merger. (Pl.'s Ex. 15.)
Although Goodwin admits that these agreements were never signed, he
claims that both Burlage and Cushey believed that agreements had been
reached. In support of this assertion, Goodwin points to letters written to
Live by Cushey and by an attorney for Burlage shortly after the merger
indicating that both believed they would receive enhanced contracts after
the merger. (Pl.'s Ex. 57 at 2.)"o
Defendants claim that the disclosure is accurate and complete since
it identifies: that Burlage and Cushey had multi-year employment
contracts, that as of the time of the Proxy Statement there were no
"agreements, commitments or understandings with respect to any
additional payments or amendments to the existing employment
agreements... although such discussions may be renewed in the future.";
and that it was "not presently contemplated that management of the
Company will change after the Merger." (Ex. 4 at 39; see also Pearl Aff.
13-14, A485-A486; Pretlow Aff. 8-9, A519-A520; Burlage Dep. at
58-60, A14-A16; Cohen Dep. at 19-21, A25-A27; Curcio Dep. at 49, A38;
Gordon Dep. at 19, A66; Pretlow Dep. at 72, A154.) Therefore, they say
that even if Burlage and Cushey were "promised" continued employment,
"the only 'fact' supposedly not disclosed to the Board was that Bain had
'promised' to do that which it had already expressed an intention of doing."
(Def. Ans. Br. at 13.)
[28] On this record, summary judgment regarding this aspect of
Goodwin's claim is appropriate. While I agree with Goodwin that there is
evidence that Burlage and Cushey held a subjective belief that they would
do better after the merger than before," the stockholders were told the most
important facts that they were likely to be retained, had discussed better

"0Goodwin claims that Bain was operating on a very cynical plane indeed, because
unbeknownst to Burlage and Cushey, Bain was planning a "double double cross" whereby they
duped management into supporting the merger on the basis of oral promises of future employment
while at the same time planning to bring in a newmanagement team. (Pl.'s Op. Br. at 24.) Indeed,
says Goodwin, before the merger closed, Bain had told Chase that it intended to bring in two new
managers but wanted to be quiet about it because they wanted Burlage to focus on consummating
the merger. (PI.s Ex. 30 at I.) Exciting rhetoric about "double double crosses" does not substitute
for record evidence from which inferences of bad faith, intentional non-disclosures can be drawn.
Goodwin's allegations regarding entrenchment motives on the part of Burlage and Cushey are not
backed by evidence nor does the fact that Bain indisputably sought to bring in new managers to
work with Burlage and Cushey support an inference that Bain therefore wished to get rid of, rather
than supplement, existing management. The very document Goodwin cites in this regard suggests
Bain wanted Burlage to stay. In any event, Goodwin's heated rhetoric does not support his claim
thatthe Proxy Statement did not fairly disclose Burlage's and Cushey's interest in remaining atLive.
"A subjective belief at odds with the record evidence about the employment negotiations.
This evidence suggests that the parties were far apart on important issues such as job titles,
responsibilities, and compensation. (A340-A344; A312-A315.)
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contracts, and might obtain such contracts after the merger. Any additional
disclosure regarding Burlage's and Cushey's subjective views would have
added very little informational value, especially since their personal
situations had no direct relationship to the question of whether $6 a share
was a good price. In light of the defendants' disclosures of the most
important facts, it is also impossible to draw an inference of disloyalty or
bad faith regarding this non-disclosure.
4.

Negotiation Claims
The Steering Committee and the Board never even tried to
negotiatea betterpricefor the common stockholders, nor did
they try to test the marketfor [Live].

[29] This disclosure claim is based on the Proxy Statement's failure to
include Goodwin's view of the negotiating process. The fact that the Board
never tried to negotiate a better price once Bain met Live's original demand
of $6 a share for the common stock is implicit in the Proxy Statements own
description of the negotiation process, which states that Live asked for that
price. (Pl.'s Ex. 4 at 10.) Goodwin also ignores the fact that the Proxy
Statement describes the Board's extensive efforts to undertake a
recapitalization and explains the Board's basis for concluding that shopping
the Bain deal would not result in a better transaction. Goodwin points to
no part of that description which he alleges is false or misleading in regard
to the Board's efforts; in fact, he himself cites to language in the Proxy
Statement that indicates that Carreden was never engaged to find a buyer
for Live and that Live did not search for other buyers before agreeing to the
Bain merger proposal. (Pl.'s Ex. 4 at 10,16.) The Proxy Statement is
simply not false and misleading and the fact that Live did not characterize
the course of events in a negative manner does not constitute a breach of
the duty of disclosure.12 Loudon, 700 A.2d at 143 (no duty to
self-flagellate).

12Even ifthe Proxy Statementhad omitted these facts, Goodwin's contention that the board
should have disclosed its inaction is inconsistent with this courts decision in In re Vitalink, 1991
WL 238816, at *14. In that case, then Vice Chancellor Chandler held that it was not necessary for
a board to disclose that it did not canvass the market when the board had a reliable basis ofevidence
upon which to evaluate the transaction. Although not stated explicitly, the basis for the decision
appears to rest on the proposition that where the board fairly describes what it did to reach its
decision, it need not disclose what it did not do to reach its decision. Here, the Proxy Statement
already fairly discloses that which Goodwin contends it omits.
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The Board and shareholders were not told that counsel
thought that the terminationfee agreed to between Live and
Bain was too high.
[30] The termination fee of $3 million amounted to 3.125% of the
merger's $96 million value. Goodwin's claim derives from a March 29,
1997 memorandum from Live's outside counsel to Bain's counsel, stating
that "[o]ur Delaware counsel had heartburn over the size of the break up
fee." (Pl.'s Ex. 63 at 2.) Defendants point out that this memorandum
commented upon a proposed termination fee of $4 million (4.16% of the
deal) with no cap on expenses, and not the final agreement which reduced
the termination fee by $1 million and capped expenses at $1 million.
(Def.'s Reply Br., Ex. 7 at 34; compare A291.) The Proxy Statement also
discloses the existence of the termination fee, its amount, and the
provisions upon which it would become payable to Bain. (Pl.'s Ex. 4 at
32-33.) Therefore, the Proxy Statement gave the shareholders the objective
facts about the termination fee. The Board was under no obligation to
include the subjective views of one of its lawyers that an earlier fee
proposal was too high. See Cinerama,Inc. v. Technicolor,Inc., Del. Ch.,
C.A. No. 8358, 1991 WL 111134, at *24 (June 24, 1991) (subsequent
history omitted) (where underlying facts regarding certain stockholder
agreements were disclosed, company did not have to disclose that the
agreements "in combination amounted to a lock-up"). Implying such a
duty even as to agreed-upon provisions would raise numerous difficulties,
not the least of which would be determining exactly whose views on the
size of the termination fee would need to be disclosed to avoid a greater
partial disclosure problem.13
B.

Goodwin's Revlon Claim

[31-33]
Once a board of directors determines to sell the corporation
in a change of control transaction - as the Live Board did - their

"Goodwin cannot find comfort in the Supreme Court's Zim decision. In Zirn, the board
disclosed that in the view of special counsel an important patentfs value was in doubt because of
litigation and that there was a "significant possibility" ofnot prevailing at a particular stage in the
litigation process. Given that this risk was disclosed and cast a shadow on the asset's value, the
opinion of the same special counsel that the company had an excellent chance of upholding the
patent ultimately was material because it helped the shareholders put the partial disclosure in
context. 681 A.2d at 1053. Here, the objective fact - the size of the termination fee - was
disclosed and the subjective views of an advisor about its size would have added little. Indeed,
Goodwin knew about the fee, filed a complaint in this court, but never pressed for a preliminary
injunction alleging that the fee was impermissible.
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responsibility is to get the highest value reasonably attainable for the
stockholders. ParamountComm., Inc. v. QVC Network; Inc., Del. Supr.,
637 A.2d 34, 44 (1994); Revlon, 506 A.2d at 182; In re Vitalink 1991 WL
238816, at *5. This obligation is a contextually-specific application of the
directors' duty to act in accordance with their fiduciary obligations, and
"there is no single blue print that a board must follow to fulfill its [Revlon]
duties." Barkan v. Amsted Industries, Inc., Del. Supr., 567 A.2d 1279,
1286 (1989). "Rather, the board's actions must be evaluated in light of
relevant circumstances to determine if they were undertaken with due
diligence and good faith. If no breach of duty is found, the board's actions
are entitled to the protections of the business judgment rule." Id.
At trial, Goodwin can only prevail if the defendants breached their
duties of good faith and loyalty and as a result did not obtain the highest
price reasonably available. The defendants have supported their motion
with record evidence detailing their efforts to obtain a good value for Live's
common stockholders and explaining the basis for their decision to support
the merger. Goodwin contends that he has produced evidence creating a
genuine issue of material fact regarding whether the defendants breached
their Revlon obligations in two respects: "(1) they did not even seek to
negotiate a better price for the common stockholders because the
negotiating team was focussed on obtaining lucrative new contracts for
itself and securing Pioneer's post-Buyout business relationship with the
Company; and (2) they failed to do any market check let alone an adequate
one, for fear that another prospective buyer would want to eliminate current
management." (Pl.'s Ans. Br. at 11.)
[34] Each of Goodwin's Revlon claims thus consists of an argument that
the Board failed to do something (negotiate a higher price or conduct a
market check) because members of the Board had an illicit motive
(lucrative new contracts; a secure position for Pioneer; entrenchment as
management). Therefore, for there to be a genuine dispute of fact on
Goodwin's own theories, there must be record evidence of not only the
allegedly unreasonable failure of the Board to undertake effective action to
get a favorable price but of the supposed illicit motive for that failure.
[35] Even construing the record evidence in the light most favorable to
Goodwin, I do not find there to be a genuine issue of material fact
regarding whether the Live defendants breached their Revlon duties. The
record is replete with evidence which suggests that the Board had a
reasonable basis to conclude that the Bain merger was the best transaction
reasonably available to Live's common stockholders. See Barkan, 567
A.2d at 1287 (if a board has "a reliable body of evidence with which to
evaluate the fairness of a transaction" it need not conduct an active market
canvass).
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Live engaged in a lengthy and publicly disclosed search for a
recapitalization lender with the help of Carreden, an experienced
investment bank. This search began a year and a half before the merger
was consummated and was publicly disclosed in Live's March 1996 10-K
and the August 1996 Schedule 13 E-4. Although this search was not one
for "purchasers"per se, the search did result in three expressions of interest
in a purchase and did involve serious contacts with a large number of
important financial institutions frequently involved in financing mergers
and acquisitions. Moreover, it is uncontroverted that Carreden was not
hampered from talking with parties who expressed an interest in purchasing
Live; in fact, it did so upon referrals from defendant Burlage. Indeed, Bain
itself was identified through Carreden's search for a recapitalization
financier. Live's extensive search for recapitalization partners and the
failure ofthat search to generate serious interest from any parties other than
Bain and Canyon provided substantial support for the Board's decision that
Bain's offer was the most attractive one reasonably available. Barkan, 567
A.2d at 1287 ("when it is widely known that some change of control is in
the offing and no rival bids are forthcoming over an extended period of
time, that fact is supportive of the board's decision to proceed"); In re
Vitalink, 1991 WL 238816, at *11 (where 45 days passed between the
announcement of a tender offer and closing without an inquiry from an
interested bidder, this fact was supportive of a finding that the board had
adequate information to determine that a deal was the best available).
Live got the premium price that it demanded from Bain for its
common stockholders. It seems to me to be a strange notion to posit that
the Board had a duty in the negotiations to seek a higher price than the one
it itself demanded. Live's demand was made after discussions between its
Steering Committee and Carreden and after Carreden's search was well
underway and had only generated serious interest from Canyon in the form
of its unattractive recapitalization proposal. In the context of this particular
negotiation, the reasonableness of the Board's negotiating effort is further
supported by the fact that after the adverse IRS Proposal was received,
Pioneer was forced to absorb a cut in Bain's offer and the common
stockholders were held harmless - and left free to receive the substantial
14
premium Live had sought and obtained for them.

"At oral argument, Goodwin argued that the fact that Live set the price was immaterial
because it demanded $6 a share for a $50 million equity investment,not for the sale ofthe company.
Given Live's value, its Series B and Series C stock and its substantial debt, it is difficult to believe
that any reasonably prudent investor would have put $50 million into Live without obtaining control.
Carreden's invitation seems like a clear overture to serious negotiations over a sale.
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[36] The Board's decision was also made upon the advice of Carreden
that its search would have signaled to the marketplace that Live was
available and that any other interested purchasers would have come
forward by April 1997. (Pl.'s Ex. 4 at 16; Huertas Aff. T 12, A359-A360.)
The fact that the Board relied upon expert advice in reaching its decision
not to look for other purchasers also supports the reasonableness of its
efforts. In re Vitalinl, 1991 WL 238816, at *12 (board's reliance on advice
of investment bank that no other bidder was interested supported finding
that the board had a "reasonable basis" to conclude it obtained the best
overall offer).
The Board's decision to accept Bain's offer without a subsequent
market check was also informed by its consideration of the views of
Houlihan as to the fairness of the price and a comparison of Bain's offer to
the Canyon Plan. The Bain proposal was not the only one on the table.
The Board also had the opportunity to weigh Bain's offer against the
Canyon Plan which placed a value of $4.50 on the common stock.
Houlihan also advised the Board that the premium of approximately 50%
over market offered by Bain was fair. Such advice regarding a much
smaller premium has been found to be indicia of the reasonableness of a
board's decision not to shop a merger proposal. See In re Vitalink, 1991
WL 238816, at * 11 (opinion of investment bank as to fairness of merger
proposing a 23.5% premium supports board's decision not to conduct a
market check); see also Cinerama,Inc. v. Technicolor,Inc., Del. Ch., 663
A.2d 1134, 1143 (1994) (subsequent history omitted) (board's reliance on
expert advice as to fairness of merger consideration supported finding that
the merger was completely fair).
[37] Of major significance is the absence of record evidence showing that
the Board undertook unreasonable defensive measures to prevent other
bidders from coming forward or that the Board resisted overtures from any
potentially interested purchasers. Although the merger agreement
contained a 3.125% termination fee, this type of fee is commonplace and
the amount is within the range of reasonableness approved by this court in
similar contexts. See, e.g, Matador, 1998 WL 842286, at *9 n.15
(discussing authorities). Moreover, Goodwin did not seek to enjoin the
transaction on the basis of that fee, nor does he attack other aspects of the
merger agreement as being unreasonable under the standard set forth in
Unocalv. Mesa Petroleum,Del. Supr., 493 A.2d 946 (1985).1 Given that
'5Goodwin also claims that the merger was 'locked-up" and no bidders would come forward
because Pioneer contractually obligated itself to support it. However, its agreement to do so
expressly entitled it to consider other offers which would be more beneficial to it and Lives other
stockholders. (Pl.'s Ex. 64 at § 4.01.)
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no draconian defenses were in place and that the merger was consummated
three months after its public announcement, the fact that no bidders came
forward is important evidence supporting the reasonableness of the Board's
decision. Barkan,567 A.2d at 1287 (noting that the potential bidders know
that anti-takeover defenses may not be used unfairly or for entrenchment
purposes and therefore "they have no reason to refrain from bidding if they
believe that they can make a profitable offer for control of the company");
In re Vitalink 1991 WL 238816, at *11 (lockups and termination fees did
not present barrier to implicit market test such that it was unreasonable for
board to rely upon that test as evidence of a reasonable basis for its
decision); Matador, 1998 WL 842286, at *11 (failure of any potential
competitor to make a competing bid within a month after transaction was
announced "is evidence that the directors, in fact, obtained the highest and
best transaction reasonably available").
[38] The record is devoid of evidence, rather than mere allegations, of
illicit motivation. The only evidence to support Goodwin's contention that
the Board failed to seek a higher price "because it was focussed on securing
Pioneer's post-Buyout business relationship with [Live]" is that Live and
Pioneer discussed other commercial arrangements as possible conditions
precedent to the merger. Goodwin has not produced any evidence valuing
these possible arrangements. Given the undisputed fact that Live and
Pioneer's commercial relationship long predated the merger and the
absence of any showing by Goodwin that its pre-merger dealings were out
of the ordinary, there is no evidence from which I can infer that any failure
or the part of Live to seek a higher price or to shop the Bain deal was the
result of its desire to protect Pioneer's commercial relationship with Live
post-merger. The lack of evidence regarding the value and nature of these
commercial relationships is especially important since the natural inference
one makes about Pioneer is that it would wish to receive a high price for its
637,844 shares of common stock. Ordinarily, the fact that Pioneer accepted
the same per share consideration for its common stock as the other
stockholders and the fact that it - rather than the common stockholders took the hit when Bain reduced its offer in the wake of the IRS Proposal
would be strong evidence of the reasonableness of the Board's decision.
Cinerama,663 A.2d at 1140, 1143 (fact that management directors sold
their own shares at the same price paid to remaining shareholders
"powerfully implies that the price received was fair"); Yanow v. Scientific
Leasing, Inc., Del. Ch., C.A. Nos. 9536, 9561, 1988 WI 8772, at *5,
Jacobs, V.C. (Feb. 8, 1988) (same); see also Citron, 569 A.2d at 66.
(rejecting claim that representative of large stockholder on board was
"interested" in merger where there was "not a scintilla of evidence" that the
director sought "more favorable terms for a buy-out of its shares than the

1128

DELAWARE JOURNAL OF CORPORATE LAW[

[Vol. 24

shares of the remaining... shareholders."). Goodwin has failed to produce
record evidence suggesting that Pioneer received (or was promised) side
consideration that dampened its natural desire to obtain good value for its
common shares. This is fatal to his claim. Cf Yanow v. Scientific Leasing,
Inc., Del. Ch., C.A. Nos. 9536,9561, 1991 WL 165304, at *7, Jacobs, V.C.
(July 31, 1991) (Where plaintiff failed to produce evidence to support
allegation that "side deal" existed which would have induced a large
stockholder to accept less than the highest value for its shares, plaintiffs
entire fairness claim was rejected on a motion for summary judgment).
Nor has Goodwin produced record evidence creating a genuine issue
of fact whether the Board's decision not to shop the Bain proposal was
motivated by Burlage and Cushey's desire to remain as managers. The fact
that they did so desire is undisputed and was disclosed to the Board and the
shareholders. Nothing in the record suggests that this proffered motivation
somehow prevented Live's thirteen member Board from negotiating
effectively with Bain or entertaining other offers. Although Goodwin's
accusations that Burlage and Cushey impeded a market check "for fear that
another prospective purchaser" would eliminate them might survive a
motion to dismiss, at this stage Goodwin must produce evidence from
which I might infer that this was actually the case. He has not done so. No
evidence of such obstructive behavior has been presented; in fact, the
record evidence regarding Burlage's involvement in the search for
alternatives suggests that he supported the Board's decision to retain
Carreden to help Live undertake a major recapitalization and that he
referred two prospective buyers to Carreden. (Pl.'s Ex. 22 at 42-43;
Huertas Aff. T 5, A355-A356.) Moreover, the fact that Burlage and Cushey
executed long-term employment contracts in January 1997 is evidence of
economic security that undercuts Goodwin's mere rhetoric about their
impeding motives. (Pl.'s Ex. 4 at 37-38.)
[39] In sum, Goodwin has failed to produce record evidence creating a
triable issue of fact as to whether the conduct of the sale of Live by the
defendants was deficient as a result of bad faith or disloyal acts by them.
Therefore, summary judgment on this count of Goodwin's complaint is
granted to the defendants.
C. Goodwin's Unfair Dealing Claims
[40] Goodwin's unfair dealing claims are thematically and evidentially
consistent with his prior claims. In essence, he alleges that an "interested"
majority of Live's Board sold out the common stockholders for the benefit
of management and Pioneer. To succeed on this claim, there must be
record evidence creating a genuine issue of material fact as to whether the
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presumption that the Live Board entered into the merger in conformity with
their fiduciary duties of good faith and loyalty has been rebutted.' 6
[41-44]
The business judgment rule creates 'a presumption that in

making a business decision, the directors of a corporation act on an
informed basis [i.e., with due care], in good faith and in the honest belief
that the action taken was in the best interests of the company."' Citron, 569
A.2d at 64 {quoting Aronson v. Lewis, Del. Supr., 473 A.2d 805, 812
(1984)). A plaintiff challenging a board decision bears the burden to rebut
the rule's presumption by providing evidence that the directors breached
their fiduciary duties. 17 Cede & Co. v. Technicolor,Del. Supr., 634 A.2d
345,361 (1993) (subsequent history omitted) ("Cede I"); Citron, 569 A.2d
at 64. If the plaintiff fails to rebut the presumption, the business judgment
rule protects the decision made. Id. If the rule is rebutted, the burden shifts

6
1 1n a case like this where no allegation of discrimination between rival bidders is at issue
and where an exculpatory charter provision is in place blocking duty of care claims, the analysis of
a proffered Revlon claim and a proffered unfair dealing claim will be hard to differentiate. To
succeed on either theory, plaintiff will have to create a genuine dispute about whether the board's
approval ofthe merger was the product of bad faith or disloyalty. To decide this question requires
an examination of the defendant directors' motivations and interests, and whether they differed
materially from those of the stockholders.
"7One reading of Cede II might suggest that an examination of whether the defendant
directors breached their duty of care might be required in this case solely for purposes of
determining whether the presumption ofthe business judgment rule has been rebuffed. See Cede
1,634 A.2d at 371 (breach ofduty of care rebutted presumption and shifted burden to defendants
to show that the challenged transaction was entirely fair); cf Cunningham & Yablon, Delaware
FiduciaryDutyAfier QVC and Technicolor: A UnifiedStandard(andthe End ofRevlon Duties?),
49 Bus. Law. 1593, 1625 (1994) (indicating that the distinction between the duty of care and duty
of loyalty has been blurred in recent Delaware decisional law and that this blurring may limit the
effect of 8 Del. C. § 102(b)(7) as a practical matter). In my view, such an examination is not
requiredin acase involving only claims formonetary damages andinwhich the defendant directors
are immune from personal liability for due care violations. A contrary reading of Cede /would gut
§ 102(b)(7) of the DGCL by restoring many of the inhibitions to director risk-taking which existed
prior to its enactment. A board might rightly fear that the chances for exposure to liability and for
a court to upset its decisions would materially be enhanced if a breach of the duty of care although notjustifying a damages recovery itself- could produce a possibly outcome determinative
shift ofthe burden of proof to the directors to demonstrate the "entire fairness" oftransactions they
approve. Moreover, if upon such a burden shift the defendants fail to demonstrate entire fairness
solely because their own breaches ofthe duty of care resulted in, for example, an unfair price, what
is the remedy ifthe transaction has been consummated and money damages are all that are at issue?
A much more faithful reading is that where an exculpatory charter provision bars a monetary
recovery for a duty of care violation and only monetary, not injunctive relief, is at issue, the
burden-shifting analysis required by Cede II should focus only upon the duties of good faith and
loyalty. Such an approachis also consistentwith corporate democracy as authorized by § 102(b)(7).
Where a corporate electorate has adopted an exculpatory charter provision, it has presumably
decided that it prefers a board more insulated from liability either because the board's insulation
from negligence claims may lead it to undertake potentially profitable but riskier transactions that
it might otherwise eschew orbecause the company will be able to attract better directors to serve on
the board.
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to the defendants directors to prove that the transaction was entirely fair to
the plaintiff shareholder. Id.
[45-47]
Where a board approves a transaction with a third party and
a shareholder plaintiff attempts to rebut the rule on the basis of an alleged
self-interest on the part of certain board members, the shareholder
plaintiffs burden to rebut the presumption requires him to make two
showings. First, the plaintiff must proffer evidence showing that those
members of the board had a material self-interest in the challenged
transaction. Cede 1, 634 A.2d at 363-364; CineramaInc. v. Technicolor
("Cinerama'),Del. Supr., 663 A.2d 1156, 1167-1168 (1995) (subsequent
history omitted). Evidence of mere self-interest alone is not enough. Cede
I1, 634 A.2d at 363. Rather, there must be evidence of a substantial
self-interest suggesting disloyalty, such as evidence of entrenchment
motives, vote selling, or fraud. Id. at 362-363; Cinerama, 663 A.2d at
1169. This is a necessarily "fact-dominated question, the answer to which
will necessarily vary from case to case." Id. at 364.
[48-49]
Second, the plaintiff must show that those materially
self-interested members either: a) constituted a majority of the board; b)
controlled and dominated the board as a whole; or c) i) failed to disclose
their interests in the transaction to the board; ii) and a reasonable board
member would have regarded the existence of their material interests as a
significant fact in the evaluation of the proposed transaction. Cinerama,
Del. Supr. 663 A.2d at 1168 (citing Cinerama,Inc. v. Technicolor, Inc.,
Del. Ch., 663 A.2d at 1134, 1153 (1994) (subsequent history omitted)).
Absent such a showing, the mere presence of a conflicted director or an act
of disloyalty by a director, does not deprive the board of the business
judgment rule's presumption of loyalty. Cede II, 634 A.2d at 363.
[50] Goodwin alleges that the merger was approved by a Board
dominated by an interested majority of eight of the thirteen directors, to
wit:
Defendants Burlage and Cushey were interested by virtue of
their employment contracts.
Defendant Pearl was interested by virtue of his consulting
agreement.
Defendants Nijiima, Ori, Pierson, Koshiba, and Noda were
interested by virtue of their affiliations with Pioneer which
obtained benefits from the merger which affected their
independence to the detriment of Live's minority
stockholders.
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(Pl.'s Ans. Br. at 38-39.)18
Pursuant to the Supreme Courtes instructions in Cede 1, the materiality
standard must be applied to each challenged director on an individualized
basis.
[51] As to directors Burlage and Cushey, there is evidence that they
apparently had a subjective expectancy that they would continue as
high-ranking managers of Live after a change of control transaction with
Bain was consummated and that they would be retained on an enhanced
economic basis. Although I am doubtful that this expectancy might
ultimately be found to be material after a full evidentiary hearing, cf
Cinerama,663 A.2d at 1174 (the hope of future employment is not the type
of interest with which § 144 of the DGCL is concerned), for purposes of
this summary judgment motion, I believe that Goodwin has produced
sufficient evidence to generate a triable issue of fact regarding whether
Burlage's and Cushey's expectations constituted a material interest in the
merger not shared by the stockholders.
[52] What I do not believe Goodwin has pointed to is record evidence
creating a triable issue of fact that these potentially material interests of
Burlage and Cushey infected the deliberative processes of the Live Board
to an extent that the Board should be stripped of the protections of the
business judgment rule. There is no record evidence from which I can infer
that the remaining members of Live's Board were dominated or controlled
by Burlage and Cushey. Most important, the record is clear that the Board
and the stockholders were both informed that: Burlage and Cushey had
existing multi-year employment contracts; that Bain had discussed new
employment contracts with Burlage and Cushey; that Bain expected to
retain them; and that the negotiation of new contracts might continue after
the merger was consummated. Given these disclosures, any failure by
Burlage and Cushey to disclose their subjective expectations of better
contract terms would not have deprived the rest of the board (or, as I
discussed earlier, the stockholders) of a "significant fact in the evaluation
of the proposed transaction." Cinerama,663 A.2d at 1153.
The record evidence regarding director Pearl's supposedly material
self-interest in the transaction is even sketchier. It is undisputed that Bain
talked to Pearl about a possible consulting agreement, and that the parties

'9Belatedly, Goodwin also attacked the independence ofdirectorLloyd, who he claims was
only interested in protecting the Series B stockholders. Goodwin has not produced evidence
sufficient to raise a genuine doubt about Lloyd's independence. Moreover, if Lloyd had not
considered the interests of the Series B in exercising his duties, I strongly suspect Goodwin whose largest economic stake in Live was as a Series B holder -would be here arguing that he
should have.
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put off those discussions until after the merger. While I am willing to
assume that Burlage's and Cushey's personal desire to remain as full-time,
high-ranking managers of Live upon enhanced terms might constitute a
material self-interest which compromised their independence, I have more
difficulty making this assumption as to Pearl. Pearl is a senior partner in
a California law firm and has served on the boards of other companies.
Although it would have probably been better practice for Pearl to avoid any
discussion of a consulting arrangement before the merger, I do not believe
that the mere fact that such discussions were held is enough, without more,
to create a triable issue of fact regarding whether Pearl had a material selfinterest in the merger. The "more" that would be relevant would be a
showing that the potential sums Pearl would have received from the
consulting arrangement would have, in the context of his annual income
and net worth, been of such value to have made it difficult for him to
examine the merger on the basis of its merits to Live's stockholders alone.
Goodwin has produced no evidence from which I could infer that the mere
possibility or even probability of a consulting arrangement with Bain was
of material importance to Pearl. See In re Walt Disney Co. Derivative
Litig, Del. Ch., C.A. No. 15452, 1998 WL 731587, at *10, Chandler, C.
(Oct. 7, 1998) (where consulting fees received from corporation were not
shown to be material to independent director based on his actual
circumstances, plaintiffs attack on the director's independence failed).
[53] Furthermore, as is the case with Burlage and Cushey, the fact of the
discussions regarding the consulting arrangement were disclosed to Live's
Board and there is no record evidence from which I can infer that Pearl
dominated the board. Thus, I find that Goodwin has not generated a
genuine issue of material fact about whether Pearl's alleged material
self-interest deprived Live's Board of the protections of the business
judgment rule.
[54] Goodwin's attack on defendants Nijiima, Ori, Pierson, Koshiba, and
Noda rests exclusively on their affiliations with Pioneer. Goodwin alleges
that Pioneer had interests in the merger different from Live's other
stockholders, that these defendant directors were controlled by Pioneer, and
that therefore they were "interested" in the merger. The deficiency in this
argument is that this case does not involve a self-dealing merger in which
a majority stockholder uses its control to squeeze out the remaining
stockholders. Bain is concededly a third-party purchaser of Live. Pioneer
simply did not stand on both sides of this merger.
[55] As a consequence, Goodwin has to show that Pioneer had some other
material self-interest in the merger. In this regard, he relies heavily on the
fact that Pioneer and Live discussed making certain contractual
arrangements conditions precedent to the merger, suggesting that these
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somehow constituted illicit "side consideration." Goodwin has not
presented evidence regarding the value ofthese possible arrangements from
which I could make an inference that Pioneer had a strong desire to
consummate those arrangements and that a subjective belief on its part that
Bain would agree to do so after the merger might have led it to support a
merger at a price that was not desirable to it and the other common
stockholders. 9 To the extent a plaintiff shareholder like Goodwin is to
challenge the independence of directors based solely upon their election by
and relationship to a controlling stockholder in a situation like this, he has
an obligation to produce record evidence demonstrating that the controlling
stockholder's commercial interests were of such a substantial nature as to
possibly compromise its natural desire to obtain the best price for its
shares. Here, the record is empty of evidence, rather than rhetoric,
regarding the monetary or strategic significance of these matters to Pioneer.
Yanow, 1991 WL 165304, at *7 (absence of evidence to support "side deal"
fatal to unfair dealing claim on summary judgment).
Nor am I persuaded that there is a triable question regarding whether
Pioneer's interests as controlling stockholder were somehow materially
different from the other stockholders so as to compromise the
independence of Pioneer's elected representatives on the Live Board. Any
desire of Pioneer to avoid dilution of its position by the Series B
stockholders was a desire shared by the other common stockholders, whose
interests would also have been greatly compromised by such an
eventuality. Live's capital structure was also such that its Board had to
consider the effect of the merger on each class of its stockholders,
including the Series C, and it is undisputed that the Board involved
directors elected by each class in the Steering Committee process so as to
ensure such consideration. 0 The record lacks any evidence that Pioneer

"gIt is worth noting again that Goodwin has produced no evidence suggesting that any
contractual arrangements between Live and Pioneer were ever conducted on preferential terms to
Pioneer or were otherwise commercially unreasonable to Live. Compare Van de Walle, 1991 WL
36477, at* 12 (fact that majority stockholder and third-party acquirer entered into side agreements
did not make merger unfair where the agreements had a valid business rationale and where there was
no evidence that the agreements bestowed benefits on the majority that the minority did not receive).
"As discussed previously, Goodwin's attack on defendant Pierson's independence rests
largely on a deposition excerpttaken out ofcontext. Even ifPierson's concern forPioneer's interests
as a stockholder at the Steering Committee was somehow suspect (a difficult inference to make
given that each board constituency was intentionally given representation on that committee) and
even if Pierson did represent Pioneer in discussing commercial arrangements with Live before the
merger, Goodwin has failed to show that Pioneer itself had a material, conflicting self-interest.
Moreover, Pierson's more active participation on behalf of Pioneer cannot be imputed to the other
defendants elected by Pioneer, nor is there evidence that Pierson somehow dominated Live's eight
other directors.
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sought for itself better terms for its common stock than the other
stockholders or that its elected representatives (who constituted only five
of the thirteen board members) dominated the Board and used that
domination to obtain an exorbitant price for its Series C shares at the
expense of the common stockholders. Citron, 569 A.2d at 66 (rejecting
claim that representative of large stockholder on board was "interested" in
merger where there was "not a scintilla of evidence" that the director
sought "more favorable terms for a buy-out of its shares than the shares of
the remaining... shareholders."). On the contrary, the evidence indicates
that Pioneer alone absorbed the adverse effect of the IRS Proposal, and did
not attempt to exert influence to spread that pain to the common
stockholders."'
[56] Given that Goodwin has not shown a material self-interest on the
part of Pioneer, his attempt to suggest that defendants Nijiima, Ori,
Koshiba, and Noba were compromised by virtue of their relationship to
Pioneer fails. It is worth noting in this regard that the record contains no
evidence that these defendants were involved in any substantial manner in
the discussions regarding contractual arrangements between Live and
Pioneer. Nor has Goodwin provided evidence regarding these directors'
relationships with Pioneer, aside from the fact that each is or in the past has
been employed by Pioneer, to show that these directors were "beholden" to
Pioneer. Benerofe v. Cha, Del. Ch., C.A. No. 14614, mem. op. at 17,
Chandler, V.C. (Sept. 21, 1996) (To establish that a director does not
maintain discretion to independently approve a transaction, plaintiffs must
demonstrate that the directors are "beholden" to the controlling shareholder
because of personal or other relationships). Specifically, Goodwin has not
alleged any facts to suggest that these directors receive "significant
remuneration" from Pioneer. Id. The sparseness of this evidence, when
coupled with the dearth of evidence of Pioneer's self-interest, also supports
my decision that there is no triable issue of fact regarding their
independence.
[57] In light of my conclusion that Goodwin has failed to mount a triable
challenge to the independence of a majority or dominating faction of Live's
Board and in view of the evident rational business purpose for the merger,

"This case is therefore clearly distinguishable from Ryan v. Tad's Enterprises,Inc., Del.
Ch., 709 A.2d 682 (1996), affid,Del. Supr., 693 A. 2d 1083 (1997), upon which Goodwin relies.
In that case, when the stock market crashed and an offer for the business was reduced, the majority
stockholders, who clearly dominated and controlled the board, essentially negotiated to hold
themselves harmless and to force the minority to absorb the cut in the offeror's price. Here, Pioneer,
not the minority, took the haircut.
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defendants' motion for summary judgment as to Goodwin's unfair dealing
claims is granted.
D.

Goodwin's Aiding and Abetting Claims.

[58-60]
Goodwin has pled aiding and abetting claims against Live,
Bain, Richland, Pioneer, and Houlihan. The elements of such a claim
require Goodwin to produce evidence of: 1) the existence of a fiduciary
duty; 2) breach of that duty; 3) knowing participation in that breach of duty
by a party who is not a fiduciary; and 4) damages. In re Santa Fe Pac.
Corp. ShareholderLitig., Del. Supr., 669 A.2d 59, 72 (1995). Since I find
that there was no breach of fiduciary duty by Live's directors, Goodwin's
aiding and abetting claims also fail. Klang v. Smith's Food & Drug
Centers, Inc., Del. Ch., C.A. No. 15012, 1997 WL 25746, at *13 n.82,
Chandler, V.C. (May 13, 1997). I find little merit in Goodwin's contention
that Live, Bain, Richland, Pioneer, and Houlihan can be subject to
accomplice liability for "knowingly participating" in alleged breaches of
the duty of care by the Board, breaches from which the Board is insulated
from liability. Nebenzahah v. Miller,Del. Ch., C.A. No. 13206, 1996 WL
494913, at *7-*8 (Aug. 29, 1996) (dismissing aiding and abetting claim
where plaintiffs had not alleged that the fiduciary breached its duties in an
"inherently wrongful manner" and that the non-fiduciary knowingly
participated in such breach); CarltonInvestments, Inc. v. TLC BeatriceInt'l
Holdings, Inc., Del. Ch., C.A. No. 13950, 1998 WL 694397, at * 15 n. 11,
Allen, C. '(Nov. 21, 1998) (An aiding and abetting claim requires an
understanding between the parties "With respect to their complicity in any
scheme to defraud or in any breach of fiduciary duties."). Accepting this
contention without evidence that the third-parties purposely induced the
breach of the duty of care by a Live director for illicit reasons would in
essence permit Goodwin to assert a direct negligence claim against them.
Here, the record does not support a finding that the third-parties, for
improper motives of their own, intentionally duped the Live directors into
breaching their duty of care.' Although Pioneer has moved for judgment
on the pleadings, I will also treat its motion as a motion for summary
judgment and dismiss the aiding and abetting claim against it.
I will also grant summary judgment for Pioneer as to Goodwin's
direct claim against it. In view of my disposition of the claims against the

'Perhaps the closest Goodwin gets to making such a case is in his allegation that Bain "led
on" Burlage and Cushey about their future. However, there is no evidence that the merger terms
were influenced in any way by the discussions about their future, and any entrencbmentmotives on
Burlage's and Cushey's parts were fully disclosed to the Board and in the Proxy Statement.
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Board, especially those focussed on Pioneer and directors affiliated with it,
there is no basis for subjecting Pioneer to a trial regarding whether it
breached fiduciary duties Goodwin alleges it owed to Live's other common
stockholders.'
IV. Conclusion
For the foregoing reasons, Goodwin's motion for summary judgment
is denied and defendants' motions for summary judgment are granted.

Defendants shall submit a conforming order.'

'There is insufficient evidence that Pioneer acted in any manner which implicated its
fiduciary duties, here where: there was a third-party purchaser, Pioneer elected a minority of the
board; Pioneer did not force the transaction on Live; and where evidence ofdomination and control
or use ofthe corporate machinery for illicit purposes is lacking. Cf Thorpe v. CERBCO,Inc., Del.
Supr., 676 A.2d 436,441-444 (1996) (controlling stockholder had right as stockholder to sell its
shares and receive control premium so long as it did not obtain thatpremium by using its control of
the corporate board to divert opportunity for such premium from corporation to itself).
4
Late in oral argument and in a motion filed thereafter, Goodwin has requested that
discovery be reopened to enable him to generate evidence of disloyalty and bad faith by the
defendants. Pursuant to court order, fact discovery closed June 19, 1998 and a schedule for the
submission of dispositive motions was established. On August 21, 1998, summary judgment
motions were filed by Goodwin and the defendants in accordance with that order. On December 10,
1998, after briefing on the dispositive motions was well under way, I denied a motion to compel
filed by Goodwin, a motion which did not even seek the further discovery Goodwin now wants (e.g.,
a continuation of the Pierson deposition). Ample opportunity was afforded Goodwin to take
discovery. The fact that the briefing on the summaryjudgmentmotions has suggested new avenues
of inquiry to Goodwin is not sufficient to impose upon the defendants the expense and burden of
a further discovery period and the substantial costs of a further round of briefing. Goodwin knew
what the discovery period was and he did not object to it until long after its expiration. Moreover,
I do not understand why the fact that the trial date might have been moved back from February to
May (Ihadn't decided that was to be the case) provides good cause for Goodwin to reopen fact
discovery after the parties have expended substantial resources fully briefing dispositive motions.
His motion is hereby denied.
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GRECO v. COLUMBIAIHCA HEALTHCARE CORP.
No. 16,801
Courtof Chanceryof the State of Delaware,New Castle
February 11, 1999
Revised February 12, 1999
This action arose under section 145(k), where the plaintiff sought a
declaration that he is entitled to an advancement by the defendants and its
wholly owned third-tier subsidiary, both Delaware corporations. Plaintiff
sought an award of the attorneys' fees and expenses he had incurred and
expected to incur in matters arising out of his service as an officer of
Columbia and Galen. Plaintiff also sought an award of attorney's fees and
expenses for the prosecution of this action.
The court of chancery, per Vice-Chancellor Strine, concluded that
plaintiff was entitled to the relief he sought because his failure to disclose
that he was consulting an attorney during the separation agreement
negotiations did not constitute fraudulent concealment, a breach of his
covenant of good faith and fair dealing, or having unclean hands.
1.

Fraud

U

16,58(1)

To establish a fraudulent concealment claim, one must prove the
following elements: (1) deliberate concealment by a party of a material
past or present fact or silence in the face of a duty to speak; (2) that the
party acted with scienter; (3) an intent to induce the other party's reliance
on the concealment; (4) causation; and (5) damages resulting from the
concealment.
2.

Contracts

C=

168

Every contract is subject to an implied contract of good faith and fair
dealing.
3.

Contracts

C:-

168

The obligation of good faith and fair dealing requires each party in
a contractual relationship to refrain from arbitrary or unreasonable conduct
which has effect of preventing other party from receiving the fruits of the
contract.
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Plaintiffs failure to disclose his reliance upon an attorney does not
constitute reprehensible conduct; therefore, plaintiff should not have to
forfeit his right to have the court consider his claim, regardless of its merit.
5.

Corporations

(
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Plaintiffs failure to disclose his reliance upon an attorney does not
constitute "unclean hands" and therefore does not bar plaintiffs recovery
in an action under section 145(k). DEL. CODE ANN. tit. 8, § 145(k) (1994).
David A. Jenkins, Esquire, of Smith, Katzenstein & Furlow, Wilmington,
Delaware, for plaintiff.
Allen M. Terrell, Jr., Esquire, and Russell C. Silberglied, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendants.
STRINE, Vice-Chancellor
In this action arising under 8 Del. C § 145(k), the plaintiff, Samuel
A. Greco, seeks a declaration that he is entitled to the advancement by the
defendants, Columbia/ICA Healthcare Corporation ("Columbia") and its
wholly-owned third-tier subsidiary Galen Healthcare, Inc. ("Galen"), both
Delaware corporations (collectively referred to frequently herein as
"Columbia"), of the attorneys' fees and expenses he has incurred and
expects to incur in matters arising out of his service as an officer of
Columbia and Galen. Greco also seeks an award of attorneys' fees and
expenses for the prosecution of this action.
Trial in this action was held February 8, 1999. At trial, only one
witness, Greco, testified and the parties stipulated as to the admissibility of
the evidence submitted with their pre-trial briefs.1 In this post-trial opinion,
I find that Greco is entitled to the relief he seeks.
I. Factual Background
The underlying facts necessary to decide this matter are largely
undisputed.
'Where particularly relevant, I have cited to the parties' exhibits, including deposition
testimony. I have not cited trial testimony because I wrote the opinion in the days immediately
subsequent to the trial and based my findings on my immediate recollection of Greco's testimony.
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A.
Greco served as Senior Vice President of Financial operations of
Columbia and Galen from July 1, 1992 until August 31, 1997. Columbia
is a health care services provider that owns and operates hospitals, surgery
centers, clinics, physician practices, and other health care related
businesses. Galen is a third-tier subsidiary of Columbia and one of the
great mysteries of this case is exactly what it does. None of the parties
really know.
In the summer of 1997, Columbia faced mounting pressure from a
criminal investigation of its involvement in the health care industry. This
pressure apparently led to the termination of several high-level officers,
including Greco. That summer Greco was informed by Columbia that his
employment would be terminated and that he should work out the terms of
a severance agreement with Neil Hemphill, Columbia's Senior Vice
President for Human Resources. Thereafter, Greco met with Hemphill on
several occasions to craft the terms of a severance agreement. During the
course of working out the agreement, Greco contends that he also met with
Stephen T. Braun, Columbia's General Counsel. Hemphill did not recall
Braun's participation, but I find Greco's testimony that Braun did
participate to be credible and find that he did so participate.
During the course of these discussions, Greco consulted with at least
three attorneys other than Mr. Braun, who although a Columbia employee,
Greco believed to be a personal friend and to be trustworthy. (Greco Dep.
at 13.) These attorneys were: Gary Trombley, a criminal defense lawyer
in Tampa, Florida; Vince Wehbe, also a criminal defense lawyer; and John
Blair, a New York attorney who represented Florida Software Systems, Inc.
("FSS"), a vendor of Columbia's, which was owned and controlled by a
personal friend of Greco's, Norman Dobiesz. Although none of these
attorneys - - other than Mr. Braun - - participated in the face to face
meetings between Greco and Hemphill, Greco concedes that he sought the
advice of each with respect to the severance agreement he was negotiating
with Columbia. In particular, Greco concedes that Mr. Blair made
suggestions for incorporation into the agreement, suggestions which dealt
with the circumstances under which Greco would be indemnified by
Columbia and/or Galen in the event of litigation arising after his
termination from employment.2

Itis not clearthatBlairbelieved himselfto be in an attoney-clientrelationship with Greco.
Rather, although he admits he gave Greco advice with regard to the Separation Agreement, Blair
characterized it as the kind of"cocktail party" advice one gives to one's friends and acquaintances.
(Blair Dep. at 36.) In any case, Greco does not deny that he sought legal advice from Blair, was

