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There is no evidence that Greco ever informed Hemphill, Braun, or
any other representative of Columbia or Galen of the fact that he had
sought legal advice with respect to the severance agreement under
discussion.' On the other hand, it is also undisputed that Greco was never
asked by Hemphill, Braun, or any other representative of Columbia or
Galen if he was utilizing legal counsel to help him negotiate the severance
agreement. However, Hemphill operated on the assumption that Greco was
in fact relying upon advice of counsel, a reliance Hemphill believed to be
"absolutely" appropriate. (Hemphill Dep. at 33.)
During the course of the negotiations, Greco was given a copy of a
certificate of incorporation provision, Article SIXTEENTH, which he was
told set forth the basis for Columbia's indemnification obligations to him
in the event that he was later sued as a result of his service as a Columbia
officer. Greco testified that he received that provision from Mr. Braun and
I find his testimony credible in that respect. Hemphill testified that it was
he, not Mr. Braun, who gave the certificate provision to Greco and that he
received the copy he gave to Greco from Columbia's legal department.
(Hemphill Dep. at 46-47.)"
The source of the certificate of incorporation provision is not so
important as what it says, which will be discussed in depth later.
None of the parties is clear about whether the Article SIXTEENTH
Greco was given was from Columbia's certificate or Galen's certificate.
(See, e.g., Hemphill Dep. at 23-25.) What is quirky about this issue is that
the current Galen certificate has no comparable indemnity provision,
having been amended on December 23, 1993. (Pl.'s Reply Br. Ex. C.)
However, the certificate of Galen which existed prior to that date included
an Article SIXTEENTH for all material purposes identical to that included
in Columbia's certificate of incorporation. (Pl.'s Reply Br. Ex. D.)
The severance agreement negotiations produced a Separation
Agreement and General Release (the "Separation Agreement"), which was
executed by Hemphill, on behalf of Galen, and Greco, on behalf of himself,
on August 19, 1997. The Separation Agreement terminated Greco's
employment on August 31, 1997 and provided him with substantial

introduced to Blair by Dobiesz, and offered to pay for Blair's services. (Greco Dep. at 15-17,33.)
3
Greco testified athis deposition thathe mighthave told Hemphill orBraun about Blair, but
that he didn't recall whether he did or not (Greco Dep. at 54-55.)
4
In determining that Greco's testimony was credible, I don't mean to suggest that Hemphill
was not. I never saw Hemphill testify and he had no motive to dissemble. However, I did see Greco
testify and I also believe that Greco, who only negotiated one severance agreement in the summer
of 1997, probably has a clearer memory ofhis own severance package negotiations than Hemphill,
who probably negotiated several that summer, none of which involved his personal interests.
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severance payments and a consulting contract. With respect to indemnity,
the Separation Agreement provides:
10.

Company agrees thatfrom the date of this Agreement
until at leastfive years thereafter, (a) Employee shall
receive the benefits of whatever indemnification
protection is afforded generally to the Executive
officers of the Company including the benefit of any
applicableprovisions of the Company's Certificate of
Incorporationand/or Bylaws and (b) Company shall
include and cover the Employee under any and all
directors and officers liability insurance policies that
Company provides for its own Executive officers.
Such directors and officers liability insurance coverage
shall not be reduced from such coverages currently in
effect.

11.

The foregoing is in consideration of Employee's
agreement that all promises set forth herein are
accepted in full and final release and settlement of any
and all claims of any type relating to Employee's
employment or the operation of the Company which
Employee ever had or may now have against
Company, or any of its successors, purchasers,
subsidiaries, affiliates, or parent, and the officers,
agents, directors, or employees of any of them.
Employee hereby agrees to serve as a consultant to the
Company in accordance with the terms of the attached
Consulting Agreement. Employee shall be indemnified
by the Company in accordancewith, and to thefullest
extent allowed by, the provisions of Delawarelaw and
Article Sixteenth of the Restated Certificate of
Incorporationof the Company and will be provided
advancement of legal fees and costs to the extent
provided therein as further described in this
Separation Agreement and General Release. The
Company agreesthat any requirementunderDelaware
law and/or articleSixteenth of the Restated Certificate
of Incorporationof the Companyfor an undertaking
for Employee shall be fully satisfied by Employee's
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signaturewithout bond, collateralor othersecurity. It
is further agreed that the terms of this agreement will
not be revealed to any person not a party to it, except
legal and financial advisors and other than as required
by law. Employee also agrees to expressly waive any
rights under any other programs or agreements
between Employee and Company including its parent
other than as set forth herein or as provided for under
existing company benefit plans. Notwithstanding the
provisions of the foregoing, this General Release shall
not extend to (a) benefit claims under employee
pension benefit plans in which Employee is a
participant and (b) any obligation of the Company
under this Separation Agreement and General Release.

14.

If you agree to all of the terms and conditions set forth
herein, please signify by your signature below, and
steps will be taken to implement this agreement.
Should any dispute arise concerningthis agreement or
its interpretation,then the courts shallawardlegalfees
to the prevailingparty.

(Pl.'s Br. Ex. C (emphasis added).)
Oddly, the Separation Agreement was between Greco and Galen, not
Greco and Columbia. Yet, it was negotiated by Columbia with Greco.
Apparently, Galen may be the actual "employer" of Hemphill, Braun, and
other Columbia officers (and formerly the employer of Greco). Even that
is not clear, however, since Hemphill tells people who ask him that he is
employed by Columbia. (See Hemphill Dep. at 22-25.) Even more oddly,
the Separation Agreement refers to "Article Sixteenth" of the "Company,"
and defines the "Company" as Galen, despite the fact that Galen had no
such provision in its certificate. Hemphill testified that in general he
believed the names Columbia and Galen were "interchangeable." (Id.at
25.) More about this later.
B.
In this case, Greco seeks an order requiring Columbia and Galen to
advance him his fees and expenses in two different matters. The first
matter involves the previously referenced criminal investigation of
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Columbia by the United States Department of Justice ('the Criminal
Investigation"), which apparently focuses on whether Columbia, its
directors, officers, or employees committed fraud in the health care
industry. The Criminal Investigation was commenced before Greco's
termination from Columbia. In fact, on July 23, 1997, in response to a
request from Columbia, Greco undertook to "repay Columbia Healthcare
Corporation any expenses (including attorney's fees) incurred by [him or
on his] behalf in connection with any civil, criminal, administrative, or
investigative action, suit, or proceeding and paid or advanced by Columbia
Healthcare Corporation" if he was subsequently determined not to be
entitled to indemnification under Article SIXTEENTH of Columbia's
certificate of incorporation.
On or about August 1, 1997, Greco hired the Tampa, Florida law
firm of Trombley & Hanes to represent him in the Criminal Investigation.
For over a year thereafter, Columbia advanced Greco his fees and expenses
in the Criminal Investigation by paying Greco's bills from Trombley &
Hanes. The other matter for which Greco seeks advancement is a lawsuit
involving Columbia and the aforementioned company called Florida
Software Systems, Inc. or "FSS." That lawsuit (the "FSS Litigation") has
its origins in commercial relationships between FSS and Columbia.
Apparently, in early 1997, the commercial relationship between the
two entities soured. By that time, Greco had become close, personal
friends with FSS' owner, Dobiesz, whom he had met several years before
as a result of FSS' status as a Columbia vendor.
According to undisputed testimony by Greco, he became involved
in the dispute between FSS and Columbia sometime in 1997 at the request
of his Columbia subordinates, who thought Greco's relationship with
Dobiesz might enable him to help FSS and Columbia resolve their dispute.
Although there is little detail in the record regarding the depth or substance
of these peace efforts, it is clear that they were unsuccessful.
In December 1997, several months after Greco's termination as a
Columbia officer, FSS sued Columbia in the United States District Court
for the Middle District of Florida. Making things more awkward for all
concerned was the fact that by this time Greco had gone into business with
Dobiesz by forming a partnership called IHI Associates to provide certain
services to lodging, education, and health care entities. Thus, not only was
Dobiesz a close personal friend of Greco's, he was now Greco's business
partner.
Despite this awkward situation, Greco met on several occasions with
Columbia at its request to help it in connection with the FSS lawsuit. I
credit Greco's testimony that he cooperated with Columbia in this respect
and found credible his testimony that he, during that time, wished that the
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FSS lawsuit could be resolved amicably and that he undertook efforts to
encourage such a result.
On October 15, 1998, relations among Greco, Columbia, and FSS
became even more strained. On that day, Columbia filed a third-party
complaint in the FSS Litigation against Greco alleging that Greco had
breached his fiduciary duties to Columbia and had engaged in fraud and
racketeering in negotiating certain contracts for Columbia with FSS and
other entities associated with Dobiesz. (Pl.'s Br. Ex. E.) A similar counterclaim was asserted against FSS. (d.)
That same day, Steven Hinkle, an in-house attorney for Columbia,
informed Greco's attorney Gary Trombley that Columbia was terminating
advancement of fees and expenses in the Criminal Investigation and would
not advance fees and expenses to Greco in the FSS litigation. Nothing in
the record illuminates the reason for Columbia's decision.
On
November 16, 1998, Greco requested advancement of fees and expenses in
the FSS Litigation and undertook to repay all amounts advanced to him in
the event that he was later found not entitled to indemnification. (Pl.'s Br.

Ex. G.)
C.
Out of this chronology emerges the few facts on which this case
turns. As I find them, they are as follows:

Greco negotiated a Separation Agreement with Columbia.
During that negotiation, Columbia was represented by
Hemphill and, to a lesser extent, by Braun.
Greco never informed Columbia and Galen that he had
consulted with John Blair regarding the Separation
Agreement. Nor did he inform Columbia or Galen that he had
consulted with Trombley or Wehbe.
Greco was never asked by Columbia or Galen whether he had
consulted with Blair or any other attorney regarding the

Separation Agreement.
Hemphill, however, assumed that Greco was relying upon

legal advice in negotiating the Separation Agreement.
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John Blair was an attorney for FSS, which at the time of the
negotiation of the Separation Agreement was a vendor of
Columbia.
At the time of the negotiation of the Separation Agreement,'
FSS and Columbia were involved in a contractual dispute.
At the time of the negotiation of the Separation Agreement,
FSS and Columbia were not involved in litigation against
each other.
At the time of the negotiation of the Separation Agreement,
Greco and Dobiesz had been close, personal friends for
several years.
After the Separation Agreement was consummated but before
the FSS Litigation arose, Greco and Dobiesz went into
business together.
During the period after Greco left Columbia's employment, he
discussed the dispute between FSS and Columbia with
Dobiesz only in a non-substantial manner and expressed his
view that the dispute ought to be resolved amicably.
There is no basis in the record to conclude that Greco
provided Dobiesz, FSS, or its agents with information
detrimental to Columbia in its dispute with FSS and I found
his testimony that he did not do so credible.
During the period after Greco left Columbia's employment
until the time he was sued by Columbia in the FSS Litigation,
Greco cooperated with Columbia whenever it requested his
assistance with regard to the FSS Litigation.
II. Legal Analysis
By the time of trial, Columbia and Galen had substantially narrowed
their defenses. No longer arguing that the Separation Agreement on its
face did not entitle Greco to advancement or "fees for fees," the defendants
argued that Greco was not entitled to relief because he had engaged in
fraudulent concealment, breached his covenant of good faith and fair
dealing, and had unclean hands. The basis for each of these affirmative
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defenses rests solely upon Greco's failure to inform Columbia and Galen
contemporaneously of the fact that he was seeking advice from John Blair
during the Separation Agreement negotiations.
However, for the sake of clarity and because defendants only
abandoned their other arguments on the day of trial, I will first address
Greco's entitlement to advancement under the language of the Separation
Agreement and Article SIXTEENTH of Columbia's certificate of
incorporation.
A.
The Separation Agreement clearly contemplates that Greco would
receive the full benefits available to an officer under Article SIXTEENTH
of some corporation's certificate of incorporation. Because Galen's
certificate had been amended to delete its Article SIXTEENTH and
because Columbia provided a copy of an Article SIXTEENTH to Greco
during the Separation Agreement negotiations, I find that the parties
intended the reference to "Article SIXTEENTH of the Restated Certificate
of Incorporation of the Company" in § 12 of the Separation Agreement to
refer to the relevant provision in Columbia's certificate. Although the term
"the Company" was specifically defimed in the Separation Agreement as
referring to Galen, it would be absurd and inequitable for the Separation
Agreement to refer to a provision in Galen's certificate which did not exist.
Moreover, if the Separation Agreement is so read, I believe it would have
to be construed as reflecting a mtitual mistake of the parties, who must
have believed that Galen's former certificate, which included an Article
SIXTEENTH materially identical to Columbia's, was in effect. Under that
reading, the Separation Agreement would incorporate the Article
SIXTEENTH formerly incorporated in Galen's certificate.
In either of these events, Greco is entitled to advancement and
indemnification. Article SIXTEENTH of the Columbia certificate provides
in relevant part that:
SIXTEENTH: Each person who was or is made a party or is
threatened to be made a party to or is involved (including,
without limitation, as a witness) in any actual or threatened
action, suit or proceeding, whether civil, criminal,
administrative or investigative (hereinafter a "proceeding"),
by reason of the fact that he is or was a director, officer,
employee or agent of the corporation or is or was serving at
the request of the corporation as a director, officer, employee
or agent of another corporation or of a partnership, joint
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venture, trust or other enterprise, including service with
respect to an employee benefit plan (hereinafter an
"indemnitee"), whether the basis of such proceeding is alleged
action in an official capacity as a director, officer, employee
or agent or in any other capacity while serving as such a
director, officer, employee or agent, shall be indemnified and
held harmless by the Corporation to the full extent authorized
by the General Corporation Law of Delaware, as the same
exists or may hereafter be amended (but, in the case of any
such amendment, only to the extent that such amendment
permits the Corporation to provide broader indemnification
rights than said law permitted the Corporation to provide
prior to such amendment), or by other applicable law as then
in effect, against all expense, liability and loss...

B.

Advances for Expenses. Costs, charges and expenses
(including attorneys' fees) incurred by a director or
officer of the Corporation in defending a civil or
criminal action, suit or proceeding shall be paid by the
Corporation in advance of the final disposition of such
action, suit or proceeding upon receipt of an
undertaking by or on behalf of the director or officer to
repay all amounts so advanced in the event that it shall
ultimately be determined that such director or officer
is not entitled to be indemnified by the Corporation as
authorized in this Article SIXTEENTH....

C.

Procedurefor Indemnification. Any indemnification
or advance of costs, charges and expenses under this
Article SIXTEENTH, shall be made promptly, and in
any event within 60 days upon the written request of
the director, officer, employee or agent. The right to
indemnification or advances as granted by this Article
SIXTEENTH, shall be enforceable by the director,
officer, employee or agent in any court of competent
jurisdiction, if the Corporation denies such requests, in
whole or in part, or if no disposition thereof is made
within 60 days. Such persons' costs and expenses
incurred in connection with successfully establishing
his or her-right to indemnification, in whole or in part,
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in any such action shall also be indemnified by the
Corporation. It shall be a defense to any such action
(other than an action brought to enforce a claim for the
advance of costs, charges and expenses under this
Article SIXTEENTH, where the required undertaking,
if any, has been received by the Corporation) that the
claimant has not met the standard of conduct set forth
in the General Corporation Law of Delaware, as the
same exists or hereafter may be amended (but, in the
case of any such amendment, only to the extent that
such amendment permits the Corporation to provide
broader indemnification rights than said law permitted
the Corporation to provide prior to such amendment),
but the burden of proving such defense shall be on the
Corporation....
D.

Other Rights; Continuation of Right to
Indemnification.
The indemnification
and
advancement of expenses provided by this Article
SIXTEENTH shall not be deemed exclusive of any
other rights to which a person seeking indemnification
or advancement of expenses may be entitled under any
law (common or statutory), bylaw, agreement, vote of
stockholders or disinterested directors or otherwise,
both as to action in his or her official capacity and as to
action in another capacity while holding office or while
employed by or acting as agent for the Corporation,
and shall continue as to a person who has ceased to be
a director, officer, employee or agent, and shall inure
to the benefit of the estate, heirs, executors and
administrators of such person.
All rights to
indemnification under this Article SIXTEENTH, shall
be deemed to be a contract between the Corporation
and each director, officer, employee or agent of the
Corporation who serves or served in such capacity at
any time while this Article SIXTEENTH is in
effect....

(Pl.'s Br. Ex. A, Art XVI.)
Under Article SIXTEENTH of Columbia's certificate of
incorporation, Greco satisfies the requirements for indemnification in the
Criminal Investigation and the FSS Litigation because: 1) he is a former
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"officer" of Columbia, (id., D); 2) he is a party or is "involved" in "actual
or threatened action[s], suit[s] or proceeding[s], whether civil, criminal,
administrative or investigative," namely the Criminal Investigation and the
FSS Litigation, (id., 1); and 3) his involvement is "by reason of the fact
he ... is or was a[n] ... officer [or] employee" of Columbia." (d., 1.)
As such, Greco is entitled to advancement of fees and expenses in the
Criminal Litigation and the FSS Litigation "upon receipt of an undertaking
by or on behalf' of himself "to repay all amounts so advanced in the event
that it shall ultimately be determined that such director or officer is not
entitled to be indemnified by [Columbia]." (Id., B.) The parallel
provisions of Galen's former certificate are identical.
As there is no dispute that Greco has made the requisite undertakings
with respect to the Criminal Investigation and the FSS Litigation, he is
entitled to the advancement of fees and expenses he seeks unless the
defendants prevail on any of their affirmative defenses.
B.
Each of Columbia's affirmative defenses centers on one fact: Greco
never informed Columbia or Galen that Blair was providing him with legal
advice regarding the Separation Agreement. As Columbia puts it,
"Hemphill did not know that Greco was receiving legal advice from an
attorney who is also the lead attorney for a company that only months later
would sue Columbia for more than $2 billion." (Def.'s Br. at 12.)
Hemphill, who helped negotiate the Separation Agreement for
Columbia, "speculat[ed]" that if he had known that Greco was represented
by "counsel that was also involved in litigation against [Columbia]" he
would probably have sought the help of Columbia's legal department
before proceeding further with the negotiations. (Hemphill Dep. at 59-60.)
Unfortunately for Columbia, this statement is of little help to it since Blair
did not represent a party in litigation with Columbia until months after the
Separation Agreement was negotiated. Since this is the only relevant
record evidence, this speculation does not even support a finding that
Hemphill would have gone to "legal" if he knew Greco was receiving
advice from the attorney of a vendor in a contract dispute with Columbia,
which dispute had not yet generated litigation.
Putting that problem aside, the record, as we shall further see, is
devoid of any evidence of how the negotiations might have been influenced
materially by such disclosure and the subsequent hypothetical participation
of Columbia's legal department. Columbia's counsel have speculated that:
"If the legal department had such information, it would have directed
Hemphill not to negotiate with Greco, or, alternatively, to negotiate a
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radically different Separation Agreement, containing, inter alia, more
expansive release language and/or a much more narrow indemnification
provision." (Def.'s Br. at 12.)
Columbia contends that Greco's failure to disclose his reliance upon
Blair bars his claim because it: 1) constitutes fraudulent concealment; 2)
violates the Separation Agreements implied covenant of good faith and fair
dealing; 3) constitutes reprehensible conduct which should bar recovery by
Greco under the unclean hands doctrine. I will address each of these
affirmative defenses in turn, cognizant of the fact that Columbia bears the
burden of persuasion as to each.
1.
[1]
To establish a fraudulent concealment claim, Columbia must prove
the following elements:
(1)

Deliberate concealment by [Greco] of a material past
or present fact, or silence in the face of a duty to speak;

(2)

That [Greco] acted with scienter;

(3)

An intent to induce [the other party's] reliance upon the
concealment;

(4)

Causation; and

(5)

Damages resulting from the concealment.

Nicolet,Inc. v. Nutt, Del. Supr., 525 A.2d 146, 149 (1987); Stephenson v.
Capano Dev., Inc., Del. Supr., 462 A.2d 1069, 1074 (1983).
Columbia argues that Greco need not have acted with scienter in
failing to disclose his reliance upon Blair. Since he was not yet terminated
from Columbia at the time of the negotiations leading to the Separation
Agreement, Greco was a fiduciary and, according to Columbia, had an
affirmative duty to disclose all material facts to Columbia.
When pressed at argument for the precise source of this duty,
Columbia simply relied upon the fiduciary duties generally imposed upon
officers of Delaware corporations by the Delaware General Corporation
Law. I have no doubt that in certain circumstances an officer of a
Delaware corporation has a duty to speak without being asked to do so. For
example, assume Corporation A was about to engage in a highly expensive
contract with Corporation B, and that the Chief Financial Officer for
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Corporation A was assigned to be the chief negotiator for Corporation A
in its negotiations with Corporation B. Assume further that the CFO
owned 50% of Corporation B. In this scenario, I have little doubt that the
CFO would be found to have an affirmative duty to disclose his ownership
interest in Corporation B to Corporation A.
In this case, however, the facts are quite different. Greco was being
fired. His interests in the negotiation of the Separation Agreement were,
from the start, adverse to those of Columbia. Columbia cannot but have
been aware of that fact.
In that precise context, I am at a loss as to why Greco had a duty to
disclose the identity of those to whom he looked for legal advice.
Columbia was on notice that any attorney for Greco would be duty bound
to seek as much protection and benefit for Greco as possible in the context
of the Separation Agreement negotiations. Hemphill in fact believed Greco
was consulting with an attorney and Hemphill had legal and employee
relations resources at his disposal to address any proposals Greco brought
to the table. (Hemphill Dep. at 28-34.) The source of any legal advice
provided to Greco therefore strikes me as irrelevant. That is, the fact that
Greco sought advice from an attorney who already represented another
party, FSS, which had a contract dispute with Columbia is, without more,
immaterial in this context.'
As a result, I do not believe that Columbia has demonstrated that
Greco deliberately concealed a material fact, or that he had an affirmative
duty to disclose his reliance upon Blair. As important, even if Greco had
such a duty, I do not believe that any damages were "caused" by this
concealment.
The Separation Agreement resulted in an indemnification provision
according Greco rights under Article SIXTEENTH of either Columbia's
certificate or Galen's former certificate. It is undisputed that absent the
Separation Agreement, Greco would have been entitled to protection under
Article SIXTEENTH of the Columbia certificate. It is further undisputed
that Columbia provided Greco with a copy of an Article SIXTEENTH
during the Separation Agreement negotiations.

,I note that it does not seem to me to be unusual that a soon-to-be discharged employee
would hire an attorney who has represented or is representing other parties against the employee's
soon-to-be former employer. Ifthis were a forbidden practice, plaintiffs-side employment lawyers
would get little repeat business. On the other hand, I acknowledge that the web of relationships at
issue here became highly awkward and potentially injurious to Columbia when the formerly collegial
business relationships (e.g., employer-employee and vendor-vendee) among the participants turned
sour.
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As a result, I fail to see how any concealment of Blair's role "caused"
the incorporation of Article SIXTEENTH indemnification rights into the
Separation Agreement. Although it is true that Blair suggested language
to clarify this intention, (Blair Dep. at 61-64), this clarification was simply
belts and suspenders language affirming Greco's existing contractual rights.
In the absence of Blairs involvement, Greco would be in the same position
with respect to indemnification as he is now.
Furthermore, the speculation of Columbia's attorneys as to what
might have happened had Columbia known about Greco's reliance upon
Blair is just that: speculation. It is unsupported by the evidentiary record.
Even if I generously construe Hemphill's testimony by reading it as saying
that he would have sought legal advice had he known of Blair's role,
(Hemphill Dep. at 60), I do not believe that disclosure was likely to have
changed the indemnification accorded to Greco since all he got was what
he was already contractually owed under Article SIXTEENTH anyway.
Hemphill himself testified to this effect, stating that he obtained clearance
for the Separation Agreement's language from Columbia's Vice President
for Human Resources to make sure it was "recognizable." (Hemphill Dep.
at 29.) When asked whether the negotiations produced any adjustments in
the indemnification language originally offered to Greco by Columbia,
Hemphill said, "I don't think it materially changed . . . And we felt
whatever was being recommended was within, you know, the guidelines
that had been discussed and were okay." (Hemphill Dep. at 30.)
Finally, I believe that Columbia's legal department was already fully
aware of the Separation Agreement negotiations. I believe so because I
find Greco's testimony to that effect to be credible, (see, e.g., Greco Dep.
at 12-13 (indicating that Braun was involved in crafting 91 12-13 of the
Separation Agreement)), and because Hemphill said he got his copy of
Article SIXTEENTH from Columbia's legal department. (Hemphill Dep.
at 46-47.) I further believe so because of the circumstances in which
Greco's departure and the departure of other Columbia executives were
being negotiated. In the context of a pending federal criminal investigation
reaching into high levels of Columbia, I believe that the corporation's legal
department would likely keep close tabs on all material events, including
negotiations regarding the termination of key employees likely to be
interviewed in that investigation. In particular, the indemnity and
advancement rights of such employees were likely to be of interest to
Columbia.
For all these reasons, I find that Columbia has failed to prove that
Greco fraudulently concealed his reliance upon Blair and thereby caused
harm to Columbia.
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2.
[2-3] Every contract is subject to an implied covenant of good faith and
fair dealing. Fitzgeraldv. Cantor,Del. Ch., C.A. No. 16297, ltr. op. at 3,
Steele, V.C. (Nov. 10, 1998). "'[T]his obligation requires a party in a
contractual relationship to refrain from arbitrary or unreasonable conduct
which has the effect of preventing the other party to the contract from
receiving the fruits of the contract." QuadrangleOffshore LLC v. Kenetech
Corp., Del. Ch., C.A. No. 16362, mem. op. at 15, Steele, V.C. (Oct. 21,
1998) (quoting Wilgus v. Salt PondInv. Co., Del. Ch., 498 A.2d 151, 159
(1985)).
Columbia devotes most of its attention in pressing this claim to facts
it concedes it has not proven. That is, Columbia raises the spectre that
Greco has disclosed to Blair material, confidential information regarding
Columbia - - information which could help FSS in its suit against
Columbia.
However, Columbia admits that it has no evidence that any such
disclosure occurred. Greco denies that it did and I found his denial (which
was not contested with any great force or by any countervailing evidence
by the defendants other than evidence of his close relationship to Dobiesz)
credible.
As a result, Columbia is left with the claim that Greco's reliance
upon Blair in the Separation Agreement negotiations "prevented...
[Columbia] from receiving the fruits" of the Separation Agreement. I do
not understand how that is so since they do not explain what Columbia was
denied as a result of Greco's consultation with Blair, except to repeat that
Hemphill might have sought legal advice and that a different Separation
Agreement might have been negotiated. As I found earlier, any
involvement of Blair in the negotiation of the Separation Agreement was
immaterial as to the subject matter before this court since all Greco got in
that regard was that to which he was already entitled under Article
SIXTEENTH of the Columbia certificate.
3.
Columbia next claims that Greco's failure to disclose his reliance
[4]
upon Blair constitutes reprehensible conduct and that therefore Greco
should "forfeitl his right to have the court consider his claim[], regardless
of [its] merit." Skoglundv. Ormandlndus., Inc., Del. Ch., 372 A.2d 204,
213 (1976).
An indemnification dispute between a corporation and a former
officer is in many respects akin to a corporate divorce proceeding.

1154

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 24

Emotions run high, feelings are frayed, and former friends and colleagues
find themselves at odds.
In this case, I understand that Columbia is galled by the prospect of
funding the legal defense of Greco, who it believes has aligned himself
with corporate enemies, FSS and its controlling stockholder, Dobiesz. I
further understand Columbia's concern about Greco's close personal
relationship with Dobiesz. All of these emotions are incredibly intensified
by Columbia's view that Greco engaged in egregious, unlawful acts against
Columbia in concert with Dobiesz. It is probably not coincidental that
Columbia pulled the plug on advancement at approximately the same time
it sued Greco.
On the other hand, I also understand Greco's position. He became
a close, personal friend several years ago of Dobiesz, a long-time vendor
of Columbia, an occurrence that does not strike me as unusual. In 1997, he
finds himself in the awkward position of helping to referee a contract
dispute between Dobiesz and Columbia. Then he finds himself without a
job. After going into business with Dobiesz, Dobiesz sues Columbia.
Columbia then sues him and Dobiesz. Greco contends that he has been
loyal and faithful to Columbia both before and after his termination. Being
between his former employer and his close friend and business colleague
is undoubtedly very awkward for him.
At some point, a court is going to determine whether Columbia or
Greco is "in the right" regarding these matters. This court, however, has
a much more narrow task. In performing that task, I cannot assume that
Greco is guilty of the acts alleged by Columbia in the FSS litigation.
Rather, I must focus on the narrow issues raised by this complaint
under 8 Del. C. § 145. In that regard, I fail to see how Greco's mere
reliance upon Blair was reprehensible. Greco testified that it never
occurred to him that he could not turn to Blair for advice. As a layperson,
the failure of Greco to identify this problem is not surprising, especially in
view of Columbia's failure to cite a specific legal prohibition barring Blairs
6
representation of Greco in the circumstances presented.
[5]
I recognize that "unclean hands" has barred recovery in
circumstances similar to those in this advancement action under § 145(k).
6

1n expecting that Greco should have known thatthe contractual dispute between Columbia
and FSS was relevant to the Separation Agreementnegotiations, itputs a higher burden on him than
Hemphill. Hemphill testified that: he was aware in August 1997 of a difference ofviews regarding
the FSS-Columbia relationship; if Greco had told him Columbia had terminated its contract with
FSS and that Greco had been involved in that decision it might not have influenced the Separation
Agreement negotiations since "[t]hose contracts had, in and of themselves ... nothing to do with
... the separation agreement"; and that he was not aware of any duty on Greco's part to bring the
FSS-Columbia dispute to Hemphill's attention. (Hemphill Dep. 51-52, 58-59.)
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However, even assuming the unclean hands doctrine may in certain
circumstances bar recovery in an action under § 145(k), 7 1 find that the
conduct complained of here does not justify such a bar and does not come
close to the type of improper behavior at issue in Nakaharav. NS 1991 Am.
Trust,Del. Ch., C.A. No. 15905, Chandler, C. (Mar. 20, 1998), upon which
Columbia relies. In Nakahara,the plaintiffs, in violation of a standstill
agreement and in "utter disregard of ongoing judicial proceedings," had
"wrongfully, without permission, and surreptitiously" removed from a trust
account the very funds they sought for advancements rather than await this
court's judicial determination of their rights. Id. at 49-56.1 Having
addressed Columbia!s affmnative defenses,9 I will now turn to Greco's

claim for "fees for fees."
C.
Greco claims that the Separation Agreement and Article
SIXTEENTH both entitle him to his fees and expenses in prosecuting this
action. I agree. As to the Separation Agreement, the terms of § 14 clearly
state that "[s]hould any dispute arise concerning this agreement or its
1i
do not and need not decide this question. Cf DPF,Inc. v. InterstateBrands Corp., Del.
Ch., C. A. No. 4856, Itr. op. at 2, Quillen, C. (Oct. 27, 1975) (in context where the right at issue
grew solely out ofa statute, 8 Del. C. § 220, unclean hands defense was "immaterial and insufficient
as a matter of law").
'In its pre-trial brietf Columbia/HCA does reference conduct which could, if it occurred,
rise to such a level. In that brief,it states: "Any confidential information Blair obtained from Greco
during the course of their relationship, either before or after the signing of the Separation
Agreement, could have beenused in drafting the complaintinFSSv. Columbiaor in other ways that
are both hostile to Defendanfs interest and prevent them from receiving the fruits of their bargain
concerning the Separation Agreement. Defendants submit that such a passing of information to a
party hostile to Columbia is the very essence of a breach of the covenant of good faith and fair
dealing." (Def.'s. Br. at 16.) The problem with this assertion, however, both in terms of its
applicability to defendants' good faith and fair dealing and its unclean hands claims, is that it is
wholly unsupported by record evidence. "Coulds" and "might haves" cannot sustain defendants'
burden.
"Columbia attacks Greco's right to use Gary Trombley as his attorney in the Criminal
Investigation and FSS Litigation. The theory of this attack is quite unusual. Apparently, Mr.
Trombley briefly represented FSS in litigation against a party other than Columbia, before
withdrawing because he perceived apotential conflietbetween Greco and FSS. "Defendants submit
that, especially where Greco claims to be working in the best interests of Columbia, they should not
have to pay Greco's attorney who stands conflicted to Defendants' interests, just as they would not
have to pay their own lawyers ifthey discovered a conflict." (Def.'s Br. at 17.) In my view, the fact
that Greco has said that he tried to cooperate in good faith with Columbia regarding the FSS
Litigation prior to being sued by Columbia does not vitiate his right to counsel. Under Columbia's
theory, any attorney of Greo's in the FSS Litigation would "stand[] conflicted to Defendants'
interests" and therefore, notbe eligible for advancement of fees and expenses because any attorney
of Grec's doing her job properly in that matter would try to exculpate Greco, a goal inimical to
"Defendants' interests."
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interpretation, then the courts shall award legal fees to the prevailing
party." Columbia has argued that this provision would not apply if I found
that the Separation Agreement was void. Since I have not so found and
since much of the briefing and discovery in this matter has centered on the
"agreement [and] its interpretation," Greco is entitled to his legal fees as
the prevailing party.
Furthermore, he is also entitled to his fees and expenses under
Article SIXTEENTH. Although that provision might be somewhat
ambiguous as to the issue of whether "fees for fees" are recoverable in an
action seeking to establish the right to advancement, I believe that the
better reading of Article SIXTEENTH is that fees for fees are available in
that context. My reading of Article SIXTEENTH is based on the fact that
the words "any such action" in the following sentences of Subpart C of
Article SIXTEENTH seem to refer to any action to determine the right to
"indemnification or advances." Under the Article:
The right to indemnification or advances as granted by this
Article SIXTEENTH, shall be enforceable by the director,
officer, employee or agent in any court of competent
jurisdiction, ifthe Corporation denies such request, in whole
or in part, or if no disposition thereof is made within 60 days.
Such persons' costs and expenses incurred in connection with
successfully establishing his or her right to indemnification,
in whole or in part, in any such action shall also be
indemnified by the Corporation. It shall be a defense to any
such action (other than an action brought to enforce a claim
for the advance of costs, charges and expenses under this
Article SIXTEENTH, where the requiredundertaking,if any,
has been received by the Corporation)that the claimant has
not met the standard of conduct set forth in the General
Corporation Law of Delaware, as the same exists or hereafter
may be amended...
(Pl.'s Br. Ex. A, Art. XVI, T C (emphasis added).)
I also believe that the use of the broad term "Indemnification" in the
heading of Subpart C's title when the body of that Subpart clearly deals
with "advancement" as well indicates that the term "indemnification" could
refer to both "indemnification" and "advancement" in the certificate where
that would make sense and be linguistically economical. That this is so is
also reflected in the use of term "Indemnification" in the title of Subpart D
to the exclusion of the term "advancement" even though the body of that
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Subpart also deals with the "advancement" rights of former directors,
employees, and officers. (Id., Art. XVI, D.)
In addition, the certificate provision was drafted by Columbia
without involvement by Greco and should, in the event of an ambiguity, be
construed against it. See, e.g., KaiserAluminum Corp. v. Matheson, Del.
Supr., 681 A.2d 392, 398-399 (1996) (under principle of contra
proferentem, construing certificate of designation creating preferred shares
against corporation); SI Management L.P. v. Wininger, Del. Supr., 707
A.2d 37, 43 (1998) (principle applied to limited partnership agreement);
Penn Mut. Ins. Co. v. Oglesby, Del. Supr., 695 A.2d 1146, 1149-1150
(1997) (principle applied to insurance policy). Since the certificate is
reasonably read as giving Greco a right to fees on fees in a suit involving
advancement, he is entitled to the relief he seeks in this respect. 10

III.
For the foregoing reasons, I find that Greco is entitled to the relief

he seeks in his complaint. Greco shall confer with defendants and
promptly submit a conforming order.

"The parties have requested that I retain jurisdiction over this matter in the event that
disputes arise. Columbia fears that Greco will attempt to share fees with FSS and Dobiesz in the
FSS Litigation. Forhis part, Greco fears that Columbiawill fail to follow any order ofthis court and
will continue to deny him advancement and will fail to acknowledge that Columbia's suit against
both Greco and FSS has by necessity to some extent aligned those two parties in FSS Litigation,
giving rise to certain 'joint defense" possibilities. After thinking about this issue, I have concluded
that there is no need for me "to retain jurisdiction" by order, when I already have such jurisdiction
pursuant to statute. In general, I believe that the court should be reluctant to keep matters open by
order so as to referee yet to be identified disputes. In particular, in this instance I think it provides
a more effective incentive for the parties to cooperate and amicably resolve any differences if I do
notretain jurisdiction. In the event that adispute arises, a new complaint can be filed and Ican hear
the matter promptly. Under the Separation Agreement, whichever party then prevails will be entitled
to their fees and expenses. That thought should deter unreasonable behavior as should the thought
that this court will be displeased if either party engages in unjustifiable behavior toward the other
in the wake of this court's decision.
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NEBEL v. SOUTHWEST BANCORP, INC.
No. 13,618
Courtof Chancery of the State of Delaware,New Castle
March 9, 1999
Plaintiffs, premerger minority stockholders, challenged a cash-out
merger transaction. Plaintiffs' second amended complaint alleged
substantive unfairness, disclosure violations, and a wrong page claim,
based on the inclusion of another state's appraisal statute in the merger
notice. Defendants sought to dismiss the second amended complaint
arguing that the substantive fairness and disclosure claims in the second
amended complaint could not survive the law of the case doctrine.
Alternatively, defendants contended that the second amended complaint
should be dismissed for failure to state a cognizable legal claim, but even
if a valid claim was stated, summary judgment should be granted.
The court of chancery, per Vice-Chancellor Jacobs, dismissed the
new disclosure claims in the second amended complaint because plaintiffs
did not allege anything new to demonstrate that the merger notice was
deficient. The court, however, found the substantive unfairness claims in
the second amended compliant sufficient to survive a motion to dismiss
because the significant gap between the $41 merger price and the $85
appraisal value created an inference of unfair dealing. Moreover, the court
denied the defendants' motion for summary judgement on this claim
because the factual inferences created by the record created triable issues.
Additionally, the court granted summary judgment on the wrong page
claim in favor of plaintiffs because defendants' liability on this claim was
already established by a prior ruling of this court.
1.

Corporations

*

584

Where a merger eliminates the minority shareholder interest for cash
and the dispute is essentially one over value, appraisal is the exclusive
remedy.
2.

Corporations

0=

584

Section 253 permits a parent corporation that owns ninety percent or
more of a subsidiary's stock to cause the parent corporation's board of
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directors unilaterally to eliminate the minority stockholders' interest. DEL.
CODE. ANN. tit. 8, § 253 (1953).
3.

t

Corporations

584

Appraisal is not an adequate remedy in merger cases that involve
fraud, misrepresentation, self-dealing, deliberate waste of corporate assets,
or gross and palpable overreaching because such conduct presents issues
which an appraisal cannot address.
4.

m

Corporations

584

To determine whether certain types of unfair dealing are so
egregious as to make it inequitable to relegate the minority shareholders to
the appraisal remedy or are merely claims that question judgmental factors
of valuation, will normally require the court to look beyond the complaints
conclusory allegations or characterizations.
5.

Courts

e

99(1)

The principle underlying the law of the case doctrine is that matters
previously adjudicated should be put to rest.
6.

Courts

cm3 99(1)

To avoid dismissal under the law of the case doctrine, the plaintiffs
must submit some new information or allegations that would serve to
revitalize the claims that were previously raised, adjudicated, and found
deficient.
7.

Corporations

C= 584

The absence of a negotiating committee of independent directors,
without more, does not constitute unfair dealing as a matter of law;
however, that circumstance is evidence of unfair dealing that, when
combined with other pleaded facts, may state a cognizable unfair dealing
claim that the fiduciaries will ultimately have the burden to negate.
8.

Pretrial Procedure

m=L648

A significant gap between the $41 merger price and the $85
appraisal value, combined with other substantive unfairness allegations,
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created an inference of unfair dealing that was sufficient to state a claim
upon which relief could be granted.
9.

Courts

G

2

99(1)

A prior ruling by the court that the inclusion of the wrong page was
both a material misdisclosure and a substantive statutory violation for
which quasi-appraisal was the appropriate remedy precludes reargument of
this issue under the law of the case doctrine.
10.

Judgment

*

186

Summary judgment is appropriate where the moving party
demonstrates that there are no genuine issues of material fact and that the
moving party is entitled to judgment as a matter of law. DEL. CH. CT. R.
56(c).
11.

Judgment

181(2), 186

On a motion for summary judgment, the court must treat all facts in
the light most favorable to the nonmoving party, and it must deny the
motion where there is any reasonable hypothesis by which the opposing
party may recover, or if there is a dispute as to a material fact or inferences
to be drawn therefrom.
12.

Judgment

181(2)

Summary judgment may be denied if the court, upon reviewing the
record, determines that it is more desirable to inquire into or develop more
thoroughly the facts in order to clarify application of the law to the
circumstances.
13.

Judgment

'

186

Summary judgment was found appropriate in favor of the plaintiffs
where defendants' liability on a claim was established by virtue of the
court's prior ruling.
Bruce L. Silverstein, Esquire, and Martin S. Lessner, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, Delaware; and Thomas E.
Chomicz, Esquire, Quinton F. Seamons, Esquire, and William T.
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McCormick, Esquire, of Wilson & McIlvaine, Chicago, Illinois, of counsel,
for plaintiffs.
Wayne J. Carey, Esquire, and Ronald J. Brown, Jr., Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; and Frederick V.
Lochbihler, Esquire, and David S. Barritt, Esquire, of Chapman & Cutler,
Chicago, Illinois, of counsel, for defendants.
JACOBS,

Vice-Chancellor

Pending is a motion to dismiss the plaintiffs' Second Amended
Complaint, which challenges the November 17, 1993 "short form" merger
of M.G. Bancorporation ("MGB"), a Delaware corporation ("MGB"), into
its 91.68% stockholder parent, Southwest Bancorp, Inc. ("Southwest").
The named defendants are Southwest and its directors as of the merger
date. Also pending are cross-motions for summary judgment with respect
to one of the claims.
The complaint attacks the merger on three grounds: (i) substantive
unfairness, (ii) disclosure violations, and (iii) a "wrong page" claim, based
on the improper inclusion in the merger notice of a page of another state's
appraisal statute. This is the second go-around for these claims. The
plaintiffs twice amended their original complaint to plead additional factual
support for their (dismissed) claims. Previously, the Court dismissed all
the claims in the first amended complaint except for the "wrong page"
claim for failure to state a claim upon which relief could be granted.
After reviewing the allegations of the second amended complaint, I
conclude that by virtue of the law of the case doctrine, all of the previously
dismissed allegations must again be dismissed, and that the plaintiffs are
entitled to summaryjudgment on the "wrong page" claim, the appropriate
remedy for which is "quasi-appraisal." I further conclude that the
substantive fairness allegations now state a claim upon which relief can be
granted.
I. BACKGROUND
A. The November 1993 Short Form Merger
Before the merger, Southwest, a Delaware corporation, owned
91.68% of the outstanding shares of common stock of MGB, a bank
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holding company incorporated in Delaware and headquartered in Worth,
Illinois.! The plaintiffs were pre-merger minority stockholders of MGB.
On November 17, 1993, MGB was merged into Southwest through
a "short-form" merger accomplished under 8 Del. C. §253 (the "Merger").
Because the Merger was accomplished unilaterally, neither MGB's board
of directors nor its minority shareholders were legally required to, or did,
approve the transaction. Under the Merger's terms, each share of MGB
common stock held by the minority shareholders, including the plaintiffs,
was converted into a right to receive $41 in cash. Because the transaction
was a "cash out" merger, the minority stockholders were entitled to demand
an appraisal of their shares under 8 Del. C. §262.
To assist it in setting the merger price, Southwest engaged Alex
Sheshunoff & Co. Investment Bankers ("Sheshunoff") to determine the
"fair market value" of MGB's minority shares. In its report submitted to
Southwest on October 28, 1993, Sheshunoff opined that as of June 30,
1993, the fair market value of MGB's minority shares was $41 per share.
The minority stockholders were notified of the Merger and their
right to seek appraisal in a Notice of Merger and Information Circular
dated November 18, 1993 (the "Merger Notice"). Plaintiff Rudolph
tendered his 6,380 shares and accepted the $41 merger price, receiving
$261,580. An appraisal action was later filed in which plaintiff Nebel
joined.2
B. Commencement of Litigation
On July 12, 1994, Rudolph brought this action both individually and
on behalf of a class of all holders of MGB common stock other than
Southwest. The complaint alleged that Southwest, as MGB's majority
stockholder and Southwests board of directors (collectively, "defendants")
had breached their fiduciary duties to the class by approving and effecting
the Merger. On February 9, 1995, the plaintiff filed an amended complaint
in which Nebel was joined as an additional party plaintiff.

'MGB had two operating Illinois-chartered bank subsidiaries, Mount Greenwood Bank
("Greenwood") and Worth Bancorp, Inc. ("WBC"), that served customers in the southwestern
Chicago metropolitan area. MGB owned 100% of Greenwood and 75.5% of WBC.
2See Richard A. Le Beau, et al v. M.G. Bancorporation, Inc. and Southwest Bancoro, Inc.
Del. Ch. C.A. No. 13414, Jacobs, V.C. (Jan. 29, 1998) ("appraisal action").
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C. The July 5,1995 Opinion: "Law of the Case"
The defendants moved to dismiss the amended complaint on the
grounds that it failed to state claims upon which relief could be granted,
and that insofar as the complaint did allege valid claims the exclusive
remedy was appraisal. On July 5, 1995, this Court issued an Opinion (the
"July 5 Opinion") dismissing all the claims in the amended complaint
except the "wrong page" claim.'
The amended complaint alleged two types of fiduciary duty
violations: (a) "substantive fairness" claims that the merger was the
product of "unfair dealing" and "unfair price", and (b) "disclosure" claims
that the Merger Notice contained both omissions and affimnative
misstatements of material fact. The unfair dealing claims rested upon
allegations that the merger terms had been fixed unilaterally by the
defendants without any use of, or input from, a special committee of
independent directors, the minority shareholders, or anyone else authorized
to represent the minority interests. The unfair price claims rested upon
allegations that (i) the $41 cash-out price was fixed unilaterally without
regard to what was fair, (ii) the merger price was substantially less than the
fair value of MGB's shares; and (iii) in fixing the merger price the
defendants improperly included a minority discount, and/or discount for
lack of marketability, and paid the minority shareholders only the "fair
market value" (rather than the "fair value") of their shares.
The disclosure claims rested upon the allegations that the defendants
falsely and misleadingly disclosed in the Merger Notice that they had
determined, based on the Sheshunoff report, that the $41 merger price
represented the "fair value" of MGB's shares on the merger date, whereas
in fact,$41 per share represented only the "fair market value" of the shares
after applying (impermissibly) a minority discount and/or discount for lack
of marketability. The plaintiffs further claimed that the Merger Notice
wrongfully failed to disclose financial information such as the operating
history of MGB and its direct and indirect subsidiaries; the banks' primary
competition within their trade areas; and information regarding MGB's
history, the economic outlook for its trade area and the banking area in
general, and the projected future earnings and dividend paying capacities
of MGB and its subsidiaries.

'Nebel v, Southwest Bancor2. Inc., Del. Ch., C.A.No. 13618, mem. op. at 12, Jacobs, V.C.
(July 5,1995). The Court also determined that Sheshunoff had performed its appraisal in a legally
improper manner, because Sheshunoffdetermined only the "fair market value" ofMGB's minority
shares, rather than determining the value of MGB as a going concern and the fair value of the
minority shares as a pro-rata percentage of that going concern value. Id. at 9.
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Finally, the amended complaint alleged that the Merger Notice
materially misled the minority shareholders concerning their right to seek
an appraisal, because the text of 8 Del. C. §262 that was required to be
included in the Merger Notice erroneously included provisions from the
appraisal statute of another state.
To remedy these wrongful acts, the plaintiffs prayed for an award of
compensatory and/or rescissory damages.
In its July 5, 1995 Opinion, the Court held that none of the above
claims other than the wrong page claim, stated a legally valid cause of
action. The "unfair dealing" claims were found to be not cognizable
because the directors' failure to obtain the input of either the minority
stockholders or a committee of independent directors was not, ersgLs a
breach of fiduciary duty in the §253 short-form merger context. The fair
price claims were found to be not actionable, because claims challenging
only the fairness of the price could be addressed in an appraisal proceeding.
With respect to the disclosure claims, the Court held that (i) the
Merger Notice disclosed on its face that an incorrect (minority discount)
valuation had been employed by Sheshunoff, (ii) the plaintiffs had not
pleaded facts showing that their "laundry list" of additional disclosure
items (such as the company's operating history or future projections) was
material, even though Southwest had furnished that information to its
valuation advisor, Sheshunoff, in connection with the transaction.
Lastly, although the Court found that the "wrong page" claim was
legally sufficient to grant a rescission remedy for this technical statutory
violation would be excessive. Accordingly, the Court determined that the
appropriate remedy would be a "quasi-appraisal," i.e., a judicial
determination in this lawsuit of the plaintiffs' proportionate share of MGB's
statutory fair value.
D. The Motion for Reargument
Shortly thereafter, the plaintiffs filed a Motion for Reargument
and/or to Amend or Alter the Judgment ("Motion for Reargument"),
requesting this Court to reconsider the rulings in its July 5 Opinion or,
alternatively, grant the plaintiffs leave to amend the complaint to add
certain new allegations. The proposed "new" allegations were that (i) the
minority stockholders needed, at a bare minimum, disclosure of five years
of operating history and earning information; (ii) the defendants should
also have disclosed projections of future earnings that were available to
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them and to their financial advisor;4 and (iii) the Merger Notice
affirmatively (and falsely) misstated that $41 per share was the "fair value"
of the minority shares, whereas in fact $41 was only the "fair market value"
of those shares.
On July 18, 1995, the Court denied the Motion for Reargument.
There were three reasons: (a) the proposed new allegations, even if proven,
would not likely change the result reached in the July 5 Opinion; (b) the
plaintiffs should have first moved to amend their complaint before allowing
the motion to dismiss to be submitted and decided; and (c) to allow the
amendment at this stage would give the plaintiffs a "second bite out of the
apple" and unnecessarily burden the defendants and the Court.
E. The Second Amended Complaint
and the Appraisal Action
Over one year later, following additional discovery, the plaintiffs
filed a motion for leave to file a second amended complaint. Over the
defendants' objection, the Court permitted the amendment, observing that
any arguable deficiencies in the Second Amended Complaint could be
challenged by motion.5 Accordingly, on November 16, 1996, defendants
filed the renewed dismissal motion that is the subject of this Opinion.
The case was later consolidated for trial, with the appraisal action
scheduled to be tried beginning December 2, 1996. For reasons not
pertinent here, however, the Court determined that the appraisal action
should proceed to trial separately. On January 29, 1998, after the appraisal
action was tried, the Court issued its Opinion in that action, determining
that the statutory fair value of MGB's shares at the time of the Merger was
$85 per share.
II. THE PARTIES' CONTENTIONS
On their dismissal motion, the defendants contend that most of the
allegations in the Second Amended Complaint repeat the claims that this
Court previously rejected in its July 5 Opinion and its July 18 Order
denying reargument. The defendants further argue that to the extent "new"

4

* hese claims were based on In Re Radiology Associates, Inc. Litig. Del. Ch., 611 A.2d
485,497-98 (1991).
tM
Ihe Court also requested thatdefendants bring any summary judgmentmotion they might
have at the time they moved to dismiss the second amended complaint.
'Le Beau v. M.G. Bancorporation, Inc. Del. Ch., CA. No. 13414, mem. op. at 12, Jacobs,
V.C. (Jan. 29, 1998).
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evidence has been submitted or new allegations have been made, that
makes no difference, because the substantive fairness and disclosure claims
in the Second Amended Complaint cannot survive the "law of the case"
doctrine. Alternatively, the defendants contend that separate and apart
from the law of the case, the Second Amended Complaint should be
dismissed for failure to state a cognizable legal claim, but even if a valid
claim is stated, summary judgment dismissing that claim should be granted.
The plaintiffs respond that the Second Amended Complaint is not
dismissable under the law of the case doctrine, because it states new,
legally sufficient claims. Finally, with respect to the plaintiffs ."wrong
page" claim, both sides claim entitlement to summary judgment.
For the reasons that follow, I conclude that the plaintiffs' disclosure
claims (other than the "wrong page" claim) must be dismissed by reason of
the law of the case doctrine. I further find that the substantive fairness
allegations now state a claim upon which relief can be granted. Finally, the
Court affirms its earlier determination in the July 5 Opinion that the
appropriate remedy for the plaintiffs' "wrong page" claim is a quasiappraisal. Because the adjudicated fair value of the MGB shares is $85 per
share, nothing further remains to be done in this action except as discussed
infra at page 21, footnote 32.

M. RELEVANT LEGAL PRINCIPLES
[1-3] It is useful to restate the pertinent legal principles that were relevant
to the issues addressed in the Court's July 5 Opinion. Where a merger
eliminates the minority shareholder interest for cash and the dispute is
essentially one over value, appraisal is the exclusive remedy.7 That
principle is especially applicable in the short-form merger context, because
8 Del. C. §253 permits a parent corporation that owns 90% or more of a
subsidiary's stock to cause the parent corporation's board of directors
unilaterally to eliminate the minority stockholders' interest.' Appraisal is
not an adequate remedy, however, in merger cases that involve "fraud,
misrepresentation, self dealing, deliberate waste of corporate assets, or
gross and palpable over-reaching,"9 because such conduct "present[s] issues
which an appraisal cannot address."1

7Staufferv. Standard Brands, Inc., Del. Supr., 187 A.2d 78 (1962) ("Stauffer"); Weinbereer
v. UOP, Inc. Del. Supr., 457 A.2d 701 (1983) ("Weinberger v. UOP").
sStauffer 187 A.2d at 80.
9
Weinberger v. UOP 457 A.2d at 714.
'0Rabkin v. Philip A. Hunt Chemical Corp. Del. Supr., 498 A.2d 1099, 1106 (1985).
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Claims based on fraud or breach of the fiduciary duty of disclosure
cannot be adequately addressed in an appraisal, for the additional reason
that misdisclosures or nondisclosures of material facts might warrant
injunctive relief that would prevent the merger from taking place." To say
it differently, disclosure-based claims cannot be resolved in an appraisal
proceeding because the appropriate remedies for disclosure violations (such
as rescission or its monetary equivalent) are inconsistent with the purely
monetary relief that is available in a statutory appraisal.'
[4]
Our law also recognizes that there are other types of "unfair dealing"
claims that cannot be remedied in an appraisal. 3 "Certain types of unfair
dealing, although not involving fraud or deception, [are] ...so egregious
as to make it inequitable to relegate the minority shareholders to the
appraisal remedy, even though as a practical matter the unfair dealing
impacts only the merger price." 4 To determine whether the unfair dealing
claims are of that character or are merely claims that question judgmental
factors of valuation, will normally require the Court to look beyond the
complaint's conclusory allegations or characterizations."5
IV. ANALYSIS
A. The Substantive Fairness and Disclosure Claims
At the heart of the dismissal motion is the defendants' position that
the Second Amended Complaint alleges essentially the identical
substantive fairness and disclosure claims that this Court previously
addressed and dismissed in its July 5 Opinion and July 18 Order denying
reargument. The defendants argue that the plaintiffs' latest pleading
contains no new factual allegations, only lawyer-generated "spins"
designed to obscure the fact that nothing is new. Because all the "new"
allegations go to the same issues that were previously decided, the
defendants conclude that under the law of the case doctrine the Second
Amended Complaint must also be dismissed.
[5-6] The principle underlying the law of the case doctrine is that matters
previously adjudicated should be put to rest. 6 The efficient disposition of

i'See eg. Sealy Mattress Co. v. Sealy. Inc.. Del. Ch., 532 A.2d 1324, 1341-42 (1987).
'2See Seal 532 A.2d at 1341-42; Weinberger v. UOP. 457 A.2d at 714.
" See also Cede & Co. v,Technicolor, Inc. Del. Supr., 542 A.2d 1182 (1988); Rabdn 498
A.2d at 1107.
' 4Nebel sun note 3, at 7.
15Id.
' 6Kenton v. Kenton, Del. Supr., 571 A.2d 778,784 (1990) (holding that the law of the case
is established when a Court applies a legal principle to an issue based on facts remaining constant
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a case requires that each stage of litigation build on the previous stages, and
that parties not be free to relitigate every earlier ruling. Although the law
of the case doctrine does not invariably preclude a court from revisiting an
issue previously decided, it does narrowly circumscribe the circumstances
where such a revisitation may occur. 7 Accordingly, to avoid dismissal
under the law of the case doctrine, the plaintiffs must submit some new
information or allegations that would serve to revitalize the claims that
were previously raised, adjudicated, and found deficient.'" I find, with one
exception, that the plaintiffs have failed to do that.
1. The Disclosure Claims
The plaintiffs' disclosure claims fall into three categories: (i)
omissions; (ii) affirmative misstatements; and (iii) the "wrong page" claim.
The essence of the omission claims is that the defendants failed to include

material information in the Merger Notice, namely:

the basis for

Sheshunoffs conclusion that the merger consideration represented the "fair
market value" of the minority stockholders' shares; 9 and Southwest's
historical financial information and projections of future earnings.2"
The plaintiffs also claim that the Merger Notice contained
affirmative misstatements. Those misstatements are said to consist of the
false or misleading disclosures that (i) Southwest's board of directors had
determined that the $41 merger price represented the corporation's "fair
value," whereas in fact the directors knew that the merger consideration

represented only the "fair market value" of the shares being eliminated in

throughout the course of litigation); Frank G.W, v, Carol M.W.. Del. Supr., 457 A.2d 715, 718
(1983); Levien v. Sinclair Oil Corporation, Del. Ch., 314 A.2d 216,222 (1973), afid. Del. Supr.,
332 A.2d 139 (1975).
"See Sienman v, Columbia Pictures Entertainment Inc. Del. Ch. C.A. 11152, mem. op
at 7-8, Hartnett, V.C. (January 12, 1993).
"8See E.I. DuPont De Nemours v. Admiral,. Ins., Del. Super., 711 A.2d 45, 55 (1995) ("A
party seeking to have the Court reconsider the earlier ruling must demonstrate newly discovered
evidence, a change of law, or manifest injustice.").
"'The plaintiffs contend that such explanation should or would have disclosed that: (i) the
price-to-book value of MGB was $59.09 and the price-to-earning value of MGB was between
$59.90 and $62.78 per share; (ii) the financial advisor used data that predated the merger by five
months, and which was less favorable to the minority stockholders than was data current to the
merger date, and (iii) the financial advisorwas able to derive the $41 per share merger consideration
only by giving weight to both (a) a discounted cash flow analysis that included no terminal value
and (b)the immaterial prices at which illiquid minority interests had traded during the year before
the merger.
"t The plaintiffs contend that even the defendants' investment banker (Karen Hager of
Sheshunofi) and trial expert (Mr. Robert F. Reilly) agreed that that information would be material
to a shareholder's informed decision concerning MGB's value.
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the Merger; and (ii) a minority stockholder who elected appraisal faced the
risk that he or she might receive less than $41 per share, whereas the
defendants here had no basis in fact to believe that the minority
shareholders would receive less than the $41 merger price.
This Court has previously held, in its July 5 Opinion, that the Merger
Notice sufficiently satisfied the defendants' duty to disclose all facts that
would be material to the minority shareholders' choice between accepting
the merger consideration or demanding appraisal. The Court also held that
the plaintiffs had not carried their burden of demonstrating the materiality
of the "laundry list" of information items they claimed were not disclosed.
The defendants urge that under the law of the case doctrine, the plaintiffs
are precluded from relitigating the sufficiency of the Merger Notice.
I agree, both for the reasons discussed in the July 5 Opinion and also
because the plaintiffs have alleged nothing new that persuades me that the
Merger Notice was deficient. In particular, nothing in the plaintiffs' latest
complaint or their brief demonstrates the materiality of their "laundry list"
of additional information that they claim should have been included in the
Merger Notice. For those reasons the "new" disclosure claims will be
dismissed.
2. The Substantive (Un)fairness Claims
The substantive (un)faimess claims stand on a different footing. For
the reasons next discussed, I conclude that the new allegations in the
Second Amended Complaint are now sufficient to state cognizable claims
of "unfair dealing" and "unfair price."
To support their substantive unfairness claims, the plaintiffs allege
that (i) the defendants did not utilize an special committee of disinterested
directors or provide for approval by a vote of a majority of the minority
stockholders; (ii) neither Sheshunoff nor anyone else was retained to
represent the interests of the minority shareholders; (iii) the defendants
used a legally improper valuation method to determine the merger price,
and made no genuine effort to determine MGB's "fair value," as opposed
to the "fair market value" of the plaintiffs' shares; (iv) the defendants
withheld dividends from the minority shareholders and made improper
loans to Southwest, thereby facilitating Southwest's purchase of additional
shares and ultimately, its accomplishment of the short-form merger; and (v)
during the year before the Merger the defendants diverted corporate
opportunities to Southwest and committed other breaches of fiduciary duty
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to the minority." Lastly, the plaintiffs contend that the defendants will be
unable to demonstrate that they paid a fair price in the Merger.
[7]
In assessing the validity of the substantive unfairness claims, at least
two factors are pivotal. The first is the defendants' failure to establish an
independent committee of directors to represent the minority stockholders'
interests. In its July 5 Opinion, this Court ruled that because unilateral
action by a parent corporation is inherent in a §253 short-form merger,
there is no legal requirement that to be valid such a transaction must be
approved by either an independent committee of directors or by a "majority
That narrow ruling, although it
of the minority" shareholder vote.'
recognized this reality of a §253 short-form merger, was not intended, nor
should it be read, to detract from the principle that fiduciaries who stand on
both sides of a merger (even under §253) and dictate its terms have the
burden to show that the merger was entirely fair. Thus, in the §253 context
the absence of a negotiating committee of independent directors, without
more, does not constitute unfair dealing as a matter of law. Nonetheless,
that circumstance is evidence of unfair dealing that, when combined with
other pleaded facts, may state a cognizable unfair dealing claim that the
fiduciaries will ultimately have the burden to negate.'
[8]
The second critical factor, of which the Court takes judicial notice,
is that the fair value of the plaintiffs' shares has now been adjudicated at
$85 per share.2 4 The significant gap between the $41 merger price and the
$85 appraisal value, combined with the other substantive unfairness
allegations (including the improper manner in which the $41 merger price
was arrived at), create an inference that the Merger was the product of
unfair dealing. That is sufficient to state a claim upon which relief may be
granted.
For these reasons, the substantive fairness claims of the Second
Amended Complaint are found sufficient to survive a motion to dismiss.

"These corporate opportunity allegations do not appear in the Second Amended Complaint,
but only in the plaintiffs' briefs. For that reason, they are not properly in the case and need not be
considered.
'Nebel supra note 3, at 7-8.
"See Kahn v. Dairy Mart Convenience Stores Del. Ch., CA. No. 12489, mem. op. at 6,
Jacobs, V.C. (March 29,1996); see also Kahn v. Lynch Communications Systems Del. Supr., 638
A.2d 1110, 1115 (1994); Weinberger v. UOP 457 A.2d at 711; Kahn v. Tremont Corp. Del. Ch.,
CA. No. 12339, mem. op. at 18-19, Allen, C. (Mar. 21, 1996, revised Mar. 27, 1996). Nothing in
the Court's July 5 Opinion was intended to suggest the contrary. The July 5 Opinion determined
only that the plaintiffs' first amended complaint did not plead unfair dealing sufficient to withstand
a motion to dismiss.
"MIhat fact was, of course, unknown and unknowable at the time of the ruling on the first
amended complaint.
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Moreover, the factual inferences created by the record create triable issues
that preclude granting summary judgment to the defendants on this claim.
B. The Wrong Page Claim
The only claim not dismissed in the July 5 Opinion was the "wrong
page" claim, which to reiterate, arises from the erroneous inclusion of a
page from the appraisal statute of another state. That was held to constitute
both a violation of 8 Del. C. §262 and an omission and an affirmative
misstatement of a material fact.
The defendants seek summary judgment on this claim, arguing that
dismissal is required because the record shows that no harm ever resulted
to anyone from that violation. The defendants stress that the "wrong page"
violation was not material to Nebel and Rudolph's choice of demanding
appraisal or accepting the merger price. Relying upon Loudon v. ArcherDaniels-Midland Company ' the defendants argue that reliance is an
essential element of a duty of disclosure claim, and that because neither
plaintiff relied on the Merger Notice in making their decision, the
erroneous inclusion of the wrong page of another state's appraisal statute
could not have influenced their investment decision one way or the other.
The difficulty with the argument is that the Court has already
[9]
determined that the inclusion of the wrong page was both a material
misdisclosure and a substantive statutory violation for which a quasiappraisal is the appropriate remedy. Under the law of the case doctrine,
that ruling precludes further reargument of this issue. 26
[10-12]
Summary judgment is appropriate where the moving party
demonstrates that there are no genuine issues of material fact and that the
moving party is entitled to judgment as a matter of law.27 On a motion for
summary judgment the Court must treat all facts in the light most favorable
to the non-moving party, 2 and it must deny the motion where "there is any
reasonable hypothesis by which the opposing party may recover, or if there
is a dispute as to a material fact or inferences to be drawn therefrom." 29
Summary judgment may also be denied if the court, upon reviewing the
record, determines that "it is more desirable to inquire into or develop more

"Del. Supr., 700 A.2d 135 (1997).
'Moreover, as the plaintiffs point out, reliance is not an element of a claim for breach of
the duty of disclosure. See In re Tri-Star Pictures. Inc., Lit. Del. Supr., 634 A.2d 319,327 (1993).
2"Court of Chancery Rule 56(c).
2
Arnold v. Society for Say. Bancoro.. Inc. Del. Supr., 678 A.2d 533, 535 (1996).
"Seagraves v. Urstadt Property Co., Del. Ch., CA.No. 10307, mem. op. at 12-13, Jacobs,
V.C. (Apr. 1, 1996).

1172

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 24

thoroughly the facts in order to clarify application of the law to the
circumstances.""

[13] Summary judgment in the plaintiffs' favor on this claim is
appropriate because the defendants' liability on this claim has been

established by virtue of the rulings in the July 5 Opinion.

Moreover,

since the time of that ruling, the appraisal action has been tried and the fair
value of MGB has been determined. Because the quantum of "damages"
recoverable on this claim has been established as the difference between
$85 and $41 per share, summary judgment will be entered in the plaintiffs'
favor, and against the defendants, on the "wrong page" claim.
CONCLUSION
Counsel shall confer and submit a form of order on notice
implementing the rulings in this Opinion. 2

'Mentor Graphics Corp.v. uickturn Design Systems, Inc., Del. Ch., C.A. No. 16584,
16588, mem. op. at 7, Jacobs, V.C. (Oct. 9, 1998).
31See Ngb sunra note 3, at 12-15.
2
Had the substantive unfairness claim been dismissed on this motion, this lawsuit would,
as a practical matter, be over. That is because the minority shareholder class will have been found
entitled to damages equal to the difference between the $85 appraisal value and the $41 merger
price, and the other claims would have been dismissed. But, my ruling thatthe plaintiffs are entitled
to proceed on their substantive fairness claim, implicitly acknowledges (at least in theory) the
possibility of a rescissory damages recovery. See Weinberger v. UOP 457 A.2d at 714. That
(rescissory damages) is the only reason why this case continues: unless the plaintiffs are seeking
a recovery in some higher amount, no purpose would be served by a second evidentiary hearing.
Counsel are advised, however, that before any hearing on the merits of the substantive
unfairness claims will be scheduled, the plaintiffs must first satisfy the Court thatthey have atenable
basis, in fact and law, to claim damages in excess of the "out of pocket" measure of damages (the
difference between the $45 merger price and the $85 per share appraisal value). The procedure by
which that issue will be presented and decided shall be a subject of the form oforder implementing
this Opinion.
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O'BRIEN CORP. v. HUNT-WESSON, INC.
No. 16,562
Courtof Chanceryof the State ofDelaware,New Castle
February 25, 1999
Plaintiff, an Indiana corporation, sought a declaratory judgment that
(1) defendant is the successor-by-merger to a third party and is responsible
for all of the third party's liabilities arising from or related to claims raised
in certain products liability litigation and that (2) a corporate resolution
entered by defendants board of directors did not divest the defendant of its
responsibility for the liabilities of the third party. Defendant, a Delaware
corporation, moved to dismiss the complaint under Chancery Court Rule
12 (b) (6) primarily on the ground that the issues in this case are not ripe
for judicial determination.
The court of chancery, per Vice-Chancellor Strine, concluded that
the issues raised in the plaintiffs complaint were not ripe for judicial
determination and granted the defendants motion to dismiss the complaint
under Chancery Court Rule 12 (b) (6).
1.

Pleading
C
Pretrial Procedure

7,360
0!- 679, 681, 687

In addressing a motion to dismiss for failure to state a claim pursuant
to Rule 12(b) (6), it is appropriate to assume the truthfulness of all wellpleaded allegations of the complaint and to give the pleader the benefit of
all reasonable inferences that can be drawn from its pleading. DEL. CH. CT.
R. 12 (b) (6).
2.

Pleading
C
Pretrial Procedure

354
Cm-

551, 622, 624

Only if the court can say with reasonable certainty that a plaintiff
could prevail on no state of facts inferable from the pleadings may the court
dismiss a complaint under Rule 12 (b) (6). DEL. CH. CT. R. 12 (b) (6).
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61, 62, 313

For purposes of a declaratory judgment, a court must determine,
based on the allegations of the complaint, whether or not there is an actual
controversy between the parties.
4.

Declaratory Judgment

Cam 62

An actual controversy must be (1) a controversy involving the rights
or other legal relations of the party seeking declaratory relief; (2) a
controversy in which the claim of right or other legal interest is asserted
against one who has an interest in contesting the claim; (3) between parties
whose interests are real and adverse; (4) the issues involved in the
controversy must be ripe for judicial determination.
5.

Declaratory Judgment

C=

5, 366

The framework articulated by Delaware courts for analyzing whether
an issue satisfies the ripeness requirement requires that the court weigh the
reasons for not rendering a hypothetical opinion against the benefits to be
derived from the rendering of declaratory judgment.
6.

Declaratory Judgment

O=

5, 366

In determining, whether an action is ripe for judicial determination,
a practical judgment is required.
7.

Declaratory Judgment

C= 7, 62, 366

Relevant to making the practical judgment of whether a particular
issue is ripe for judicial resolution are: (1) a practical evaluation of the
legitimate interests of the plaintiff in a prompt resolution of the question
presented; (2) the hardship that further delay may threaten; (3) the prospect
of future factual development that might affect the determination made; (4)
the need to conserve scarce resources; and (5) a due respect for identifiable
policies of law touching upon the subject matter in dispute.
8.

Declaratory Judgment

02:

62, 96, 311,366

When plaintiff has not alleged that it has suffered a judgment for
which defendant should be responsible and simply contends that it is
incurring defense costs and that success in this action would focus other
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litigation on the defendant, forcing the defendant to share some of the
defense and liability burden, a finding of ripeness of a declaration judgment
action is only tepidly supported.
9.

Declaratory Judgment

Cm= 62, 96,311,361

The importance of a declaratory action being decided on past events
is diminished when the relief sought by a corporation is on a question of
successorship which will not exculpate that corporation from litigation or
determine any issues of indemnification, but at most would result in an
incomplete remedy if a determination is to be made.
10.

Declaratory Judgment

Cm= 62, 361

Where the practical use of a declaratory judgment is to achieve an
unfair procedural advantage, as to support a future claim for indemnity
against the defendant, the court will not grant declaratory relief to that

party.
11.

Declaratory Judgment

Cm-

62, 361

A declaratory judgment will not be entered with respect to indemnity
where there is no judgment against the party seeking it.
12.

Declaratory Judgment

C

62, 361

Where a ruling upon a declaratory action is carefully cabined to
avoid impingement on the authority of sister state courts and to avoid
harming parties not before this court would have only the limiting effect of
providing the plaintiff with a binding precedent useful to it in future
litigation, the use of resources of this court and the parties to resolve this
matter at this time would be inefficient.
13.

Courts

Cm-

88, 99(2), 99 (3)

The doctrine of staredecisis supports dismissal of a complaint when
prior courts have grappled with policies bearing on -cases that are
indistinguishable from the present case, and due respect for that
determination is owed.
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M. Duncan Grant, Esquire, Tara L. Lattomus, Esquire, of Pepper Hamilton,
Wilmington, Delaware; and Wade R. Joyner, Esquire, of Crowley Barret
& Karaba, Chicago, Illinois, of counsel, for plaintiff.
Jesse A. Finkelstein, Esquire, J. Travis Laster, Esquire, of Richards, Layton
& Finger, Wilmington, Delaware; and James P. Fitzgerald, Esquire, John
A. Andreasen, Esquire, John J. Schirger, Esquire, of McGrath, North,
Mullin & Kratz, Omaha, Nebraska, of counsel, for defendant.
STRINE, Vice-Chancellor
In this matter, the plaintiff O'Brien Corporation ("O'Brien") seeks a
declaratory judgment: 1) that the defendant Hunt-Wesson, Inc. ("HuntWesson") is the successor-by-merger to W.P. Fuller & Company, Inc.
("Fuller") and W.P. Fuller Paint Company, Inc. ("Hunt Fuller) and is
responsible for all of their liabilities arising from or related to claims raised
in certain products liability litigation relating to the production of lead
pigment by Fuller; and 2) that a corporate resolution entered by HuntFuller's board of directors on December 9, 1964 did not divest predecessors
of Hunt-Wesson of their responsibility for the liabilities of Fuller. Compl.
pp. 8-9,
a, b.
Hunt-Wesson has moved to dismiss the complaint under Chancery
Court Rule 12(b)(6) primarily on the ground that the issues in this case are
not ripe for judicial determination. In this opinion, I conclude that
O'Brien's claims are not ripe for resolution by this court and I therefore
grant Hunt-Wesson's motion to dismiss.
I.
The dispute between O'Brien and Hunt-Wesson turns on their
apparently different views regarding each other's relationship to Fuller, a
California corporation created in 1894.' Compl. TJ 4, 19.
From the early 1900s until 1948,.Fuller manufactured white lead
pigment used in paint. Id. T 5. Plaintiffs in certain products liability
lawsuits allege that they were injured when they ingested paint containing
white lead pigment manufactured by Fuller (the "Lead Pigment
Litigations"). These plaintiffs seek damages for personal injuries and
reimbursement for medical monitoring and lead paint abatement from their
dwellings. Id. T 8.

'All facts are drawn from the complaint.
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O'Brien was named as a defendant in the Lead Pigment Litigations.
According to O'Brien, the plaintiffs in the Lead Pigment Litigations
contend that O'Brien is the corporate successor to Fuller and "therefore
responsible for any liabilities arising out of Fuller's operations, including
the manufacture of white lead pigment used in paint." Id. 9. The Lead
Pigment Litigations to date have involved eleven suits in five states. Id.
9 7. Four of the actions remain pending, three in New York and one in
Ohio. Id. O'Brien's complaint does not incorporate the complaints or other
filings from those suits and does not describe their procedural posture. Nor
does the complaint describe the events that led to the termination of the
other seven suits. The complaint does aver that "[a]dditional lead pigment
actions may be filed against O'Brien." Id.
What the complaint does set forth in detail is O'Brien's allegation
that Hunt-Wesson should be the one being sued by the plaintiffs in the
Lead Pigment Litigations. The complaint sets forth in detail an elaborate
chain of corporate transactions which O'Brien believes demonstrates that
Hunt-Wesson is, under the Delaware General Corporation Law ("DGCL"),
Fuller's corporate successor. Id. TT 19-24. Rather than burden the reader
with a prose description of these transactions, for present purposes it is
sufficient to state that the complaint alleges a series of corporate
transactions governed by the DGCL which culminate in Hunt-Wesson as
the corporate survivor for purposes of 8 Del. C. § 259, which provides in
relevant part:
[A]ll debts, liabilities and duties of the respective constituent
corporations shall [after the merger has become effective]
attach to said surviving or resulting corporation, and may be
enforced against it to the same extent as if said debts,
liabilities and duties had been incurred or contracted by it.
The complaint also describes O'Brien's alleged relationship to Fuller,
a relationship that flows out of a 1967 asset purchase. On June 30, 1967,
Fuller-O'Brien Corporation, a Delaware corporation, purchased certain
assets of Hunt-Fuller, a Delaware corporation. Id. 2. At the time of the
asset purchase (the "1967 Asset Purchase"), Fuller-O'Brien was a whollyowned subsidiary of O'Brien, an Indiana corporation. Id. 1-2. HuntFuller was a wholly-owned subsidiary of Hunt Foods and Industries, Inc.
("Hunt Foods"), a Delaware corporation. Id.
In 1975, Fuller-O'Brien merged into O'Brien. O'Brien is its
successor-by-merger. Id. 3. O'Brien alleges that Hunt-Wesson, a
Delaware corporation, is the successor-by-merger to Hunt Foods and
Fuller. Id. 9 4.
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For people like me who can't keep things like this straight O'Brien
attached the following chart to its complaint, which makes clear its view
of how the relevant transactions occurred:

Id. Ex.A.
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O'Brien argues that the chain of transactions leads to the inexorable
conclusion that Hunt-Wesson should be the defendant in the Lead Pigment
Litigations, not itself. However, it alleges that Hunt-Wesson has refused
repeated demands to accept responsibility for Fuller's activities, "including
those of Fuller's activities which are at issue in the Lead Pigment
Litigation[s]." Id. I 11. Rather, Hunt-Wesson has asserted that O'Brien as
Hunt-Fuller's corporate successor is liable to Hunt-Wesson for any
liabilities of Fuller under theories of corporate succession and under a
contractual indemnity. Id. 99 12-14.
The corporate succession dispute can be understood from the
foregoing as involving a straightforward issue: whose view - O'Brien's or
Hunt-Wesson's - of the chain of corporate succession leading from Fuller
to the present is correct under the DGCL. O'Brien would have this court
resolve this issue by determining "whether, as a matter of Delaware law,
Hunt-Wesson is the successor-by-merger to Fuller and Hunt Foods." Id.
9 15; see also id. 27, p. 8 a.
The contractual indemnity dispute centers on the effect of a
corporate resolution adopted by Hunt-Fuller in 1964, before the purchase
of certain Hunt-Fuller assets by Fuller-O'Brien in the 1967 Asset Purchase.
The resolution states:
RESOLVED, that this Corporation accept the proposal that
Hunt Foods and Industries, Inc. ("Hunt") [Hunt Foods]
transfer to this Corporation the inventories, rights, credits,
goodwill and other assets, other than certain fixed assets,
consisting principally of certain lands, buildings, machinery
and equipment which have been mutually agreed upon, of the
business carried on by W.P. Fuller & Co., a Division of Hunt,
subject to all of its liabilities.

Id. 31.
According to O'Brien, Hunt-Wesson and it disagree regarding the
effect of this resolution. O'Brien believes the resolution, in the absence of
additional contractual undertakings running from Hunt-Fuller to Hunt,
"[did] not create an express or implied assumption by Hunt-Fuller of
liabilities for activities of Fuller or of the Fuller Division of Hunt Foods;"
Id. 35, nor could it "as a matter of Delaware law divest Hunt Foods (or its
successor-by-merger, Hunt-Wesson) of responsibility for Fuller's
liabilities." Id. 36. Hunt-Wesson, on the other hand, "contends that
pursuant to . . . the 1964 Resolution, Hunt-Fuller agreed to assume
responsibility for all liabilities of Fuller and of the Fuller Division of Hunt
Foods." Id. 33.
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O'Brien would like this court to resolve this disagreement by
determining "whether, as a matter of Delaware law, the 1964 Resolution by
itself created any contractual obligation by Hunt-Fuller to Hunt Foods,
divested Hunt-Wesson of liability for the activities of Hunt Foods or Fuller,
or included an assumption of liability by Hunt-Fuller for activities of
Fuller." Id. T 15; see also id. 38, pp. 8-9 b.
II.
[1-2] "In addressing [a] motion[ to dismiss for failure to state a claim, it
is appropriate to assume the truthfulness of all well-pleaded allegations of
the complaint and to give the pleader the benefit of all reasonable
inferences that can be drawn from its pleading. Only if the court can say
with reasonable certainty that plaintiff could prevail on no state of facts
inferable from the pleadings may the court dismiss a complaint at this
preliminary stage." In re USACAFES, L.P. Litig., Del. Ch., 600 A.2d 43,
47 (1991) (citations omitted).
[3-4] In this context, application of this standard requires me to determine
if, based on the allegations in the complaint, I have before me an "actual
controversy" between the parties satisfying the test set forth by the
Delaware Supreme Court in Rollins Int'l,Inc. v. Int'l Hydronics Corp., Del.
Supr., 303 A.2d 660, 662 (1973). The Rollins test, adopted from Marshall
v. Hill, Del. Super., 93 A.2d 524, 525 (1952), defines as an "actual
controversy" a dispute with the following characteristics:
(1) It must be a controversy involving the rights or other legal
relations of the party seeking declaratory relief; (2) it must be
a controversy in which the claim of right or other legal
interest is asserted against one who has an interest in
contesting the claim; (3) the controversy must be between
parties whose interests are real and adverse; (4) the issue
involved in the controversy must be ripe for judicial
determination.
Id.at 662-663; see also Stroudv. Milliken Enter., Inc., Del. Supr., 552 A.2d
476, 479 (1989) (Rollins test remains applicable even after Delaware's
adoption of the Uniform Declaratory Judgment Act); Schick, Inc. v.
ACTWU, Del. Ch., 533 A.2d 1235, 1238 (1987) (same).
As is often true in cases like this, the defendant, Hunt-Wesson,
attacks the complaint on the basis of the fourth Rollins factor, ripeness.
Hunt-Wesson contends that ripeness is an "insurmountable problem" here
because "O'Brien has not yet been held liable in the [Lead Pigment
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Litigations], and there is every possibility that O'Brien will prevail." Def.'s
Op. Br. at 5.
[5-6] Delaware courts have articulated a framework for analyzing whether
an issue satisfies the ripeness requirement of Rollins. This framework
requires that the court weigh the reasons "for not rendering a hypothetical
opinion ... against the benefits to be derived from the rendering of a
declaratoryjudgment." Stroud, 552 A.2d at 480. "This weighing process
requires 'the exercise of judicial discretion which should turn importantly
upon a practical evaluation of the circumstances' of the case. In
determining whether an action is ripe for judicial determination, a 'practical
judgment is required."' Id. (quoting Schick, 533 A.2d at 1238-1239).
Delaware courts have articulated five important factors relevant to
[7]
making the practical judgment of whether a particular issue is ripe for
judicial resolution:
(1) A practical evaluation of the legitimate interests of the
plaintiff in a prompt resolution of the question presented; (2)
the hardship that further delay may threaten; (3) the prospect
of future factual development that might affect the
determination made; (4) the need to conserve scarce
resources; and (5) a due respect for identifiable policies of
law touching upon the subject matter in dispute.
Playtex Family Prod.v. St. PaulSurplus Lines Ins. Co., Del. Super., 564
A.2d 681, 687-688 (1989) (citing factors articulated by Chancellor Allen
in Schick; 533 A.2d at 1238); Monsanto Co. v. Aetna Casualty andSur.
Co., Del. Super., 565 A.2d 268,274 (1989) (same factors). I will address
these factors in turn based on the record before me, which is limited to
O'Brien's complaint.
As to the first and second factors, it appears that O'Brien has been
subject to several suits arising out of Fuller's manufacture of white lead
pigment. As a practical matter, the pendency of products liability litigation
of this sort is of no small concern to a corporation such as O'Brien.
Depending on the amount of money at stake, the existence of such
litigation would probably be a mandatory subject of disclosure on the part
of a publicly-traded corporation. To the extent that such litigation is
pending, not because of actions of O'Brien, but simply because of actions
by Fuller, and O'Brien believes that Hunt-Wesson, rather than itself, is
Fuller's successor, I have no doubt that it is maddening to O'Brien to have
to defend these suits while Hunt-Wesson watches from the bleachers.
Moreover, absent a determination of the corporate successorship issue
between O'Brien and Hunt-Wesson, O'Brien's defense strategy must
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necessarily be predicated on the possibility that O'Brien will itself be fully
responsible for any judgment against it. This would suggest an aggressive
and therefore expensive defense strategy. On the other hand, if O'Brien
knew that as between it and Hunt-Wesson that Hunt-Wesson would, to the
extent it was financially capable, be responsible for making any successful
plaintiffs whole, it could divert less energy and expense to the Lead
Pigment Litigations.
[8]
Although I think that O'Brien's concerns are real and that some
hardship will occur if this court does not adjudicate its claims now, I do not
believe that the hardship is substantial. O'Brien has not alleged that it has
suffered a judgment for which Hunt-Wesson should be responsible or that
Hunt-Wesson owes it a defense obligation. It simply contends that it is
incurring defense costs and that success in this action would focus the
plaintiffs in the Lead Pigment Litigations on Hunt-Wesson, forcing HuntWesson to share some of the defense and liability burden. That is, a
prompt resolution would be advantageous, but not vital, to O'Brien. In this
respect, I note that O'Brien itself has chosen to place choice of forum over
urgency. To the extent that speed and certainty were of the essence,
O'Brien could have brought a third-party action against Hunt-Wesson in the
eleven suits constituting the Lead Pigment Litigations and tried to focus the
attention of plaintiffs on Hunt-Wesson. That it has not alleged that it did
so even with regard to the seven terminated suits suggests that haste of
ruling is not as important to it as obtaining a determination of its rights
under Delaware law from this court, rather than another state's court. As
a result, I believe that the first and second factors only tepidly support the
ripeness of the issues raised by O'Brien's complaint.
[9]
Properly considered, the third factor - - the prospect for future
factual development that might affect the determination to be made - weighs against O'Brien. In evaluating this factor, I will take O'Brien at its
word2 that it seeks a binding adjudication regarding only two Delaware law
issues as between Hunt-Wesson and itself, and that it does not seek for this
court to examine whether O'Brien can be held liable to the plaintiffs in the
Lead Pigment Litigations under the application of other states' laws,
particularly those dealing with corporate succession. That being the case,
I agree with O'Brien that future facts will not be needed to determine the
issues raised by its complaint. Which entity is, for purposes of the DGCL,
the corporate successor of Fuller can be decided based on past events. So
can the legal significance of the 1964 corporate resolution of Hunt-Fuller.

'A word that if O'Brien had succeeded in defeating this motion, I would have required to
be embodied in an amended complaint.
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This factor's importance is diminished, however, by the fact that it weighs
in O'Brien's favor only because O'Brien has narrowed its requests for relief.
Since the relief, O'Brienrs requests cannot exculpate it in the Lead Pigment
Litigations or determine whether Hunt-Wesson will have to indemnify
O'Brien as to any judgments in the Lead Pigment Litigations, at most
O'Brien will obtain an incomplete remedy if this litigation proceeds.
The fourth and fifth factors - - respectively, the need to conserve
scarce resources and a due respect for identifiable policies of law touching
upon the subject matter in dispute - - are even more problematic for
O'Brien. O'Brien argues that this court's declination ofjurisdiction at this
time will risk "[h]aving multiple courts in multiple jurisdictions decide
these Delaware law issues," and that this "is not only the antithesis of
conserving scarce judicial resources, but it also creates a risk of
inconsistent rulings." Pl.'s Ans. Br. at 9. O'Brien claims that if I decline
to hear its case I will subvert Delaware's interest in the fair and consistent
interpretation of the DGCL "b[y] delegating the determination of
significant Delaware law issues to the state courts in Ohio and New York,
and in other jurisdictions as well if additional lead pigment claims were
filed." Id.
For its part, Hunt-Wesson argues that these factors support its
motion to dismiss. It claims that this court has already considered a case
indistinguishable from the case before me and that the doctrine of stare
decisis and the logic of that case's reasoning compel a ruling in its favor.
Dana Corp. v. LTVCorp., Del. Ch., 668 A.2d 752, affd, Del. Supr.,
670 A.2d 1337 (1995), was a declaratory judgment action in which Dana
Corporation sought indemnification from The LTV Corporation and certain
of its subsidiaries for products liability claims. The claims arose from
personal injuries that occurred on oil rigs that had been manufactured by
Dana's subsidiary, Wilson-Wichita, Inc. Through a complex transaction
not necessary to describe in full here, LTV purchased Wilson-Wichita's oil
rig manufacturing business from Dana.
Subsequent to the purchase, two important events occurred. First,
Wilson-Wichita was dissolved, pending claims were paid, and its
remaining assets were paid out to Dana. The three year period during
which claims could be filed against Wilson-Wichita under the DGCL
expired on December 31, 1984. Second, after December 31, 1984, certain
suits were filed in Texas alleging that oil rigs manufactured before WilsonWichita's oil rig manufacturing business was purchased by LTV were
defective.
Prior to any finding of liability on the part of LTV to the Texas
products liability plaintiffs, Dana brought suit in this court to obtain a
declaratory judgment that it did not have to indemnify LTV for any
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judgment in the post-1984 Texas suits. Specifically, Dana sought a
declaration that Dana could not be held liable as Wilson-Wichita's only
stockholder for any claims arising after December 31, 1984, since WilsonWichita had complied with the DGCL in its dissolution process and the
three year claims period had expired as to those claims.
Vice Chancellor Balick dismissed Dana's complaint on the basis that
the issue presented was not ripe for resolution. His decision to do so turned
on several important factors.
Paramount was the fact that the need to decide whether Dana was
required to indemnify LTV was "contingent on a claimant's future recovery
from LTV." 668 A.2d at 756. Vice chancellor Balick noted that "[c]ourts
have declined to enter a declaratory judgment with respect to indemnity
until there is a judgment against the party seeking it." Id. (citing
CunninghamBros., Inc. v. Bail, 407 F.2d 1165 (7' Cir.), cert. denied,395
U.S. 959 (1969)). He then followed this approach by declining to hear
Dana's claim, noting that it was "unlikely that a product liability claimant
will recover against LTV." Id In this regard, Vice Chancellor Balick cited
as relevant that only a small minority of jurisdictions imposed successor
liability on asset transferees for claims relating to product defects arising
before the transfer, that LTV was not likely to be sued in states following
the minority rule, and that courts who had handled claims against LTV
appeared to be ruling in its favor on the successor liability issue. Id.
Vice Chancellor Balick also found significant the potential
applicability of another state's tort law, rather than Texas contract law or
Delaware corporation law, to Dana's indemnify claim. Several states have
developed tort law exceptions to contract and corporation law principles in
situations where the original corporate entity responsible for a products
liability claim has been dissolved or has been otherwise transfigured. See,
e.g., Nieves v. Bruno Sherman Corp., 431 A.2d 826, 831 (N.J. 1981), Ray
v. Alad Corp., 560 P.2d 3, 9 (Cal. 1977). Under conflicts of law principles,
the state law that would apply in any particular case could turn on the place
of injury. "Declaratory judgment is not appropriate when the choice of law
depends on future facts." 668 A.2d at 756.
Vice Chancellor Balick also expressed concern that Dana's broad
request for declaratory relief seemed less motivated by a fear of potential
indemnity liability to LTV than by a fear of direct liability to the products
liability claimants, claimants who were not before his court. "It is fair to
infer that Dana's main motivation is to obtain a precedent that will be
useful against those claimants. A court will not grant declaratory relief to
a party whose primary purpose is to achieve an unfair procedural
advantage." 668 A.2d at 757.
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Finally, Vice Chancellor Balick was reluctant to rule, without
necessity to do so, on Dana's claim because it raised difficult issues
involving the interplay of products liability law, indemnity law, and
corporation law. He found it prudent to defer resolution until such time as
the need for a decision was clear. Id.
Hunt-Wesson contends that the reasoning of Vice Chancellor Balick
in Dana is fully applicable to the case before me. O'Brien disagrees,
contending that it is not seeking "indemnification from Hunt-Wesson.
Rather, O'Brien is seeking a declaration that Hunt-Wesson is directly liable
for the acts of Fuller and Hunt Foods as their successor-by-merger ....
Such a determination would not require Hunt-Wesson to indemnify O'Brien
for anything." Pl.'s Ans. Br. at 11.
After careful consideration of O'Brien's argument, I believe that its
attempt to limit the precedential effect of Dana on this case is
unpersuasive. As part of its effort to convince me that its claim is ripe,
O'Brien has argued that I need not reach any issue relating to whether
O'Brien might, by application of a particular state's tort law, be held
directly liable to a plaintiff in one of the Lead Pigment Litigations. Pl.'s
Ans. Br. at 12-13. It has no doubt done so to get around the reality that
such a broad ruling would be infeasible because it would require this court
to engage in a difficult choice and application of law exercise regarding the
underlying Lead Pigment Litigations3 and would not be effective because
it could not, for obvious reasons, bind the plaintiffs in the Lead Pigment
Litigations.
These concessions and O'Brien's own filing, however, also compel
me to conclude that what O'Brien wants is a ruling that it can use against
Hunt-Wesson, a ruling which would in essence bolster a claim that O'Brien
has a right of indemnity against Hunt-Wesson. See Pl.'s Ans. Br. at 7

'A determination by this courtthat O'Brien is notthe successorto Fuller forpurposes of the
DGCLwouldnotinsulate it from liability in the Lead Pigment Litigations. As has beennoted, some
states have, under products liability law, imposed responsibility on corporations which have
purchased assets of a predecessor manufacturer (e.g., a "product line") and have articulated public
policy reasons for these "tort exceptions" to the ordinary rule that an asset transferee does not assume
the liabilities of the transferor. See, e.g., Nieves v. Bruno Sherman Corp., 431 A.2d 826, 831 (NJ.
1981); Ray v. Alad Corp., 560 P.2d 3, 9 (Cal. 1977); see also Michael D. Green, Successor
Liability: The SuperiorityofStatutoryReform To ProtectProductsLiabilityClaimants,72 Cornell
L. Rev. 17, 22-41 (1996) (providing an overview of the development of such exceptions). While
I might agree with those who criticize this body of judicially constructed law as being not
particularly well-thought out, e.g., Green, 72 Cornell L. Rev. at59, our system offederalism enables
states with sufficient ties to disputes to apply their laws and bind parties to those disputes. In the
Lead PigmentLitigations, it is possible thatthe application ofaparticular state's tortlawmightresult
in both O'Brien and Hunt-Wesson being liable to a plaintiff injured by Fuller lead paint pigment.
See Nieves, 431 A.2d at 828 (both current and intermediate successor corporation might be liable
to plaintiff under tort exception to corporate successor principles).
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("O'Brien is trying to wholly or partially shift responsibility for the acts of
Fuller and Hunt Foods to Hunt-Wesson as their successor-by-merger...");
Compl. 27 ("O'Brien is entitled to a declaratory judgment that HuntWesson is the successor-by-merger to Fuller and Hunt Foods and is
responsible for all of their liabilities, including those arising from or related
to the Lead Pigment Litigation[s]."). This is because the only practical
effect of a successful prosecution of this suit by O'Brien is that HuntWesson would be estopped, as between it and O'Brien, from arguing that
O'Brien is Fuller's corporate successor or liable for products liability claims
against Fuller on a contractual basis.' In the event that O'Brien is hereafter
found directly liable to the plaintiffs in the Lead Pigment Litigations,
O'Brien could use a declaratory judgment against Hunt-Wesson in this case
to support a claim for indemnity against Hunt-Wesson for any such
liability.
[10-11]
Since the practical use O'Brien would make of a declaratory
judgment is to support a future claim for indemnity against Hunt-Wesson,
the reasoning of Vice Chancellor Balick in Dana applies with full force
here. As was the case with the plaintiff in the Danacase, O'Brien has not
been found liable in the Lead Pigment Litigations. Any claim of indemnity
it has against Hunt-Wesson is, under Dana'sreasoning, not ripe. 668 A.2d
at 756; see also, A/S J. Ludwig Mowinckles Rederi v. Tidewater Constr.
Corp., 559 F.2d 928, 932 (41 Cir. 1977) (where no determination of
liability had been made in underlying personal injury suits and the outcome
of those actions was uncertain, indemnity claim against non-party by party
defendants was not ripe); Cunningham Bros., 407 F.2d at 1169 ("in the
normal indemnity situation, where, as here, no contractual duty to defend
exists, no duty to do anything arises until the alleged indemnitee is
adjudged liable"). Moreover, as was the case in Dana,it is not at all clear
that O'Brien faces any real likelihood of an adverse ruling in the Lead
Pigment Litigations. If O'Brien is correct that it is a mere asset transferee,
it should have as good a chance of prevailing in the Lead Pigment
Litigations as LTV was found to have in the underlying products liability
litigations in Dana. In this regard, the complaint alleges that only four of
the eleven Lead Pigment Litigations are pending. Since O'Brien has not
brought an action for indemnity against Hunt-Wesson for the seven

4

In this regard, O'Brien's attempt to distinguish Dana on the ground that Danainvolved an
asset transfer, not a series ofmergers, is not persuasive. A key issue in the determination ofwhether
O'Brien is liable to plaintiffs under the "product line" exception in the Lead Pigment Litigations will
be the effect of the 1967 asset purchase. This purchase could also be determinative of any
indemnity dispute between Hunt-Wesson and O'Brien.
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terminated cases, it is hard for me to conclude other than that O'Brien did
not suffer a judgment in those suits
I am also unpersuaded by O'Brien's "delegation" argument, which is
premised on the theory that Delaware law will be disrespected and ignored
if this suit is not allowed to proceed now. First of all, I am not prepared to
assume that the courts of other states will not give due respect to Delaware
law in determining whether O'Brien is Fuller'scorporate successor. Nor do
I believe that this case is distinct from Dana in regard to this so-called
"delegation" problem. In Dana, Vice Chancellor Balick was asked to
declare that the plaintiff Dana, the sole stockholder of a dissolved Delaware
corporation, was not liable in products liability litigation in other states
because the dissolved corporation had complied with the DGCL. 668 A.2d
at 755. Here, I am asked to declare that Hunt-Wesson is the successor-bymerger of Fuller under the DGCL and is thereby liable in the Lead Pigment
Litigations for any liability of Fuller's. Compl. 27, p. 9 a. Like Dana,
this case therefore involves a request for an authoritative interpretation of
Delaware law on the premise that the interpretation will determine the
liability of persons with respect to litigation pending in another court. But
as both O'Brien and Hunt-Wesson agree, such an interpretation will not
guarantee that O'Brien is not held liable to the plaintiffs in the Lead
Pigment Litigations since Delaware law may not govern that question. See
In re Asbestos Litig. (Bell), Del. Super., 517 A.2d 697, 698-699 (1986)
(noting that different states have different approaches to corporate
succession issues in the products liability context; some apply tort law,
others contract law). Even as between O'Brien and Fuller, the issue of their
obligations to each other, if any, may not be solely a question of Delaware
law. Dana, 668 A.2d at 756 (indemnity between corporations in
successorship context may be governed by tort law rather than DGCL);
Mettinger v. Globe Slicing Machine Co., Inc., 709 A.2d 779, 786 (N.J.
1998) (distributors/retailers held liable in products liability suit may use
product line exception under tort law "to seek indemnification from
corporations that purchased all or substantially all of the original
manufacturer's assets and undertook same manufacturing operation as that
corporation"). As was the case in Dana, a ruling in O'Brien's favor in this
case would not bind the plaintiffs in the Lead Pigment Litigations nor can
it preclude those plaintiffs from arguing that the laws of states other than
Delaware's should determine whether O'Brien is liable to them. Its only
effect -*ould be to assist O'Brien in a suit against Hunt-Wesson in the event
that O'Brien is ever found liable in one of the Lead Pigment Ligations.

5

In fact, counsel for O'Brien conceded as much at oral argument.
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[12] Given the applicability of the reasoning of Dana to this case, I
believe that the fourth and fifth factors involved in the ripeness analysis
strongly favor dismissal of O'Brien's complaint. A ruling upon O'Brien's
complaint that is carefully cabined to avoid impingement on the authority
of sister state courts and to avoid harming parties not before this court
would have only the limited effect of providing O'Brien with a binding
precedent useful to it in suing Hunt-Wesson in the uncertain eventuality
that O'Brien is found liable in the Lead Pigment Litigations. Thus, the use
of resources of this court and the parties to resolve this matter at this time
would be inefficient.
[13] Of greater significance to me is the fact that respect for several
applicable policies of law suggests that this court should stay its hand.
Along with the policies articulated by Dana itself which apply here, the
doctrine of stare decisis also supports dismissal. In Dana, this court
grappled with the policies bearing on cases like this and due respect for that
prior determination is owed here. O'Brien's fear that the courts of other
states will not accord Delaware law its due in addressing claims against it
is not sufficient in my mind to deviate from the rationale set forth in Dana.
Nor do I believe that delaying O'Brien its day in this court denies it
justice. In the event that it suffers liability in a suit based on its
relationship to Fuller, O'Brien will have the opportunity to seek an order
requiring Hunt-Wesson to indemnify it on the basis that Hunt-Wesson is
Fuller's successor and that Hunt-Wesson has no contractual defense based
on the 1964 corporation resolution. While I will not comment at all on the
viability of such a claim, in this regard I do note that Delaware courts have
entertained suits for implied indemnity and that other courts have enabled
corporate defendants to obtain indemnity using corporate succession
doctrines. Alten v. Ellin & Tucker, Chartered,854 F. Supp. 283, 288 (D.
Del. 1994) (noting that Delaware courts have recognized implied-incontract indemnity claims); Hydro-AirEquip., Inc. v. Hyatt Corp., 852 F.2d
403, 406-407 (9h Cir. 1988) (corporate successor could bring implied
indemnity claim against predecessor); Mettinger, 709 A.2d at 786 (product
line exception may be relied upon as a basis for indemnity).
In my view, therefore, a practical consideration of the relevant
ripeness factors dictates the conclusion that the issues O'Brien raises in its
complaint are not ripe for resolution.
IV.
For the foregoing reasons, Hunt-Wesson's motion to dismiss is
hereby granted.
IT IS SO ORDERED.
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O'MALLEY v. BORIS
No. 15,735
Courtof Chancery of the State ofDelaware,New Castle
January 19, 1999
Plaintiffs filed a class action for damages against defendants and
their directors alleging defendants switched plaintiffs' nondiscretionary
money market sweep accounts from one provider to another in order to
obtain an ownership interest in the new money market fund provider.
Plaintiffs alleged that defendants failed to disclose the material fact that
their joint venture agreement was made in self-interest and constituted a
common law breach of contract, breach of defendants' fiduciary duties of
disclosure and loyalty, as well as a violation of sections 11, 12(a)(2), and
15 of the federal Securities Act. In addition, plaintiffs sued the Mentor
defendants for inducing, aiding and abetting Everen, and the Everen
director's breach of fiduciary duties. Both the Everen and Mentor.
defendants filed motions to dismiss.
The court of chancery, per Chancellor Chandler, concluded that
defendants did not have a fiduciary duty to plaintiffs, and that if defendants
had failed to disclose their interest in the conversion of the funds, it was not
material. In addition, the court concluded that aiding and abetting a breach
of fiduciary duty required a beach of fiduciary relationship, which the
defendants collectively did not have with the plaintiff. The court dismissed
all of plaintiffs' claims.
1.

Pretrial Procedure

r

679

On a motion to dismiss for failure to state a claim upon which relief
can be granted, the court assumes the truth of all allegations of fact and all
reasonable inferences drawn from those facts that are well-pleaded by
plaintiff; mere conclusory allegations will not be accepted as true.

