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Because the parties' lengthy (and oft-times repetitive) paper
submissions were less than clear," the parties' positions needed to be, and
eventually were, clarified at the October 27, 1998, oral argument. As a
result of that clarification, it now appears that the former GenDerm
directors contend that Count One is dismissable on the ground that Medicis
and its directors -- but not the former GenDerm directors -- owed the
former GenDerm shareholders statutory, contractual, and fiduciary duties
to disclose material appraisal-related information. Medicis denies liability
on the grounds that no claim is asserted against it in Count One, and that
even if a claim is being asserted, the claim is dismissable because Medicis
had no contractual, statutory, or fiduciary duty to disclose such information
to GenDerm's shareholders. The plaintiffs claim that some party defendant
-- either GenDerm's former directors or Medicis -- owed GenDerm's
shareholders a duty to disclose material appraisal-related information, and
that under either scenario Count One states a legally valid claim.
Medicis also argues that Count Two fails to state a legally
cognizable claim, because 8 Del. C. §25 1(c), the controlling statute, does
not require certificates of merger to recite the details or mechanics of the
approving shareholder vote. Specifically, Medicis contends that where a
certificate of merger is filed, §251(c) does not incorporate 8 Del. C.
§228(d)'s requirement of a statement that the merger was approved by
written consent. Alternatively, Medicis argues that even if §25 1(c) could
be read to mandate that requirement, the April 1998 Certificate of
Correction included such a statement, thereby curing any arguable defect
in the original Certificate of Merger.
Finally, Dr. Bernstein contends that Count Three must be dismissed
because it alleges derivative claims that, as a result of the merger, the
plaintiffs no longer have standing to assert. The plaintiffs respond that
Count Three alleges an individual (and class) claim, based on "the cash
value dilution" theory announced in In re Tri-Star Pictures, Inc., Liti1 .
12
("Tri-Sta").

These contentions are now addressed.
M. ANALYSIS
[1-2] To prevail on a motion to dismiss under Court of Chancery Rule
12(b)(6), a plaintiff must allege facts that, when taken as true, establish

"Nine separate briefs plus numerous letter submissions were filed with the Court in
connection with these motions.
"Del. Supr., 634 A.2d 319 (1993).
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each and every element of a claim upon which relief could be granted. 3 A
motion to dismiss "does not concede conclusory allegations of law or fact
where there are no allegations of specific fact that would support such
conclusions," but rather "concedes only well pleaded allegations of fact."'
That is, while "all facts of the pleadings and reasonable inferences to be
drawn therefrom are accepted as true ... neither inferences nor conclusions
of fact unsupported by allegations of specific facts upon which the
inferences or conclusions rest are accepted as true."' 5 Each Count is
analyzed under this well established standard.
A. Motion To Dismiss Count One
For purposes of this motion, the Court assumes (as Count One
alleges) that GenDerm's former shareholders did not receive all material
information necessary to an informed decision on whether or not to elect
their appraisal remedy. From that assumption two separate issues flow.
The first is which party, GenDerm or Medicis -- the "merging" or the
surviving corporation - had the duty to disclose that material information.
The second issue (which goes to the plaintiffs' motion for summary
judgment) is whether the plaintiffs, by accepting the merger price, waived
their statutory rights to elect appraisal and/or attack the merger on
appraisal-related disclosure grounds.
1. Which Defendant Had The Disclosure Duty?
GenDerm's former directors argue that they had no contractual,
statutory, or fiduciary duty to provide disclosure about appraisal rights to
GenDerm's former shareholders, because that duty had shifted to Medicis.
The reason, the former directors argue, is that Medicis had both a
contractual duty (under the Merger Agreement) and a statutory duty (under
8 Del. C. 262(d)) to provide "notice" of the appraisal action to GenDerm's
former shareholders.
Medicis disagrees. It argues that GenDerm's former directors owed
a fiduciary duty to disclose, pre-merger, material information to GenDerm's
former shareholders, and that no contract or statute relieved the former
directors of that duty. I conclude, for the following reasons, that Medicis

"Lewis v. Honeywell, Inc. Del. Ch., C.A. No. 8651, mem. op at 8, Jacobs, V.C.
(July 28,1987).
141d.
1ISrobowv. Perot Del. Supr., 539 A.2d 180,187 n.6 (1988).
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is correct and that the disclosure duty which Count One seeks to enforce
fell exclusively to the former GenDerm directors.
[3-6] The fiduciary duty of disclosure flows from the broader fiduciary
duties of care and loyalty. 6 That disclosure duty is triggered (inter alia)
where directors (as GenDerm's former directors did here) present to
stockholders for their consideration a transaction that requires them to cast
a vote and/or make an investment decision, such as whether or not to accept
a merger or demand appraisal. 7 Stockholders confronted with that choice
are entitled to disclosure of the available material facts needed to make
such an informed decision."8 Specifically in the merger context, the
directors of a constituent corporation whose shareholders are to vote on a
proposed merger, have a fiduciary duty to disclose to the shareholders the
available material facts that would enable them to make an informed
decision, pr-merger. whether to accept the merger consideration or
demand appraisal."
GenDerm's former directors do not dispute that they had that
disclosure duty at one point in time. What they argue is that in this case the
duty was shifted from themselves to Medicis by operation of statute and

"6Cinerama, Inc. v. Technicolor, Inc.. Del. Supr., 633 A.2d 1152, 1163 (1995); Zirn v.
VLI Corp., Del. Supr., 621 A.2d 773, 778 (1993) ("Zirnr'). See generally Lawrence A.
Hamermesh, Calling Off the Lynch Mob: The Comorate Director's Fiduciary Disclosure Duty.
49 Vand. L. Rev. 1087 (1996).
' 1Sealy Mattress Co. of New Jersey, Inc, v. Sealy, Inc., Del. Ch., 532 A.2d 1324, 1340
(1987) ("The defendants' duty of candor required them to provide the minority stockholders with
sufficient information to enable them to make an informed, reasoned investment decision.").
ISee Sealy, 532 A.2d at 1340 (holding that defendant directors breached fiduciary duty
plaintiffs because "plaintiffs should not be required to make ... choices [between selecting a
merger price or electing appraisal] in the informational vacuum into which the defendants have
thrust them."); see also Zirn v. VLI Corp.. Del. Supr., 681 A.2d 1050,1059 (1996) ("Zim I")
(holding that majority stockholder seeking to complete short-form merger bears burden of
disclosure of all material facts relevant to minority shareholder's decision whether to accept
short-form merger consideration or seek an appraisal); Smith v. Shell Petroleum, Inc.. Del. Ch.,
C.A. No. 8395, Hartnett, V.C. (Nov. 26, 1990), rehearing denied (Jan. 2, 1991), arfd, Del. Supr.,
606 A.2d 112, 114 (1992) (holding that majority shareholder must disclose all material facts
relevant to minority shareholder's decision whether to accept merger consideration or seek
appraisal); Seagraves v. Urstadt Property Co., Del. Ch., C.A. No. 10307, mem op. at 12-13,
Jacobs, V.C. (Apr. 1, 1996) ("Delaware law imposes a fiduciary obligation to disclose all
material information that would affect a minority stockholder's decision whether to accept the
merger consideration or to seek an appraisal or other available litigation remedy."); Nebel v.
Southwest Bancor,. Inc. Del. Ch., C.A. No. 13618, mem. op. at 9, Jacobs, V.C. (July 5,1995)
("The defendants' duty was to disclose all facts material to the minority stockholders' decision
whether to accept the short form merger consideration or seek an appraisal.").
'Where, as here, the directors own sufficient stock to control the outcome of that vote,
the case for the application of fiduciary disclosure standards is even more compelling. Sealy.
532 A.2d at 1338; Wacht v. Continental Hosts, Ltd. Del. Ch., C.A. No. 7954, Berger, V.C.
(April 11, 1986).
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contract. They point to 8 Del. C. §262(d)(2), which provides that "if
[appraisal] notice is given on or after the effective date of the merger or
consolidation, such notice shall be given by the surviving or resulting
corporation." That language, the former directors claim, shifted the
disclosure duty to the surviving corporation (Medicis). To buttress their
position, the former directors also rely upon the descriptive language in
Arnold v. Society for Say. Bancorp, Inc. ("Arnold") that "[t]he duty of
disclosure is a judicially imposed fiduciary duty which applies as a
corollary to the statutory requirements. 20
The former directors advance a similar, parallel argument based
upon the Merger Agreement. They contend that because that Agreement
fixes upon Medicis the responsibility to notify GenDerm's former
stockholders of their appraisal rights under 8 Del. C. §262, that
responsibility also imposed upon Medicis a concomitant ("corollary") duty
to disclose, in connection with that notice, all facts material to a
shareholder decision whether to exercise those rights.2' That is, the former
directors argue that Medicis' limited duty under the contract (and the
statute) to provide appraisal notice became enlarged so as to encompass a
broader duty to disclose all material information relating to the merits of
the merger.
That is, the former directors now take the position that although
these statutory and contractual provisions themselves literally required only
a narrow, specific kind of disclosure, those provisions had the "corollary"
legal effect of imposing on Medicis a broader duty to make disclosures that
were coextensive with the fiduciary duty of disclosure. As a consequence,
the former directors conclude, they were relieved of any fiduciary duty of
disclosure they otherwise might have owed to GenDerm's stockholders.
Medicis responds that this argument finds no basis in any statute,
contract, or common law principle; and that it (Medicis) never owed any
such all-inclusive disclosure obligation to the GenDerm former
shareholders. Indeed, as Medicis points out, Count One does not even
charge Medicis with a disclosure violation, and advances the disclosure
claim only against the former directors? Medicis contends that (i) its only
disclosure duty was imposed by the Merger Agreement and consisted of the
limited obligation to provide notice of the appraisal rights prescribed by

2'Del. Supr., 678 A.2d 533, 537 (1996) (emphasis added); see also Stroud v. Grace Del.
Supr., 606 A.2d 75, 87 (1992).
21The Merger Agreement provided that: "Within ten days of the Effective Time, the
Buyer [Medicis] and the Surviving Corporation [New GenDerm] shall notify each Target
Stockholder as provided in Section 262(d)(2) of the Delaware Corporation Law."
22Nevertheless, the plaintiffs argue that Medicis is potentially liable under Count One.
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262(d)(2); and (ii) them is no claim that Medicis did not provide such
notice. Medicis also contends that it had no fiduciary or other relationship
with GenDerm's former shareholders that could have given rise to any
broader disclosure obligation. Finally, Medicis argues that the fiduciary
duty of disclosure owed to GenDerm's former shareholders could only be
owed by fiduciaries - GenDerm's former directors. The duty could not be,
and was not, owed by Medicis because Medicis never occupied a fiduciary
relationship to the former shareholders.
[7]
Medicis' arguments are correct. Count One charges only GenDerm's
former directors -- not Medicis -- with having failed to provide
shareholders with information that would have been material to their
investment decision. Delaware law imposed upon the GenDerm directors
a fiduciary duty to provide that information? Statutory and contractual
provisions that required the surviving corporation (Medicis) to give notice
of appraisal rights after the merger could not diminish or extinguish the
bedrock fiduciary duties that the former directors owed to the shareholder
plaintiffs before the merger when shareholder approval was being sought.
[8] Nor does the plaintiffs' claim that the appraisal statute and the
Merger Agreement imposed a fiduciary disclosure obligation upon Medicis
find any basis in law.24 The plaintiffs' reliance on Shell Petroleum, Inc. v.
Smith' is misplaced. Shell holds that a parent corporation owes fiduciary
duties to its subsidiary's minority shareholders only where it is the majority
shareholder of the subsidiary.26 Our Supreme Court so recognized in
Arnold:
Shell Petroleum does not support the imposition of liability
on an unaffiliated third party simply because that party
participates substantially in the preparation of disclosure
materials. Holdings was a majority stockholder attempting to
squeeze out the minority shareholders of Shell. As such, it
directly owed fiduciary duties to these stockholders.2 7

"See Sealy 532 A.2d at 1340.
2'AMold 678 A.2d at 539; Gaffin v. Teledyne, Del. Ch., C.A. No. 5786, mrnem. op. at 6,
Hartnett, V.C. (Oct. 9, 1987), rev'd on other grounds Del. Supr., 611 A.2d 467 (1992) ("liability
for breach of a director's fiduciary obligation cannot run against the corporation itself"); Emerald
Partners v, Berlin Del. Ch., C.A. No. 9700, mer. op. at 20, Steele, V.C. (Sept. 22, 1995) (the
"corporation itself is not liable for a breach of fiduciary duties by its directors").
"Del. Supr., 606 A.2d 112 (1992) ("Shell Petroleum").
26
Id. at 113; see also Zirn IH,681 A.2d at 1059; Bershad v. Curtiss-Wripht Corp., Del.
Supr., 535 A.2d 840, 845 (1987); Weinberger v. UOP, Inc. Del. Supr., 457 A.2d 701, 703
(1983).
"Anold 678 A.2d at 541.
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Because the plaintiffs do not allege that Medicis was a majority or
controlling stockholder of GenDerm, no valid claim that Medicis owed
fiduciary duties to GenDerm's former shareholders, is stated.
The former directors also contend that at the time the disclosures
were required to be made (i.e.. after the merger), their fiduciary
relationship and any duties flowing therefrom had ceased to exist because
they were no longer directors. That argument is unresponsive, because the
plaintiffs do not base their claim upon alleged deficiencies in the postmerger appraisal notice. Rather, the plaintiffs allege that the former
directors failed to provide material information before the vote on the
merger, at which time the directors did have a fiduciary duty of disclosure.
In summary, I conclude that Count One states a cognizable claim
against the GenDerm former directors, but not against the remaining
defendants." Accordingly, Count One will be dismissed as to all
defendants except GenDerm's former directors.
2. Did The Plaintiffs Make An Informed Waiver?
The second Count One-related issue implicates the plaintiffs' motion
for partial summary judgment. The defendants argue that by accepting the
merger consideration, the plaintiffs waived their appraisal rights and their
right to challenge the validity of the merger. In response, the plaintiffs
contend that they waived no rights, because as a matter of law the "waiver"
was not fully informed. The reason, they urge, is that they were not
provided sufficient information to make an informed waiver. Therefore,
plaintiffs conclude, the Court should deny the motion to dismiss Count
One, and should grant their motion for partial summary judgment on that
Count.
Our case law recognizes that a stockholder who surrenders his shares
[9]
in a merger and accepts the merger consideration and the other benefits of
the merger, will be deemed to have waived his right to seek appraisal or
otherwise to challenge the transaction, provided that the decision to accept
the merger was fully informed.2 9 The question presented here is whether
2sThe plaintiff also contends that even though defendant Kuehn, one of the TSRs, was
not a director of GenDerm, he was a fiduciary to the GenDerm shareholders in his capacity as
a TSR, and thus had a parallel duty of disclosure. I disagree. The complaint levels no
allegations against Mr. Kuehn in his capacity as a TSR. Nor does it claim that the TSRs owed
or breached any fiduciary duty of disclosure to the shareholders. In any event Mr. Kuehn owed
no fiduciary duty of disclosure in that capacity, because the TSRs' duties under the Merger
did not include any duty of disclosure.
Agreement
29
Bershad 535 A.2d at 848 ("when an informed minority shareholder either votes in
favor of the merger, or... accepts the benefits of the transaction, he or she cannot thereafter
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the undisputed facts are sufficient to establish as a matter of law that the
plaintiffs were not fully informed when they elected to accept the merger
consideration.
[10-12]
Summaryjudgment is appropriate where the moving party can
demonstrate that there are no genuine issues of material fact and that the
moving party is entitled to judgment as a matter of law. 0 On a motion for
summary judgment the Court must treat all facts in the light most favorable
to the non-moving party (here, the former GenDerm directors) 3' and it must
deny summary judgment where "there is any reasonable hypothesis by
which the opposing party may recover, or if there is a dispute as to a
material fact or inferences to be drawn therefrom."32 Summary judgment
may also be denied if the court, upon reviewing the record, determines that
"it is more desirable to inquire into or develop more thoroughly the facts
in order to clarify application of the law to the circumstances."33
The former directors argue that the record on this issue involves
disputed fact questions. They contend that the plaintiffs received
GenDerm's most recent financial statements shortly before the merger.
They also point out that plaintiff Bernstein and GenDerm's former
president and CEO, Mr. DiPrima, had as a long-standing relationship that
was as a potential channel for plaintiffs to have private access to
information about GenDerm's pre-merger financial status. The defendants
underscore that both plaintiffs signed consent forms that expressly and
pointedly told them that signing the consents would operate as a waiver of
appraisal rights, and that the plaintiffs then accepted the merger
consideration. Lastly, the defendants point out that although the Letter of
Transmittal invited the recipients to call a telephone number if they needed
more information, the plaintiffs did not do so. These facts, the defendants
argue, create sufficient reason to doubt the plaintiffs' professions of

attack its fairness"). Iseman v. Liquid Air Colp. Del. Ch., C.A. No. 9694, mem. op. at 4, Berger,
V.C. (Feb. 11, 1993) (only "where an informed minority stockholder accepts the offered merger
consideration [may] he or she.., not later challenge the transaction"); Siegman v. Columbia
Pictures Entertainment, Inc.. Del. Ch., C.A. No. 11152, mem. op. at 16-21, Hartnett, V.C.
(Jan. 12, 1993) (holding that "[]he prohibition against the right to continue to maintain a suit...
expressly applies only to an informed minority shareholder who voted for the merger or
surrendered his shares").
"0Court of Chancery Rule 56(c).
"Arnold 678 A.2d at 535.
32Seagraves supra note 18, at 7; Smith v. Wallace, Del. Supr., 701 A.2d 86, 89-90
(1997) (involving record that was ambiguous overplaintiffs knowledge of material facts and the
timing thereof); In re Asbestos Litig. Del Supr., 673 A.2d 159, 163 (1996) (finding summary
judgment inappropriate when material factual disputes exist regarding party's knowledge).
31Mentor Graphics Corp.v. Ouicktum Design Systems. Inc. Del. Ch., C.A. No. 16584,
16588, mem. op. at 7, Jacobs, V.C. (Oct. 9, 1998).
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ignorance of GenDerm's pre-merger financial condition, and preclude the
entry ofjudgment as a matter of law.
I agree that a grant of summary judgment would be imprudent.
Further discovery is needed to flesh out what specific facts the plaintiffs
knew or had available to them when they decided to accept the merger
consideration. Because the present record on that issue'is not adequate, the
plaintiffs' motion for partial summary judgment on Count One will be
denied.
B. Motion to Dismiss Count Two
On December 3, 1997, Medicis filed, as 8 Del. C. §251(c) required,
a Certificate of Merger that included the following recital:
An Agreement of Merger (the "Merger Agreement") has been
approved, adopted, certified, executed and acknowledged by
each constituent corporation and Medicis Corporation (that
parent of the Transitory Subsidiary) in accordance with the
requirements of Section 251 of the General Corporation Law
of the State of Delaware.
The plaintiffs contend that the Certificate of Merger failed to comply with
the statutory requirement set forth in 8 Del. C. §228(d), that:
In the event that the action which is consented to is such as
would have required the filing of a certificate under any other
section of this Title, if such action had been voted by
stockholders or by members at a meeting thereof, the
certificate filed under such other section shall state, in lieu of
any statement required by such section concerning any vote
of stockholders or members, that written consent has been
given in accordance with this section.
Specifically, the plaintiffs argue as follows: §251 (c) mandates that
a Certificate of Merger must include a statement concerning the
shareholders' approving vote. Section 228(d) requires that whenever a
statute requires a statement concerning a shareholder vote and where that
vote is accomplished by written consent, the fact that the approval was by
written consent must be included in the required statement. Plaintiffs argue
that those two statutory requirements, when read together, compel the
conclusion that the statement required by §228 must be included in a
certificate of merger executed and filed under §251(c). Accordingly,
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plaintiffs conclude, because Medicis failed to state in the Certificate of
Merger that the merger was approved by written shareholder consent in
accordance with §228(d), the merger was a legal nullity.
Medicis argues that this claim is dismissable because (i) §251(c)
does not require "any statement... concerning any vote of stockholders or
members" in a certificate of merger; (ii) accordingly, §228 did not, in this
case, require a recital in the Certificate of Merger a recital that the
shareholders approved the merger by written consent; and (iii) therefore
Count Two fails to state a legally valid claim. Alternatively, Medicis
argues that, in any event the filing of the Certificate of Correction in April
1998, pursuant to §103(f) retroactively cured any arguable deficiency in the
original Certificate of Merger.
For present purposes, it is unnecessary for the Court to address the
parties' statutory construction arguments, because the Certificate of
Correction added to the Certificate of Merger the language that the
plaintiffs claim was required by §251(c) and §228(d). Accordingly, the
sole issue to be decided whether the Certificate of Correction cured the
alleged defect. I find that it did.
[13-14]
Under 8 Del. C. §103(f), a corporation may correct any
inaccurate or defectively executed instrument authorized under the
Delaware General Corporation Law to be filed with the Delaware Secretary
of State.34 That section also provides that the correction will operate
retroactively to the date of the original certificate, except as to persons who
would be "substantially and adversely" affected by the correction. 5 The
complaint does not allege that any persons have been or would be adversely
affected by the Certificate of Correction that Medicis filed on April 15,
1998. Therefore, assuming without deciding that the originally-filed

3The statute reads in relevant part that:
Whenever any instrument authorized to be filed with the Secretary of State
under any provision of this title, has been so filed and is an inaccurate record
of the corporate action therein referred to, or was defectively or erroneously
executed, sealed or acknowledged, the instrument may be corrected by filing
with the Secretary of State a certificate of correction of the instrument which
shall be executed, acknowledged and filed in accordance with this section. The
certificate of correction shall specify the inaccuracy or defect to be corrected
and shall set forth the portion of the instrument in corrected form.... An
instrument corrected in accordance with this section shall be effective as of the
date the original instrument was filed, except as to those persons who are
substantially and adversely affected by the section and as to those persons the
instrument as corrected shall be effective from the filing of date.
8 Del. C. §103(t).
3s8 Del. C. 103(f); See also Siegman v. Palomar Medical Technologies, Del. Ch., C.A.
No. 15894, mem. op. at 11-15, Jacobs, V.C. (Mar. 9,1998).
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Certificate of Merger was defective, the Certificate of Correction operated
to cure any defect and mooted the invalidity claim set forth in Count Two.
C. Motion to Dismiss Count Three
Count Three of the complaint alleges that Dr. Bernstein3
mismanaged and wasted GenDerm's assets in connection with both the sale
of Euroderma (GenDerm's UK subsidiary), and the License Agreement for
Civamide. Dr. Bernstein contends that these claims belonged solely to
GenDerm, and that the plaintiffs lost standing to maintain them
derivatively by reason of the merger between GenDerm and Medics. 7 I
concur.
[15] Once a plaintiff who sues derivatively on behalf of a corporation is
no longer a shareholder, "whether by reason of a merger or for any other
reason, [he or she] loses standing to continue a derivative suit."38 The
plaintiffs contend that Count Three states an individual (and not a
derivative) claim, for which reason they continue to have standing to

maintain the action.
[16-17]
Whether or not a claim is individual turns on the existence of
direct or "special" injury to the plaintiff stockholder.39 A special injury
occurs when either the plaintiff has suffered a wrong that was not suffered
by all other stockholders generally, or where the wrong involves
contractual stockholder rights, such as the right to vote.4 If neither of these

prongs is satisfied, the claim is regarded as derivative, not direct.41

30The plaintiffs maintain that all former outside directors are liable under Count Three.
Because this Court finds that Count Three's claims are derivative, the plaintiffs lack standing to
pursue them, and Count Three will le dismissed as to all director defendants including the
former outside directors.
37See Lewis v. Anderson Del. Supr., 477 A.2d 1040,1049 (1984).
8
3 d. at 1049; In re First Interstate Bancorp Consolidated Shareholder Litig. Del. Ch.
C.A. No. 14623, mem. op. at 29, Lamb, V.C. (October 7, 1999); 8 Del. C. §327 (derivative
stockholder must be stockholder at time of alleged wrong and throughout the course of
litigation). See also Kramer v. Western Pac. Indus., Inc.. Del. Supr., 546 A.2d 348, 351 (1988);
Parnes v. Bally Entertainment Corp. Del. Ch., C.A. No. 15192, mem. op. at 5, Chandler, C.
(Feb. 3, 1998) ("Absent a showing that the injury was a direct harm to the shareholder and of any
wrong suffered by the corporation, plaintiff may not proceed with an individual claim."); revd
on other grounds Del. Supr., _ A.2d ___, C.A. No. 85, 1998, Berger, J. (Jan. 25, 1999).
"'First Interstate suvra note 38, at 13; Kramer, 546 A.2d at 351.
lri-Star 634 A.2d at 330.
4"Katell v. Morgan Stanley Group. Inc. Del. Ch., CA. No. 12343, mem. op. at 71,
Chandler, V.C. (Jan. 14, 1993); Kramern 546 A.2d at 352 (citations omitted)(to determine
whether the claim is derivative or individual in nature, the Court must look to "the nature of the
wrong alleged and the relief, if any, which could result if plaintiff were to prevail," and to "the
body of the complaint, not to the Plaintiffs designation or stated intention.").
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[18-19]
As our Supreme Court recently recognized in Parnes v. Bally
Entertainment Corporation ("Parnes"), 42 a thin grey line often marks the
difference between derivative and individual clams that arise in the merger
context. Parnes holds that "[i]n order to state a direct claim with respect to
a merger, a stockholder must challenge the validity of the merger itself,
usually by charging the directors with breaches of fiduciary duty resulting
in unfair dealing and/or unfair price." 43 On the other hand, challenges to
alleged wrongs that are associated with the merger but do not involve a
challenge to the validity of the merger itself are derivative claims."
Parnes exemplifies the distinction. There, the plaintiffs directly
challenged the fairness of the process and price in a merger between Bally
Corporation and Hilton Hotels Corporation. Bally's CEO and Chairman,
had allegedly demanded that any potential acquiror would have to obtain
his consent, and pay him substantial sums of money (and valuable Bally
assets), to obtain his approval of any merger. The complaint alleged that
the CEO had breached his fiduciary duty of loyalty by so preferring his
interests over those of Bally and its stockholders; and that Bally's other
directors had acquiesced in these self-interested actions by approving a
merger that involved side payments to the CEO with a resulting unfair
merger price paid to Bally shareholders. The Supreme Court concluded
that the plaintiff had stated a direct claim because the complaint alleged
that the merger price was unfair and had resulted from unfair dealing.4 5
In this case, the plaintiffs contend that because Dr. Bernstein's
wrongful actions did not affect all GenDerm shareholders equally, their
claims are not derivative and, thus, were not extinguished by the merger.
Plaintiffs rest their argument on the cash value dilution concept articulated
in In re Tri-Star Pictures, Litig. ("Tri-Star").' They claim that Dr.
Bernstein, the shareholder who received the exclusive benefit from the
extension of the License Agreement and the sale of Euroderna, caused a
cash value dilution of the shares owned by GenDerm's other shareholders
(Le., the class). Plaintiffs argue that the challenged transactions directly
42

Del. Supr., _ A.2d __, C.A. No. 85,1998, mem. op. at 4, Berger, J. (Jan. 25, 1999)
(noting the difficulty in determining "whether a stockholder is challenging the merger itself or
alleged wrongs associated with the merger, such as the award of golden parachute employment
contracts.").
43.Pames supra note 38, at 6.
4Ild see Kramer, 546 A.2d at 350 (finding as derivative a claim that alleged
corporations' directors breached their fiduciary duties by "diverting to themselves eleven million
dollars ... of sale proceeds through their receipt of stock options and golden parachutes and
incurring eighteen million dollars of excessive or unnecessary fees and expenses in connection
with the sale of Western Pacific.").
4"Id. at 9.
-Del. Supr. 634 A.2d 319 (1993).
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diverted to Dr. Bernstein, value that all remaining shareholders would
(absent any wrongdoing) have received. In essence, the plaintiffs argue
that in a merger, where a significant stockholder enters into a related
transaction with the corporation for no or inadequate consideration that
involves that stockholder receiving value that is not shared with the
remaining shareholders, the resulting "cash value dilution" may be
challenged in an individual claim.
[20-21]
The plaintiffs misread Tri-Star. Their effort to characterize
their claim as direct by forcing it into the Tri-Star "cash value dilution"
mold, fails for two reasons. First, in challenging the Bernstein transactions,
the plaintiffs have not (as Parnes requires) "question[ed] the fairness of the
price offered in the merger or the manner in which the agreement was
negotiated."'4 All the plaintiffs have alleged (in the language of Pames) is
a claim alleging corporate mismanagement, and a resulting
drop in the value of the company's stock... is a classic claim;
the alleged wrong harms the corporation directly and all of its
stockholders indirectly .... [That such a claim is asserted in
the context of a merger does not change its fundamental
nature.48
Second, the pleaded facts do not square with the cash value dilution
concept described in Tri-Star. There, the plaintiffs, who were former
minority "shareholders of Ti-Star Pictures, Inc. ("Tri-Star"), challenged a
transaction between Tri-Star and Coca-Cola Company ("Coca-Cola"), a
36.8% stockholder,4 9 wherein Coca-Cola's entertainment division assets
were sold to Tri-Star in exchange for Tri-Star stock. Before the
transaction, the Tri-Star public stockholders owned 43.4% of Tri-Star's
common voting stock5 0 The complaint alleged that Coca-Cola (and
significant stockholders allied with it) had wrongfully manipulated the
transaction so as to cause Coca-Cola to receive excessive Tri-Star shares
in exchange for Coca-Cola assets having a lesser value. As a result, CocaCola obtained an 80% controlling stock interest, and the public

'Panes, sunR note 38, at 5.
Ijd. at 6; see also Kram 546 A.2d at 353 ("[W]here a plaintiff shareholder claims that
the value of his stock will deteriorate and that the value of his proportionate share of the stock
will be decreased as a result of the alleged director mismanagement, his cause of action is
derivative in nature.").
49634 A.2d at 321.
'41d.
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shareholders ended up with a 20% stock interest, and a corresponding
dilution of the asset value of that stock interest."
The Tn-Star plaintiffs argued that the assets-for-stock transaction
diluted not only the cash value of their Tri-Star shares, but also their
percentage ownership of the company, thereby leaving them with diluted
voting power as well.12 Because Coca-Cola did not suffer a similar
dilution, the Tri-Star plaintiffs argued, they had suffered a special injury
not shared equally by all shareholders, that rendered their claim individual
in nature. 3 The Supreme Court agreed, holding that "although... claims
of waste are derivative, a claim of stock dilution and a corresponding
54
reduction in a stockholder's voting power is an individual claim"
[22-23]
In this case, the plaintiffs cash value dilution claim is legally
insufficient because such a claim, in my view, arises only in transactions
where a significant stockholder sells its assets to the corporation in
exchange for the corporation's stock, and influences the transaction terms
so that the result is (i) a decrease (or "dilution") of the asset value and
voting power of the stock held by the public stockholders and (ii) a
corresponding increase (or benefit) to the shares held by the siguificant
stockholder. The complaint here does not plead a transaction of that kind.
It alleges a waste of corporate funds, which is classically derivative.
Because that claim was extinguished by the merger, 55 the plaintiffs no
longer have standing to maintain Count Three, and that Count must be
dismissed.
IV. CONCLUSION
For the foregoing reasons, the motion to dismiss Count Two and
Three of the complaint is granted. The defendants' motion to dismiss
Count One is denied as to the former GenDerm directors, and is granted as
to all other defendants. The Plaintiffs' motion for partial summary
judgment is denied. IT IS SO ORDERED.

SlId. at 330-3 1.
52Id. at 330.

'Tri-Star 634 A.2d at 330.
'Id.
(emphasis added).
5.Pames. supra note 38, at 4.
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INRE US. ROBOTICS CORP. SHAREHOLDERS LITIGATION

No. 15,580 (Consolidated)
Court of Chanceryof the State of Delaware,New Castle
March 15, 1999
Movants filed a motion pursuant to Chancery Court Rule 60(b) to
reopen the October 7, 1997 order and final judgment of this court resolving
this class action brought challenging a merger between defendants U.S.
Robotics Corporation and 3Com Corporation. The Movants were not
named parties or class representatives during the Merger Litigation nor had
they moved for intervention to date although represented by counsel.
The court of chancery, per Vice-Chancellor Strine, concluded the
movants had failed to demonstrate grounds under Rule 60(b) to reopen this
case.
1.

r

Judgment

378

On motion and upon such terms as are just, the court may relieve a
party or his legal representatives from a final judgement, order, or
proceeding for the following reasons: (1) mistake, inadvertence, surprise
or excusable neglect; (2) newly discovered evidence which by due
diligence could not have been discovered in time to move for a new trial
under Rule 59(b); (3) fraud (whether heretofore denominated intrinsic or
extrinsic), misrepresentation or other misconduct of an adverse party; (4)
the judgment is void; (5) the judgment has been satisfied, released, or
discharged, or a prior judgment upon which it is equitable that the
judgment should have prospective application; or (6) and other reason
justifying relief from the operation of the judgment. DEL. CH. CT. R. 60(b).
2.

Trial

tm

66

Reopening of hearing is a discretionary matter which requires the
trial court to weigh facts and circumstances of each case. DEL. CH. CT. R.

60(b).
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90

Where moving party has delayed its Rule 60(b) motion and seeks to
reopen a judgment by settlement, the movant bears a heavy burden to
convince the court to exercise discretion in its favor.
4.

C

Pretrial Procedure

696

A party moving to reopen ajudgment by settlement must act without
reasonable delay in making his motion.
5.

Judgment
O
Pretrial Procedure

90
*-

696

Rule 60(b) implicates two important values: the integrity of the
judicial process and the finality ofjudgments. The rule exists to serve the
first; its administration must acknowledge the second. DEL. CH. CT. R.
60(b).
6.

Judgment

C

90

To sanction untimely motions to reopen would set a negative
precedent and contribute to a lack of professional diligence by lawyers.
7.

*:
Judgment
Pretrial Procedure

90
C=

696

The timeliness requirement under Rule 60(b) not only applies to
members of the practicing bar but also extends toprose litigants. DEL. CH.
CT. R 60(b).
8.

Equity

= 430

The rule respecting relief from a judgment is confined to a motion
by a party or his legal representative and hence does not permit
intervention by movants who are not named plaintiffs in the merger
litigation.
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90
C=* 696

I
• Judgment
Pretrial Procedure

In the absence of intervention, the only persons with standing to file
a Rule 60(b) motion on behalf of the class are the plaintiffs found to be
proper class representatives in the final judgment.

10.

Equity

m 447

New Trial

=

99

To prevail under Rule 60(b)(2), a movant must show that the newly
discovered evidence has come to his knowledge since the trial; that it could
not, in the exercise of reasonable diligence, have been discovered for use
at the trial; that it is so material and relevant that it will probably change
the result if a new trial is granted; that it is not merely cumulative or
impeaching in character; and that it is reasonably possible that the evidence
will be produced at the trial. DEL. CH. CT. R. 60(b)(2).
11.

Equity

1m, 392

The general rule is that witnesses must be examined fully and
specifically as to their knowledge of all material matters in controversy;
and, where a witness has in fact testified at the trial, a rehearing based on
evidence which could have been elicited by a proper examination will be
refused except in a very strong case.
12.

Judgment

CM-

90

To succeed on a claim under Rule 60(b)(3) that an opponent used
fraud or misconduct in obtaining a judgment, the movant must ordinarily
do so by proof of clear and convincing evidence and within a reasonable
period of time after the final judgment has been entered. DEL. CH. CT. R.
60(b)(3).
13.

Federal Civil Procedure

C=

636

The mere existence of a restatement is not enough to prove that the
initial statement was false.
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405

Standard or test for granting a motion under Rule 60(b)(6) pertaining
to any other reason justifying relief from the operation of the judgment is
a showing of extraordinary circumstances. DEL. CH. CT. R. 60(b)(6).
15.

Corporations
Principal and Agent

0:

312(3),320(1)
C= 69(2)

If corporate officers traded on material inside information, they
remain subject to civil and criminal liability under federal law by action of
the Securities and Exchange Commission.
Norman M. Monhait, Esquire, of Rosenthal, Monhait, Gross, & Goddess,
Wilmington, Delaware; Pamela S. Tikellis, Esquire, of Chimicles, Jacobsen
& Tikellis, Wilmington, Delaware; Steven G. Schulman, Esquire, of
Milberg Weiss Bershad Hyness & Lerach, New York, New York; and
Stanley D. Bernstein, Esquire, of Bernstein Liebliard & Lifshitz, New
York, New York, of counsel, for plaintiffs.
Victor F. Battaglia, Sr., Esquire, Robert D. Goldberg, Esquire, of Biggs &
Battaglia, Wilmington, Delaware; Joseph J. Tabacco, Jr., Esquire,
Christopher T. Heffelfinger, Esquire, Jennifer S. Abrams, Esquire, of
Berman, Devalerio, Pease & Tabacco, San Francisco, California, of
counsel; William M. Audet, Esquire, Richard Alexander, Esquire, of The
Alexander Firm, San Jose, California, of counsel, James M. Finberg,
Esquire, Pierce Gore, Esquire, of Lief, Gabraser, Heimann & Bernstein,
San Francisco, California, of counsel; Joseph Ament, Esquire, of Much,
Shelist, Freed, Denenberg, Ament, Bell & Rubenstein, Chicago, Illinois, of
counsel; and Zachary Alan Starr, Esquire, of Law Offices of Zachary Starr,
New York, New York, of counsel, for movants Stanley Grossman and
Leonard Jason.
Gregory V. Varallo, Esquire, Catherine G. Dearlove, Esquire, Kelly A.
Herring, Esquire of Richards, Layton & Finger, Wilmington, Delaware;
Boris Feldman, Esquire, Keith E. Eggleton, Esquire, of Wilson, Sonsini,
Goodrich & Rosati, Palo Alto, California, of counsel; and Lowell E.
Sachnoff, Esquire, Sarah R. Wolf, Esquire, of Sachnoff & Weaver,
Chicago, Illinois, of counsel, for defendants.
STRINE, Vice-Chancellor
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Stanley Grossman and Leonard Jason (hereinafter, "movants") have
filed this motion pursuant to Chancery Court Rule 60(b) to reopen the
October 7, 1997 Order and Final Judgment of this court resolving this class
action (the "Merger Litigation") brought challenging a merger between
defendants U.S. Robotics Corporation ("USR") and 3Com Corporation
("3Com"). That merger, which was consummated on June 12, 1997,
provided for USR stockholders to receive 1.75 shares of 3Con stock for
each share of USR they held. Upon consummation, USR was merged into
3Com and its existence terminated.
The movants were not named parties or class representatives during
the Merger Litigation nor have they moved for intervention to this date
although they are represented by counsel, the law firms of Berman,
DeValerio, Pease & Tabacco ("Berman, DeValerio") and Much, Shelist,
Freed, Denenberg, Ament, Bell & Rubenstein ("Much, Shelist") who
served as members of the "Plaintiffs' Committee of the Whole" in the
Merger Litigation. Both defendants and lead counsel for the Class in the
Merger Litigation oppose movants' motion.
In this opinion, I conclude that the movants have failed to
demonstrate grounds under Rule 60(b) to reopen this case.
I.
The Merger Litigation was sparked by the February 26, 1997
announcement of a stock-for-stock merger between USR and 3Com. The
day after this announcement, the first of eleven lawsuits attacking the
merger was filed in this court. On May 28, 1997, these actions were
consolidated and the complaint in C.A. No. 15580 was designated as the
operative one (the "Merger Complaint"). The class of plaintiffs which was
ultimately certified ("the Class") consisted of all persons who held USR
common stock on February 26, 1997 through and including June 18; 1997,
other than defendants and their affiliates and associates. Final Judgment,

2(c).
The Merger Complaint alleged, among other things, that the
exchange ratio offered to USR stockholders in the merger was unfair; that
the USR directors were inadequately informed when they approved the
merger; and that the merger proxy statement was materially misleading and
incomplete, in part because it failed to include the second quarter 1997
financial results for USR.
Class plaintiffs were granted an expedited schedule culminating in
a preliminary injunction hearing on June 9, 1997. After document
production by USR, 3Com, and their investment bankers, and four
depositions, including that of USR's Chairman and Chief Executive
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Officer, the parties executed a memorandum of understanding ("MOU")
contemplating settlement of the Merger Litigation. Pursuant to the MOU,
USR mailed its stockholders a copy of its Form 1O-Q for the quarter ended
March 31, 1997 (the "March 1997 10-Q"). The class plaintiffs abandoned
their request for a preliminary injunction and the merger closed on June 12,
1997.
On August 13, 1997, a stipulation of dismissal was executed by the
parties to the Merger Litigation. After notice to the Class of the settlement
hearing, this court approved the proposed settlement on October 7, 1997
and issued a Final Judgment and Order ("Final Judgment"). The Final
Judgment compromised, settled, released, and dismissed "all claims ...
whether known or unknown . . . whether under state or federal law
(including claims arising under the federal securities laws)" that were or
could have been brought in the Merger Litigation. The Final Judgment
bound all members of the Class.
On January 13 and 30, 1998, the movants filed complaints in the
Superior Court of the State of California which asserted claims on behalf
of all similar former USR stockholders who received shares of 3Com in the
merger ("the California Actions"). The California Actions allege that the
defendants violated Sections 11 and 15 of the Securities Act of 1933, 15
U.S.C. §§ 77a et seq., 77k, and 77o, because the Proxy Statement issued in
connection with the merger allegedly misstated the facts regarding USR's
earnings for the fiscal quarter ending March 31, 1997. The complaint also
alleges that certain USR and 3Com officers sold their 3Com stock between
the time of the merger and public disclosure of USR's April and May
results in October 1997. In the California Actions, movant Grossman is
represented by the Berman, DeValerio firm and movant Jason is
represented by, among others, the Much, Shelist firm.
During January 1998, the movants did not file an application to
intervene in the Merger Litigation nor to reopen the Final Judgment in the
Merger Litigation pursuant to Rule 60(b). Rather, the Merger Litigation
remained dormant until the defendants brought a motion for injunctive
relief to enforce the Final Judgment. A hearing on the defendants'
enforcement motion was held on September 25, 1998 and after the hearing,
this court, per Vice Chancellor Balick, issued an order enjoining the
movants from prosecuting the California Actions. It was not until
November 19, 1998 that movants filed the motion before me seeking to
reopen the Final Judgment.
The basis for the movants' motion is straightforward. According to
the movants, the primary consideration provided to the Class in the Merger
Litigation in exchange for their agreement to dismiss the case was the
distribution by mail to the Class - - prior to the merger - - of USR's March
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1997 10-Q. Movants claim that instead of receiving the genuine facts
regarding USR's fmancials for that quarter, USR stockholders received
false and misleading financials which overstated USR's earnings for March
1997.
The movants contend that they did not discover the overstated nature
of USR's earnings until six days after the Final Judgment was entered - October 13, 1997. On that day, 3Corn filed with the SEC its 1O-Q for the
quarter ending August 31, 1997 (the "October 1997 10-Q"). According to
the movants, this disclosure was the first made of USR's results for April
and May 1997. These results depict a tremendous decline in sales revenues
for April and May 1997, when compared to March 1997. Specifically,
sales dropped from $690 million in March to a mere $15 million in April
and May.
On October 19, 1997, the New York Times ran an article casting
doubt on the reasons for this disparity and suggesting that USR had
"puffed" its March results by rushing a new product - - its "x2 modem" on
to the market place, "stuffing inventory into its dealers," and by loading
March expenses into April and May. According to movants:
Apparently, to make the March quarter look good, USR
prematurely rushed to market and stuffed its distribution
channels with its newest product, the x2 modem, and delayed
recording expenses until April and May, 1997. USR also
failed to adequately reserve for returns and other costs for the
March quarter. By rushing out its new x2 modem before the
industry could agree on certain electronic standards, USR
forfeited a strategic business advantage. Further, this strategy
had the effect of making USR's earlier model modems
obsolete before they ever left USR's distribution channels.
Due to the arbitrarily inflated March quarter revenues, very
few sales were recorded for the expense-loaded April-May
period and the months that followed. The failure of
defendants to properly account for the March quarter, and the
delay in reporting for April and May, 1997, resulted in
grossly misleading financial statements in violation of
generally accepted accounting principles ("GAAP")...
Movants' Br. at 5.
On November 6, 1997, 3Com announced that it had not shipped x2
modems since the Merger and did not know when it would resume
8. Apparently, this announcement was
shipments. Tabacco Aff.
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followed by a drop in 3Com's stock price. Following these events, the
California Actions were filed in January 1998.
On March 19, 1998, 3Com filed a restatement of its earlier SEC
filings. In the earlier filing made in connection with the merger, USR's
results for the fiscal period April 1, 1996 to March 30, 1997 had been
combined with 3Com's results for the period June 1, 1996 to May 31, 1997.
According to 3Com, this is because federal merger accounting rules require
that the results of two different companies can only be reported on a
combined basis if the different year-ends involve fiscal periods ending
within 93 days of each other. As of the date of the merger, the only USR
fiscal period ending within 93 days of May 31, 1997 was for the period
ending March 30, 1997.
The restated 1O-QA combined USR's results for the period July 1,
1996 to May 25, 1997 with 3Com's results for the period June 1, 1996 to
May 31, 1997. To account for the absence of the last month of the USR
fiscal year - - due to the accomplishment of the merger on June 12, 1997
- - 3Com counted March 1997 twice - - essentially substituting March 1997
results as an approximation of what USR would have achieved in the last
month of the fourth quarter of a fiscal year ending June 30, 1997. With
respect to this change, the 1O-QA states:
The Company is revising the methodology for presenting the
combined historical financial results of 3Com and U.S.
Robotics for fiscal 1997. The Company had previously
combined the 12-month period ended May 31, 1997 for 3Com
with the 12-month period ended March 30, 1997 for U.S.
Robotics. This combining methodology resulted in U.S.
Robotics' April and May 1997 operating results, a net loss of
$160.3 million, being recorded as a decrease to the
Company's retained earnings as of June 1, 1997, rather than
as a component of the fiscal 1997 statement of operations.
The Company is now combining the fiscal year ended
May 31, 1997 for 3Com with the period from July 1, 1996
through May 25, 1997 for U.S. Robotics. This combining
methodology includes the last three reported quarters of U.S.
Robotics, ended September 29, 1996, December 29, 1996, and
March 30, 1997, and the months of April and May 1997. To
reflect a complete 12 month year and a 3 month fourth quarter
and thereby enhance comparability of periodic reported
results, U.S. Robotics' results of operations for the month
ended March 30, 1997 are included in both the three-month
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period ended March 30, 1997 and the three month period
ended May 25, 1997.

Consistent with U.S. Robotics' non-linear quarterly sales
pattern, sales were relatively low in the first two months of
each quarter and significantly higher in the third month of
each quarter, which March 1997 represents. By using the
method, the last month of a quarter is included in each of the
four quarters for fiscal 1997. The Company believes that
there is no preferable practical alternative to this combining
method. Nevertheless, this method does double-count March
1997 results. As discussed more fully below, product returns
in April and May 1997 were higher than anticipated and
resulted in an increase in the provision for estimated product
returns at May 25, 1997. An indeterminate amount of these
returns were related to March 1997 sales; however, the
Company believes that this amount is not significant to the
combined results and that inclusion of March 1997 in both the
third and fourth quarters of fiscal 1997 is appropriate.
Herring Aff. Ex. F at 7-8.
The movants claim that the restatement by 3Com "constitutes an
admission that the financial statements were materially misleading when
issued. Under GAAP, a restatement is reserved only for situations in which
no lesser remedy is available. Restatements are only required for material
accounting errors or irregularities that existed at the time the financial
statements are prepared. FASB Statement of Concepts No. 1." Movants'
Br. at 7. They claim that it "is clear" that "USR, in concert with 3Com,
'manipulated' its financial reports to show record revenues and earnings"
for March 1997, but "hid until October 1997 the horrendous results for the
two months that followed." Id. at 8.
Not until November 19, 1998, well over a year after the
announcement of USR's April and May 1997 results, did the movants file
the motion before me.

II.
The resolution of this motion requires an understanding of the role
the March 1997 1O-Q played in the Merger Litigation and the very different
role it plays in the California Actions.
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A.
The Merger Complaint sets out the theory that USR and its board
were attempting to low-ball the company's prospects in order to obtain
stockholder approval of the merger. The Merger Complaint also makes
clear that class counsel knew USR was going to move its new x2 modem
into the market in late February 1997 and criticized USR for downplaying
the likely success of this decision. Rather than relying on paraphrase, I'll
let these excerpts from the Merger Complaint speak for themselves:
30. Just days before the merger was announced, U.S.
Robotics shipped its revolutionary 56 kiobit per second
"x2" modem, making it thefirst to market with this new
high-speed technology. America Online announced it
planned to utilize U.S. Robotics' x2 technology in its
operation. In addition,MCI Communications Corp., Sprint
and Compuserve, Inc. are on U.S. Robotics' client listfor its
remote access servers or test sitesfor x2 technology.
31.
Other analysts noted U.S. Robotics' recent
technological advances and opined that the merger exchange
ratio failed to take them into account....
Merger Am. Compl. at 13.

U.S. Robotics Fails to Disclose Substantive Financial
Information About Itself
53.
On or around April 24, 1997, U.S. Robotics announced
that its 1997 second quarter revenues were a record $690.2
-million, an increase of 52 percent over the $454.5 million
recorded for the second quarter of fiscal 1996. Net earnings
for the 1997 second quarter were a record $91.5 million, or
$0.95 per share, an increase of 77 percent over the $51.6
million, or $0.55 per share, recorded in the same period the
prior year. Commenting on these results, defendant
McCartney stated that the Company was benefiting from
demand for its new high-speed x2 modems as well as its
entire array of network products.

1999]

UNREPORTED CASES

1311

54. U.S. Robotics' record1997secondquarterresultsare
omitted from the Proxy Statement disseminated to
shareholders,even though the Company has now compiled
these numbers. Furthermore,in an effort to downplay U.S.
Robotics' financial prowess and mislead U.S. Robotics'
stockholders, defendantsattempt to hide U.S. Robotics' most
recentfinancialsuccess. Forexample, in the discussion in
the Proxy Statement relating to U.S. Robotics' "Future
Operating Results," defendants misleadingly state (at p.
115) that:
...Revenue growth in the secondquarterof 1997 will

depend to a large extent on the timing of USR's
Internet and on-line service provider customers
making x2 service available and the resultant
customer and corporate demand for x2 enabled
products.
These statements are blatently misleading and serve no
otherpurposethan to misleadingly and deceptively conceal
and obscure the highly materialfact that U.S. Robotics'
financialresultsfor the quarterlyperiodending March 30,
1997 were at record levels ofgrowth andprofitability.
Id. at 23-24 (emphasis added throughout).
That the "low-ball theory" was at the heart of class counsel's case
was further confirmed in their brief in support of the proposed settlement.
As important, the Class' settlement brief detailed the discovery taken by
class counsel, the financial and legal expertise brought to bear on the case
by class counsel, and the diligence and professionalism of class counsel.
Relevant excerpts follow:
Specificalty, the Amended Complaintalleged... that in an
effort to downplay U.S. Robotics' financialprowess and
mislead U.S. Robotics' stockholders, defendants attempted
to hide U.S. Robotics' most recentfinancialsuccess. For
example, in the discussion in the Proxy Statement relating
to U.S. Robotics' "FutureOperatingResults," defendants
statedthat:
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USR does not expect revenue growth to occur ratably over
the 1997fiscalyear; instead U.S. Robotics expects that the
major impact of the x2production introductionon revenues
andearningswill occur duringthe second half of theyear.
Revenue growth in the second quarterof 1997 will depend
to a large extent on the timing of USR's Internetandon-line
service providercustomers makingx2 service availableand
the resultantcustomerandcorporatedemandforx2 enabled
products.
Pls.' Sett. Br. at 7.

In this case, the cornerstoneof Plaintiffs' clains in their
preliminary injunction motion was that, in an effort to
downplay U.S. Robotics' recent success, defendants had
omitted and/or misrepresented U.S. Robotics' most recent
financialresults in the JointProxy. Plaintiffs arguedthat
these successful financialresults were highly materialto
U.S. Robotics' shareholders' decision whether to approve
the $6 billion transactionbetween their copany and3Com.
Id. at 23-24.

ii.

The Difficulty of the Litigation and the Efforts of
Plaintiffs' Counsel

This brief has outlined the services plaintiffs' counsel
rendered to obtain the benefits achieved. These services
included: careful investigation of the facts of the proposed
transaction; drafting and filing of the Complaint and the
Amended Complaint and preliminary injunction motion;
coordination of plaintiffs' attorneys' efforts to exert maximum
pressure on Defendants and achieve effective .presentation of
Plaintiffs' claims; serving document requests upon all
Defendants and third-parties, and examining thousands of
pages of documents produced by Defendants and thirdparties. In addition, Plaintiff prepared for and took under
great time pressure the depositions of Defendants Cowell and
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Yovovich as well as representatives of the companies'
respective financial advisors, Morgan Stanley and Goldman
Sachs. Those depositions occurred on a fast track at various
locations around the country. Plaintiffs' counsel also retained
financial and industry experts to advise them concerning the
fairness and adequacy of the Merger and the disclosures in the
Joint Proxy, and who were prepared to provide sworn
testimony in connection with plaintiffs' preliminary injunction
application. Finally, plaintiffs counsel engaged in successful
settlement negotiations with defendants. These services were
of high quality and could only have been rendered by
attorneys who are highly experienced at prosecuting
shareholder litigation, as Plaintiffs' counsel are, and who are
dedicated to pursuing Plaintiffs' claims vigorously.
Id. at 25-26 (emphasis added throughout).
At the October 7, 1997 hearing on the proposed settlement, lead
counsel,
Mr. Stanley D. Bernstein, further confirmed the centrality of
class
the low-ball theory of liability in the Merger Litigation and that the March
1997 10-Q was a focus of class counsel's discovery efforts:
And the proxy prospectus describes what was expected to
occur in the second quarter of'97 and described it in negative
tone, such that one would not expect there to be continued
growth as had occurred in '96 or '95. It discountedhow well
this new 56K technology was going to be accepted in the
marketplae. And it basicallyput all types of risks into the
document which were not only not- well, not only were not
necessary because the events hadpast [sic]; but, in fact, the
second quarter of '97, which'the document warned might
not be that great,turned out to be a record quarter,a record
quarterof earnings,a record quarterof sales....
Tr. at 9-10.

It was a hotly contested motion, just to get out of the starting
gate, but we were besieged with tens of thousands of
documents, as I recall. We took depositions in New York,
Chicago and California of representatives of the financial
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advisors to U.S. Robotics and 3Com and the outside director
of U.S. Robotics. And, indeed,I took the depositionof the
CEO of U.S. Robotics all about these issues.
Id. at 11 (emphasis added throughout).
B.
The movants' claim in the California Actions is directly inconsistent
with the low-ball theory of liability argued on their behalf by class counsel
in the Merger Litigation. In the California Actions, USR and its board are
accused of "high-balling" USR's prospects. Rather than being criticized for
their conservative take on the likely success of the x2 modem roll-out as an
improper way to make the merger consideration look better, USR is
criticized for overselling the new producfs likely success and imprudently
rushing it into the marketplace as a method to induce USR stockholders to
approve the merger. Again, I'll let the complaint speak for itself:
3.
At the time the Registration Statement became
effective, June 12, 1997, it contained material omissions and
untrue statements of fact. In particular,defendantsfailedto
disclose in the Registration Statement that U.S. Robotics
had been "stuffing" its distribution channels with its
newest, "x2" modemsprio. to fts merger with 3Com btjust
after the merger announcement. U.S. Robotics rushed its
modems to market before an industry standardcould be
agreedupon, and channelstuffed so effectively that,since
April of 1997, it has had to virtually stop shipping the x2
altogether. However, due to the "pooling of interest"
accounting method that defendants made a condition of the
merger, as further discussed below, 3Com and the Individual
Defendants, identified herein, did not have to disclose that
revenues had been materially inflated until well after the
merger was consummated.
Cal. Compl. at 2.

35. In order to counter the negative reaction to the
merger, and needing approvalfrom shareholdersof both
3Com and USA to consummate the merger, defendants
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undertook efforts to convince investors that USR was a
successful, growing Company that would, in turn,
significantlystrengthenand complement 3Com's business.
Because ofthe falingprices, defendantssaw an advantage
to accelerating shipments to inflate revenues, but in so
doing, they violated Generally Accepted Accounting

Principles ("GAAP") regarding criteria for revenue
recognition. Thus, duringthe week ofFebruary24,1997- the same week that defendants announced the merger - USR rushedout shipments of its new x2 (56k) modem even
before modem companies could agree on standardsfor the
new 56k technology, as is customarilydone in the industry
before the introductionof a new producL ...

42. As the time approachedfor shareholdersto vote on
the proposed USR-3Com merger, defendants issued the
Registration Statement, which, due to material omissions
and untrue statements offacts, convinced USR and 3Com
shareholdersthat USR was a strong, profitable company
whose merger with 3Com would create a "networking
powerhouse." In the Registration Statement, defendants
portrayedthat sales of USR's modems, includingits new x2
technology, were a success, an assertion that countered
analysts' earlierperception that someone in one of these
troubledcompaniespromotingthe merger was "desperate,"
and that the merger would help neither company. As was
ultimately disclosed, however, in direct contrast to
defendants' unqualified positive statements about the merger
and thesuccess of USR's modem business, as of April 2, 1997
- more than two months before the merger became effective
- USR had virtually stopped shipping modems. Moreover,
as was ultimately revealed on November 6, 1997, defendants
have not resumed modem shipments since the merger
between 3Com and USR became effective, and analysts do
not expect 3Com to begin shipping modems for at least the
next several quarters.
Id. at 12-14 (emphasis added).
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HI.
[1]
The movants base their motion for reopening on subsections (b)(2),
(3), and (6) of Chancery Court Rule 60, which provides in pertinent part:
On motion and upon such terms as are just, the Court may
relieve a party or a party's legal representative from a final
judgment, order, or proceedings for the following reasons: ...
(2) newly discovered evidence; (3) fraud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; ... or (6) any other reason
justifying relief from the operation of the judgment.
[2-3] A Rule 60(b) motion is a "discretionary matter which requires the
Trial Judge to weigh the facts and circumstances of [the] case." Bachtle v.
Bachtle, Del. Supr., 494 A.2d 1253, 1256 (1985). Where the moving party
has delayed its motion and seeks to reopen a judgment by settlement, the
movant bears a "heavy burden.., to convince [the] Court to exercise
discretion in its favor." Keystone Fuel Oil Co. v. Del-Way Petroleum,Inc.,
Del. Super., 364 A.2d 826, 829 (1976).
A.
Before considering the specific subsections implicated by movants'
motion, I will address the defendants' contention that the motion has not
been timely filed and that the motion is improper because it was not filed
on behalf of "a party or a party's legal representative."
[4]
Although Court of Chancery Rule 60(b) does not include the time
deadlines included in its Federal Rules of Civil Procedure counterpart, a
party moving to reopen pursuant to Chancery Court Rule 60(b) must "act
without unreasonable delay.., in making his motion." Schremp v. Marvel,
Del. Supr., 405 A.2d 119, 120 (1979) (interpreting Superior Court Rule
60(b) which is identical to Chancery Court Rule 60(b)); see also Glinertv.
Wickes Cos., Inc., Del. Ch., C.A. No. 10407, 1992 WL 165153, at *3,
Allen, C. (July 14, 1992), affd, Del. Supr., 620 A.2d 857 (1993) (same
interpretation of Chancery Court Rule 60(b)).
Here, the movants brought their Rule 60(b) motion more than a year
after public disclosure of the so-called "newly discovered evidence"
regarding USR's March 1997 financial results. In my view, the movants
unreasonably delayed bringing their motion.
Unlike many litigants, movants are represented by sophisticated
counsel who have the proven capacity to file lawsuits with dispatch when
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necessary. Indeed, in the Merger Litigation, the Berman, DeValerio
complaint was filed March 7, 1997 - - nine days after the USR-3Com
merger was first publicly disclosed.
This alacrity is wholly lacking in respect to this motion. The
movants' own brief is replete with citations to publicly available
information from October 1997, the very month this court entered the Final
Judgment. See, e.g., Movants' Reply Br. at 20 (movants "first learned of
the April and May 1997 results... on October 13, 1997"). In the face of
this evidence, the movants did nothing in this court during calendar year
1997 to reopen the Final Judgment.
In calendar year 1998, the movants filed the California Actions
relying upon the "newly discovered evidence" upon which its present
motion is based. Certainly as of that time period, the basis upon which the
movants seek to reopen the Final Judgment was fully known to the movants
and their counsel. Moreover, the movants' counsel were fully aware of the
likely effect of the Final Judgment on the ability of the movants to
prosecute the California Actions, since the Bernan, DeValerio, and the
Much, Shelist firms were on the Steering Committee of the Whole in the
Merger Litigation.
Despite this knowledge, their rush to court in the California Actions
was not accompanied by even a slow walk to this court. Even after 3Com
filed a motion to enjoin the California Actions, the movants resolutely
avoided filing a Rule 60(b) motion. And even after being subjected to an
injunction against the California Actions in late September 1998 and after
being told that any attack on the validity of the Final Judgment should be
made under Rule 60(b), the movants waited nearly two additional months
to file their Rule 60(b) motion.
The movants have not explained the reasons for the torpidity of their
actions. To the extent that the movants wished to reopen the Final
Judgment, the procedural path forward was not a difficult one to discern.
Rather than filing the California Actions, a prompt motion under Rule
60(b) should have been presented to this court. Along with the motion, the
movants - - who were not class representatives or named plaintiffs in the
Merger Litigation - - should have filed a motion to intervene.
Given the movants' insistence that the October 13 and 19, 1997
disclosures showed that the consideration given to the Class in the Merger
Litigation rendered was phony, it is surprising that these motions were not
filed within weeks of the Final Judgment. It is shocking that it took more
than a year for the Rule 60(b) motion to be filed and that a motion for
intervention has yet to be filed.
That the movants' counsel chose the very different path of violating
[5]
the terms of the Final Judgment by filing the California Actions and
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undertaking the unsuccessful defense of 3Con's injunction motion is not
the fault of the defendants, nor of this court. Chancellor Allen once wrote
that: "Rule 60(b) implicates two important values: the integrity of the
judicial process and the finality ofjudgments. The rule exists to serve the
first; its administration must acknowledge the second." CreditLyonnais
Banc Nederland,N.V v. PatheCommunications Corp., Del. Ch., C.A. No.
12150,1996 WL 757274, at *1, Allen, C. (Dec. 20, 1996).
I believe that these values both support the denial of the movants'
motion on the ground that it is untimely filed. Without in any way
countenancing any misdisclosure (if there was such) by USR or 3Com, I
cannot tolerate the lack of vigilance by movants' counsel. The movants'
counsel had it in within their ability to inform this court within no more
than two weeks of entering the Final Judgment that there were grounds to
reopen. Yet, they did nothing to bring this allegedly material information
to the attention of Vice Chancellor Balick, who had approved the Final
Judgment as fair and reasonable to the Class.
[6]
To sanction untimely action of this sort would set a negative
precedent and contribute to a lack of professional diligence by lawyers.
Opher v. Opher, Del. Fam., 531 A.2d 1228, 1234 (1987) (Incase where a
petitioner filed Rule 60(b) motion eleven months after dismissal, court
stated: "To allow relief in such egregious circumstances would encourage
parties to disregard the procedures and time limits imposed elsewhere in
the Court Rules"). The discovery of evidence supporting a Rule 60(b)
motion should be responded to by lawyers with timely action, not lethargy.
[7]
I note in this regard that the Delaware Supreme Court has said as
much and has not restricted this requirement to members of the practicing
bar. In affirming the denial of a Rule 60(b) motion filed by aprose litigant
two months after learning about the dismissal order he sought to reopen, the
Supreme Court stated:
Tested by the pace at which litigation often proceeds, that
may not seem like a long time. But, measured by the
inflexible time one has for appealing an adverse judgment
(thirty days), 10 Del. C. §§ 145, 147, 148, or moving for a
new trial (ten days), Superior Court Rule 59(b), or reargument
in [the Supreme] Court (fifteen days), Supreme Court Rule
18, Dr. Schremp's motion was untimely. None of the delay
we have identified was in any way charged to defendant.
Schremp, 405 A.2d at 121.
Given that the Supreme Court found that a delay of two months by
apro se litigant constituted just cause to deny his Rule 60(b) motion, it is
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fair to expect that movants represented by counsel with the demonstrated
capacity to file lawsuits in rapid fashion when so motivated should file a
Rule 60(b) imotion more promptly than a year after the grounds for their
motion became apparent.
[8-9] I also agree with the defendants that the movants' Rule 60(b) motion
should have been accompanied by an intervention motion under Rule 24.
Rule 60(b) motions may be brought on behalf of a "party or a party's legal
representative." Chancery Ct. Rule 60(b); see also Braaschv. Mandel,Del.
Supr., 172 A.2d 271,274 (1961) (appellants who were not parties could not
obtain relief under Rule 60(b)). Neither of the movants was a named
plaintiff in the Merger Litigation and their motion to reopen the judgment
should have been accompanied by a request to become a party. In the
absence of such intervention, the only persons with standing to file a Rule
60(b) motion on behalf of the Class are the plaintiffs in the Merger
Litigation, who were found to be proper class representatives in the Final
Judgment. The class representatives,through Lead Counselfor the Class,
oppose movants' motion.1
Thus, movants' motion must be denied as a result of their procedural
failure. Although it is unnecessary to do so, I will also explain why the
motion should be denied on the merits.
B.
[10]

To prevail under Rule 60(b)(2), a movant must show that:
. . . [T]he newly discovered evidence has come to his
knowledge since the trial; that it could not, in the exercise of
reasonable diligence, have been discovered for use at the trial;
that it is so material and relevant that it will probably change
the result if a new trial is granted; that it is not merely
cumulative or impeaching in character; and that it is

'While I understand that there are differences of approach regarding whether a person
who objects to a class action or derivative settlement in accordance with court procedures must
thereafter intervene formally in order to appeal a judgment, compare Braun v. Fleming-Hall
Tobacco Co., Inc., Del. Supr., 92 A.2d 302, 307 (1952) (objector could appeal because proper
objection "amounted to actual intervention") with In re BrandName PrescriptionDrugsAntitrust
Litig., 115 F.3d 456 (7th Cir. 1997) (person who failed to intervene in derivative or class action
suit cannot file an appeal even if he objected below); see also Cal. PublicEmployees'Retirement
US. __, 119 S.Ct. 720 (1999) (Seventh Circuit's holding that nonparty must
Sys. v. Felzen,
intervene in order to appeal a derivative settlement affirmed by an equally divided court); it
seems plain that a person who is neither a party nor an objector must file an intervention motion
so as to become a "party" if she wishes to file a Rule 60 motion.
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reasonably possible that the evidence will be produced at the
trial.
In re Missouri-KansasPipe Line Co., Del. Supr., 2 A.2d 273, 278 (1938)
(citations omitted) (cited in Levine v. Smith, Del. Supr., 591 A.2d 194, 202

(1991)).
I do not believe that the movants satisfy this test because the
evidence they now seek to present could have been discovered by the
exercise of reasonable diligence. While it is true that the USR results for
April and May 1997 came to public attention after the Final Judgment was
issued, these facts could have easily been discovered by class counsel
through the discovery process. In this regard, movants' contention that the
accuracy of the USR March 1997 10-Q was not doubted and that therefore
class counsel had no reason to question its accuracy is, to put it mildly,
brazen.2

2In their brief, movants contend that although the evidence they cite regarding USR's
April and May earnings was in existence, the evidence was "hidden" and not discoverable.
Movants' Br. at 10-11. They never detail why this is so, except to assert the following:
Plaintiffs have the right to rely on the truth and accuracy of a company's
publicly filed disclosures. At the time and in the context of a settlement of
litigation focusing only on the proposed Merger, class counsel, and indeed class
members, had no reason to suspect defendants' accounting chicanery particularly where, as here, defendants touted the USR March quarter results
as a major reason why USR and 3Com shareholders should vote in favor of the
merger.
See Tabacco Aff. Ex. D at 5-6. This excuse is implausible, especially coming from counsel who
had already challenged USR's disclosures in the Merger Litigation. Class counsel described the
non-disclosure of the March 1997 10-Q as the "cornerstone" of the Merger Litigation. Pls.' Sett.
Br. at 23. Class counsel in the Merger Litigation knew that USR's March 1997 earnings were
up significantly. It was class counsel - - including the Berman, DeValerio and Much, Shelist
firms - - who "touted" the March 1997 10-Q as merger-relevant, not USR, which was accused
by class counsel of downplaying it. See Oct. 7, 1997 Tr. at 32 ("Mr. Bernstein: ...The
supplementary disclosure was 100 percent as a result of the settlement."). Furthermore, the
Proxy Statement warned that the x2 modem might not obtain market success, and thus USR itself
put class counsel and the class on notice of this possibility. In particular, the following excerpts
are to the point:
The markets for 3Con's and USR's products are intensely competitive and are
characterized by rapidly changing technology. 3Cor's, USR's and the
combined company's success depends, in substantial part, on the timely and
successful introduction of new products and upgrades of current products to
comply with emerging industry standards and to address competing
technological and product developments carried out by others. In particular,
USR's near term success will depend significantly on the market acceptance of
its recently introduced x2 technology (pulse code modulation technology
permitting downloading of data over regular analog telephone lines at speeds
up to 56 kilobits per second ("Kbps")). Although USR believes its x2 products,
which USR first began shipping in commercial volumes in March 1997 and
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In the Merger Litigation, the Class accused USR and its directors of
understating the value of USR and of failing to inform the USR
stockholders of the success of USR's new product, the x2 modem. See,
e.g., Merger Litig. Am. Compl.
53-54; PIs.' Sett. Br. at 7. The Class
criticized the original merger proxy statement because it conservatively
characterized USR's earning prospects and demanded that each USR
stockholder be mailed the March 1997 10-Q. Id. at 53-54; Pls.' Sett. Br.
at 23-24.
The premise of class counsel in the Merger Litigation was that by
understating the earnings prospects of USR, the USR board was conveying
to its stockholders an overly rosy picture of the merger. That is, class
counsel - - quite logically - - believed that the more earnings potential USR
had, the more USR stockholders would have to weigh whether it made
economic sense to obtain the merger consideration rather than for USR to
continue as a stand-alone entity and for its stockholders alone to reap the
benefits and attendant risks of its new x2 product line.
[11] The only reasonthat class counsel did not discover how USR did in
the months succeeding March 1997 is that they did not ask. At the time that
they took the deposition of USR CEO, Casey Cowell, in May 1997, they
could have asked how the company was doing in the wake of its
introduction of its new product line. Kennedy v. Emerald Coal & Coke
Co., Del. Supr., 42 A.2d 398,405 (1944), cert. denied,324 U.S. 872 (1945)
("The general rule is that witnesses must be examined fully and specifically
as to their knowledge of all material matters in controversy; and where a
witness has in fact testified at the trial, a re-hearing based on evidence
which could have been elicited by a proper examination will be refused
except in a very strong case"). After the initial stipulation of settlement
was executed, class counsel could have taken additional discovery to

which we now widely deployed by ISPs, have been well-received, USR
anticipates vigorous competition from many of the significant modem and
remote access equipment manufacturers most of which have announced their
intentions to bring products featuring the basic 56Kbps technology and
capabilities to market in the coming weeks and months....
Further, as the industry standardizes on high-speed technologies, there can be
no assurance that 3Com, USR or the combined company will be able to respond
promptly and cost-effectively to compete in the marketplace. For example,
there is not yet an official standard specification or protocol for 56Kbps pulse
code modulation technology such as x2, and many of USR's competitors have
indicated their support for standards and standard setting processes that could
be disadvantageous to USR.
USR Merger Proxy at 23-24.
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confirm the accuracy of the 1O-Q and to find out how well USR did after
March 1997.
Class counsel represented to this court - - and movants' counsel has
not disputed and agrees with this representation - - that class counsel were
expert in their field and supported by sophisticated financial advisors. The
fact that class counsel made - - and stands by - - the strategic judgment that
only an understatement of earnings potential by USR could harm its
stockholders in the precise context of the proposed 3Com-USR merger
does not mean that the earnings of USR for April and May 1997 were not
readily discoverable by the exercise of due diligence.
To the extent movants' counsel disagreed with this strategic
judgment, it could have raised this objection in the Steering Committee of
the Whole. If unsuccessful there, the movants' counsel could have come
to this court and argued that fairness to the Class demanded that discovery
regarding USR's financial performance be taken to confirm the accuracy of
the March 1997 10-Q and to determine how well USR's launch of the x2
modem had gone. After all, movants' counsel supported the consolidated
amended complaint in the Merger Litigation which specifically discussed
the launch of the x2 modem into the marketplace and which contended that
USR had unacceptably qualified its view of the earnings expected to flow
from that product.
The decision of movants' counsel to articulate a theory of
wrongdoing on the part of the USR board diametrically opposed to its prior
theory of wrongdoing simply does not constitute a showing that the "newly
discovered evidence" - - the April and May 1997 results of USR - - could
not have been discovered by class counsel. Quite the opposite is true.
The movants' new accusation that USR and its board are wrongdoers
because they intentionally high-balled USR's prospects in advance of the
merger - - when considered alongside their prior accusation that USR and
its board were wrongdoers because they intentionally low-balled USR's
prospects in advance of the merger - - demonstrates that the discovery
failure, if any, was due to the professional judgment of class counsel - including class counsel who served on the Steering Committee of the
Whole. As a result, movants fail to satisfy the requirements of Rule
60(b)(2).
C.
[12] To succeed on a claim under Rule 60(b)(3) that an "opponent used
fraud [or misconduct] ...in obtaining a judgment, [the movant] must
ordinarily do so by proof of clear and convincing evidence and within a
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reasonable period of time after the final judgment has been entered."
Glinert, 1992 WL 165153, at *3.
The movants failed to file their motion "within a reasonable period.
of time." Id. at *3. Nor have they produced "proof of clear and convincing
evidence" of fraud or misconduct on the part of USR, 3Com, or their
officers and directors with respect to the March 1997 1O-Q? That is, I have
no clear and convincing evidence that USR or 3Corn promised the class
counsel USR would send an accurate March 1997 10-Q to the plaintiff
class in exchange for settlement and thereafter intentionally sent a false
March 1997 10-Q to the USR stockholders. Such a fraud would seem to
have involved more than a small amount of clairvoyance because the
March 1997 10-Q that was sent to the plaintiff class preexisted class
counsel's demand that it be mailed to the Class.
In lieu of evidence, the movants have simply alleged - - on the basis
of hearsay in the form of newspaper stories - - that USR and 3Com
intentionally "high-balled" USR's earning prospects, much in the same way
that their counsel in the Merger Litigation alleged that USR intentionally
"low-balled" USR's earnings prospects. They never reconcile these
conflicting allegations regarding the motives of the defendants and present
no evidence to bolster their new theory.
There is also an obvious explanation for the discrepancy between
USR's March 1997 results and its results for April and May 1997 which
movants fail to credit. That explanation readily emerges from the Merger
Complaint and the complaints in the California Actions: USR sent
atypically large shipments of x2 modems into the marketplace in late
February aud March 1997 as part of its new product roll-out, pumping
March earnings up to unusual levels and creating the likelihood for lower
earnings in the months immediately succeeding this initial push if
marketplace acceptance of the product did not create a sustained demand
and for other reasons associated with the introduction of a major new
product. See 10-QA at 9-10 (setting forth 3Com's explanation for the
discrepancy). Whether this was a wise business judgment is not for me to
decide. Class counsel in the Merger Litigation seemed in foresight to think
17-18, 30-3 1, and
that it was, see, e.g., Merger Litig. Am. Compl.
3

This distinguishes this case from Matsuurav. Alston & Bird, 166 F.3d 1006 (9th Cir.
1999), a case upon which movants rely. In Matsuura,the plaintiffs successfully argued that a
release in a settlement should not be construed to bar a later claim that the settlement had been
fraudulently induced. The plaintiffs supported their fraudulent inducement claim with evidence
which had previously convinced two federal district courts that the defendants had
misrepresented the nature of certain material evidence and had concealed other evidence
plaintiffs sought. The conclusive nature of the evidence in Matsuurais far different than the
sketchy, implausible, and insubstantial fraud allegations that movants advance in this case.
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movants now take a different view, see, e.g., California Compl. 35, but
it does provide an obvious explanation for the discrepancy. Moreover, this
explanation was presaged by the original merger proxy statement that class
counsel in the Merger Litigation criticized as too conservative and tentative
about USR's prospects.
[13] The evidence movants put before me does not demonstrate that USR
"overstated" its March earnings.4 Nor does the fact that 3Com issued a
restated 10-QA constitute an admission that the March 1997 1O-Q was false
when issued. See In re Gledfed, Inc. Sec. Litig., 42 F.3d 1541, 1553 (9th
Cir. 1994) ("mere existence" of restatement is not enough to prove that
initial statement was false).
In sum, the movants have not come close to meeting the clear and
convincing standard required for reopening pursuant to Rule 60(b)(3). In
denying the movants relief on this ground, I have also considered their
request for "expedited discovery" to develop their fraud allegation. As
discussed, evidence of the fraud the movants seek to prove could have been
discovered through the use of reasonable diligence by class counsel in the
Merger Litigation. And given the lack of expedition by movants in filing
this motion, their request to impose upon the defendants the substantial cost
and burden of expedited discovery is patently unreasonable and inequitable.
D.
[14] Movants have also moved for reopening pursuant to Rule 60(b)(6).
To succeed under Rule 60(b)(6), the movants must "demonstrate
extraordinary circumstances" justifying relief. Bachtle, 494 A.2d at 1256.
Such extraordinary circumstances are wholly lacking here. Movants'
motion principally seeks to second-guess the strategic judgment of class
counsel in the Merger Litigation - - including the judgment of two of the
law firms representing movants in the California Actions. There is nothing
extraordinary about a litigant's wish, in retrospect, that litigation on his
behalf had been handled differently. That concern is one that the litigant
should take up with his counsel, not the other side.
[15] In determining that the interests ofjustice do not require reopening,
I am satisfied that I am not insulating 3Com, USR, or its officers
completely from liability if they committed wrongdoing. If it is in fact the
case that 3Com and USR officers traded on material, inside information,
they remain subject to civil and criminal liability under federal law by
action of the Securities and Exchange Commission. Carpenterv. United

4Indeed, the USR March 1997 results themselves have never been restated at all.
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States, 484 U.S. 19, 28 (1987) (affirming criminal conviction under § 10(b)
of the Securities Exchange Act of 1934); Aaron v. Securities andExchange
Commission, 446 U.S. 680, 689 (1980) (private cause of action for money
damages is within the SEC's civil enforcement powers). Moreover, the
Final Judgment does not bar claims against 3Com or USR brought by
3Com stockholders who were not USR stockholders before the merger, and
such a suit is pending. As previously adverted to, in the precise context of
the USR-3Com merger, it is difficult to see how USR stockholders were
harmed by the alleged failure of USR to disclose that it was doing poorly
at the time 3Com purchased it. The effect of such a negative disclosure
would have been to put downward, not upward, pressure on the merger
price and to lower the price any alternative buyer was willing to pay for
USR. That is, the most likely effect on the Class of the disclosure movants
say should have been made would have been detrimental since it would
have made clear that USR was worth less. Or as lead class counsel
reported to me in their letter opposing the movants' motion to reopen:
Taken to its logical conclusion, movants' argument amounts
to the proposition that the Settlement should be set aside
because U.S. Robotics' shareholders received more in value
for their U.S. Robotics shares than a fair exchange would
have dictated given the allegedly concealed financial
shortfalls that U.S. Robotics had sustained. Under this thesis,
U.S. Robotics' former shareholders were the beneficiaries,
rather than the victims, of the claimed. misstatements and
omissions.
Bernstein's & Schulman's 2/19/99 ltr. at 3.
Put differently, the more likely merger-related harm caused by the
alleged failure to make the negative earning disclosure would have been to
a 3Com stockholder who held her 3Com stock without knowledge that
3Com was diluting her equity interests by buying a poorly-performing
company. These 3Com stockholders are free to bring whatever suits they
wish and relevant laws may sustain, without impairment by the Final
Judgment in the Merger Litigation.
Therefore, I do not believe that the Final Judgment must be reopened
to serve the interests of justice, since other means exist to hold USR,
3Com, and their directors and officers accountable for any wrongdoing
they committed. Moreover, the interests ofjustice would not be served by
reopening since the failure of USR's poor results in April and May 1997 to
come to light in the Merger Litigation was the result of strategic choices by
class counsel. Class counsel had more than an ample opportunity to take
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their best shots at the defendants in the Merger Litigation. At this point,
the interests of the defendants in repose outweigh the interests of movants
in arguing a theory of wrongdoing directly contrary to the theory advocated
by their present counsel in their capacity as class counsel in the Merger
Litigation.
IV.
For all of the foregoing reasons, movants' Rule 60(b) motion is
hereby DENIED. IT IS SO ORDERED.

