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BOYER v. WILMINGTON MATERIALS, INC.
No. 12,549
Courtof Chanceryof the State of Delaware,New Castle
May 17, 1999
Plaintiffs moved for an award of attorneys' fees, expenses, and costs
incurred during a previous lawsuit, which arose out of the sale of
substantially all of the assets ofa nominal defendant. All defendants were
found liable in the previous action for breach of fiduciary duty and unfair
dealing and two defendants were held liable to nominal defendant for
breach of fiduciary duty.
The court of chancery, per Vice-Chancellor Lamb granted plaintiffs
motion for award of attorneys' fees arising out of the derivative claim.
Plaintiff was awarded one-third of the total derivative recovery in the sum
of $72,402.74. The court denied plaintiffs motion for award of attorneys'
fees arising out of the individual action because breach of fiduciary duty or
lack of entire fairness is not sufficient to justify fee shifting.
1.

Attorney and Client

2

130, 155

Where the efforts of a plaintiff on behalf of a corporation result in
the creation of a common fund or the conferring of a corporate benefit, the
court may, at its discretion, award reasonable attorneys' fees and expenses
incurred by the plaintiff in achieving the benefit.
2.

Attorney and Client
m
Costs
I
194.10, 194.12

130, 155

The proponent of an application for attorneys' fees and expenses
bears the burden of establishing the reasonableness of the amount sought.
3.

Corporations
Costs

r

C

319,320

194.10

The six Sugarland factors to be considered in evaluating the
reasonableness of a fee application are: the results achieved, the amount
of time and effort applied to the case by plaintiffs counsel, the relative
complexities of the litigation, the skills applied to their resolution by
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counsel, the contingent nature of the fee, and the standing and ability of
plaintiffs counsel.
4.

Costs

C

194.10, 194.12

The court will consider the amount of the award requested as it
applies to previous awards made by Delaware courts.
5.

Corporations
'
Costs

6

319, 320

194.10

Due to the defendants' failure to make disclosure, the relationship
and worth of the holdback to the corporation were conceptually difficult
issues to analyze; therefore, the derivative aspect to the litigation was
sufficiently complex and difficult to fall within the requirements of this
Sugarlandelement.
6.

Attorney and Client

0

130, 155

It is not appropriate to compensate plaintiff and his attorneys from
the derivative fund for efforts expended on individual claims.
7.

Corporations
G
Costs

O= 319,320
194.10, 194.12

When the Sugarlandfactors are met, the court has considered onethird of the corporate benefit as the very top of the range of percentages
that the court will grant in determining attorneys' fees and expenses.
8.

Costs

G:D 194.10, 194.12, 194.14

Under the American Rule, prevailing litigants must bear their own
attorneys fees and expenses, subject to the several exceptions; aside from
litigation creating a common fund or a non-monetary benefit which inures
to the benefit of others, the exceptions are limited to: cases where fees are
authorized by statute, cases where the court finds that a party's bad faith
conduct increased the costs of litigation, and cases where prelitigation
conduct of the losing party was so egregious as to justify an award of
attorneys' fees as an element of damages.
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Costs

C

194.10, 194.16

A corporate wrongdoer merely being adjudicated a corporate
wrongdoer is not sufficient for the imposition of fee shifting.
10.

Costs

0

194.10, 194.12

It is not enough that a transaction is not entirely fair, in either in its
dealings or in its price, to shift the burden of payment of attorneys' fees.
11.

Costs

C

194.10, 194.12

Findings of breach of fiduciary duty or lack or entire fairness are not
sufficient to justify fee shifting.
12.

Interest

0-

209

Delaware courts traditionally disfavor the practice of compounding
interest.
Wayne N. Elliot, Esquire, and April Caso Ishak, Esquire, of Prickett, Jones,
Elliot & Kristol, Wilmington, Delaware, for plaintiff R. Arnold Boyer.
Robert J. Valihura, Jr., Esquire, and Daniel B. Rath, Esquire, of Duane,
Morris & Heckscher, LLP, Wilmington, Delaware; and James S. Green,
Esquire, of Seitz, Van Ogtrop & Green, P.A., Wilmington, Delaware, for
defendants Frank L. Corrado, Joseph J. Corrado, Kenneth A. Kershaw, and
Delaware Aggregates, Inc.
Jeffrey S. Goddess, Esquire, of Rosenthal, Monhait, Gross & Goddess,
Wilmington, Delaware, for defendants Verino Pettinaro and Leonard I.
Iacono.
Brett D. Fallon, Esquire, and Michele C. Gott, Esquire, of Smith,
Katzenstein & Furlow, Wilmington, Delaware, for defendant Wilmington
Materials, Inc.
LAMB, Vice-Chancellor
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L HTTODUCTION
I issued my post-trial decision in this matter by opinion dated
January 29, 1999 ("Opinion"), in which I found all of the individual
defendants liable to plaintiff on his claims of breach of fiduciary duty and
unfair dealing and in which I found the defendants, Joseph J. Corrado and
Frank L. Corrado (the "Corrado defendants"), liable to Wilmington
Materials, Inc. for breach of fiduciary duty. Now before me is plaintiffs
motion for an award of attorney's fees, expenses and costs. For the reasons
stated in this opinion, plaintiffs motion is granted in part and denied in
part. Also, I have today entered an order embodying the judgment
previously announced and the outcome of this motion for fees. A copy of
this Order is enclosed.
A.

Facts

This action arises out of the sale of substantially all of the assets of
nominal defendant Wilmington Materials, Inc. ("WMI") to defendant
Delaware Aggregates, Inc. ("DA"). At the time of the sale, DAI was
owned by three of the five WMI directors voting to approve the
transactions. In my earlier Opinion,' I found that the individual defendants
failed to show either the fair dealing or the fair price aspect of the entire
fairness standard applicable to the sale. I also found that the Corrado
defendants breached their duty of loyalty to WMI and its stockholders by
failing to disclose their personal interest in having WMI approve the Asset
Sale and the Amendment to its License Agreement. I awarded individual
damages in the amount of $376,300 plus prejudgment interest against all
defendants, and derivative damages of $150,000 plus prejudgment interest
against the Corrado defendants.
Plaintiff now requests an award of attorneys' fees, expenses and costs.
Specifically, plaintiff seeks $126,104.76 in attorneys' fees and $24,615.70
in costs from the derivative award; court costs of $3,880.752; and an order
requiring that the Corrado defendants pay the remainder of plaintiffs
attorneys' fees and expenses. All defendants concede that they are
responsible for paying the court costs, so I will not address this request.
Further, all defendants agree that plaintiff is entitled to a reasonable
attorneys' fees and expense reimbursement from the derivative recovery, but
contend that plaintiffs combined request of $150,720.46 is unreasonable.

'See Boyer v. Wilmington Materials,Inc., Del. Ch., C.A. No. 12549, Lamb, V.C.
(Jan. 20, 1999).
2

As amended by plaintiffs supplemental briefing to its fee petition.
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The Corrado defendants argue that plaintiff has not proved his entitlement
to have any attorneys' fees or expenses paid by them as individuals.
1L DISCUSSION
A.

Recovery from the Common Fund
I.

Standard

[1-2] The law is settled that where the efforts of a plaintiff on behalf of a
corporation result in the creation of a common fund or the conferring of a
corporate benefit, the Court may, at its discretion, award reasonable
attorneys' fees and expenses incurred by the plaintiff in achieving the
benefit See Tandcrafts,Inc. v. Initio Partners,Del. Supr., 562 A.2d 1162,
1164 (1989). The proponent of an application for attorneys' fees and
expenses bears the burden of establishing the reasonableness of the amount
sought. See In re American Real Estate Partners,L.P. Litig., Del. Ch.,
Cons. C. A. No. 13687, Chandler, C., mem. op. at 15 (Dec. 3, 1997).
[3-4] There are six factors to be considered in evaluating the reasonableness
of a fee application: (1) the results achieved, (2) the amount of time and
effort applied to the case by plaintiffs counsel, (3)the relative complexities
of the litigation, (4) the skills applied to their resolution by counsel, (5) the
contingent nature of the fee and (6) the standing and the ability of plaintiffs
counsel (collectively, "the Sugarlandfactors"). See SugarlandIndus., Inc.
v. Thomas, Del. Supr., 420 A.2d 142, 149 (1980). The court will also
consider the amount of the award requested as it compares to previous
awards made by Delaware courts. See Dow Jones & Co. v. Shields, Del.
Ch., C.A. No. 184, 1991, Hartnett, V.C., mem. op. at 5 (Rev. Mar. 4, 1992).
Clearly, plaintiffs efforts in this litigation have resulted mi a corporate
benefit (the derivative award of $150,000 plus interest) and defendants do
not dispute this fact I find that this recovery entitles plaintiff to an award of
attorneys' fees and expenses, and now turn to an analysis of the
reasonableness of plaintiffs request.
2.

Is Plaintiffs Request Reasonable?
a

Plainf/jsCalculationsandArmment

The derivative recovery awarded, $150,000, represents 29% of the
total damages ($526,300). Plaintiffrequests payment of $126,104.76 in fees
and $24,615.70 in expenses (for a total of $150,720A6) out ofthe derivative
award, which he states is 29% of the total attorneys' fees ($434,844) and
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expenses ($84,881.72) incurred in litigating this action. It is noteworthy that
plaintiffs request is $720.46 more than the amount of the derivative recovery
(without prejudgment interest).
Plaintiff points to Thorpe v. Cerbco,Inc., Del. Ch., C.A. No. 11713,
Allen, C. (Feb. 6, 1997) as support for the theory that this Court should
consider the total amount of the corporate benefit, i.e., awarded recovery
plus prejudgment interest, when making a determination as to whether to
award fees from that fund. Plaintiff contends that the inclusion of
prejudgment interest ($67,208.22 as of April 23, 1999) increases the total
amount of the corporate benefit to $217,208.22V While conceding that his
request constitutes a little over 69% of the total corporate benefit (award plus
prejudgment interest), plaintiff argues that he has met all of the Sugarland
factors and that the Court should take into account the unique facts of this
case when making its determination regarding the reasonableness of
plaintiffs request. In the alternative, plaintiff contends that he is entitled to
at least an award of one-third of the derivative recovery.
b.

-Anlysis Qf the SugrarlndFactors

Defendants do not dispute that a corporate benefit was achieved by
the litigation, the skill and experience of plaintiffs counsel or the contingent
nature of the representation. Therefore, the only two factors requiring
discussion are the time and effort expended by counsel in obtaining the
corporate benefit and the difficulty and complexity of the litigation.
(i) The Difficulty and Complexity of the Litigation
The derivative issues addressed at trial and in the Courts Opinion
[5]
involved a complex set of factual circumstances, which required substantial
effort on the part of plaintiffs counsel to unearth and present to the Court.
Due to the Corrado defendants' failure to make disclosure, the plaintiff was

'Defendants do not object to an award ofprejudgment interest, only to such interest being
included as part ofthe total derivative recovery being considered in determining the percentage of
fees awarded to plaintiff. CitingIn the Matter oftheAppraisalofShell OilCo., Del. Ch., CA No.
8080, Hartnett, V.C. (Oct. 30,1992), defendants contend that"prejudgment interest should not be
considered part of the benefit where counsel is not required to litigate the issue, and further that
where the issue is litigated, the entire amount ofpre.judgmentinterestis notnecessarily includable."
I do not find defendants' arguments persuasive, and I will allow prejudgment interest to be added
into the derivative recovery priorto taking plaintiffs award. I specfically find the award of interest
to be a benefit due entirely to the efforts ofplaintiffs counsel and thus appropriately included in the
total amount of the recovery for purposes of determining an award of attomeys' fees. See Thorpe,
Del. Ch., CA No. 11713 (awarding attorneys fees from total amount of the derivative recovery,
including prejudgment interest).
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initially unaware of the existence of the Holdback and, as is clearly
evidenced by my Opinion in the matter, its relationship and worth to the
corporation were conceptually difficult issues to analyze. Defendants
complain that this Court's Opinion "does not reveal anything particularly
complex in determining the amount of compensation that WMI could have
negotiated in exchange for agreeing to amend the License Agreement had
there been full disclosure by the Corrado defendants." Perhaps the end result
seems less than "particularly complex" to defendants, but the issues involved
in the derivative claim were nettlesome and plaintiffs thorough and wellresearched exploration into the potential remedies for the Corrado
defendants' breach of fiduciary duty proved helpful to me. For this reason,
I find the derivative aspect ofthis litigation sufficiently complex and difficult
to fall within the requirements of this Sugarlandelement.
(ii)

The Time andEffort Expended by Counsel

Plaintiffhas presented affidavit evidence to the effect that his counsel
have expended approximately 2000 hours on this matter over the course of
its six-year existence. Defendants call this figure misleading, because it
includes not only the time and effort spent prosecuting plaintiffs derivative
claim, but also that spent on his various individual claims, such as the fair
value of the WMI, the fair value of the RAP pile, damages for lost
stockholder commissions and improper loan conversions. Defendants argue
that some apportionment of the efforts of plaintiffs counsel must be made
and suggest that an appropriate allotment would be 90% individual and 10%
derivative. Defendants also argue that the billing record of plaintiffs
counsel reveals a wasteful devotion of time, for example, to the motion for
summary judgment.
[6] I agree that it would not be appropriate to compensate plaintiff and his
attorneys from the derivative fund for efforts expended on individual claims.
Telvast, Inc. v. Olson, Del. Ch., C.A. No. 5798, Brown, V.C., let. op. at 4
(Oct. 5, 1979) ("It has been judicially recognized that not all legal effort is
fully compensable to a derivative plaintiff. Effort spent on individual claims
can be segregated from effort spent on achieving a derivative benefit when
the time comes to hand out the fees."). Further, in the Opinion, I rejected,
in its entirety, the expert testimony plaintiff presented on the value of the
License Agreement. Thus, at oral argument on this motion, plaintiffs
counsel were asked to provide this Court with supplemental briefing
delineating, in good faith and to the best of their ability, between the amount
of attorneys' fees and expenses related to the derivative claims and that
related to the individual claims, and then eliminating from the amount
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related to the derivative claims those fees and expenses arising from the
rejected testimony.
Plaintiffs counsel were able to identify only $10,150.80 as fees
related solely to the derivative claim and $6,289.00 in fees related solely to
the individual claims. Plaintiff was unable to separate $410,002.20 in fees
and $38,218.19 in expenses, as these sums are alleged to relate to both types
of claims. Thus, while I have no doubt that substantial time and effort were
devoted to the derivative claim, the records maintained by plaintiffs counsel
do not permit an accurate allocation of time or expenses between the
derivative and the individual claims.
c.

AppropriateFee Percentages

[7] Where the Sugarlandfactors are met, this Court, in the past, has
considered one-third ofthe corporate benefit as "the very top of the range of
percentages" that the Court will grant in determining attorneys' fees and
expenses. See Thorpe, Del. Ch., C.A. No. 11713, mem. op. at 13. Often,
the percentages are lower than this ceiling amount. See generally,Goodrich
v. E.F. Hutton Group, Inc., Del. Ch., C.A. No. 8279, Chandler, V.C.
(Feb. 2, 1996), affd, Del. Supr., 681 A.2d 1039 (1996) (fees and expenses
amounting to 16% of fund); Baupost Limited Partnership1983 A-1 v.
ProvidentialCorp., Del. Ch., C.A. No. 12978, Allen, C. (Sept. 3, 1993)
(fees and expenses amounting to 13.04% of fund); In re JosephsonInt'l Inc.
ShareholdersLitig., Del. Ch., C.A.No. 9546, Hartnett, V.C. (Oct. 19, 1988)
(fees and expenses amounted to 20% benefit).
In this case, one-third of the total derivative recovery (i.e., including
prejudgment interest) would be $72,402.74.' I note that this is significantly
less than plaintiff has requested; however, the record before me does not
support the award of any greater fee, even if such a larger fee was allowable
under our law. Plaintiff is awarded $72,402.74 in attorneys' fees to be paid
from the derivative recovery.
After plaintiff eliminated expenses related to the rejected experts
testimony, he had no expenses related solely to the derivative claim.
However, plaintiff had $38,218.19 in expenses that related to both the
derivative and individual claims and which plaintiff was unable to
breakdown further. I will award plaintiff 29% of this amount, or $11,083.28
as approximately the proportion of the expenses incurred in this case that are
attributable to the derivative claims.
In his proposed final order and judgment, plaintiff seeks to have the
total derivative recovery placed into escrow and, after payment of attorneys'
4

Calculated by the following: $217,208.22/3 = $72,402.74.
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fees and expenses and any bona fide third-party debts owed by WMI, to have
the remainder distributed pro-rata among the four stockholder groups. I have
adopted a modified version of this procedure in the Order entered today.
WMI has been defimct, for all practical purposes, for many years. In order
to afford plaintiff complete relief in this matter, I will require the defendants
promptly to present to me a proposed plan of distribution of WM's
escrowed funds remaining after payment of the fees and expenses awarded.
B.

Recovery from the Corrado Defendants

[8]
It is equally well settled under the American Rule that prevailing
litigants must bear their own attorneys' fees and expenses. Brice v. State of
Delaware,Del. Supr., 704 A.2d 1176, 1178 (1998) (citing Goodrichv. E.F.
Hutton Group,Inc., Del. Supr., 681 A.2d 1039, 1043-44 (1996)). However,
this general rule is subject to several exceptions. See CM& MGroup, Inc.
v. Carroll,Del. Supr., 453 A.2d 788, 795 (1982). Aside from litigation
creating a common fund or a non-monetary benefit which inures to the
benefit of others, the exceptions are limited to: (1) cases where fees are
authorized by statute, (2) cases where the court finds that a party's bad faith
conduct increased the costs of litigation, and (c) cases where the
pre-litigation conduct of the losing party was so egregious as to justify an
award of attorneys' fees as an element of damages. See Arbitrium (Cayman
Islands) HandelsAG v. Johnston, 705 A.2d 225, 231 (1997).
Plaintiff argues that the instant case falls within one of these
exceptions, and that he is entitled to have his remaining attorneys' fees and
expenses, i.e.,
those not compensated by the derivative recovery, paid by the
Corrado defendants in light of their egregious, bad faith and vexatious
conduct in this action. As support for his argument, plaintiff lists what he
terms the vexatious conduct of the Corrado defendants, including: (1) their
obtaining Mellon Bank's consent to the Amendment without .WMrs
knowledge, (2) their entering into the Holdback Agreement without
disclosing it to WMI or allowing WMI to negotiate with Sanifill over the
value of the License Agreement, (3) their undisclosed plan to move WMI's
operations to Edgemoor, (4) their attempt to obtain the board's consent to the
Amendmentwithout full disclosure oftheir personal interest in the Holdback
Agreement or that Mellon Bank had already approved the Amendment, (5)
their obtaining of appraisals of the hotmix plant and loader without WM's
approval or knowledge, (6) their not sharing the DM&H memoranda with
WMI, (7) their calling a meeting of the board to avoid the notice
requirements of a meeting of the stockholders and (8) their failure to value
WMI as a going concern despite advice by counsel that it was necessary to
do so.
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[9-10]
The exception under which plaintiff seeks relief is narrow and
is applied "in only the most egregious instances of fraud or overreaching."
Id.; see also Ryan v. Tad's Enterprises,Inc., Del. Ch., 709 A.2d 682, 706
(1996) (attorneys' fees only awarded where conduct at issue rose to a "high
level of egregiousness"). In Barrows v. Bowen, Chancellor Allen reviewed
this exception, stating:
A few Delaware cases have suggested that a finding of
fraudulent behavior underlying the action may be grounds for
awarding attorney's fees. While this court can imagine
situations which may be so egregious as to warrant an award of
attorney's fees on the basis of fraud, the American Rule would
be eviscerated if every decision holding defendants liable for
fraud or the like also awarded attorney's fees. Even more
harmful would be to extend this narrow exception to situations
involving less than unusually deplorable behaviors. The award
of attorney's fees is "unusual" relief.
Del. Ch., C.A. No. 1454-S, Allen, C., mem. op. at 3-4 (Sept. 7, 1994)
(citations omitted). This Court has found that merely being adjudicated a
corporate wrongdoer is not sufficient for the imposition of fee shifting. See
Weinberger v. UOP, Inc., Del. Ch., 517 A.2d 653, 656 (1986). In
Weinberger, this Court stated:
While it may be unusual, as plaintiffs suggest, for a breach of
fiduciary duty claim to go to trial and ultimately result in a
monetary judgment against the corporate defendant, those
factors do not make this an unusual case for purposes of a fee
award. To depart from the traditional rules with respect to
attorneys' fees, there must be a showing of bad faith, conduct
which was totally unjustified, or the like. [Defendants'] breach
of fiduciary duty was not a minor or technical error. However,
the fact that [defendant] failed in its obligation to deal fairly
with the minority shareholders does not, without more, warrant
the unusual relief requested.
Id. In Ryan v. Tad's Enterprises,this Court found that even where a
transaction is not entirely fair, in either in its dealings, or in its price, such
conduct is not enough to shift the burden of payment of attorneys' fees. The
Court stated:
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In these particular circumstances the only arguable basis for fee
shifting would be that the defendants acted in bad faith ....
The difficulty, however, is that the facts do not support the
plaintiffs' "bad faith" theory. Although the defendants have
failed to carry their burden of showing entire fairness, that does
not necessarily establish that the defendants acted in bad faith
as that term is defined for fee-shifting purposes. The plaintiffs
must carry the burden of persuading the Court that the
defendants acted with scientersufficient to warrant a finding
of bad faith.

That a fiduciary is found to have breached his duty cannot,
without more, justify a fee-shifting award of attorney's fees
against the fiduciary or the corporation. Otherwise, every
adjudicated breach of fiduciary duty would automatically result
in a fee award.
709 A.2d at 706 (citations omitted).
[11] In my post-trial Opinion in this matter, I found that defendants had not
met their burden of entire fairness, either dealing or price. Further, I found
that the Corrado defendants breached the their duty of loyalty to WMI and
plaintiff by not disclosing their interest in the Holdback. However, as the
above-cited cases make clear, findings of breach offiduciary duty or lack of
entire fairness are not sufficient to justify fee shifting. For this reason,
plaintiffs motion seeking reimbursement from the Corrado defendants for
the remainder of his attorneys' fees and expenses is denied.
C.

Postjudgment Interest

In their proposed forms of order, both plaintiff and the defendants
submit identical language dealing with the award of postjudgment interest
in this action, specifically, "[A]nd postjudgment interest at the current legal
rate from the date of the judgment until payment." The parties do not
contemplate whether such postjudgment interest should include or not
include prejudgment interest.
[12] The Supreme Court recently spoke on the subject of postjudgment
interest in Stone & Co., Inc. v. Silverstein,Del. Supr., C.A. No. 298, 1998,
Walsh, J. (Apr. 1, 1999) (ORDER). In Stone, the Court held that
'Notwithstanding the discretion accorded the Court of Chancery in the fixing
of interest, an award of 'interest on interest! is the exception under settled
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Delaware law. If the Court of.Chancery deviates from the norm it should
rest its holding on explicit grounds, not simply "the circumstances of this
case." Id. at 20. I find that the circumstances of this case do not justify
deviation from the established principle that this state "clearly disfavors
compound interest." Id. at$ 18 ("More importantly, there does not seem to
be any practical distinction between awarding interest on interest and
granting compound interest ....
"); see also Summa Corp. v. Trans World

Airlines, Inc., Del. Supr., 540 A.2d 403, 410 (1988) ("Delaware courts have
traditionally disfavored the practice of compounding interest, and we see no
reason to depart from that rule here."). Thus, in the attached Order, I have
provided for postiudgnent interest on the principal amounts only, if the
required payments are not made within the specified number of days.
M. CONCLUSIION
For the reasons stated herein, plaintiff's motion is granted in part and
denied in part. IT IS SO ORDERED this 171 day of May 1999.
FUIAL OIRDE]
For the reasons stated in my opinions of January 20, 1999 and
May 17, 1999, the following final relief is hereby awarded:
1.

Judgment is hereby entered in favor of Plaintiff, R.
Arnold Boyer, and against the individual defendants,
Joseph J. Corrado, Frank L. Corrado, Kenneth A.
Kershaw, Verino Pettinaro and Leonard I. Iacono,
jointly and severally, in the amount of $376,300.00,
together with prejudgment interest at the legal rate of
8.5% from January 14, 1992 to January 14, 1994 and
from January 14, 1996, to the date of entry of this order.
Such payment shall be made within 10 days of the date
ofthis order or postjudgment interest at the current legal
rate will accrue on the principal amount due (i.e.,
$376,300.00) from the 11t day after entry of this order
until such payment is made.

2.

Judgment on the derivative claim is hereby entered in
favor of nominal defendant Wilmington Materials, Inc.
("WMI"), and against defendants Joseph J. Corrado and
Frank L. Corrado, jointly and severally, in the amount
of $150,000.00, together with prejudgment interest at
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the legal rate of 8.5% from January 14, 1992 to
January 14, 1994 and from January 14, 1996 to the date
of entry of this order. Such payment shall be made
within 10 days of the date of this Order, in accordance
3 and 4 hereof, or
with the provisions Of
current
legal rate will
postjudgment interest at the
accrue on the principal amount due (i.e., $150,000.00)
from the 11 day after entry of this order until such
payment is made.
3.

Payment of the amounts due pursuant to 2 of this
Order is to be made by deposit into an escrow account
to be established at a bank in the City of Wilmington
and titled "Register in Chancery, for the benefit of
Wilmington Materials, Inc., C.A. No. 12549."

4.

Plaintiff is awarded $72,402.74 in attorneys' fees and
$11,083.28 in expenses for his prosecution of the
derivative claim. The Register in Chancery is hereby
authorized and directed to pay such sums from the
escrow account established pursuant to 3 hereof, by
payment to the firm of Prickett, Jones, Elliott &Kristol.

5.

Within 15 days of the establishment of the escrow
account pursuant to 3 hereof, WMI shall submit to the
Court for its approval a plan for the distribution of the
balance of the escrow account.

6.

Plaintiff is awarded $3,880.75 in costs, to be paid by the
individual defendants, jointly and severally.

7.

Judgment is hereby entered on the Counterclaim in
favor of Counterclaim defendant R. Arnold Boyer and
against Counterclaim plaintiff, Joseph J. Corrado and
the Counterclaim is hereby dismissed with prejudice.

8.

To the extent not granted by the terms of this Order,
Plaintiffs motion for reimbursement of attorneys' fees
and expenses is denied.
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This Order shall become effective as a final, judgment
in this matter once WMI's plan of distribution has been
approved by this Court.

IT IS SO ORDERED this 17& day of May 1999.

BROWN v. PERRETTE
No. 13,531
Court of Chancery of the State of Delaware,New Castle
May 14, 1999
Revised May 18, 1999
Plaintiff filed a shareholder class action against defendant, its
directors, its largest group of shareholders, and defendanfs acquiror.
Plaintiff alleged: (1) that the largest group of shareholders and the directors
sold Mr. Coffee at an unfairly low price to an unrelated third-party acquiror,
(2) that Mr. Coffee's investment bank for the deal had preexisting ties with
the acquiror, (3) that the investment banks conflict of interest led it to favor
the acquiror, thereby resulting in a flawed bidding process, and (4) that the
proxy for the merger with the acquiror omitted certain material facts. The
defendants moved to dismiss the complaint.
The court of chancery, per Chancellor Chandler, granted the motion
in part and dismissed the motion in part. The court granted defendants'
motion to dismiss plaintiffs disclosure claim because plaintiff advocated
disclosure of iumaterial details of adequately disclosed issues, and because
plaintiffplead nondisclosure of alleged wrongdoing for which recovery was
contingent upon prevailing on relief for that alleged wrongdoing. The court
denied defendants' motion to dismiss the aiding and abetting claim,
concluding that, ifthe plaintiff could show that the board knowingly allowed
the bid to be skewed, she may also have been able to show that the directors
of both boards knew of the wrongdoing. Lastly, the court was unable to
resolve the directors' claim that section 102(b)(7) barred liability for the
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wrongs alleged by plaintiff until evidence pertaining to the allegedly flawed
bidding process was reviewed.
1.

Pleading

0-

16,36(2)

The court of chancery, in evaluating a motion to dismiss, assumes the
truthfulness of all well-pled, nonconclusory allegations found in the
complaint, and extends the benefit of all reasonable inferences that can be
drawn from the pleading to the nonmovant.
2.

Pleading
Pretrial Procedure

2

16,33,36(2)
Um 622, 687

To dismiss a claim, the court of chancery must find that the plaintiff
has either utterly failed to plead facts supporting an element of the claim or
that under no reasonable interpretation of the facts alleged in the complaint
(including reasonable inferences) could plaintiff state a claim for which
relief might be granted.
3.

Pleading

Om

16, 33, 36(2)

Notwithstanding Delaware's permissive pleading standard, the court
of chancery is free to disregard mere conclusory Statements made without
specific allegations of fact to support them.
4.

Corporations

Om 307,310(1), 320(1), 320(12)

A plaintiff seeking recovery for breach ofthe duty of disclosure must
set forth the shareholders economic interest or voting right harmed by the
breach and request damages commensurate with the harm.
5.

Corporations

0= 307,310(1), 319(6), 320(9)

Where the plaintiff fails to plead prima facie facts that the
nondisclosure created a cognizable harm discrete from the underlying
wrongdoing, the nondisclosure claim is susceptible to dismissal for failure
to plead an essential requirement of a disclosure claim.

DELAWARE JOURNAL OF CORPORATE LAW

6.

G

Corporations

[Vol. 25

307, 310(1), 320(1)

An underlying fiduciary claim can remain, but in situations where the
wrongdoing's nondisclosure caused no independently remediable harm, the
claim fails to satisfy the causation requirement.
7.

(

Corporations

307,316(4)

Situations where the wrongdoing's nondisclosure causes no
independently remediable harm are analogous to the situation where a
shareholder ratification is invalidated by nondisclosure of material
information and the defendants are subjected to potential liability for the
misconduct for which ratification was sought.
8.

Corporations
Pleading

'

G
307, 310(1), 320(9)
16, 33, 36(2)

Nondisclosure of wrongdoing not material to the transaction but for
the fact that it was wrongful is - barring exceptional, well-pled
circumstances - not a separate claim.
9.

Corporations

0'

307, 310(1), 316(4), 329

Nondisclosure of the underlying wrongdoing eliminates any defense
by a defendant that shareholder approval of the transaction validated the
conduct or shifted the burden of persuasion.
10.

Corporations

Q

307,310(1)

Nondisclosure claims dismissed under the causation element are
susceptible to dismissal under the rule against self-flagellation; the
materiality of the omitted information arises from the fact that it was
purportedly wrongful, i.e., classic self-flagellation.
11.

02Pleading
Pretrial Procedure

16,33,36(2)
622, 687
G

Procedurally speaking, in the context of a motion to dismiss, a
plaintiffs failure to meet the causation element entitles the defendants to
dismissal for failure to state a claim.
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Corporations
Pleading

02m

0t:= 307, 310(1), 320(9)
16, 33, 36(2)

The rule against self-flagellation, on the other hand, is in the nature
of an affirmative defense; a defendant invokes the rule after plaintiff pleads
a primafacie claim of nondisclosure by arguing that even though the
plaintiff'pleads aprimafaciematerial omission, the undisclosed information
is protected by the rule and need not be revealed to shareholders.
13.

Corporations

O

307, 310(1), 316(4)

If a board obtained shareholder ratification of a merger with a
corporation wholly owned by the chairman, but the board did not disclose
the chairman's ownership, a duty of loyalty claim and a disclosure claim
would arise.
14.

Corporations

C=

307, 310(1)

Under the rule against self-flagellation, the board need not disclose
the conflict of interest because it is as-yet-unadjudicated wrongdoing.
15.

Corporations

0

307, 310(1), 316(4), 320(9)

The issue of nondisclosure remains as part of the loyalty claim, failing
an independent claim only because it pleads no cognizable, discrete harm.
16.

Corporations

m

307, 310(1), 310(a)

The analysis under the causation requirement provides a more
straightforward, logical approach to claims that a board failed to disclose its
wrongdoing because it better comports with the underlying duty to act
honestly and in good faith that the court of chancery demands of a fiduciary.
17.

Corporations
Injunction

m 307, 310(1), 320, 320(2), 320(13)
m 1, 73

Injunctive relief forcing full disclosure is a unique remedy distinct
from any relief awarded to compensate the underlying breach of loyalty;

therefore, under the causation requirement, a board might be ordered to
disclose the fact that the chairman owned the corporation based upon a
simple, easy-to-understand test, that is, if the plaintiff has pled a distinct,
cognizable harm for which a nonduplicative remedy is appropriate.

DELAWARE JOURNAL OF CORPORATE LAW

18.

Corporations

Q

[Vol. 25

310(1), 310(2), 316(4)

The director's opinion as to intermediate steps of an offer before it was
finalized and approved unanimously are immaterial to the shareholder's
approval of the final offer.
19.

Corporations

'

307, 310(1), 316(4)

The shareholder must keep distinct in her mind the details of the
intermediate offer being critiqued and the final offer for which approval is
sought because disclosure of a single unadorned fact can quickly snowball
into wide-ranging disclosure of facts and opinions that otherwise would
never come before the shareholders.
20.

Corporations

O=

307, 310(1), 320(1)

In the circumstances of this case, shareholders do not need to know
the negotiating history of how the board reached its decision to approve the
transaction because the information is not material to the final offer and
invites disclosure of irrelevant, possibly contradictory, and most probably
confusing information.
21.

Corporations ,

@

310(1), 320(1)

Because facts pertaining to defendants' benefits under the deal were
fully disclosed, additional disclosures pertaining to defendants' potential
benefits under the offer would not be material to the deal upon which the
shareholders voted and are not required because of the rule against selfflagellation.
22.

Corporations

198, 198(1), 201,307, 310(1)

If the contents of the proxy conflict with the board's conclusions at its
meetings, a disclosure violation may arise, but where the board reached
roughly the same conclusion, albeit expressed somewhat differently in the
minutes, as the proxy and the only difference is in the subtle shades of
meaning, the discrepancy is de minimis and immaterial.
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Corporations

*=

307, 310(1), 320(a)

Plaintiff has pled a prima facie claim in that the post-bidding
renegotiation of a winning bidder's offer reinvokes the acquiree board's duty
to shop the company, and as a result, the court of chancery must analyze the
nature of the alleged disclosure.
24.

Corporations

3m

307, 310(1), 320(1), 320(a)

Any remedy for the alleged disclosure violation would be dependent
upon and subsumed by the relief for defendants' alleged breach of fiduciary
duty.
25.

Corporations

U

307, 310(1), 320, 320(1)

Although a flawed bidding process would be a material fact, the
plaintiff must prevail on the substantive claim, that the process was flawed,
before the alleged flaw becomes material.
26.

Corporations

m 307, 310(1), 320(a), 320(12)

Once a plaintiff prevails on a Revlon claim, the alleged disclosure
claim becomes superfluous because the defendant's breach of duty becomes
the wrong for which an appropriate remedy must be crafted.

27.

Corporations

C

307, 310(1), 316(4)

As with a traditional ratification claim, plaintiff could rebut the

validity of the ratification by showing that the shareholders did not possess
all material information at the time that they voted and expose the defendants
to the consequences of any wrongdoing in conducting the bidding process.
28.

Corporations

C=

307, 310(1), 320(9), 319(6)

Where a plaintiff pleads-a fact demonstrating the wrongful behavior
of the board's agent, the court might, in some instances, imply a duty to
reveal that behavior to shareholders, however, the initial burden is on the
plaintiff to plead that fact.
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16, 36(2)

For the purposes of a motion to dismiss, the court will assume the
truthfulness of allegations, but will not assume the allegation itself.
30.

Corporations

0

307,310(1)

Without an allegation of fact demonstrating that defendant behaved
wrongfully, no duty to disclose the negative of that fact, non-involvement,
needs to be disclosed.
31.

Corporations

C

307,310(1)

Without some evidence of wrongdoing, lawful conduct is assumed,
therefore, a claim fails as a matter of law for failure to allege facts showing
that a false statement was made.
32.

Corporations

*

198(1), 307, 310(1)

If a proxy adequately describes the facts pertaining to defendants'
conflict of interest, the court need not reach the merits of plaintiff's claim
that defendants' conflict of interest constituted a breach of the board's
fiduciary duties in order to conclude that none of the omissions described by
plaintiff were information material to the shareholder vote.
33.

Corporations

C m 198(1), 307,310(1), 316(4), 320(1)

If a plaintiff should prevail in her claim that the bidding process was
flawed, the court may revisit the contents of defendants' proxy statement to
determine whether the adjudicated wrongdoing was disclosed or not,
provided the defendants should raise a ratification defense.
34.

Corporations

0

307, 310(1), 320(a), 320(12)

Plaintiff has not met her burden under the causation requirement to
describe a harm specifically caused by nondisclosure of the details of
defendants' conflict of interest for which damages or other remedies are
appropriate.
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35.

Corporations

C

307,310(1), 320(1)

In a transaction where two separate boards share a chairman, a
plaintiff may prevail on the elements of conduct and knowledge if the
transaction was tainted at the time defendant's board locked up the
transaction and both the second board and the shared chairman knew it.
36.

Corporations

C=1 307,310(1), 320(1), 320(11)

The court of chancery cannot resolve the issue of whether section
102(b)(7) applies until the court has had the opportunity to examine the
evidence pertaining to the allegedly flawed bidding process and the board's
knowledge of it. DEL. CODE ANN. tit. 8, § 102(b)(7) (1998).
Pamela S. Tikellis, Esquire, James C. Strum, Esquire, and Robert J. Kriner,
Jr., Esquire, of Chimicles & Tikellis L.L.P., Wilmington, Delaware; and
Jeffrey G. Smith, Esquire, of Wolf Haldenstein Adler Freeman & Herz
L.L.P., New York, New York, of counsel, for plaintiff. ^
Alan J. Stone, Esquire, and David J. Teklits, Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware; Mark I. Wallach, Esquire, of
Calfee, Halter & Griswold, Cleveland, Ohio, of counsel; Christopher Wolf,
Esquire, and Alex W. Farr, Esquire, of Proskauer Rose Goetz &
Mendelsohn, L.L.P., Washington, D.C., of counsel, for defendants.
CHANDLER, Chancellor
PlaintiffMiriam Brown filed this shareholder class action against Mr.
Coffee, Inc., its directors,1 its largest group of shareholders, Worth
Corporation and affiliates (collectively, "Worth"),2 and Mr. Coffee's
acquiror, Health o meter, Inc. Brown alleges that Worth and the directors
sold Mr. Coffee at an unfairly low price to an unrelated third-party acquiror

'The director defendants are (1)Jean R. Perrette, Chairman ofthe Mr.Coffee and Worth
boards and President and director of Worms &Co., Inc., a Worth affiliate; (2) Peter C.Howell, a
director and President &CEO of Mr. Coffee; (3)James G. Yurak, a director and Executive Vice
President ofMr. Coffee; (4) J. Kenneth Duncan, director of Mr. Coffee; (5)Robert T. Silkett, Mr.
Coffee director, (6) Kenneth K. Keegan, director ofMr. Coffee and Worth; (7)Isaac R. Souede, Mr.
Coffee director, Worth director, and executive officer and director of Worms & Co., Inc.; and (8)
Thomas F. McKee, Mr. Coffee director.
2Worth owned approximately 18% of Mr. Coffee. Maison Worms & Cie, the parent of
Worms &Co., Inc., owned 33.1% of Worth common stock. Worms & Co. owned approximately
6% of Mr. Coffee's outstanding common stock. For the purposes of this motion, I assume that
Worth controlled 24% of Mr. Coffee stock.
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because Worth needed the revenue to meet its near-term financial needs and
because Peter C. Howell, Mr. Coffee's President and CEO, would earn a
$460,000 bonus if Mr. Coffee was acquired. She further alleges that
Donaldson, Lufkin & Jenrette Securities Corp. ("DLJ"), Mr. Coffee's
investment bank for the deal, only earned the bulk of its fees if a deal closed,
had preexisting ties with the acquiror, Health o meter, and arranged lucrative
financing services for itself if the deal closed with Health o meter. DLJ's
conflicts of interest; Brown claims, led DLJ to favor Health o meter,
resulting in a flawed bidding process in which Worth and the directors
permitted DLJ to ignore other viable bids and to sell Mr. Coffee at an unfair
price to Health o meter. Brown also claims that the proxy for the merger
with Health o meter omitted certain material facts pertaining to Howells
bonus, the bidding process, and DLJ's conflicts of interest.
Before me is defendants' motion to dismiss. I grant defendants'
motion to dismiss Brown's disclosure claims because she advocates
disclosure of immaterial details of adequately disclosed issues and because
she pleads nondisclosure of alleged wrongdoing for which recovery is
contingent upon prevailing on (and subsumed by) relief for the alleged
wrongdoing. I deny defendants' motion to dismiss the aiding and abetting
claim against Worth, concluding that if Brown can show the Mr. Coffee
board knowingly allowed DLJ to skew the bid, she may be able to show that
directors serving on both boards also knew of the wrongdoing when Worth
entered into a lock up agreement with Health o meter. Finally, I cannot
resolve the directors' claim that 8 Del. C. § 102(b)(7) bars liability for the
wrongs alleged by Brown until I review the evidence pertaining to the
allegedly flawed bidding process and determine whether there exists a
factual basis from which to infer the intent essential to a claim for breach of
the duty of loyalty. Defendants' motion to dismiss is granted in part and
denied in part.
I. BACKGROUND
Brown brought this action initially on May 25, 1994, challenging
defendants' conduct during negotiation and approval of Mr. Coffee's merger
with Health o meter. In her second amended complaint Brown alleges
various breaches of fiduciary duty arising from the following alleged facts:
In January 1994, Sunbeam-Oster Company contacted Jean R. Perrette,
Chairman of Mr. Coffee and Worth, and President and director of Worth
affiliate, Worms & Co. Sunbeam-Oster expressed interest in a merger with
Mr. Coffee. The Mr. Coffee board appointed a special committee on
January 27, 1994, to evaluate Sunbeam's overtures and to consider
third-party alternatives. The board appointed Mr. Coffee's CEO, Howell,
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two Worth appointees, directors Perrette and Kenneth K. Keegan,3 and
director Robert T. Silkett to serve on the special committee. The special
committee recommended that the board retain DLJ as financial advisor.
Perette and DLJ met with Sunbeam to discuss its interest. DLJ informed
Sunbeam that it could preempt the bidding for Mr. Coffee by making an
offer in the $20 per share range. Sunbeam declined.
After meeting with Sunbeam, DLJ searched for a third party interested
in acquiring Mr. Coffee. Brown alleges that DLYS search was flawed by
conflicts of interest. In her complaint, she alleges that the Thomas H. Lee
Co., Health o meter's controlling shareholder and a source of equity
financing for Health o meter's transaction, had an investment banking
relationship with DLJ. Secondly, she alleges that DLJ had solicited an
agreement from Health o meter to underwrite a $70 million subordinated
note offering for Health o meter to finance a transaction with Mr. Coffee.
Furthermore, an affiliate of DIJ, DLi Bridge Finance, committed to provide
$65 million in bridge financing for a transaction with Mr. Coffee
conditioned on the "execution of an engagement letter providing that until
such time as the Increasing Rate Notes have been repaid in full, DLJ will
serve as Health o meter's exclusive investment banker and as either lead or
co-investment banker for a specified period thereafter." Thus, Brown
concludes that DLJ was biased in favor of a transaction with Health o meter
in order to assure itself of future investment banking fees from Health o
meter.
Moreover, a substantial portion of DLJs compensation for advising
the board was contingent on DLYs having provided a fairness opinion and
the consummation of a transaction involving Mr. Coffee. Whereas DLJ
received $100,000 in the form of a retainer fee, it was to receive $400,000
and approximately $600,000, respectively, for the fairness opinion and
consummation of the deal. In a letter to DLJ dated February 16, 1994,
Japonica Partners, one potential acquiror, expressed concern that DLJ was
not conducting a fair process and suggested that DLi was tilting the process,
locking the door to anyone but DLJ's selected favorite bidder.
A.

Mr. Coffee's Compensation Committee
Awards Howell a Change-In-ControlBonus

On March 15, 1994, the Mr. Coffee Compensation Committee,
comprised of directors Perrette, Keegan and Silkett, approved an amendment
to Howell's employment agreement that gave him an additional bonus of
$460,000 to be awarded if Mr. Coffee engaged in any change-of-control
'Keegan was a director of Worth as well.
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transaction. The bonus was triggered regardless of whether Howell
continued to serve as Mr. Coffee's CEO and without regard to who the
acquiror was. The Compensation Committee awarded the bonus to ensure
that Howell would not favor one acquiror over another. The decision came,
according to Brown, after Mr. Coffee began soliciting acquirors and had
essentially made a decision to sell the company.
B.

DLJ Presents Two Proposalsto the Board

On May 2, 1994, Mr. Coffee received written proposals from two
bidders, Health o meter and Citicorp Venture Capital ("CVC"). Health o
meter proposed a tender offer at $15 per share with a follow-up merger at the
same price. CVC proposed a merger transaction in which Mr. Coffee's
shareholders would receive $14 in cash and a subordinated note with a face
value of $2. Both bids were accompanied by highly confident letters from
DLJ relating to potential financing. Thus, the only two bids brought to the
board by DLJ were ones that would be financed by DLJ. Unlike Health o
meter, however, CVC was unwilling to pursue a bridge financing
commitment with DLJ. Brown believes that DIJ may have worked to
undermine CVC's bid because DLJ would not receive bridge financing fees
if Mr. Coffee accepted that bid.
Both Health o meter and CVC revised their proposals. Health o meter
increased its offer to $15.25 per share. CVC offered to increase the face
amount of the note to $2.50. According to Mr. Coffee's proxy statement,
DLJ informed the board that the CVC note needed to be discounted in value
and that the CVC and Health o meter offers were roughly equal in value
The Mr. Coffee board concluded that Health o meter's tender offer could be
executed more swiftly than CVC's proposed merger and that CVC's offer
involved financing uncertainties. 5 For these two reasons, the board voted to
proceed with Health o meter's proposal.
C.

DefendantSilkett Votes Against FirstOffer

Director Silkett voted against the $15.25 transaction. Brown alleges
that Silkett favored remaining independent and apparently believed that the
Health o meter offer was too low. Brown believes that the board should
have informed the shareholders of Silketfs vote and why he opposed that
deal.
'he proxy uses the loose language "approximately comparable." Proxy at 14.
'Brown questions whether DLIJ, the proposed financier for $130 million ofthe Health o
meterdeal's required $176 million, mightbe involved with CVCs financing difficulties from which
Brown intimates that DLJ interfered with the deal to protect its bridge financing fees.
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D.

BoardDoes Not Reopen BiddingAfter
Health o meter ProposesModification To Its Bid

Soon after the board decided to pursue a transaction with Health o
meter, the board received a revised proposal from Health o meter, asking Mr.
Coffee to agree to restructure the deal as a merger rather than a tender offer.
In its proxy, Mr. Coffee describes Health o meter's request and its response:
On May 20, 1994, Health o meter informed the
Company [Mr. Coffee] that, for procedural and economic
reasons, it proposed to restructure the transaction as a one-step
merger, rather than as a tender offer.
A special meeting of the Company's Board of Directors
was held on May 21, 1994 to discuss the implications of this
development. After consultation with the Company's legal
counsel and DLJ, the Board concluded that since the Health o
meter proposal now exposed the stockholders of the Company
to increased risk as a result of the longer period of time
necessary to consummate a merger, and reduced Health o
meter's transaction costs, Health o meter should be required to
increase its price as a condition to the Board's willingness to
proceed. The Board also considered whether, as a result of the
delay, it should again approach the other bidder who had
indicated an interest in the Company. After consultation with
DLJ, the Board determined that the revised Health o meter
proposal was still significantly better from a timing standpoint
than that offered by the other bidder and offered more certainty
with respect to financing. For those reasons, the Board
determined not to reinitiate discussions with the other bidder.
Negotiations between DLJ, on behalf of the Company,
and Health o, meter on May 21, 1994 and May 22, 1994
resulted in Health o meter's offer to increase the price payable
to the Company's stockholders to $15.50 per share.6
The proxy states that the Mr. Coffee board unanimously approved the
$15.50 Health o meter offer. Brown alleges that the board formally decided
to delay its decision on whether to reinitiate negotiations with CVC only
until Health o meter replied to Mr. Coffee's request to increase the
6Proxy at 15.
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consideration and decrease the termination fee. Then, when Health o meter
increased its offer to $15.50 per share (and rejected a decrease in the
termination fee), she believes that Mr. Coffee failed to revisit its decision to
delay contact with CVC and failed to find out what CVC might have offered
the shareholders.
E.

Worth Agrees to Lock Up

Mr. Coffee's largest shareholder group, Worth and affiliates, together
controlled 24% of Mr. Coffee's common stock. It was well known in the
industry that Worth wanted to divest its interest in Mr. Coffee. One of
Worth's subsidiaries needed to refinance and Worth faced a debt coming due
in 1995. Consequently, Brown alleges, Worth had to sell its Mr. Coffee
shares within a short timeframe. She points to a memo sent to Perrette and
Souede in January 1994 by Nicholas Worms, a senior partner of Worth's
affiliate, Maison Worms, in which he wrote: "I think it is now urgent to

conclude the sale - We must not take the risk of looking for the extra $."

Furthermore, Brown believes, the board knew that Worth's desire to divest
would affect Mr. Coffee's market value so long as Mr. Coffee remained
independent.
As for the Health o meter transaction, in order to facilitate the
agreement between Mr. Coffee and Health o meter, Worth and affiliates
agreed to vote in favor of the transaction. Specifically, they agreed that assuming Mr. Coffee did not terminate the merger agreement with Health o
meter - Worth and affiliates would tender their shares (ifa tender offer was
commenced), vote their shares in favor of a merger with Health o meter, and
not transfer or encumber their shares in any way (the "lock up"). Brown
believes that it was inequitable for Worth to help Mr. Coffee rush the sale by
agreeing to the lock up.
F.

The TransactionWith Health o meter Is Announced

On May 24, 1994, Mr. Coffee and Health o meter revealed Mr.
Coffee's proposed buy-out by Health o meter at $15.50 per share. The
agreement included a $7.5 million termination fee, an amount that ranked at
the high end of fees for comparable transactions. Mr. Coffee announced that
Howell would remain CEO and receive the $460,000 change-in-control
bonus. The directors would each trade in their stock options and bonus units
for compensation based on the transaction price. Unvested options were
accelerated to provide the directors with additional compensation.
Brown reports that the deal surprised and disappointed the appliance
industry where it had been expected that Mr. Coffee would be sold for a
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higher price to an established player in kitchen products, for upwards of $20
per share. In reaction to news of the deal, Mr. Coffee's stock price fell,
closing down 5/8 at $14.50 per share on May 24, 1994.
Brown alleges that Mr. Coffee's board of directors, in part through the
actions of DLJ, breached their fiduciary duties. She claims they engaged in
self-dealing, entrenchment, and oppression of the minority Shareholders by
rushing through a deal not in the minority's best interests. She accuses
Worth of aiding and abetting the directors' alleged wrongdoing. She also
alleges that the Mr. Coffee proxy statement disseminated to shareholders in
conjunction with the deal was materially deficient, in breach of defendant's
duty of disclosure. She describes the following omissions or partial
disclosures:
(1)

no mention of Silketts vote against the first Health o
meter proposal;

(2)

no mention of what bonus or employment opportunities
were available for Howell under the CVC proposal;

(3)

misleading statement that the board concluded that it
was not worth reinitiating negotiations with CVC after
Health o meter asked to renegotiate structure of its deal
when, in fact, board never fulfilled its stated goal of
reopening contacts with CVC after Health o meter
responded to Mr. Coffee's request to renegotiate the
offering price and termination fee;

(4)

misleading description of why Health o meter's offer
was superior to CVC's in terms of timing and financing;

(5)

no disclosure of whether CVC's purported delay in
obtaining financing was attributable to DLJ; and

(6)

partial disclosure of DLJ's conflict of interest with
Worth failed to mention "Perrette's acquiescence to
finance bidder proposals in early April 1994" and other
details.

Mr. Coffee and the other defendants seek (1) dismissal of Brown's
disclosure claims; (2) dismissal of Brown's aiding and abetting claim against
Worth; and (3) a ruling that Mr. Coffee's charter provision based on 8 Del.
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C. § 102(b)(7) bars any recovery for Brown's claims against the individual
directors.
II. LEGAL STANDARD
[1-3] In evaluating Mr. Coffee's motion to dismiss, I assume the
truthfulness of all well-pled, nonconclusory allegations found in the
complaint, and I extend the benefit of all reasonable inferences that can be
drawn from the pleading to the non-movant, Brown. To dismiss a claim, I
must find that Brown has either utterly failed to plead facts supporting an
element of the claim or that under no reasonable interpretation of the facts
alleged in the complaint (including reasonable inferences) could plaintiff
state a claim for which reliefimight be granted. Notwithstanding Delaware's
permissive pleading standard, I am free to disregard mere conclusory
statements made without specific allegations of fact to support them.7
[4] While that standard applies to all claims challenged by the Mr. Coffee
defendants, its application to the disclosure claims in particular requires
further elaboration. In In re The Walt Disney Co., this Court reviewed the
historical development of Delaware's disclosure law,8 noting that the duty of
disclosure first arose in the context of shareholder ratification of a board's
wrongful conduct. In those ratification cases, the plaintiff attacked the
validity of the ratification by arguing that the shareholders were not fully
informed of the truth of the transaction that they were being asked to ratify.
In its original form, a breach of the duty of disclosure did not entitle the
plaintiffto damages, but precluded ratification of the underlying transaction
and subjected defendants to the possibility of damages arising from their
misconduct during the underlying transaction.9 In a series ofcases, however,
the Supreme Court expanded the role of the duty of disclosure, interpreting
it to track the duty found in the federal securities law to fully and fairly
inform shareholders of all reasonably available information material to the
issue or transaction for which the board seeks shareholder approval. 0 In
Loudon v. Archer-Daniels-MidlandCo., the Supreme Court set forth the
essential elements of this more general duty of disclosure.1 Notably, the
Loudon Court emphasized that a plaintiff seeking recovery for breach ofthe
duty of disclosure must set forth the shareholder's economic interest or

'Wolfv. Assaf, Del. Ch., C.A. No. 15339, mem. op. at 3-4, Steele, V.C. (June 16, 1998).

'Del. Ch., CA. No. 15452, mem. op. at 41-58, Chandler, C.(Oct. 7, 1998).

'See, e.g., Cahallv. Lofland,Del. Ch., 114 A. 224,234 (1921) ("One cannot ratify that

whichhe does notknow. The burden ison him who relies on aratification to showthatitwas made
with a fill knowledge of all material facts.").
"Walt Disney, mem. op. at 52-54.

"Del. Supr., 700 A.2d 135 (1996).
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voting right harmed by the breach and request damages commensurate with
the harm. 2
[5]
This case raises the issue of how to apply Loudon's causation
requirement in circumstances where the alleged omission was of purported
wrongdoing that, if true, might give rise to relief itself. Assuming that the
wrongdoing constituted a breach of fiduciary duty that itself is being litigated
in the same action, does nondisclosure of the breach constitute a separate

wrong for which relief is available? How would that relief be separate and

distinct from the relief for the underlying wrong? 3 Where the plaintiff fails
to pleadprimafaciefacts that the nondisclosure created a cognizable harm

discrete from the underlying wrongdoing, the nondisclosure claim is
susceptible to dismissal for failure to plead an essential requirement of a
disclosure claim under Loudon.
[6-9] The underlying fiduciary duty claim, of course, remains, but in
situations where the wrongdoing's nondisclosurecauses no independently
remediable harm, the claim fails to satisfyLoudon's causation requirement. 4
This type of nondisclosure is analogous to the situation where a shareholder
ratification is invalidated by nondisclosure of material information and the
defendants are subjected to potential liability for the misconduct for which
ratification was sought." Similarly, nondisclosure of wrongdoing not
material to the transaction butfor the fact that it was wrongful is-barring

exceptional, well-pled circumstances-not a separate claim. Yet,
nondisclosure of the underlying wrongdoing eliminates any defense by a
defendant that shareholder approval of the transaction validated the conduct
or shifted the burden of persuasion. 6
[10] One final comment is appropriate. The nondisclosure claims
dismissed in this Opinion under Loudon's causation element are susceptible
2Seie id at 147.
1I imagine that a timely request for an injunction ordering proper disclosure would be
one instance where the disclosure violation could be remedied separately from the underlying
wrong. Brown did not seek injunctive relief with respect to her disclosure claims.
"See Walt Disney,supranote 8, mem. op. at74 ("Thus, to the extent that Plaintiffs base
theirdisclosure claim on the materiality ofthe Ovitztermination vis-&-vis the Bonus Plans, they fail
to state a valid direct claim because under no scenario would the shareholders be the direct recipients
of a damage award.").
"See Walt Disney, supra note 8, mem. op. at 57-58 (discussing how entire fairness
scrutiny of self-dealing transaction would result in similar, if not the same, damages as for
adjudication of a disclosure claim under Loudon's causation requirement).
leStroudv.Grace,Del. Supr., 606 A.2d 75, n.1 (1992) ("We recognize the long-standing
principle that to comportwith its fiduciary duty to disclose all relevant material facts, aboard is not
required to engage in'self-flagellation' and draw legal conclusions implicating itself in a breach of
fiduciary duty form surrounding facts and circumstances priorto aformal adjudicationofthematter.
Nonetheless, when a board allegedly breaches its fiduciary duties, we will not uphold shareholder
ratification' unless the board discloses all material facts relevant to the issue at hand.') (citations
omitted).
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to dismissal under the rule against self-flagellation. The materiality of the
omitted information arises from the fact that it was purportedly wrongful,
i.e., classic self-flagellation. Three reasons, however, lead me to believe that
the Loudon Court's causation element represents a more procedurally and
doctrinally sound basis for my decision.
[11-12]
Procedurally speaking, in the context of a motion to dismiss, a
plaintiffs failure to meet Loudon's causation element entitles the defendants
to dismissal for failure to state a claim. 7 The plaintiff has not met her initial
burden of making aprimafacieshowing as to each element of the disclosure
claim.' The rule against self-flagellation, on the other hand, is in the nature
of an affirmative defense. A defendant invokes the rule after plaintiffpleads
a primafacie claim of nondisclosure by arguing that even though the
plaintiffpleads aprimafaciematerial omission, the undisclosed information
is protected by the rule and need not be revealed to shareholders. This is the
procedural reason- for relying on Loudon. Failure to state a claim under
Loudon ends the analysis before I reach a defendant's affirmative defenses.
[13-16]
In addition, I believe that the analysis under Loudon provides
a more straightforward, logical approach to claims that a board failed to
disclose its wrongdoing. First of all, I find it troublesome that a board can
escape disclosure of material informationprecisely because the materiality
arises form the board's alleged misdeeds. Consider if a board obtained
shareholder ratification of a merger with a corporation wholly owned by the
chairman, but the board did not disclose the chairman's ownership. This
circumstance would give rise to a duty of loyalty claim and a disclosure
claim. Under the rule against self-flagellation, the board need not disclose
the conflict of interest because it is as-yet-unadjudicated wrongdoing. This
is a rationale difficult to accept. Under Loudon, however, the issue of
nondisclosure remains as part of the loyalty claim, failing as an independent
claim only because it pleads no cognizable, discrete harm. Thus, the two
theories reach the same result, but the former excuses a fiduciary from
admitting wrongdoing merely because the wrongdoing has not been formally

"Accord Field v. Trump, 2d Cir., 850 F.2d 938, 946 (1988) ('plaintiff may not
'bootstrap'a claim of breach of fiduciary duty into a federal securities law claim by alleging that
directors failed to disclose that breach of fiduciary duty;' 'ifthe validity of a shareholder's claim of
material misstatement or nondisclosure rests solely on a legal determination thatthe transaction was

unfair to a minority shareholder or that an officer or director's conduct amounted to a breach of his
fiduciary duty, the claim does not state a cause of action under sections 10(b) or 14(a)") (citing Kas
v. FinancialGen. Bankshares,Inc., D.C. Cir., 796 F.2d 508,513 (1986)).

"Walt Disney supra note 8,mem. op. at 60 ("To state a claim for breach by omission

of any duty to disclose, plaintiffmust plead facts identifying (1) material, (2) reasonably available,

(3) information that (4) was omittedfom the proxy materials(or shareholder solicitation) and
describe (5)
how the omission caused injury.'. . . It is Plaintifls' burden, however, to plead facts
showing each element of their omission claim.").
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tried. The latter does not excuse the fiduciary from informing shareholders
about its misdeeds, but disallows the claim because, relief would be
duplicative of the remedy for the underlying self-dealing. The Loudon
approach better comports with the unyielding duty to act honestly and in
good faith that this Court demands of a fiduciary.
Finally, where an injunction is sought, the logical advantages of the
in
Loudon-based analytical approach can be clearly illustrated. Consider if,
the above example, a shareholder discovered the chairman's ownership of the
acquiror before the shareholder vote and sought an injunction demanding
disclosure of that fact. What would be the rationale for granting the
injunction if the defendants invoked the rule against self-flagellation?19
Would it be that the rule against self-flagellation did not apply to
injunctions? But should this exception apply if the non-disclosed
information was the kind of price fixing and perk seeking alleged in
Loudon?2' Perhaps the exception would be granted on the theory that the
chairman's ownership was material not only because it was a potential breach
of fiduciary duty, but a conflict of interest material to the economics of the
transaction? While this rationale might sound convincing, its logic is
superficial and it serves as poor precedent for differentiating substantive
disclosure claims from frivolous ones. First, the potential for economically
unfair results in self-dealing transactions is the reason that we impose the
duty of loyalty and the corollary duty to disclose conflicts of interest, so the
distinction fails. Second, if every plaintiff making a disclosure claim
contended that the nondisclosed information had a distinct economic
significance, the Court would be forced to go through a painstaking analysis
of whether the information's economic significance was distinct from its
possible significance as an act of wrongdoing. Even if that distinction can
"9I
should note that in Siegman v. Columbia PicturesEntertainment,Inc., then Vice
Chancellor Hartnett intimated that the rule against self-flagellation might be waived if the
corporation affirmatively declared that no violationoccurred "While defendants might not have
an affirmative duty to disclose apossibleviolation of8 Del.C. § 203, they affirmatively represented

that the statute was not implicated in the transaction. Having done so, they had an obligation to
speak truthfully." Del. Ch., C.A. No. 11152, mem. op. at 20, 18 Del, . Corp. L. 1171, 1182,

Hartnett, V.C. (Jan. 15, 1993). At what level of specificity then does a board's statement that a

transaction is in the shareholders' best interests and the best deal available translate into a
misrepresentation that the bidding process was flawed? Such fine lines are difficult to draw and
illustrate the analytical difficulties ofapplying the rule against self-flagellation in certain instances.
I'Loudon, 700 Ai2d at 145-46. Where the alleged wongdoing arose in a context separate

fim the transaction or action for which shareholder approval is sought, the rule must be applied.
See, e.g., Brody v. Zaucha,Del. Supr., 697 A.2d 749,754 (1997) (holding director not obligated
to reveal alleged securities violations inproxy contestwhere he disputed allegations and allegations
were not raised in any formal proceeding). The same holds where the alleged wrongdoing is being
litigated separately. E.g., Wolf, supra note 7, at 9-14 (holding that disclosure of existence of
ongoing securities litigation sufficient without assessing merit of claims or predicting litigations
outcome).
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be made, the analysis is bound to be time, consuming and analytically
2
awkward. '
[17] Loudon, however, solves the injunction dilemma neatly. Reconsider
my premise: a claim for relief for a breach of disclosure is subject to
dismissal if the remedy sought is duplicative of the remedy sought for the
underlying undisclosed wrongdoing. Injunctive relief forcing full disclosure
is a unique remedy distinct from any relief awarded to compensate the
underlying breach of loyalty; therefore, under Loudon,I might order a board
to disclose the fact that the chairman owned the corporation based upon a
simple, easy-to-understand test.2 For all these reasons, the Loudon analysis
offers, in my view, a clearer, more logical approach to evaluating claims of
undisclosed wrongdoing-at least where the alleged' wrongdoing is itselfthe
subject of another claim in the same litigation.
III. RULINGS OF LAW
I now address each challenge to Brown's complaint raised by
defendants. My decision is divided into three sections: (a) the disclosure
claims; (b) the aiding and abetting claim against Worth; and (c) the
applicability of § 102(b)(7)'s liability shield to all claims.
A.

Disclosure Claims

1.

No Mention of Silkets Vote Aains
theFirst Health o meter Propoml

[18] Brown argues that even though the proxy accurately described the
board's unanimous approval of the Health o meter transaction, Mr. Coffee's
directors breached their duty of disclosure by not revealing Silketfs vote in
opposition to the original $15.25 offer and his reasons for opposing it.
Defendants respond that the director's opinion as to intermediate steps of an
offer before it was finalized and approved unanimously are immaterial to the
shareholders' approval of the final offer.
21

Wells Fargo & Co. v. FirstInterstateBancorp, Del. Ch., CA. No. 14696, mem. op.
at 23-24,21 Del. J.Corp. L. 818,834-35, Allen, C. (Jan. 18,1996) (agreeing with defendants that
inference ofwrongdoing invoked rule against self-flagellation, but holding that disclosure claim
could not be dismissed because information was otherwise potentially material).
'Posed as a question, the test is: Has the plaintiff pled a distinct, cognizable harm for
which a nonduplicative remedy is appropriate? In the case of an injunction ordering supplemental
disclosure ofthe chairman's self-dealing, the answer would be yes. See Loudon, 700 A.2d at 138
("A timely complaint, properly pleaded and supported by proof sufficient to invoke preliminary
equitable relief, could result in an early injunction orthe imposition ofcorrective disclosures before
the c6mplained-of corporate activity had been consummated.").
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[19] I agree. First of all, to make Silketfs opposition meaningful, the board
would need to disclose the details of that intermediate offer. The board
would probably feel compelled to give its spin on the intermediate offer to
counterbalance any negative inferences from Silketts comments. As Vice
Chancellor Steele noted in Wolfv. Assaf,disclosure of a single unadorned
fact can quickly snowball into wide-ranging disclosure of facts and opinions
that otherwise would never come before the shareholders Meanwhile,, the
shareholder must keep distinct in her mind the details of the intermediate
offer being critiqued and the final offer for which approval is sought.
[20] In representing the shareholders' interests, Silkett's vote and his
opinions were an essential element of the board's transaction negotiation and
approval process. I assume that his efforts along with those of his colleagues
are embedded in the final offer that they approved. To vote on that offer, the
shareholders needed to know the offer's details and why the board approved
it. In the circumstances of this .case, they did not need to know the
negotiating history of how the board reached its decision to approve the
transaction. That information is not material to the final offer and invites
disclosure ofirrelevant, possibly contradictory, and most probably confusing
information. Because the allegedly omitted information pertaining to
Silketts vote against the $15.25 was not material to the final offer for which
Mr. Coffee sought shareholder approval, Brown fails to plead an essential
element of her claim. This claim is dismissed.
2.

Bonus or Employment Opportunities
for Howell Under CVC Proposal

Brown alleges that the Mr. Coffee CEO, Howell, had a "sweetheart
deal" with Health o meter. She admits that the details of that "sweetheart
deal" were fully disclosed, but argues that there was no disclosure of how
Howell would fare under a transaction with CVC, who submitted a
comparable offer, which the board did not pursue. Defendants counter that
a deal declined is a deal not before the shareholders. Consequently,
defendants assert that if the directors evaluate the alternative transactions
available and choose the deal that the directors conclude is in the best
interests of the shareholders, the directors' duty of disclosure is to explain
that deal and why the directors think it is the best.
'Del. Ch., CA. No. 15339, mnem. op. at 12, Steele, V.C. (June 16,1998) ("A bright line
rule demanding that all such facts be disclosed would suck management into a bottomless pit of
self-flagellation worthy ofthe imagination ofDante. Ifrequired to disclose these plain, unadorned
'facts' in the seductively benign way enticed by plaintiff, management would be forced to
characterize their view of the facts by qualifying statements denying they engaged in wrongful or
improper conduct and detailing why they believed that view to be correct.").
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I would add that the comparisons and contrasts to be made between
how Howell fared under the proposed Health o meter deal and the rejected
CVC deal would either support the board's decision to approve the Health
o meter deal or constitute facts upon which the shareholders could sue the
board. Ifthe facts support the board's decision, they are redundant because
the details of the deal and the board's explanation for why it approved the
deal already serve that purpose. If the comparison should indicate to the
shareholders that the Health o meter deal is not the best (or is designed to
benefit Howell instead of the shareholders), the board is working against its
own conclusion that the deal is in the best interests of the shareholders.
What purpose is served by placing the board in such a contradictory
position? In urging such disclosure for the sake of comparison, Brown
attempts yet another evasion of the rule against self-flagellation.
[21] The facts pertaining to Howells benefits under the Health o meter
deal were fully disclosed, as admitted by Brown. Additional disclosures
pertaining to Howell's potential benefits under the CVC offer would not be
material to the deal upon which the shareholders voted and are not required
because of the rule against self-flagellation.
3.

Misleading Description of Supgdorit
of Health o meter's Offer

Mr. Coffee's proxy states that the board accepted Health o meter's
renegotiated offer because it was "significantly better from a timing
standpoint than that offered by the other bidder [CVC] and offered more
certainty with respect to financing." Brown challenges the soundness of Mr.
Coffee's conclusion that Health o meter's deal was easier to close after
Health o meter demanded a merger instead of a tender offer. As described
in the next subsection, she also questions what role DLJ played in causing
CVC's inability to obtain secure financing. Finally, she alleges that the
actual process by which the board approved the renegotiated Health o meter
offer did not include an assessment of-the merits of the renegotiated offer
vis-A-vis what CVC might offer and did not include a discussion of whether
to reapproach CVC, a task to which Brown alleges the board committed
itself Defendants respond that they reached a good faith determination to
proceed with the Health o meter offer and adequately disclosed that decision
as well as the reasons for it.
Brown makes two allegations regarding the board's conclusion that the
renegotiated Health o meter offer was superior from a timing perspective.
First, she points to the minutes of the board's May 21, 1994, meeting in
which DLJ informed the board that the CVC transaction would "likely still
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be longer" than Health o meter's. She argues that the proxy's statement that
it was "significantly better" constitutes a false statement.
[22] This contention, in my opinion, is an exercise in semantics. First of
all, the proxy is not a record of what took place in the board meetings, but
is a legal document assembled by Mr. Coffee to meet its obligation to share
information gathered from various sources with the shareholders. If the
contents of the proxy conflict with the board's conclusions at its meetings,
a disclosure violation may arise. But, where the board reached roughly the
same conclusion, albeit expressed somewhat differently in the minutes, as
the proxy and the only difference is in subtle shades of meaning, the
discrepancy is de minimis and immaterial. Consequently, this aspect of
Brown's claim is dismissed?'
Secondly, Brown states that on May 21 the board resolved to delay
contacting CVC until Health o meter responded to the board's request to
renegotiate the compensation and termination fee, but that the board never
followed through. She intimates that this failure breached the board's Revlon
duties and argues that the shareholders needed to be informed of this
wrongdoing.
[23] This is the first instance where the disclosure claim's viability hinges
directly upon the merits of a claim of alleged underlying wrongdoing. I
cannot reach the merits of Brown's Revlon claim s because the facts are not
before the Court. It is unclear in the circumstances here whether the
post-bidding renegotiation ofa winning bidder's offer reinvokes the acquiree
board's duty to shop the company. Although I have reservations about this
proposition, I assume for the purposes of this motion that Brown has pled a
primafacieRevlon claim. In light of this assumption, I must analyze the
nature of the alleged nondisclosure. I do not question the fact that
shareholders voting on a transaction that was the purported best offer would
find material, facts showing that the bidding process was flawed. The
question is whether the post-transaction remedy for the disclosure violation
would differ in any meaningful way from the remedy for the breach of the
board's Revlon duties.
[24] I cannot perceive how Brown could prevail on this disclosure claim
without winning on the merits of the Revlon claim. Nor do I see how any
additional relief above what would be awarded for the Revlon claim could
result. Brown does not allege any cognizable harm or quantifiable damages
separate from the underlying Revlon claim. Any remedy for the alleged
2In other words, I dismiss the timing aspect of the fourth claim on page 12 supra.

'Revlon, Inc. v. MacA ndrews & ForbesHoldings,Inc., Del. Supr., 506 A.2d 173, 182

(1986) (holding that"concern for nonstockholder interests is inappropriate when an auction among
active bidders is in progress, and the object no longer is to protect or maintain the corporate
enterprise but to sell it to the highest bidder").
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disclosure violation would be subsumed by the relief for defendants' alleged
breach of fiduciary duty under Revlon.
[25-27]
Although a flawed bidding process would be a material fact,
Brown must prevail on the substantive claim, that the process was flawed,
before the alleged flaw becomes material. Once Brown prevails on her
Revlon claim, the alleged disclosure claim becomes superfluous because the
defendants' breach of duty becomes the wrong for which an appropriate
remedy must be crafted. The only reason that Brown might pursue this
allegation ofnondisclosure would be to attack any affirmative defense raised
by defendants that the shareholders ratified the bidding process. In that
circumstance, as with atraditional ratification claim, plaintiffcould rebut the
validity of the ratification by showing that the shareholders did not possess
all material information at the time that they voted and expose the defendants
to the consequences of any wrongdoing in conducting the bidding process.
Accordingly, I conclude that the so-called disclosure claim here is
dependent upon and subsumed by the underlying Revlon claim. As an
independent claim, Brown fails to allege a quantifiable harm for which relief
might be granted.'
4.

No Disclosure of Whether CVC's Purported Delay
in Obtaining Financing was Attributable to DLJ

Brown also indirectly challenges the board's conclusion that Health
o meter's financing was superior. She accuses the board of failing to
affirmatively represent that DL did not intentionally interfere with CVC's,
financing:
The Proxy Statement also did not disclose whether
DLYS agreement to finance the Health o meter Transaction had
any effect on CVC's financing efforts or whether CVC's
purported delay in obtaining financing was attributable to DIJ
DLI had also provided a highly confident letter for
financingthe CVC proposal, but CVC purportedly experienced
financing commitment delays.27
DLIJ had preexisting business relations with Health o meter, analyzed
below, that might have served as motivation for skewing the bidding process
in favor of Health o meter. Brown believes that defendants should have
'Thus, the third claim on page 12 supra fails as wall. I hold, as an alternative basis for
dismissing this claim, that disclosure of the board's allegedly flawed process for approving the
renegotiated transaction would be self-flagellation.
"Comp. 9 51.
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affirmatively declared that this was not the case. Defendants argue that no
evidence supports Brown's allegation that DIJ played a role in CVC's
financing difficulties.
[28-30]
In my opinion, Brown has attempted to improperly shift the
burden of persuasion on this matter by overstating defendants' duty of,
disclosure. Without any fact supporting the allegation that DLJ interfered
with CVC's finances, she alleges that the board had a duty to affirmatively;
declare that DLJ had not done so. Where a plaintiff pleads a fact
demonstrating the wrongful behavior of the board's agent, the Court might.
in some instances imply a duty to reveal that behavior to shareholders. But
the initial burden is on the plaintiff to plead that fact. For purposes of a
motion to dismiss, the Court will assume the truthflulness of allegations, but
will not assume the allegation itself. Without all allegation of fact
demonstrating that DIJ behaved wrongfully, no duty to disclose the negative
of that fact, DLJ'S non-involvement in CVC's financing difficulties, exists.
If DLJ was in fact not involved in CVC's financing difficulties, then
common sense dictates that DLJ'S non-involvement need not be disclosed.
[31] This claim fails as a matter of law for failure to allege facfs showing
a false statement was made. Brown seeks an affirmative representation that
DLJ engaged in no hypothetical wrongdoing. Without at least some
evidence of wrongdoing, however, lawful conduct is assumed," and DI'S
actions on behalf of Mr. Coffee were adequately disclosed. 29
5.

DLJ's Conflicts of Interest

Brown describes three conflicts of interest between DLI and Health
o meter: (1) an ongoing banking relationship with Health o meter's majority
shareholder, (2) the $70 million underwriting agreement with Health o
meter, and (3) the $65 million bridge financing commitment for this deal.
She alleges that these interests led DLI to skew the bidding process in favor
of Health o meter in order to obtain the lucrative fees that it had arranged
with that bidder. She also notes that the major portion of DLJ'S fees were
contingent upon closing a deal. Finally, Brown notes the Japonica letter
evincing a similar concern that the bidding process was skewed.

1Iwill notinferwrongfl conduct from the same alleged conflicts ofinterestwith Health
o meter from which Brown would have me infer intent. Brown has pled facts that might show
motivation on DLI'S part and has pled the consequences of DI'S purported wrongdoing, but
nowhere does the complaint desaribe the actual steps taken to skew the bidding process.
'Thus, I dismiss the financing aspect of Brown's fourth and fifth claims on page 12
supra.Inthis case, this board disclosed Dlis conflictofinterest therefore, the only thing "missing"
was the admission of wrongdoing sought by plaintiff; an admission that DLI skewed the bidding
process. Again, such an admission would be self-flagellation.
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The proxy states:
DLJ has rendered investment banking services to the
Company [Mr. Coffee] in connection with the Merger and will
receive a fee for its service, a significant portion of which is
contingent on the closing of the merger. DLJ has had an
investment banking relationship with the Thomas H. Lee
Company, the controlling shareholder of Health o meter. An
affiliate of DLJ has been requested, and has agreed, to provide
Health o meter with up to $65 million, in bridge financing, if
necessary, in connection with the acquisition, and DLJ has
been requested to underwrite a proposed offering of $70
million in principal amount of senior subordinated debt
securities to be issued and sold by Health o meter in
connection with the Merger."
Brown acknowledges the above disclosure, but alleges the following
omissions:
[Tihe Proxy Statement did not disclose that DLJ, by
May 3, 1994, had provided a highly confident letter to provide
such financing to Health o meter and had obtained Perrette's
acquiescence to finance bidder proposals in early April--the
same time it was purportedly prospecting for potential
acquirors for Mr. Coffee and negotiating with both Health o
meter and CVC to acquire Mr. Coffee.3
[32] The added detail advocated by Brown would confer no material
information of benefit to shareholders considering the Health o meter
transaction. The proxy adequately describes the facts pertaining to DL'S
conflict of interest, implying the fact that DLJ was conflicted during the
period within which it was searching for potential acquirors. I need not
reach the merits of Brown's claim that DLYS conflict of interest constituted
a breach of the board's fiduciary duties to conclude that none of the
omissions described by Brown were information material to the shareholder
vote. Brown merely urges greater detail when the proxy was sufficiently
accurate to convey the possible implications of DLY'S conflict of interest.
[33-34]
I dismiss this claim as well, but note that if Brown should
prevail in her claim that the bidding process was flawed, I may revisit the

"Proxy at 4.
"Comp. '750.
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contents of Mr. Coffee's proxy statement to determine whether the
adjudicated wrongdoing was disclosed or not-ifthe defendants should raise
a ratification defense. As with the earlier nondisclosure of Brown's Revlon
claim, this disclosure claim exists only to the extent that it is part of the
underlying claim that the bidding process was flawed. Brown has not met
her burden under Loudon to describe a harm specifically caused by
nondisclosure ofthe details of DLVS conflict of interest for which damages
or other remedies are appropriate.
B.

Aiding & Abetting Claim Against Worth

Brown alleges that Worth aided and abetted in Mr. Coffee's breach of
fiduciary duty to its shareholders by helping rush through the Health o meter
transaction. Worth aided and abetted the breach by agreeing to the lock up
and by having its appointed directors approve the deal. This, alleges Brown,
damaged the other shareholders by denying them the ability to hold onto
their shares or to wait for a more lucrative transaction.
Worth advances two uncontroversial propositions:
(1)

(2)

a large shareholder can promise an unaffiliated
third-party acquiror to vote its stock in favor of an
arm's-length merger without considering the interests of
other shareholders; and
absent a showing that the shareholder nominator
knowingly participated in the alleged wrong, the
wrongful activities of a nominated director cannot be
imputed to the shareholder to sustain an aiding and
abetting claim.

Worth asks me to dismiss this claim because Brown's allegation that
Worth's lockup was wrongful fails to state a claim under proposition one and
because no facts show that Worth knew of and participated in the Worth
nominees' alleged wrongdoing as described in proposition two.
[35] The problem with Worth's argument is the fact that Worth's chairman
was also the Chairman of Mr. Coffee. If Brown prevails in her claim that
Mr. Coffee's board knowingly allowed DUJ to skew the bidding process,
that wrongful conduct would breach the board's fiduciary duties and taint the
Health o meter transaction. Worth facilitated that transaction. If the
transaction was tainted at the time that Worth agreed to the lock up and ifthe
Mr. Coffee board knew it, then it is within the realm of reasonable
possibility that the Worth board, sharing Perrette as chairman, knew it too.
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Thus, in this instance, Brown may prevail on the elements of conduct and
knowledge. That possible outcome precludes dismissal of the claim.
C.

Section 102(b)(7)

[36] The parties disagree whether Brown has alleged facts showing that the
directors breached their duty of loyalty, for which § 102(b)(7) provides no
shield. Brown has alleged that DLJ skewed the bidding process to favor
Health o meter and that Mr. Coffee's directors knowingly participated in that
flawed bidding process. I cannot resolve the issue of whether § 102(b)(7)
applies until I have had the opportunity to examine the evidence pertaining
to the allegedly flawed bidding process and the board's knowledge of it.
IV. CONCLUSION
For the reasons set forth above, I grant defendants' motion to dismiss
the disclosure claims. I deny their motion to dismiss the aiding and abetting
claim and their motion to dismiss based on the application of § 102(b)(7).
IT IS SO ORDERED.

CARBALLAL v. PMBC CORP.
No. 17,058
Court of Chanceryof the State of Delaware,New Castle
May 14, 1999
In an action brought under section 225, plaintiff filed a motion to
sever counterclaims brought by defendant (1) alleging that plaintiffs
committed fraud in renouncing an oral agreement of the issuance of stocks
and that plaintiffs should be judicially precluded from voting their own
shares and (2) seeking an order compelling the issuance of certificates for
shares of common stock representing the outstanding shares. Plaintiff
alleged the counterclaims fell outside the scope of claims that may be
considered in a section 225 proceeding.

