DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 25

non-compete and non-solicitation clauses in the Kupperman agreement.42
Third, defendants argue that the Court should find that the board acted
within a range of reasonableness since the investment banking firm Houlihan
Lokey Howard & Zukin ("Houlihan Lokey") opined that the terms of the
transaction were fair to the Company. Finally, they point out that the
number of shares that could be voted by DM I was reduced as a function of
the amended transaction to 41%-thereby, defendants argue, giving the
public shareholders voting control of the Company. Thus, defendants
maintain that the board's endorsement of the restructured and amended
transactions could not have been preclusive. In any event, defendants claim
that, because any potential suitor could have theoretically joined forces with
HNB, the December Agreement and the Kupperman Agreement could not
have been preclusive of a third-party proxy fight.
2.

Plaintiffs Claims

Plaintiff readily concedes the general notion that the board was
justified in seeking to buy Nirenberg's and Kupperman's interests in the
Company. Plaintiff in no way disputes that Nirenberg represented a threat
to the corporation. Plaintiff simply argues that the amendments to the
original agreement have nothing to do with the original threat to the
Company that Nirenberg represented. It is plaintiffs position that the
restructuring of the transaction was inspired by entrenchment motives and
that that entrenchment was paid for on terms that were unfair to Dairy Mart.
In support of its position, plaintiff attacks defendants' allegedly most
important reason for restructuring the transaction-4hat HNB would not have
consented to the original transaction structure. Plaintiff first points out that
HNB never objected to the original transaction that was sent to HNB on
November 1, 1995. Second, plaintiff notes that the only support that
defendants present for the notion that HNB was concerned over the
transaction is Stein and Landry's self-serving deposition testimony. Landry's
testimony showed that he had no direct communications with HNB on the
subject, and that his understanding that HNB would have a problem with the
original structure was based on Stein's communication to him of that "fact."
Stein testified that Kinney, INB's President, never expressed any
disapproval of any of the provisions in the October Agreement. In addition,
Stein testified that he and Kinney never discussed the issue of DM
2
It does not seem that these provisions in any way relate to the amendments which
restructure the transaction to give Stein and Landry voting control. It would be nonsensical to
imagine that in exchange for agreeing not to compete againstthe Company, Kupperman (in concert
with Nirenberg) would require that Stein and Landry be given voting control. Therefore, these
ancillary provisions are irrelevant.
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Associates' shares possibly being rendered non-voting as a consequence of
the Nirenberg buyout. Finally, plaintiff claims that the restructuring could
not have been inspired by the $160 problem because the process of
restructuring began long before Uni-Marts filed its TRO application.
In response to defendants' position that Houlihan Lokey's opinion
establishes the reasonableness of the substantive terms of the transaction,
plaintiffpoints out that Houlihan Lokey was retained only after the October
Agreement was negotiated by Stein and Landry and approved by the board.
Additionally, the bank was told of the ultimate structure and that the terms
were set. Furthermore, the record shows that Houlihan Lokey had no input
into the original negotiations, was not given a significant chance to consider
alternative transactions, and never formed an opinion as to the fairness of the
premium paid to Nirenberg. While an outside financial advisor's opinion on
the terms of a transaction generally gives the Court comfort with respect to
the reasonableness of the board's action, when, as here, that fairness opinion
is a mere afterthought to board action and when the advisor is significantly
limited in its focus and ability to consider alternatives, that comfort is all but
nonexistent.43
Lastly, plaintiff insists that, notwithstanding defendants! arguments to
the contrary, the Court should consider the restructured transactions as
preclusive under a Unocal/Unitrinanalysis. Plaintiff argues that even
though the effect of the December Agreement was to give the public
shareholders a greater say in the election ofthe board by bringing their share
of the Class B votes to nearly 60%, a deeper understanding of that statistic
illuminates the false sense of comfort it affords. Plaintiffs expert witness on
the subject of proxy solicitation, John W. Cornwell, calculated that a
challenger to Stein and Landry would have had to obtain 99.7% of the votes
not controlled by the incumbents in order to prevail at the January 1996
annual stockholders meeting. Defendants' own proxy expert-for whom the
defendants chose not to submit an affidavit-employing a similar analysis,
calculated that Stein and Landry would direct 46.9% of the Class B votes at
the annual meeting.' In other words, according to the defendants' own

3

he record does show that Houlihan Lokey did form an opinion as to fairness to Dairy
Mart before the amended Nirenberg and Kupperman buyouts were voted on by the board. It must

be noted, however, that on the present record it is unclear whether the substantive consideration

flowingto Dairy Mart(as opposed to Stein and Landry as individuals) in the restructuredtransaction
was materially different from the consideration contemplated in October. In addition, it is unclear
whether Houlihan Lokey ever considered the merits and fairness, from the Company's point of view,

of alternative voting structures (i.e., the original structure in which Dairy Mart would have
controlled the voting stock versus the final structure in which Stein and Landry controlled that stock)

to the one dictated by the board. Information about the shift in voting control between the two
structures would seem to be relevant and to have been reasonably available.
"These statistics also assume that the other directors, who owned collectively
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expert a challenger would need to win at least 94.16% of the remaining
votes.
Plaintiff adds that any suggestion that a nearly 41% block did not
constitute voting control is put to rest by Stein's own admission to the
contrary. On December 12, 1997, Stein, acting on behalf of Dairy Mart and
DM I, signed an amendment to the DM Associates limited partnership
agreement acknowledging that the shares owned by 45the partnership
"represent a controlling voting interest in" the Company.
3.

Court's Analysis
a.

Reasonableness of Investigation and Range of

Reasonable Responses
[13-14]
The foremost, and perhaps decisive, issues before the Court are
the reasonableness ofthe board's investigation and the reasonableness of the
response to the threat it perceived. There seems to be a dispute over the

facts surrounding the board's reasons for restructuring the transaction as it
did and whether the Dairy Mart board was properly informed when it
decided to endorse a transaction that gave effective voting control to the two
management insiders. There is evidence that raises a triable issue of fact
bearing on whether the directors performed an independent inquiry and
conducted a reasonable investigation into: (i) whether Nirenberg's threat or
the Uni-Marts offer posed a threat to Dairy Mart that merited handing voting
control to Stein and Landry; and (ii) whether restructuring the transaction
would have a preclusive effect upon any third party proxy' contest. These
factual issues are central to the duty of loyalty and Unocal/Unitrinclaims.
Thus, for these reasons alone denial of the cross-motions for summary
judgment is appropriate.
Questions going to the information with which the directors evaluated
the restructured and amended transactions also persist. In other words, after
reading the outside directors' affidavits and reviewing all of the other
evidence submitted, I have serious reservations about concluding that the
board's actions fell within a range of reasonableness. It is unclear whether
the directors understood the effects of their actions.'

approximately 11,000 shares, would vote in line with Stein and Landry in favor of their own
collective reelection.
'Although this agreement reflects the state ofaffairs on December 12,1997, defendants
make no effort to assert that intervening events between the close ofthe December Agreement and
December 12, 1997, should cause the Court to ignore this admission.
6See Mentor GraphicsCorp.v. QuickturnDesign Sys., Inc., Del. Ch., CA. Nos. 16584
& 16588, Jacobs, V. C. (Dec. 3 1998, revised Dec. 7, 1998), Mem. Op. at 61-68, affd on other
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In an attempt to supplement the record with evidence speaking to the

level and quality of information with which the board (and specifically the
outside directors) acted, defendants submitted the affidavit of Dennis W.
Townley, Esq. (" Townley") of Hill & Barlow, a lawyer who advised the
outside directors in connection with the events described. Townley's
affidavit testifies to the effect that he informed the three outside directors on
the material details of the transactions.' Stein and Landry, in their
depositions, testified that they, too, took steps to provide the outside
directors with information. Depositions taken by plaintiff of the outside
directors, however, show that those directors could not recall the impetus for
the restructuring.
My review of the board minutes taken at the meeting where the board
approved the transactions revealed that the board may have approved the
restructuring to "foster stability." Thus, it is likely that the board members
understood that the effect of the transaction was to have some preventative.
effect on unsolicited transactions. Further review also indicates that the
outside directors' counsel, Townley, informed the board that this effort to
foster stability might be perceived as having an entrenching
quality-especially from Stein and Landry's perspectives. In an effort to
mollify that perception it was suggested that Stein and Landry agree to have
grounds, QuickrnDesignSystems, Inc.v. Shapiro,Del. Supr., 721 A.2d 1281(1998) (holding that
where aboard does not have a basic understanding of its own actions or the consequences of its
actions, at minimum, those actions cannot be deemed a reasonable response to a perceived threat
under a Unocal/Unitrinanalysis).
1'PIaintiff asserts that Townley's affidavit should not be admitted into the record for
purposes of its motion because it attempts to introduce the substance of attorney-client
communications that were blocked from examination during the defendants' depositions. Plaintiff
points to Vice Chancellor Jacobs's recent oral decision for support. See Mentor Graphics,Inc. v.
QuickturnDesign Sys., Inc., Del. Ch., C.A. No. 16584, Jacobs, V.C. (Oct. 23, 1998), Tr. at 505
limiting defendants to "arguing and introducing evidence that the board retained counsel and
received and considered advice from counsel on various issues" where the defendants asserted their
attorney-client privilege but then attempted to insert evidence into the record beyond the mere fact
of attorney representation).
Ireject plaintiffs suggestion that the Townley affidavit be excluded from the record, as
this case is distinguishable from Mentor Graphicsin at least three respects. First, unlike Mentor
Graphicswhich was handled on anexpedited basis with accompanyingtime restraints, this case has
proceeded at an ordinary pace where additional requests for retaking depositions are more easily
entertained. Second, in MentorGraphicsthe defendants never put the reliance on the advice of
counsel at issue (e.g., to establish that the directors acted on a well-informed basis). Here,
Townley's affidavit speaks directly to that issue. Finally, in Mentor Graphicsthe attorney-client
privilege was neverwaived. By submittingTownley's affidavit, defendants have clearly waived the
privilege.
In light of these differences, the equities favor a response that is far less severe than the
Courfs justified determination in Mentor Graphics. At this point, I conclude that it would be
appropriate, atthe plaintiffs discretion, to retake depositions ofall the directors, to deposeTownley,
and to seek work papers on those lines of inquiry for which the attorney-client privilege was
asserted.
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their Class B shares collapsed into Class A shares should the board deem it
appropriate at some later time. Review of the board's minutes and deposition
testimony reveals that Stein and Landry agreed to this arrangement.
Theoretically, such an arrangement could have a very significant effect by
diluting Stein and Landry's voting power directly, and by neutralizing the
Class B shares power more generally because those shares would no longer
vote for 75% of the directors.
The problem is that the directors may have been misled to believe that
Stein and Landry had the unilateral power to authorize such a collapse of the
different classes of stock into one. It seems that -NB's consent would first
be required for such a drastic step. Therefore, the board may have decided
to go forward with the transaction based on false or at least misleading
information. If that was in fact the case, and if these details are material, it

would seem very hard for defendants to argue that the board's response was
made after a reasonable investigation. Any determination of a reasonable
investigation or an adjudication that a board's action falls within a range of
reasonableness, at minimum, would require that the board be apprised of all
relevant and reasonably available facts.
A triable issue of fact remains as to how well informed these voting
directors were about the mechanics of the restructuring, the motivations
behind it, the potential entrenchment concerns, or the nature and value the
new structure of DM Associates might have to the Company, as well as to
Stein and Landry as individuals.48
As far as the defendants' suggested justification that the board
restructured the transaction to protect HNB's interests is concerned, the
Court's review of Kinney's deposition testimony revealed that Kinney, at
best, was not fully cognizant of the fact that Stein and Landry would end up
controlling the vote49 and at worst, that fact was intentionally de-emphasized

'At oral argument counsel for defendants argued that Stein and Landry's voting rights
under the partnership had no value if one were to accept the proposition that HNB essentially
granted them a revocable proxy which it could at any time withdraw. Defendants' argument lacks
credibility considering that Nirenberg and Kupperman
essentially held the same interest-namely, the discretion to vote a controlling block of Class B
shares-before the buyout and the Company was willing to pay them tbgether close to $15 million
for their interests. Surely, defendants do not really intend to argue that control over DM I was
without value, as such an argument would essentially concede that the Company's purchase of
Nirenberg 4and Kupperman's interests amounted to waste.
testified to the fact that HNB did not consider its investment at all successful
and actually wrote it down from $8million to approximately $2.7 million. According to Kinney,
HNB never considered its consultation and dissolution rights as a means to influence the outcome
ofproxy contests. In fact, when asked by Nirenberg for support in his initial push to regain control,
Kinney informed Nirenberg that HNB would maintain its passive role in the proxy contest and at
the annual shareholders meeting. KinneytestifiedthatHNB "tooksortofacavalierattitude towards
a number ofthings, of what the motives were ofpeople... we just, you know, bit our tongues and
Tinney
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by Stein, Landry, or their agents. And, while defendants correctly point out
that HNB expressly consented to the December Transaction by letter
agreement dated November 30, 1995, it is clear that the transaction was
presented to HNB as afait accompli as the structure was already set and the
terms already approved by the board. In addition, according to Dairy Mares
counsel, HNB was purposely excluded from negotiations of the details ofthe
restructuring, and that the restructuring itself took pains to avoid HNB's
consent as required by certain provisions of the various partnership
agreements.
Aside from the testimony of Stein and Landry, there is no other
evidence that establishes that the board acted to restructure the transaction
based on any concern of HNB's interests. Finally, the only reference to HNB
in the Dairy Mart board minutes of November 28 occurs after the
amendment to the October Agreement had already been approved, and
simply states that HNB had been informed about the Nirenberg buyout.
Thus, on the present record it seems clear that the form of the restructured
December Agreement was neither dictated by HNB nor based on any
preference expressed by HNB that Stein and Landry vote any shares on
behalfofDM Associates. In addition, plaintiffpoints to statements made by
the outside directors that they could not recall why the October Agreement
was restructured. Considering the seemingly passive role that HNB took
throughout the process and the dearth of evidence in the record, as it stands,
to support defendants' claim that the restructuring was driven by concerns
over HNB's interests, at this stage of the analysis, the board's motivation for
restructuring the transaction is still an open question. Without a clear
understanding of the defendants' motivations, it is difficult to determine
whether the board had sufficient information, to act in a way that could be
said to fall within a range of reasonableness.
b.

Preclusivity Undetermined

At first blush it would seem that plaintiff has made a convincing
argument on the preclusive nature of the December Agreement and the
Kupperman Agreement. That conclusion is premature, however, when one
considers the consultation and dissolution right available to HNB at the time
of those transactions.
This issue goes directly to defendants' claim that HNB might have
been convinced, and had the power, to aid a third party in a hostile proxy
fight. Defendants claim that a would-be bidder could have convinced HNB
to dissolve the partnership ifthe controlling general partners did not propose

said, boy, did we screw up on this thing, initially making this investment" Kinney Dep. at 119-20.
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to vote in accordance with HNB's wishes. After dissolution, HNB would
become the owner of its share of the 638,743 shares owned by the
partnership.5 ° Plaintiff points out that the current partnership agreement
(effective as of December 12, 1997) gives the remaining partners the right
to essentially buy out HNB's interest if HNB dissolves the partnership.
Thus, Stein and Landry could prevent any competing proxy contest
supported by HNB by simply buying HNB's shares should HNB elect to
dissolve the partnership.
Unfortunately for its argument, plaintiff does not focus on the
appropriate time frame for analysis of the potentially preclusive nature of the
transaction. It is immaterial that, as of December 12, 1997 because of Stein
and Landry's right to buyout HNB's interest, a third party who wished to
commence a proxy fight might be precluded from so doing. The relevant
time for showing the preclusion of a viable proxy contest was the time ofthe
board's challenged transaction, i.e., as of the close of the 1995 December
Transaction. Any subsequent actions between the partners of DM
Associates that might affect the ability of a third party to successfully wage
a hostile proxy fight cannot be considered acts by the board. Plaintiff has
not shown conclusively that, as defendants suggest, at the time of the closing
of the contested transactions an alliance between HNB and a third party was
not at least theoretically possible."
On the other hand, I am not confident that defendants have established
that a third party proxy initiative was anything more than theoretically
possible-if that. There is evidence in the record that might establish-as
a matter of fact-that HNB would never have injected itself into a proxy fight,
that it never considered its consultation/ dissolution rights as a means of
controlling the Dairy Mart board, or that it never had a sufficient opportunity
or ability to consider any action against the incumbent board (i.e., that it was
railroaded into accepting the board's action). Furthermore, there is a basis

'During oral argument, and in a fleeting passage in its papers, plaintiff claims that HNB
was precluded from acting in a way that would have given it actual control ofthe partnership shares
due to state law restrictions. Apparently, according to plaintiffbecause HNB's affiliates own Miller
Brewing Company-which sells beer to Dairy Mart-state law prohibiting cross-ownership between
retailers and producers of alcoholic products precluded HNB from directly owning stock in Dairy
Mart. In fact, the record shows that in February 1995, the Connecticut Liquor Control Commission
had launched an investigation into whether Phillip Morris, HNBs owner, was taling any role in the
rumagement of Dairy Mart. It is unclear whether or not these state law restrictions conclusively
would have precluded HNB from entering into an agreement with another party regarding the
election ofan insurgent slate ofdirectors. Plaintiffdid not give the Courtthe luxury of legal citation

to the relevant state laws, and as far as I can tell the defendants have made no efforts to contradict
plaintiffs claim. At this point, I am therefore unwilling to decide whether, as a matter of law, the
board's action fails Unocal/Unitrinanalysis for reason ofpreclusion due to state law restrictions.
I explicitly5 reserve the option to do so, however, as this litigation goes forward.
IBut see supra note 50.
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for the view that the incumbent directors (or at least Stein and Landry) knew
or had ample assurance of those facts. Consequently, the theoretical ability
ofa third party to engage HNB for purposes of a proxy fight may be illusory.
Obviously, it is inappropriate at this juncture for me to come to such a
factual determination considering these highly disputed issues. Thus, a
triable issue fact exists as to the preclusive nature of the board's decision to
restructure the transaction.
B.

ControllingShareholderTransactionandEntireFairness

Finally, the record has ample evidence to support the conclusion that
the final transactions negotiated by Nirenberg and Kupperman amount to
self-dealing transactions. That conclusion is based on the undisputed facts
that: 1)Nirenberg as a director and Kupperman as an officer and director
owed fiduciary duties to the Company and its shareholders; 2) they entered
into a buyout transaction with the Company for their continuing controlling
interests in the Company; 3) they threatened to unseat the board if their
demands were not met; 4) the Company met their demands with a
transaction that ensured the reelection of the incumbent board at the
upcoming annual meeting; and 5) that transaction was restructured placing
two management directors with the ability to secure near 41% of the voting
power and effective voting control for the Company at no cost to those
insiders. These undisputed facts prompt the Court to review the transaction
to ensure that it was entirely fair to the Company and its other shareholders. 52
[15] I therefore reject defendants' suggestion that in order to invoke entire
fairness review the plaintiff must present evidence that the directors were
dominated by Nirenberg and Kupperman. Even if the board harbored
deep-seated contempt for Nirenberg and Kupperman because of their
competing strategic vision (or for any other reason), that lack of personal
domination would not take this case outside the rubric of this Courts
controlling shareholder law. Under our jurisprudence, where a controlling
shareholder has the power to influence the competing sides of a bargaining
process, and where there are claims of actual abuse of that power to the
benefit of the controlling shareholder at the corporation's expense, it is well
established that the Court subjects the transactions in question to entire
fairness review. While a dominating influence that causes directors to be
beholden to an officer, director, or controlling shareholder may be enough

52

See generallyBershad v. Curtiss-WrightCorp., Del. Supr., 535 A.2d 840, 844-45
(1987); Weinbergerv. UOP, Inc., Del. Supr., 457 A.2d 701, 710 (1983).
'See Thrope v. CERBCO, Inc, Del. Supr., 676 A.2d 436,443 n.6 (1996); accordKahn
v. Lynch CommunicationSys., Inc., Del. Supr., 638 A.2d 1110, 1115 (1994).
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to exert effective control over a transaction, that domination is certainly not
an independent requirement for triggering entire fairness review.
The Court's entire fairness review looks at the fairness of the process
used in coming to the substantive terms of a transaction and at the value of
those substantive terms, i.e., fairness of price.' That review is intended to
ensure that the Company and the shareholders' best interests are served
where the record indicates that the normal operation of the business
judgment rule is inappropriate. 5 In most situations, where entire fairness is
the issue, only two constituents are involved-a putative purchaser (in this
case the Company) and a seller (in this case Nirenberg and Kupperman).
Thus, the analysis would center around how the parties interacted and the
substantive fairness of the consideration exchanged.
This case is somewhat unique. Here plaintiff suggests that a third
group should be examined-namely Stein and Landry. Plaintiffs theory is
that Stein and Landry were the principal negotiators in the transaction and
were beneficiaries of the transaction in the sense that it left them with voting
control. But they did not pay any consideration at all for that power. Thus,
plaintiff urges that this result-getting something for nothing, at the
Company's expense-cannot be entirely fair, and that therefore the Court
must look at more than simply what Nirenberg and Kupperman received.56
To the extent that plaintiffs position is that entire fairness review
requires the Court to strictly scrutinize all aspects of a transaction to ensure
fairness, I think that plaintiff is right. Thus, in the event of a finding of
liability against any or all of the individual defendants the Court does not
limit the remedies available to address wrongs that may have been
committed.
C.

Burden ofProofat Trial.

[16] As a preliminary matter, I should note that for reasons too numerous
to enumerate plaintiff believes that defendants could never prove entire
fairness at trial. Similarly, defendants believe that plaintiff could never
prove the lack of fairness at trial. I reject both views and am of the mind that
depending on the resolution of factual disputes I have identified (and
'See Solomon v. Armstrong,Del. Ch., CA. No. 13515, Chandler, C. (Mar. 25, 1999),
Mem. Op. at 18-19.
See id
'Plaintiff suggests that Stein and Landry should also be considered controlling
stockholders despite the fact that they did not control a mathematical majority ofthe voting stocI.
Plaintiff reasons that the extent of the insiders' level of influence over
corporate policy essentially amounted to defacto control. Because I have already concluded that
the transaction is subject to entire fairness review, and because that strict level of scrutiny will

examine all parts of the transaction, at this point there is no reason to specifically reach this issue.
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subsidiary issues I have omitted) either side has at least a theoretical
possibility of carrying the burden of proof. Therefore, summary judgment
on the issue of entire fairness is inappropriate.
Theoretical possibilities notwithstanding, there remains the
[17-19]
very practical issue of which side will bear the burden of proof at trial.
Plaintiff first claims, correctly, that since the business judgment rule's
presumptions have been rebutted and the Unocal/Unitrinanalysis requires'
the board to make the necessary showings, defendants initially bear the:
burden ofproofO Second, at least two ofthe directors voting to approve the
transaction (Stein and Landry), and the only two who seem to have actively
negotiated on the Company's behalf, may have been motivated by
self-interest. In addition, as I mentioned, significant issues of fact remain as
to the level and quality of the information available to the remaining outside
directors when they ratified the contested transactions (i.e., potential due
care issues). Finally, there were no other procedural safeguards employed
(e.g., a special committee) that might have the effect of shifting the burden
of proof back to the plaintiff at trial5 Thus, I agree with the plaintiffthat it
is appropriate that the burden of proving entire fairness remains on the
defendants.
V. CONCLUSION
For the foregoing reasons I deny defendants' motion to disqualify the
representative plaintiff, and I also deny the cross-motions for summary
judgment. I grant plaintiff the opportunity to obtain further discovery, as
indicated 5 9 In addition, should these proceedings continue, defendants will
bear the burden of proof on any remaining Unocal/Unitrinissues as well as
the burden of proving entire fairness.
As this Opinion should indicate, the Court is familiar with the
mechanics of the transactions at issue, the chronology of events, and the
areas of dispute between the parties. Furthermore, most of the remaining

'Plaintiff also claims that the outside directors were self-interested in approving the
transaction because it involved granting thenselves stock options, and that therefore theirratification

is immaterial. Because plaintiff has failed to plead the materiality of that potential self-interest, I
must reject the claim. See Cinerama, Inc. v. Technicolor,Inc., Del. Ch., 663 A.2d 1134, 1135

(1994), affd,663 A.2d 1156. That rejection, however,
has no practical effect on the issue of burden of proof.
'See Rabkin v. Olin, Inc., Del. Ch., CA. No. 7547, Chandler, V.C. (Apr. 17, 1990),
affd, 586 A.2d 1202 (Dec. 20, 1990) (noting that the mere approval by independent directors is
insufficient to shift the burden of proof back to plaintiff; independent directors must have real
bargaining power that is actually exercised during an: arm's-length negotiation); accordRosenblat
v. Getty Oil59 Co., Del. Ch., 493 A.2d 929, 937 (1985).
See supra note 47.
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issues of fact concern motivation and credibility issues that are usually
quickly resolved at trial. Thus, I do not anticipate a lengthy trial on the
merits in this case.
I direct counsel to confer and agree on the earliest possible dates to
schedule this matter. I also recommend that counsel anticipate and schedule
proceedings as to damages or other relief which will follow immediately in
the event that the Court finds liability against defendants.
IT IS SO ORDERED.

DEAN v. DICK
No. 16,566
Courtof Chanceryof the State ofDelaware,New Castle
June 10, 1999
Plaintiff was a general partner who filed a claim against three
defendants who were limited partners, seeking contribution from the three
defendants for a shortfall that resulted when the partnership's primary asset
was sold. Two defendants settled and the third defendant responded with a
derivative counterclaim against the plaintiff alleging breach of fiduciary
duties in the following four instances: (1) failing to respond to demands for
information related to the limited partnership, (2) selling an asset of the
partnership that resulted in insufficient funds, (3) refinancing a note that
benefited the counterclaimant disproportionately, and (4) failing to make
additional contributions when receiving an additional ownership interest in
the partnership. The counterclaim also alleged that the plaintiffwas grossly
negligent for (1) failing to maintain value of partnership-owned property, (2)
failing to negotiate the partnership's tax liability at a discount, (3) failing to
account for security deposits, (4) selling partnership-owned property at a
time that was not optimal at a price below its market value, (5) paying late
fees and extension fees instead of taking advantage of financing secured by
the counterclaimant, and (6) failing to apply proceeds of a loan to pay real
estate taxes. Plaintiff claimed demand was excused because the remaining
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defendant, as the alter ego of the general partner, would not have initiated a
lawsuit against himself based on his own misconduct.
The court of chancery, per Chancellor Chandler, applied corporate
case law concerning demand futility to the limited partnership to conclude
that demand was excused. Since demand was excused, the court concluded
that the defendant/counterclaimant had standing to sue derivatively as a
limited partner. The court then granted the plaintiffs motion to dismiss the
defendant's counterclaim pursuant to Court of Chancery Rule 12(b)(6) for
failure to state a claim upon which relief can be granted.
1.

Pleading
Pretrial Procedure

&=U354
Z=

683

On a motion to dismiss for failure to state a claim, the court will
accept all well-pled allegations as true, and all inferences reasonably drawn
from the pleadings must be construed in the light most favorable to the
plaintiff, but conclusoy allegations not supported by specific references to
fact will not be accepted as true.
2.

Corporations
Partnership

C
320(4)
0=1 114, 115, 120

Section 17-1003 is the limited partnership parallel to the General
Corporations Law's demand requirement, and it requires that a limited
partner suing derivatively must set forth with particularity the effort, if any,
of the plaintiff to secure initiation of the action by a general partner or
reasons for not makingthat effort. DEL. CoDEANN. tit. 6, § 17-1003 (1993).
3.

Partnership

t** 114, 115

The rule regarding demand futility in the corporate context is nearly
the same as in the limited partnership context, therefore corporate demand
futility is applicable to limited partnerships.
4.

Corporations

0

206(4), 320(5)

Demand is excused in the corporate setting when a reasonable doubt
is created that the directors are disinterested and independent, and demand
is excused when the majority of the board of directors is beholden to the
party from whom damages will be sought.
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Partnership

G-7

Q
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187, 189(1), 206(4)

When the only party in the partnership against whom relief is sought
is the 100% owner of the partnership, beholdenness is met and demand is
excused.
6.

Corporations
Partnership

206(4), 314()
GD366, 370

Merely because demand was excused does not mean the underlying
derivative claims are valid.
7.

Partnership

@=22,105,366, 375

Nothing in Delaware's partnership law requires a general partner to
meet with limited partner at their every request because the rights of the
limited partner to see information about the limited partnership are limited
either by the partnership agreement, or in the absence of anything in that
agreement, by the fiduciary duty owed by the genereal partner to the limited

partner.
8.

Partnership

@9:

269,278,366

Optimal time to sell a partnership is not contingent on whether the
partnership is operating a break-even level, and a decision to sell the
partnership that is operating at break-even level is within the business
judgment of the general partner.
9.

Partnership

GD=146(1), 282,286,287

A general partner's decision to refinance the partnership's notes is left
to the business judgment of the general partner.
10.

Partnership

G :=

1,355

A general partner's acquisition of additional ownership without
making additional capital contributions is not a breach of fiduciary duty to
the limited partner if the limited partner timely approved the acquisition.
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Negligence
Partnership

5

r

273
102

Under the business judgment rule, the general partner is not grossly

negligent in failing to maintain value of property owned by te partnership
when the general partner gains nothing by failure to maintain the value, and
is harmed by such a failure.
12.

Negligence
Partnership

:
:

273
102, 142(1)

The general partner is not grossly negligent when he fails to negotiate
downward the partnership's tax liability since the partnership has a legal
obligation to pay such taxes and the general partner is not required to avoid
paying what it owes.
13.

Negligence
Partnership

C=
Cm-

273
102, 364

The general partner is not grossly negligent when failing to account
for misplaced security deposits that are under two percent of the selling price
of the property, and counterclaimant has not adequately alleged why the
general partner was responsible for the amount when the amount has been
accounted for and the short fall occurred before general partnership.
14.

Negligence
Partnership

C
Z

273
340

Under the business judgment rule, the general partner is not grossly
negligent for selling partnership property at a time that is neither necessary
nor in the partnership's best interest if this decision to sell is made by a
purely disinterested party.
15.

Partnership

283, 366

Allegations that general partner failed to act on favorable financing
without considering why terms were favorable will be deemed improperly
vague and dismissed under the requirements of the business judgment rule.
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273
143

General partner's decision to use proceeds allotted for settling real
estate tax liability for another purpose is protected by the business judgment
rule when the general partner has not benefited and the limited partner is not
harmed by the alternative use of these proceeds.
R.Bruce McNew, of Taylor, Gruver, and McNew, Greenville, Delaware, for
plaintiff.
Robert K. Beste, Jr., of Biggs and Battaglia, Wilmington, Delaware, for
defendants Dick and Keller.
Michael W. Teichman, of Duane, Morris and Heckscher, LLP, Wilmington,
Delaware, for defendant Becker.
CHANDLER, Chancellor
This case involves a motion to dismiss counterclaims filed by a
defendant who is being sued for contribution on a bank note. The plaintiff
in the original suit is the sole owner of the general partner of a limited
partnership of which the defendant is one of the limited partners. Although
the entity is a limited partnership, the issues are largely the same as those
implicated in a corporate matter, specifically fiduciary duties, demand
requirement, and the business judgment rule.
I. FACTS
I will limit discussion of the facts to those at issue in the pending
motion to dismiss. J.Simpson Dean, Jr. ("Dean" or "Plaintiff') has sued the
Estate of Robert G. Dick II ("Dick"), Robert Meyer ("Meyer"), and Kenneth
Becker ("Becker," and with Dick and Meyer, collectively, "Defendants") in
an attempt to recover as a co-maker or guarantor on two notes on which all
four parties were allegedly signatories. Dean has settled his suit as to Dick
and Meyer, but Becker has answered Dean's complaint with a counterclaim.
Dean has moved to dismiss that counterclaim.
In 1986, Dean, Becker, and others became limited partners in the Mt
Airy-Regency Limited Partnership (the "Partnership"). The Partnership fell
on hard times, and in 1991 the general partner was fired and replaced by
MDD Realty, Inc. ("MDD"), an entity owned 100% by Dean (the "1991
Transaction"). MDD, in its role as general partner, sold the real property
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that was the sole or primary asset of the Partnership and a shortfall resulted
such that the Partnership could not satisfy its debt on the property. In the
underlying suit here. Dean sued Defendants seeking contribution from
Defendants toward that shortfall.
II. COUNTERCLAIM
Becker's counterclaim, filed derivatively,' seeks damages from Dean
for the following acts:
*
"

*

"

•

Dean, acting as the alter ego of MDD, breached his fiduciary
duties to the limited partners Dick, Meyer, and Becker.
Dean failed to respond to reasonable demands for information
relating to the partnership, including one request by Becker to
meet to discuss the management of the Partnership, and the
result was that Becker was unable to make informed decisions
about his investment.
Although the Partership was operating at a break-even level,
Dean sold the sole asset of the partnership, its apartment
building, at such a low amount that it resulted in insufficient
funds to repay the notes the partnership owed. Furthermore,
Dean forgave a purchase money mortgage on the property.
In 1997, Dean refinanced a $100,000 note (the "Bard Note")
that was intended as a financing vehicle for a capital
contribution to be made by Bard Investments Company
("Bard"), a limited partner in the Partnership. By refinancing
the Bard Note, Bard, which was owned in part by Dean,
received an early distribution of its capital contribution. Also,
Dean did not seek to recover from Bard the amounts the
Partnership paid to service the note since the Partnership's
inception, despite his attempts to recover distributions made
to Becker.
When MDD became general partner in 1991, it (and by
extension Dean) received additional ownership interest in the
Partnership without making an additional capital contribution
by characterizing any amounts owed as a loan, thus insuring
preferred treatment over the other limited partners.

'There is some question as to whether Becker has properly filed this suit as a derivative
action, as Dean argues and Becker admits, that certain ofthe claims armforpersonal injuries and not
forinjuries tothe Partnership. Furthermore, Dean argues, Beckerhas failed to name the Partnership
as aplaintiffin his counterclaim. I will assume for purposes ofthis motion to dismiss that Becker's
claims are properly filed as derivative claims.
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Dean was grossly negligent in failing to maintain the value of
the property and keep vacancy levels down.
Dean failed to make any effort to settle a real estate tax liability
at a discount, paying the full amount owed at settlement.
Dean was grossly negligent in failing to account for $25,000 in
security deposits.
Dean was grossly negligent in selling the property at a time
when it was neither necessary nor in the Partnership's best
interest.
Dean was grossly negligent in selling the property for a price
below its market value.
Dean refused to act on financing secured by Becker in 1991
that would have resulted in better terms for the Partnership,
instead securing refinancing late on two separate occasions,
resulting in the payment of late fees and extension fees.
Furthermore, Dean did not properly apply the proceeds of a
note, whose purpose was to pay off real estate taxes, toward
those taxes.

o
o
o
o
o

Becker argues that demand on the Partnership would have been futile
based on the fact that Dean was the alter ego of MDD, the general partner,
and he would not have instituted a lawsuit against himself based on his
misconduct. As a result, claims Becker, demand was excused and he may
continue in his prosecution of this suit derivatively.
I. ANALYSIS
A.

Motion to Dismiss Standard

[1] On a motion to dismiss, the Court will accept all well-pled allegations
as true; furthermore, all inferences reasonably drawn from the pleadings
must be construed in the light most favorable to the plaintiffs.2 The Court,
however, will not accept as true conclusory allegations not supported by
specific references to fact.3

'See Kahn v. Icahn, Del. Ch., CA. No. 15916, Chandler. C. (Nov. 12,1998), Men. Op.

at 5.

3See In re FuquaIndus. ShareholderLitig., Del. Ch.,

(May 13, 1997), Mem. Op. at 6.

CA No. 11974, Chandler, V.C.
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B.

DemandRequirement

[2-3] Before I reach any decisions on the merits of Becker's claims, I must
first decide if demand on the Partnership was required or excused. Title 6,
Section 17-1003 of the Delaware Code is the limited partnership parallel to
the General Corporation Law's demand requirement. It requires that a
limited partner suing derivatively "set forth with particularity the effort, if
any, of the plaintiff to secure initiation of the action by a general partner or
the reasons for not making that effort." Derivative suits involving limited
partnerships have been few and far between in this Court,4 but fortunately
the rule regarding demand futility in the corporate context is nearly the same
as that in the limited partnership context.' Therefore, I believe corporate
case law concerning demand futility is applicable in the limited partner
setting. Here I believe that demand was excused.
To reach that conclusion, I need not address the question of whether
MDD is the alter ego of Dean.6 Instead, I look to the first prong of the
Aronson test-whether "a reasonable doubt is created that... the directors
are disinterested and independent."7
[4-5] It is not sufficient to excuse demand (in a corporate context) to simply
allege a director would be required to bring suit against himself.' I do,
however, find it very persuasive that where the general partner is 100%
owned by one person, and the general partner would be required to bring suit
against that person, there is at least some doubt as to the disinterest of that
person. When demand is made in a corporate setting, the board of directors
has some pressure to at least consider the suit, as some directors may feel
they are not as liable as others, or at least some directors may take their
responsibilities seriously, or all directors may be protected by directors and
officers insurance, or several ofthe defendants may be non-director officers

'See, e.g., SeafordFundingLtd Partnershipv. M& MAssocs. I, LP., Del. Ch., 672

A.2d 66 (1995); Litman v. Prudential-BacheProperties,Inc., Del. Ch., 611 A.2d 12 (1992).
SCompareCt. Ch. R. 23.1 (addressing derivative actions in the context of a corporation
or an unincorporated association: "In aderivative action... [tlhe complaint shall also allege with
particularity the efforts, if any, made by the plaintiffto obtain the action the plaintiff desires from

the directors or comparable authority and the reasons for the plaintiffs failure to obtain the action
or for not making the effort.") with 6 Del. C. § 17-1003 (addressing limited partnership derivative
suits: 17n a derivative action, the complaint shall set forth with particularity the effort, ifany, of the
plaintiff to secure initiation of the action by a general partner or the reasons for not making that
effort.").
"Infact, for purposes ofthis motion to dismiss Beckees counterclaims only, Itreat MDD
and Dean as interchangeable without reaching the question of whether MDD was the alter ego of
Dean.
'Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984).
'See Spiegelv. Buntrock, Del. Supr., 571 A.2d 767, 774 n.14 (1990); Pogostinv. Rice,
Del. Supr., 480 A.d 619,625 (1984);Aronson,473 A.2d at 814-15.
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ofthe company and so the potential liability may fall more squarely on those
defendants. Additionally, when a majority of the board of directors is
beholden to the person from whom the damages (or return of funds) will be
sought demand is excused.9 But here, where the only party against whom
relief is sought is the 100% owner of the party that would be requested to
prosecute the lawsuit-what could be closer to beholdenness? MDD is
beholden to Dean because MDD is 100% ownedby Dean. And so, demand
is excused.
I do not need to reach the question whether the second prong of
Aronson is met,namely that "the challenged transaction[s were] otherwise
the product of a valid exercise of business judgment." My analysis of the
challenged transactions below, however, would indicate that Aronson's
second prong would not be met.
C.

Alleged Breaches of FiduciaryDuty

[6]
Merely because demand was excused, however, does not mean that
Becker's underlying claims are valid. I will look at each of the claims to
determine whether they (a) receive business judgment rule protection, and
(b) survive scrutiny under that standard.
1.

Failing to respond to demands for information by

Becker alleges that Dean failed to respond to Becker's demands for

information relating to the partnership and refused to meet with Becker to
discuss the management of the Partnership. Becker believes the result was
that he was unable to make informed decisions about his investment, and so
Dean breached his fiduciary duties toward Becker.

[7]

It is clear, however, that nothing in our partnership law requires a

general partner to meet with limited partners at their every request. The
rights of a limited partner to see information about the limited partnership
are limited by either the partnership agreement or, in the absence of anything
in that agreement, by the fiduciary duty owed by the general partner to the
limited partner.' Here, Becker has made no showing of either requirement.
Furthermore, although Becker claims he needed the information "to make

'Cf In re The Walt Disney Co. DerivativeLitig., Del. Ch., CA. No. 15452, Chandler,
C. (Oct. 7, 1999), Op. at 17-29.
"See Sonetv. Timber Co., L.P., Del. Ch., C.A. No. 16639. Chandler, C. (Dec. 16,1998),

Mem. Op. at 5 ("[U]nless limited by the partnershipagreement, the general partner has the
fiduciary duty to manage the partnership in its interest and in the interests of the limited partners."
(emphasis in original)); Boxer v. Husky Oil Co., Del. Ch., 429 A.2d 995, 997(1981).
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informed decisions about his investment,"" 1 he has made no showing of what
harm he suffered by not being able to evaluate his investment. Accordingly,
I dismiss this counterclaim.
2.

Dean's sale of the property for a low amount

Becker alleges that Dean's sale of the apartment building was at such
a low level as to be grossly negligent. As proof,Becker cites the fact that the
Partnership "was operating on a 'break-even' basis" 2 when he sold it for
below the amount owed on the property.
[8] Merely because the partnership was operating at a break-even level
does not mean the time to sell was not optimal. Perhaps Dean thought the
property value would drop, or perhaps he had been trying to sell it for years
to no avail. Furthermore, any shortfall would be owed by Dean in the same
proportion as his partners. In any case, that decision was well within Dean's
businessjudgment as general partner, and I do not find it so egregious as to
warrant second-guessing his judgment in contravention of the business
judgment rule.
3.

Refinance of the Bard Note

[9] Becker alleges that the 1997 refinance of the Bard Note benefited
Dean disproportionately, since he was a partner in Bard. Becker, however,
does not allege whether any benefit received by Dean in his role as a Bard
partner was even material to him. Further, Becker's allegations are vague on
this count: Becker alleges that "the Partnership should have sought the
return of partnership assets improperly expended to service the Bard note
since the partnership's inception in 1987,"" but he fails to allege in a
non-conclusory fashion why these funds were improperly expended. No
partner seems to have complained about these "improper" expenditures
during the ten years that they were being paid, so I have serious doubts as to
whether they actually were improper. In any event, the refinancing of the
Bard Note seems to me to be a matter properly left to the business judgment
of Dean, and Dean is not alleged to have been interested in the refinancing.

"Counterci. at 14, 3.
121d.at 4.

"Id.at 5.
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MDD's additional ownership intore

[10] Becker alleges that when MDD became general partner in 1991, it
received additional ownership interest in the Partnership without making an
additional capital contribution through the technicality ofcharacterizing any
amounts owed as a loan rather than a capital contribution. As above, I do
not see how this situation can be complained about today, eight years after
the fact, when Becker presumably approved of it at the time.
5.

Dean's failure to maintain the value of the ropert

[11] Becker alleges Dean was grossly negligent in failing to maintain the
value of the property and keep vacancy levels down. This seems to me to be
a classic case for the protections of the business judgment rule-why should
this Court (or any court) second-guess Dean's actions here, when Dean
gained nothing by keeping vacancy levels up and in fact was harmed by it
to the same degree as Becker?
6.

Dean's failure tonegotiate downmreal estate txxes owed

[12] Becker alleges that Dean's failure to make any effort to negotiate
downward a real estate tax liability constitutes gross negligence. While a
savvy businessman may have attempted to do so, nothing suggests it is
grossly negligent not to have done so. The Partnership had a legal obligation
to pay these taxes, and nothing in our law requires a party to shirk its legal
responsibilities where possible to avoid paying what it owes.
7.

Failure to account for $25.000 in security deposits

[13] Becker alleges that Dean was grossly negligent in failing to account
for $25,000 in security deposits. Becker, however, does not adequately
allege why Dean was responsible for this amount and does not respond to the
statement in Dean's answering brief that (a) these amounts have been
accounted for, and (b) the shortfall occurred before MDD became general
partner. Most importantly, I cannot see how this misplacement, even if true,
constitutes gross negligence when it was under two percent of the selling
price of the property.
8.

Timing ofthe sale

[14] Beckers next allegation is that Dean was grossly negligent in selling
the property at a time when it was neither necessary nor in the Partnership's
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best interest. Becker does not allege, however, that Dean failed to obtain the
necessary consents to sell the property nor why the timing was bad. I cannot
understand why this act by Dean is not protected by the business judgment
a classic example of a business decision made by a disinterested
rule, being
14
party.
9.

Sale of the property for a price below market value

This complaint is addressed, and dismissed, in paragraph two above.
10.

Refusal to act on Becker's financing

[15] Becker alleges that Dean refused to act on favorable financing Becker
secured in 1991, instead paying late fees and extension fees. But Becker's
allegation fails to consider why these terms were favorable, so I find this
allegation to be improperly vague and I dismiss it under the requirements of
the business judgment rule.
11.

Failure to apply proceeds of a loan to pay off taxes

[16] Becker alleges that the proceeds of a note whose purpose was to pay
off real estate taxes were used for another purpose. Becker does not allege,
however, that this purpose was improper, and he does not explain why he
was harmed by this business decision of Dean. Most of all, he does not
allege why this action was grossly negligent or how Becker benefited from
this more than his proportional share. As a result, I dismiss this
counter-claim under the requirements of the business judgment rule.
IV. CONCLUSION
I hereby dismiss each of Becker's counterclaims because they fail to
state a claim upon which relief can be granted under Rule 12(b)(6) of the
Court of Chancery Rules.
IT IS SO ORDERED.

"Although Dean may have been interested in the matter ofwhether to bring suit against
himself, he was not interested in the fundamental business decision regarding when to sell the
property.
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DI LORETO v. TIBER HOLDING CORP.
No. 16,564
Court of Chancery of the State of Delaware,New Castle
May 12, 1999
Revised June 29, 1999
Plaintiffs seek specific performance of a mandatory buyback provision
contained in defendant's bylaws and authorized in its certificate. The
mandatory buyback requires a shareholder seeking to sell shares to a nonfamily member to give the shares back to defendant corporation in return for
their book value. Defendant, on the other hand, seeks a summary judgment
challenging the plaintiffs' right to invoke the buyback, claiming that: (1) the
buyback provisions were deleted from the certificate and bylaws before the
plaintiffs communicated their buyback demand; (2) the buyback is an
optional right of first refusal; (3) the buyback is part of a void transfer
restriction placed on the plaintiffs' stock without their consent in violation
of section 202; (4) the plaintiffs agreed as part of a litigation settlement
agreement to waive the transfer restriction, including the buyback; (5) the
plaintiffs wrongful actions as defendant officers and directors precludes
them from invoking equity or, at least, entitles defendant to a set-off for any
sum awarded; and (6) under section 160, defendant is excused from paying
for a buyback that would impair its capital.
The court of chancery, per Chancellor Chandler, denied defendanVs
affirmative defenses. Defendant does not dispute the plaintiffs' critical
allegation that the majority shareholders secretly deleted the transfer
restriction at dispute here. Defendant corporation also failed to file the
amended certificate or serve notice to its minority shareholders that the
restriction had been secretly deleted. Therefore, the court granted the
plaintiffs' specific performance of the book value of their class B shares in
defendant corporation, subject to defendant's potential set-off.
1.

Corporations

0

103

Repeal of a certificate's provision does not take legal effect until an
amended certificate is filed with the Delaware Secretary of State.
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Corporations

C

112, 115, 180, 310(1), 316(1),
320(12)

A certificate's buyback provision is valid and enforceable upon

demand.
3.

Corporations
Notice

Cm-

U
1

191, 194

Under Delaware law, prompt notice of the taking of the corporate
action without a meeting by less than unanimous written consent shall be
given to those stockholders or members who have not consented in writing
and who, if the action had been taken at a meeting, would have been entitled
to notice of the meeting. DEL. CODE ANN. tit. 8, § 228(d) (1974).
4.

Corporations
Notice

0!,

(
1

103, 118, 191, 194

Although a certificate amended by written consent takes effect upon
proper filing even before prompt notice is given, failure to give notice
promptly may in certain instances preclude enforcement of the amended
provisions, at least until it is filed and notice is actually given.
5.

Corporations

C=9 194

An unexplained five-month delay informing the minority shareholders
of a written consent action, during a period which the deleted transfer
restrictions were themselves the subject of litigation, is not prompt notice
within the meaning of section 228(d)'s prompt notice requirement. DEL.
CODE ANN. tit. 8, § 228(d) (1974).
6.

Corporations

Zmm

194

When notice is not prompt, deletion of transfer restrictions in a
certificate and bylaw provisions can not take effect until actual notice is
given,
7.

Corporations

3

53, 54

An unambiguous bylaw or certificate provision shall be read to impart
the clear meaning contained in the language chosen by the drafter.
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53, 54, 55, 56

The court cannot consider hypothetical board actions or
bylaw/certificate modifications that might occur; when language is
unambiguous and ought to be applied as written, giving the words actually
chosen their ordinary meaning.
9.

53, 94

Corporations

A restriction on the transfer or registration of securities of a
corporation may be imposed either by the certificate of incorporation or by
the bylaws or by an agreement by any number of security holders or among
such holders and the corporation; no restriction so imposed shall be binding
with respect to securities issued prior to the adoption ofthe restriction unless
the holders of the securities are parties to an agreement or voted in favor of
the restriction. DEL. CODE ANN. tit. 8, § 202 (1974).
10.

*

Corporations

202, 283(2)

The use of the word binding in section 202 indicates only that a
restriction that violates it is voidable, rather than voidab initio; because case
law deals only with instances where a shareholder raises section 202 as a
defense to an alleged transfer restriction imposed on the shareholder's shares
without the shareholder's approval, the purpose of section 202 is to protect
a shareholder's investment from diminishment through post-purchase
restrictions placed on the shareholder's shares by the corporation or its other
shareholders.
11.

202,283(2)

Corporations

Section 202 does not compel the opposite result of policy protecting
the shareholder's investment from diminishment that does not mandate
nullification of the provision in certain circumstances because presumably
exercise of the terms is in the shareholder's best interest.
12.

Statutes

M

189

In proper circumstances, given that the legislature chose language that
avoids defining the class of parties eligible to invoke section 202, it is
conceivable that a corporation or other'party may have a right to invoke
section 202.
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C=

Corporations

344

Defendant corporation may not avail itself of section 202 because it
admits that it never informed certain shareholders that transfer restrictions
were deleted, and defendant corporation failed to file an amended certificate.
14.

Corporations
f
Fraud

*=
8, 13(2)

317(4)

Misrepresentation occurs when: (1) a party knowingly makes a false
representation; (2) the party whom the false representation was made to was
unaware and incapable of realizing the falsity ofthat misrepresentation; and
(3) the party to whom the false representation was made to relied on that
misrepresentation to their detriment.
15.

Estoppel

i-

52(4), 54

The doctrine of equitable estoppel may be invoked when a party by
his conduct intentionally or unintentionally leads another, in reliance upon
that conduct, to change position to his detriment.
16.

Estoppel

Cffi,

52(4), 54

The party claiming estoppel must show, however, that he or she
lacked knowledge or the means to obtain knowledge of the truth of the facts
in question, relied on the conduct of the party against whom the estoppel is
claimed, and suffered a prejudicial change of position as a result of that
reliance.
17.

103
Cm-

Estoppel
Corporations

80, 141

Plaintiffs acted to their detriment in accordance with defendantfs
misrepresentation that a deleted transfer restriction was valid and under these
circumstances the defendant is estopped from invoking section 202.
18.

Corporations
Contracts

0

103
O
35, 79

There is no binding settlement agreement that would prevent the
plaintiffs from invoking the mandatory buyback because the proposed
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consideration offered in return for settling the litigation was illusory, and
past actions cannot be served as present consideration.
19.

Corporations
Contracts

0:D

G
103
35, 79

There is no binding settlement agreement that would prevent the
plaintiffs from invoking the mandatory buyback because the plaintiffs never
signed the settlement proposal, so the document cannot evidence an
agreement by itself.
20.

Corporations
Contracts

&

02
103
35, 79

There is no binding settlement agreement that would prevent the
plaintiffs from invoking the mandatory buyback because assuming that the
parties agreed to delete the certificate's restriction on transfers, that deletion
could not take effect until the new certificate was filed with the Delaware
Secretary of State.
21.

Corporations

310,316

Defendant/corporation has a potential right to set-off amounts from
the consideration it must pay in exchange for the plaintiffs/shareholders
Class B shares due to the plaintiffs/shareholders breach of their fiduciary
duties to defendant/corporation and its subsidiaries.
22.

Corporations

@9:

53, 54, 57, 58

The defendant/corporation's certificate and bylaws expressly grant a
Class B shareholder the right to put his shares back to the company and the
bylaws provide that the shareholder shall receive the previous year's pershare book value as consideration, the defendant shall pay the amount to the
plaintiffs for their shares, subject to potential set-off for any unpaid
judgments.
Ronald A. Brown, Jr., Esquire, of Prickett, Jones, Elliott & Kristol,
Wilmington, Delaware, for plaintiffs.
Sean P. McDevitt, Esquire, and Andrea B. Unterberger, Esquire, of Pepper
Hamilton LLP, Wilmington, Delaware; and Thomas E. Zemaitis, Esquire,
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of Pepper Hamilton LLP, Philadelphia, Pennsylvania, of counsel, for
defendant.
CHANDLER, Chancellor
For the reasons set forth below, I award plaintiffs Michael and
Andrew Di Loreto the book value of their Class B common shares in
defendant Tiber Holding Corporation, a closely-held Di Loreto family
business, subject to Tiber's set-off for unpaid judgments. Brothers Michael
and Andrew seek specific performance of a mandatory buyback provision
(the "buyback") contained in Tiber's bylaws and authorized in its certificate.
The mandatory buyback requires a shareholder seeking to sell shares to a
non-family member to give the shares back to Tiber in return for their book
value. Tiber challenges the brothers' right to invoke the buyback, claiming
that:
(1)

the buyback provisions were deleted from the certificate
and bylaws before the brothers communicated their
buyback demand;

(2)

the buyback is an optional right of first refusal;

(3)

the buyback is part of a void transfer restriction placed
on the brothers' stock without their consent in violation
of 8 Del. C. § 202;

(4)

the brothers agreed as part of a litigation settlement
agreement to waive the transfer restriction, including the
buyback;

(5)

the brothers' wrongful actions as Tiber (and Tiber subsidiary)
officers and directors precludes them from invoking equity or,
at least, entitles Tiber to a set-off for any sum awarded here;
and

(6)

under 8 Del. C. § 160, Tiber is excused from paying for
a buyback that would impair its capital.

I accept the facts as alleged in Tiber's Answer and in its briefs in
support of its motion for summary judgment. I note, however, that Tiber
does not dispute the brothers' critical allegation that the majority
shareholders secretly deleted the transfer restriction at dispute here. Because
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Tiber failed to file the amended certificate or serve notice to its minority
shareholders that the restriction had been secretly deleted, I deny Tiber's
affirmative defenses and grant Michael and Andrew specific performance of
the buyback provision, subject to Tiber's potential set-off.
I. BACKGROUND
Michael and Andrew's parents, Richard and Jeanne, founded Tiber in
1979 to act as a holding company for various Di Loreto family businesses,
including Regis Insurance Company, a property and casualty insurance
company, Janus Management, Inc., a management firm, and Charter Capital
Corporation, a real estate holding company. Richard is Tiber Chairman and
CEO. Tiber issued 100 shares of Class B stock.
Originally, Jeanne owned all the
Class B shares, but has gifted most of them
Ownership Breakdown
to the three Di Loreto children, Michael,
Tiber Class B Stock
Andrew, and their sister, Mary Di Loreto
# of BShares
31
Jeanne
Ciullo. Currently, the ownership of Class B
23
Mary
to
table
the
in
shown
as
down
breaks
shares
23
Michael
the right.
23
Andrew
and
In the mid-eighties, Andrew
Michael took primary responsibility for
supervising the affairs of Tiber and its
subsidiaries. The brothers wrongfully withdrew funds from the family's
businesses, using various billing artifices to hide their misdeeds. In 1988,
Richard discovered that a $300,000 loan to Charter had been
misappropriated and, after further investigation, uncovered numerous
payments to Michael and Andrew, to a partnership owned by them, and to
various unknown third parties who, it appears, were merely fronts for the
brothers. Richard confronted his sons about their misdeeds and obtained a
written statement from them admitting that Jeanne and Mary owned a
majority of Tiber's Class B shares. Meanwhile, Richard states in an affidavit
that the brothers continued to misrepresent themselves to outside parties as
the controllers of Tiber.
In April 1988, Tiber convened a meeting of its shareholders, followed
by a meeting of its board. Mary attended by phone, authorizing Richard to
act as her proxy at the shareholder meeting. Richard proposed amending and
restating the certificate and bylaws to forbid transfer of the Class B shares
outside of the Di Loreto family. Jeanne and Mary voted a majority of the
Class B shares in favor of the amendments, with the brothers voting their
shares against Richard's proposal. In accord with Jeanne and Mary's
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majority vote, Tiber added Article 5 to its Restated Certificate of
Incorporation and Article VI, Section 4 to its bylaws. Article 5 states:
5.
No share of Class B stock of the corporation shall
be issued or transferred other than to the Corporation, a holder
of Class B stock of the corporation, or a person who is an
"eligible transferee" as defined herein.
An eligible transferee shall include such person or
persons who are direct, lineal descendants of Richard A.
DiLoreto [sic] and Jeanne S. DiLoreto [sic], and shall not
include adopted persons, collateral relations, or relations by
marriage.
Any transfer of Class B stock ofthe corporation shall be
subject to the approval of the Board of Directors, and such
approval shall be freely given provided that the provisions of
this Certificate and any applicable provisions of the bylaws
shall be strictly observed.
The corporation shall be obligated to purchase any and
all Class B shares which a holder of such shares desires to sell,
and which have not been purchased by a holder of Class B
shares or an eligible transferee as defined herein. The
corporation through its bylaws shall provide a means for
determining the price to be paid by the corporation for such
shares.
The bylaw amendment contained identical provisions. It added a
notification procedure for a shareholder seeking to transfer a Tiber Class B
share and authorized a pricing mechanism to determine the price at which
Tiber was obligated to buy back the share, if the proposed transferee was not
an "eligible transferee," i.e., a member of the Di Loreto family:
Any transfer of Class B stock of the corporation shall be
subject to approval of the Board of Directors, and such
approval shall be freely given, provided that the provisions of
the Certificate of Incorporation and the bylaws shall be strictly
observed. No transfer shall be recorded on the books of the
corporation unless and until authorized by vote of the board.
A shareholder of Class B shares who proposes to
transfer any or all such shares shall provide written notice to

'Restated Certificate of Incorporation of Tiber Holding Corporation 5 (adopted and
executed Apr. 18, 1988, and filed with Secretary of State on June 9, 1988).
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the Secretary of the Board of such intent, stating (a) the name
of the registered owner of the shares, (b)the number of shares
to be transferred and the certificate numbers thereof, and (c)
the name and address of the proposed transferee. In the event
that the proposed transferee is not an eligible transferee as
defined herein, or if the proposedtransferee is the corporation, the corporationshallpurchasethe sharesat apriceto be
determined as setforth herein.
The purchase price for such shares shall be determined
by dividing the number of Class B shares then issued and
outstanding by the dollar amount of the "stockholders' equity",
as shown on the year-end financial statement of the corporation
for the year immediately preceding the year in which the shares
are offered for purchase.2
In this action, the brothers seek specific performance of the above
provisions, but this is not the first dispute litigated between the Di Loreto
family members and their companies. Shortly after the buyback provisions'
adoption, Michael and Andrew filed suit on behalf of Regis, the Di Loretos'
insurance company, against Richard, Jeanne, and Mary in United States

District Court in Pennsylvania, asserting that the brothers were Tiber's
majority shareholders.3 Judge Kelly ruled against the brothers, finding that
Jeanne owned thirty-one shares and the three Di Loreto children each owned
twenty-three shares.
In 1989, Tiber and its subsidiaries brought suit against Michael and

Andrew and their spouses in Pennsylvania Court of Common Pleas, alleging
that the brothers had misappropriated corporate funds and realty in
dereliction of their fiduciary duties (the "fiduciary action").4 Then, in 1990,
Michael and Andrew retaliated with an action in the same court; challenging
the validity of the Class B stock transfer restrictions approved by Jeanne and
Mary (the "declaratory action"). 5 The brothers argued that the stock
restrictions violated 8 Del. C. §202, which forbids a company from placing
transfer restrictions on outstanding shares without the possessing
shareholders' consent. Oddly, Michael and Andrew challenged the bylaw
provisions without challenging the corollary Article 5 added to Tiber's
certificate of incorporation. The provisions challenged by Michael and

'rTiber Holding Corp. Bylaws, Art VI, § 4 (emphasis added).
'Regis Ins. Co. v. Di Loreto, E.D. Pa., No. 88-8678, Kelly, DJ. (1989).
4
71iberHoldingCorp.v. DiLoreto,Pa. Common Pleas, No. 89-00133, consolidated with
No. 89-00469(1989).
SDiLoreto v. DiLoreto, Pa. Common Pleas, No. 90-10445 (1990).
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Andrew include the buyback provision for which they now seek specific
performance.
In 1990, two Tiber subsidiaries also brought suit against Fidelity &
Deposit Company of Maryland ("Fidelity &Deposit") in the United States
District Court in Pennsylvania, seeking recovery under a fidelity bond for
loss caused by Andrew and Michael's diversion of funds.6 Fidelity &
Deposit added Michael and Andrew as third party defendants. A jury
returned a judgment in favor of the subsidiaries' $250,000 claim against
Fidelity & Deposit and in favor of Fidelity & Deposits indemnification
claim against the brothers.
In April 1996, after a five-day trial, the jury in the fiduciary action
awarded Tiber $ 1.4 million against Michael and Andrew for their breaches
of fiduciary duty, as well as a constructive trust over certain wrongfully
acquired realty. During oral arguments, Tiber's counsel stated thatjudgment
was final with no appeal pending; it amounted to approximately $3 million,
including accrued interest.
On October 13, 1997, Michael and Andrew allege, Jeanne and Mary
deleted Article 5 of the certificate and Article VI, Section 4 of the bylaws by
written consent. Tiber does not disavow that allegation.7 In early 1998,
Tiber's counsel, Kenneth H. Zucker, telephoned Michael and Andrew's
attorney, Lance Nelson, to propose settlement of the declaratory action.
They agreed that Zucker would send a proposed settlement to Nelson.
Curiously, the contemporaneous records make no mention of Jeanne and
Mary's October 13, 1997, written consents, which would have mooted the
brothers' suit to void the transfer restrictions. On February 10, 1998, Nelson
wrote the court that the parties had "resolved" the transfer restriction
litigation and that a "Praecipe to Settle, Discontinue & End" soon would be
sent to the court. Zucker sent settlement papers to Nelson, but the brothers
never signed them. (Nelson and Zucker have provided affidavits describing
the settlement talks that differ on some key points, described in detail
below.) On March 9, 1998, Nelson told Zucker that the brothers would not
sign the proposed settlement agreement. Separately, Nelson sent Zucker a
letter dated March 6 that contained a "Praecipe to Discontinue" that Nelson
had filed voluntarily with the Court of Common Pleas.
6

Regis Ins. Co. v. Fidelity & Deposit Co. ofMd, E.D. Pa., No. 90-CV-6674 (1990).
'Inits Answer, Tiber states: "As to the averments of fact, it is admitted only that a

Certificate of Amendment of Tibet's Restated Certificate of Incorporation was faxed by Pepper
Hamilton's Delaware office to the Delaware Secretary of State during the morning of March 10,
1998, and that it was marked by the Secretary of State as being filed at 11:10 am. on March 19,

1998, as evidenced by Exhibit H." Answer 13. Tiber similarly admits mailing notices of the
October 13, 1997, written shareholder action to the brothers. Answer 11. Tiber never disavows
the purported written shareholder action memorialized in the faxed amendment and mailed notice.
Therefore, I accept this critical fact as undisputed by the parties.
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On March 7 and 9, Andrew and Michael, respectively, mailed
proposals to sell their Tiber stock to a non-eligible transferee, Tiber itself,'
invoking Tiber's mandatory buyback obligation. On March 10th, Zucker
wrote back that Jeanne and Mary's October 13, 1997, written consents had
deleted the buyback provision-informing the brothers for the first time about
this critical corporate action. That same day, on Tiber's behalf, Zucker faxed
the amended certificate to the Delaware Secretary of State for filing. A week
later, he wrote each brother informing them that Tiber elected not to buy
back the shares and that the shares were freely transferable. The brothers
filed this lawsuit in response.
H. BROTHERS' CONTENTIONS AND TIBER'S DEFENSES
The brothers contend that the buyback provision was valid and
enforceable at the time that they made demand and that it entitles them to put
their shares back to Tiber in return for the shares' previous year's book value.
Tiber raises fifteen affirmative defenses.9 I deal with the nonconclusory
defenses below:"0
1. The buyback provisions were deletedfrom the certificate and
bylaws before the brotherssent their buyback demand
Tiber claims that on October 13, 1997, Jeanne and Mary validly
deleted the buyback provisions from the certificate and bylaws by written
consent of a majority of the Class B shareholders. The brothers contend that
this written consent was an after-the-fact fabrication by Tiber and its
counsel. Alternatively, they argue that even if it happened, the deleted
portions of the certificate were not removed officially until the changes were

'Michael J.Di Loreto, letter to Secretary ofBoard of Directors ofTiber Holding Corp.
(March 9, 1998). Tiber is not included in the definition of eligible transferees, invoking the
mandatory buyback provision. Bylaws, Art. VI, § 4.
"I dismiss Tiber's conclusory afirmative defenses numbered 1, 4, 5, 10, and 11.
Affirmative defense number 9 is dismissed for failure to plead fraud with particularity. CH.Cr. R.
9(b). Tiber voluntarily withdrew affirmative defenses numbered 8 and 15.
"Affirmative defense number 2 is examined in § 4, number 3 in § 5, number 6 in § 3,
number 12 in § 4, number 13 in § 5, and number 14 in § 6. Oddly, Tiber waived its affirmative
defense number 15 ("'his Court does not have subject matterjurisdiction over the claims asserted
in this lawsuit."), but kept number 7 ("The Di Loretos have an adequate remedy at law."). If a
remedy at law is sufficient to resolve this dispute, there is no place for equity jurisdiction, but Ifind
cause to hear this matter for two reasons. First, plaintiff demands an accounting. Second, this
dispute involves a question of first impression regarding 8 Del. C. § 202. A corporation's standing
under § 202 (perhaps more properly pled as the directors' standing) requires an analysis of the
corporation's duties towards its shareholders, an area of fiduciary law traditionally reserved to this
Court. See Clark v. Teeven HoldingCo., Del. Ch., 625 A.2d 869, 878(1992).
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filed with the Delaware Secretary of State and Tiber informed the brothers
of the changes. Because Tiber filed the certificate amendment on March 10,
1998, afterthe brothers mailed their buyback demands, the brothers contend
that Jeanne and Mary's written shareholder action had not taken legal effect
and that the certificate's buyback provision was still in force. They add that
Tiber violated 8Del. C. §228's "prompt notice" requirement when it waited
to inform the brothers about the deleted certificate and bylaw
provisions-purportedly repealed on October 13, 1997-until March 10,
1998. For that reason, the brothers argue that the purported repeal, because
notice was tardy, could not have taken effect before notice was actually sent.
[1-2] I am persuaded by Michael and Andrew's filing and prompt notice
arguments. I also accept the undisputed and strikingly unusual fact that
Jeanne and Mary removed the buyback provisions months before proposing
to settle the brother's declaratory action. But I need not conjecture why
Zucker never discussed this with Nelson in settlement negotiations for an
action that had been mooted months earlier by Jeanne and Mary's written
shareholder action. The dispositive consequence of this undisputed factual
oddity is that repeal of the certificate's provision could not take legal effect
before Tiber filed the amended certificate with the Delaware Secretary of
State." Tiber did not file the amendment until March 10, 1998, after the
brothers demanded Tiber repurchase their shares. The certificate's buyback
provision was valid and enforceable when the brothers made demand."
[3] Furthermore, Tiber's failure to inform Michael and Andrew of Jeanne
and Mary's action by written consent until March 17, 1998, violated 8 Del.
C. § 228(d)'s "prompt notice" requirement. Section 228 provides:

"See 8 Del C. §§ 103(d), 228(b)(1); Rice& Hutchins,Inc. v. Triplex Shoe Co., Del. Ch.,
147 A. 317,321 (1929) (holdingthat certificate's amendmenttakes effectupon filing with Delaware
Secretary of State.), affd, Del. Supr., 152 A. 342 (1930).
"Inlight of Tibe's failure to file the amended certificate, deletion of the corporation's
bylaws is a legally nebulous proposition. The certificate's bnyback provision specifically calls for
the bylaws to provide rules governing Tiber's mandatory buyback provision: "The corporation
through its bylaws shall provide a means for deternining the price to be paid by the corporation for
such shares." Cert. 5. Until March 10, 1998, Tibet's certificate required a bylaw procedure for
pricingTibees mandatory buyback. Deletion ofthe bylaws buybackprovision would have violated
this certificate requirement. See Kirby v. Kirby, Del.Ch., CA. No. 8604, Berger, V.C. (July 29,
1987), mem. op. at 4 ('The validity ofthe amended bylaw tuns, in part, upon whether it conflicts

with the certificate of incorporation."), affd, Del. Supr., 592 A.2d 445 (1990). Deleting a bylaw
provision required by the certificate does not run afoul of 8 Del C. § 109(b) ("The bylaws may
contain anyprovision, notinconsistentwith law orwith the certificate ofincorporation.', but itmns

counter to the fundamental notion of fairness to allow Tibet's two majority shareholders to delete
a bylaw required by the certificate without replacing it with another bylaw meeting the certificate's
provisions.
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Prompt notice of the taking of the corporate action
without a meeting by less than unanimous written consent shall
be given to those stockholders or members who have not
consented in writing and who, if the action had been taken at
a meeting, would have been entitled to notice of the meeting
13

[4-6] Although a certificate amended by written consent takes effect upon
proper filing even before prompt notice is given, failure to give notice
promptly may in certain instances, such as this one, preclude enforcement
of the amended provisions-at least until it is filed andnotice is actually
given. I conclude that an unexplained five-month delay in informing the
minority shareholders of Jeanne and Mary's written action, a period during
which the deleted transfer restrictions were themselves the subject of
litigation, is not prompt notice within the meaning of§ 228. Because notice
was not prompt, Jeanne and Mary's deletion of the certificate and bylaw
provisions could not take effect until Tiber actually gave notice to Michael
and Andrew on March 17, after the brothers demanded the buyback of their
Class B shares.
2. The buyback is an optionalrightoffirst refusal

Tiber argues that the expressly mandatory language of the buyback
provision is, upon closer inspection, permissive. It contends that the
buyback provision gives Tiber the opportunity to examine a shareholder's
proposed transfer to a non-eligible transferee and approve it, making any
amendments to the bylaws and certificate necessary to accomplish the
transfer. The brothers reply that the language unambiguously directs the
corporation to pay book value for shares that a shareholder seeks to sell to
any person not a direct, lineal descendant of Richard Di Loreto.
[7-8] An unambiguous bylaw or certificate provision shall be read to impart
the clear meaning contained in the language chosen by the drafter.1 4 The
Court cannot consider hypothetical board actions or bylaw/certificate
modifications that might occur. In this case, the certificate reads: "The
corporation shalt be obligated to purchase any and all Class B shares which
a holder of such shares desires to sell, and which have not been purchased

138

Del. C.§ 228(d).

"4See Kirby, C.A. No. 8604, at8 ('Indeciding whether the amended bylaw conflicts with
the certificate, the Court uses the rules applied to interpret statutes, contracts and other written
instruments. Ifthe provisions inquestion are unambiguous, they must be applied as written, giving
the language chosen its ordinary meaning." (citations omitted)).

2000]

UNREPORTED CASES

by a holder of Class B shares or an eligible transferee as defined herein."' 5
I agree that this language is unambiguous and ought to be applied as written,
giving the words actually chosen their ordinary meaning.
3. The buyback is partof a void transfer restrictionplaced on the
brothers'stock without their consent in violation of 8 Del. C. § 202
[9] Tiber points out that § 202 prohibits a corporation from placing
restrictions on the transfer of shares that binds shares issued before the
restrictions are put into place unless the shareholder agrees to the restriction.
Section 202 provides:
A restriction on the transfer or registration of
securities of a corporation may be imposed either by the
certificate of incorporation or by the bylaws or by an
agreement by any number of security holders or among such
holders and the corporation. No restrictionso imposed shall
be binding with respect to securities issued prior to the
adoptionof the restriction unless the holders of the securities
are parties to an agreement or voted in favor of the restriction.
(emphasis added)
Tiber claims that the transfer restriction (of which the buyback
provision is a part) was not approved by Michael and Andrew and therefore
is enforceable neither by nor against them. Michael and Andrew insist that
Tiber cannot enforce the transfer restriction against them, but they may elect
voluntarily to invoke the provision that Jeanne and Mary approved.
This controversy thus presents a novel question of Delaware corporate
law: If a shareholderwho voted againsta majority-approvedtransfer
restrictioninvokes the restriction'sterms, can the corporationnullify that
restrictionunder 8 Del. C. § 202?
[10] An examination of § 202's legislative history does not answer this
question. The use of the word "binding" tells me only that a restriction that
violates § 202 is voidable, rather than void ab initio. Our case law deals
only with instances where a shareholder raises § 202 as a defense to an
alleged transfer restriction imposed on the shareholder's shares without the
shareholder's approval.' The purpose of § 202 is to protect a shareholder's
investment from diminishment through post-purchase restrictions placed on
"Certificate 5 (emphasis added).
"See, e.g., Moran v. Household Int'l, Inc., Del. Ch., 490 A.2d 1059, 1079 (1985)
(rejectingplaintiffshareholders' argumentthatthe effect ofadefensive shareholders rights plan was
to restrict alienability of shares already issued in violation of§ 202(b)).
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the shareholder's shares by the corporation or its other shareholders.
(Otherwise, others might circumscribe the shareholder's ability to transfer his
or her shares, reducing the investmen's liquidity and value.)
[11] But what happens if the same shareholder seeks to invoke the
restrictions that otherwise violate § 202? The policy of protecting the
shareholder's investment from diminishment does not mandate nullification
of the provision in this circumstance because presumably exercise of the
terms is in the shareholder's best interests. Section 202, however, does not
compel the opposite result either. The parties have not identified a public
policy that favors allowing a shareholder to enjoy a provision that violates
§202.
[12] Without any instructive public policy or legislative history, I return to
the statute's language to resolve whether Tiber has standing to invoke §202.
I note the statutory phrase, "No restrictionso imposedshall be binding with
respect to securities issuedpriorto the adoption[of the restriction]." The
phrase does not specify whether it voids the binding of the restriction's terms
against the shareholder or against the corporation or against a third party.
Although our case law amply demonstrates a shareholder's right to invoke
§ 202," that does not solve the question of whether § 202 authorizes the
corporation to void a restriction. I am reluctant to hold that it does not, given
that the Legislature chose language that avoids defining the class of parties
eligible to invoke § 202. Rather, I think it is conceivable that in the proper
circumstances, a corporation or other party may have the right to invoke
§ 202." In this case, however, I conclude that Tiber may not avail itself of
this statute.
My reasons are twofold: (1) Tiber admits that it never
[13-14]
informed Andrew and Michael that Jeanne and Mary deleted the transfer
restrictions; and (2) Tiber failed to file the amended certificate. To illustrate
the significance of Tibet's failures to act,let us assume that Tiber otherwise
could have challenged the restriction under §202. Even if so, the facts as
allegedby Tiber show that (1) Tiber knowingly made a false representation
to the brothers, conducting itself through the actions of its principals and its
counsel as if the transfer restriction was still in effect; (2) the brothers were

"See, e.g., Williams v. Geier, Del. Ch., C.A. No. 8456. 13 DEL. J.CoRp. L.815, 821-22

(May20,1987)mem. op. at 10-11 (rejecting shareholderplaintiffs claim thatrecapitalizationplaced
unlawful restriction on shareholders unable to transfer their seniority-based voting privileges).
"AccordJoseph E. Seagram & Sons, Inc. v. Conoco, Inc., D. Del., 519 F. Supp. 506

(1981) (granting injunction under § 202 against target corporation after it approved restriction
against transfer ofshares to hostile acquirer affecting outstanding shares where plaintiffwas hostile
acquirer).
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unaware and incapable of realizing the falsity of that misrepresentation;
and (3) the brothers relied on that misrepresentation to their detriment."'
First, according to Tiber's version ofthe facts, when Jeanne and
[15-16]

Mary deleted the offensive restrictions by themselves, Tiber had a duty to
inform Michael and Andrew about that act under 8 Del. C. § 228. (An
identical duty to disclose that information presumably arose during the
discovery phase of the brothers' declaratory action.) Yet, Tiber never
informed the brothers of this important act. Thus, they were left with the
misimpression that their shares were encumbered by the (possibly voidable)

restriction. Both in pursuing the declaratory action and demanding the
buyback, these two shareholders relied on a misrepresentation perpetrated

by the corporation. Michael and Andrew could not have discovered that the
majority shareholders had attempted to delete the transfer restriction without
Jeanne, Mary, Richard, or Tiber telling them. The brothers relied on that

misrepresentation by bringing a lawsuit that Tiber now concedes was moot
in light of Jeanne and Mary's secret vote and by seeking repurchase of shares
under the provision Jeanne and Mary secretly had deleted. Thus, the
brothers' detrimental reliance on Tiber's misrepresentations as to their right

to transfer the Class B shares is grounds for equitably estopping Tiber from

challenging the brothers' exercise of the buyback provision. °
Secondly, Tiber's failure to inform Michael and Andrew about Jeanne
and Mary's vote is compounded by Tiber's failure to file the amended
certificate with the Delaware Secretary of State. If Tiber had filed the

amended certificate in a timely fashion, Michael and Andrew might have
"See Heckman v. Nero, Del. Ch., CA. No. 1841-S, Jacobs, V.C. (Mar. 26, 1999), mem.
op. at 8 ("The doctrine of equitable estoppel may be invoked 'when a party by his conduct
intentionally or unintentionally leads another, in reliance upon that conduct, to change position to
his detriment.' The party claiming estoppel must show, however, that he or she lacked knowledge
or the means to obtain knowledge of the truth ofthe facts in question, relied on the conduct of the
party againstwhom the estoppel is claimed, and suffered a prejudicial change ofposition as a result
of that reliance." (citing Wilson v. AmericanIns. Co., Del. Supr., 209 A.2d 902,903-04 (1967)).
"Even though the transferrestriction as misrepresented by Tiberwaspotentially subject
to nullification under § 202, the uncertainty and legal complications facing a shareholder whose
shares are subject to even an arguably voidable transfer restriction constitutes a detriment, a legally
cognizable harm, for which equitable estoppel is justified. Although the restriction may be
voidable as againstthe shareholderby the corporationunder §202, itwould be inequitable to allow
Tiber to raise this arguably dispositive, but unprecedented, defense now. Perhaps Michael and
Andrew were aware that they could defeat the transfer restriction under § 202, but Tiber has not
shown and the brothers have not admitted that they had any reason to believe Tiber could void it
as well. Consequently, their knowledge of their own rights under § 202 cannot be construed as
knowledge thatTiber would raise aheretofore-never-raised challenge to a transfer restriction under
§ 202 by the corporation. The brothers are held to be on notice ofthe corporate laws governing their
shareholder rights, but a corporation has not yet been granted standing under § 202 and it would be
inequitable to allow the first corporation to invoke § 202 to be a corporation that misrepresented to
the shareholders that they were bound by the transfer restrictions when the corporation knew that
those provisions had been secretly deleted.
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discovered that their shares were freely transferable and Tiber could have
asserted an irrefutable amendment defense to the brothers' buyback demand.
Tiber did not file for five months. Again, during that period, the brothers
continued to rely on the purported transfer restriction to their detriment.
[17] Because Tiber failed to perform its statutory duties by filing the
amendment and informing Michael and Andrew of Jeanne's and Marys vote,
the brothers took actions that they otherwise had no reason to take. Tiber
offers no facts showing that the brothers knew of Jeanne and Mary's written
consent, and in light of Tiber's undisputed failure to fulfill its statutory
duties, no ground exists to find that they should have known that their
mother and sister had deleted the transfer restriction. Michael and Andrew
acted to their detriment in accordance with Tiber's misrepresentation that a
deleted transfer restriction was valid. In these circumstances, Tiber is
estopped from invoking § 202.
4. The brothers agreedaspartof a litigationsettlement agreement
to drop the transferrestriction,includingthe buyback
Tiber raises an estoppel defense based on the fact that Michael and
Andrew challenged the transfer restrictions placed on their shares in
Pennsylvania's Court of Common Pleas. It argues that the brothers settled
that litigation when Tiber's attorney, Zucker, promised the brothers' attorney,
Nelson, to remove the offensive language. Both lawyers submitted affidavits
describing their negotiations.
Nelson states that he received a call from Zucker on February 4, 1998,
in which Zucker said that he had persuaded Richard to delete the offensive
transfer restriction. Nelson recalls that during a follow-up call, he informed
Zucker that the brothers had not decided if they would accept Zucker's
proposed settlement, but that they would not go to trial and that Zucker
should forward a written settlement proposal to Nelson for his clients to
consider. Zucker sent a proposed settlement in a letter dated February 13,
1998. Nelson states that he never orally agreed to the proposed settlement
and that the brothers never signed it. Nelson wrote the Court of Common
Pleas' administrator that the parties had "resolved" the matter and that it
would not go to trial. (He adds that he was never informed about Jeanne and
Mary's secret vote to delete the transfer restriction.)
Zucker's affidavit recounts the same conversations. He states that
during the first conversation, he proposed that Tiber rescind the transfer
restrictions in return for dropping the litigation. Nelson, he states, promised
to confer with his clients and give Zucker an answer. Zucker states that
Nelson returned his call and accepted Zucker's proposal, asking Zucker to
send a draft to Nelson. Zucker received a copy of Nelson's letter to the court
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administrator informing the court that the dispute had been resolved. Zucker
sent Nelson the proposed settlement. On March 9, 1998, Nelson informed
Zucker that Michael and Andrew would not pursue their action, but also
would not sign the settlement agreement. Zucker also received a copy of
Nelson's Praecipe to Discontinue the litigation, dated March 9, 1998.
[18] The affidavits differ on whether Nelson accepted (tentatively)
Zucker's proposal to end the litigation in return for the brothers dropping the
suit and whether the proposed settlement documented an oral agreement
already reached. Even if I adopt Zucker's version of what transpired, I
cannot find a binding settlement agreement that would prevent the brothers
from invoking the mandatory buyback for three discrete reasons. First,
Zucker's proposed consideration offered in return for settling the litigation
was illusory. The transfer restriction had already been deleted, according to
Tiber. Therefore, the restrictionfs deletion could not be offered in exchange
for dropping the brothers' action. Past actions cannot serve as present
consideration. 2 ' Especially in these circumstances, to allow the deletion of
the restriction to serve as consideration would require the Court to sanction
Tiber's failure to inform the brothers about this act and to enforce a
settlement agreement that was little more than a trick.
[19] Second, the brothers never signed'the settlement proposal, so the
document cannot evidence an agreement by itself. The only settlement
agreement could be the oral agreement between Nelson and Zucker. But,
Zucker states: "I telephoned the plaintiffs' counsel, Lance Nelson, Esq., and
proposed that the Chester County Action be settled by an agreement to the
rescission of the aforementioned shareholder and director actions by all
Tiber's shareholders and directors, including Mr. Nelson's clients, Andrew
and Michael."' No such shareholder action including the brothers was ever
taken. Therefore, the Zucker affidavit fails to state facts showing that a
settlement agreement occurred.
[20] Finally, even ifthe parties agreed to delete the certificate's restriction
on transfers, that deletion could not take effect until the new certificate was
filed with the Delaware Secretary of State. I quote Zucker's proposed
settlement agreements Unanimous Consent of Directors: "RESOLVED,
that the Amendment shall be effective immediately upon the filing thereof
in the office of the Secretary of State of the State of Delaware."' This the

2
Rice & Hutchins, Inc. v. Triplex Shoe Co., Del. Ch., 147 A. 317, 320 (1929)
(disallowing past performance as consideration), affd, Del. Supr., 152 A. 342 (1930).

'Zucker Aff. 3.

'Indeed, Zucker's proposal acknowledged Tiber's obligation to file the amended
certificate: "Promptly upon the Defendants' [Tiber, et al.] receipt of item (iv) [the brothers'
Stockholders' Consents for deletion of the restriction], the Defendants will cause item (ii) [the

amended certificate] to be filed with the Delaware Secretary of State." Zucker's Settlement
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law requires, and it is undisputed that the amended certificate minus the
transfer restrictions was not filed with the Secretary of State until March 10.
It is undisputed that the brothers never signed a consent deleting the
transfer restriction. It also is undisputed that the amended certificate was
filed after the brothers demanded Tiber buy back their shares. Michael and
Andrew neither waived nor lost by laches their right to invoke their buyback
rights. No basis exists for finding that they are estopped from invoking
provisions in a certificate that remained valid because Tiber failed, whether
required under statute or under a settlement agreement, to perform its filing
and notification obligations.
5. The brothers' wrongful actions as Tiber and Tiber subsidiary
officers and directorsprecludes them from invoking equity or, at
least, entitles Tiber to apotentialset-offfor any sum awardedhere
Tiber asks this Court to disregard Michael and Andrew's shareholder
rights because their egregious conduct as officers and directors precludes a
court of equity from exercising its powers in their favor. That wrongful
conduct, however, is not before this court. Indeed, a Pennsylvania court
already has adjudicated Tiber's claims of fiduciary breach and awarded
damages. That being so, there are no grounds for me to impose more
punishment on the brothers beyond that granted by the judge who heard the
case.
[21] Nevertheless, I do not ignore the fact that the brothers were found to
have breached their fiduciary duties to Tiber and its subsidiaries. That
wrongful conduct is a serious matter. To the extent that Tiber holds unpaid
judgments against the brothers, I recognize its potential right to set those
amounts offfrom the consideration it must pay in exchange for Michael and
Andrew's Class B shares.
6. Under 8 Del. C. § 160, Tiber is excused from paying for a
buyback that would impairits capital
If Tiber adequately documents its inability to honor its mandatory
buyback obligations, I will consider its impairment defense at the appropriate
juncture. I would note, however, to the extent that Tiber's obligation is set
off, impairment of capital appears to be a difficult argument to make (at least
for the set-off portion).

Agreement J 1.
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[22] Tiber's certificate and bylaws expressly grant a Class B shareholder
the right to put his shares back to the company. The bylaws provide that the
shareholder shall receive the previous year's per-share book value as
consideration. Tiber shall pay that amount to Michael and Andrew for their
shares, subject to a potential set-off for any unpaid judgments.
The parties shall calculate the per-share book value of the brothers'
Class B shares and the amount of any set-off. If they cannot agree to that
amount or if Tiber wishes to pursue its § 160 defense, I intend to appoint a
special master to conclude this litigation. Within four weeks the parties shall
provide the Court with the above figures. If they cannot agree, the parties
shall endeavor to stipulate to a special master to hear this matter. If they
cannot stipulate to a master, I will appoint one.
III. CONCLUSION
I have not granted Tiber the relief it sought. Nonetheless, I am
convinced that I have granted Tiber, as well as the brothers, the appropriate
remedy: legal separation. The Di Loreto family's business relationship is
dysfunctional, to say the least, and the best solution is for the two groups to
go their separate ways. If I were to deny the brothers their buyback rights,
they would remain minority owners in Tiber. The longer that they remain
co-owners of any Di Loreto family business, the more likely that the
"litigation frenzy" between the brothers and the rest of their family will
continue in this Court and in other jurisdictions. This decision allows
Michael and Andrew to exit Tiber. Their father gave them their Class B
shares and they used that gift as an opportunity to improperly withdraw
funds. In selling their shares back to Tiber, Michael and Andrew can return
some of the value that they misappropriated and end their ill-fated business
relationship with Tiber and their family's other businesses.
For the reasons set forth above, I deny Tiber's affirmative defenses.
I grant the brothers the right to put their Class B shares back to the
corporation for the price defined in the bylaws. That award, however, is
subject to a potential set-offfor anyjudgment amounts Michael and Andrew
owe Tiber.
IT IS SO ORDERED.
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DRESSER INDUSTRIES, INC. v. GLOBAL INDUSTRIAL
TECHNOLOGIES, INC.
No. 16,967
Court of Chancery of the State of Delaware,New Castle
June 9, 1999
Revised June 11, 1999
Plaintiff sought to enjoin defendant from arbitrating their
indemnification agreement, created when defendant became the parent
holding company of plaintiffs subsidiary. Defendant demanded arbitration
on the following claims: (1) the right to recover on plaintiffs insurance
policies from which plaintiff had denied defendant recovery on claims
against one ofthe subsidiary's businesses; (2) plaintiffs improper exhaustion
of certain layers of primary insurance to defendant's detriment; (3) and
defendant's denial of liability for: any claim involving plaintiffs negligence,
any claim involving one of the businesses held by plaintiffs subsidiary
before plaintiff merged with it in 1967, and any claim involving intentional
acts of plaintiff or punitive damages. Plaintiffs complaint alleged that the
indemnification agreement fell under the Delaware Uniform Arbitration Act
(DUAA), which requires timeliness and ripeness of claims to be decided by
the court, and not by an arbitrator. In reply, defendant filed a motion to
dismiss.
The court of chancery, per Vice-Chancellor Strine, granted
defendanfs motion to dismiss because the indemnification agreement was
governed by the United States Arbitration Act (FAA), 9 U.S.C. §§ 1-16 and
the Center for Public Resources Rules for Non-Administered Arbitration of
Business Disputes (CPR), and not by the DUAA. Accordingly, under the
FAA, arbitrators are empowered to decide whether otherwise arbitrable
claims are time-barred or unripe.
1.

Arbitration

M= 1, 1.1, 2, 23.12, 23.13, 23.15

When parties to a contract expressly agree to be governed by the
FAA, the FAA governs; under the FAA, arbitrators are empowered to decide
whether otherwise arbitrable claims are time-barred or unripe.
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0

Pretrial Procedure

679

In deciding a motion to dismiss, the court will assume all allegations
in the complaint to be true and will draw all reasonable inferences from the
complaint in the plaintiffs favor.

3.

Pretrial Procedure

O

623, 624

The court may dismiss the complaint if there are no facts in the
pleadings from which the court could infer that the plaintiff could prevail.
4.

Arbitration
Equity

Om1, 1.1, 2,23.13,23.15
O
32

The DUAA only confers jurisdiction on this court when parties make
an agreement providing for arbitration in this state. DEL. CODE ANN. tit. 10,
§ 5702(a) (1998).
5.

Arbitration

Equity

U
1, 1.1,2,23.13, 23.15
eOm 32

It is the parties' agreement to arbitrate in Delaware that confers
jurisdiction on this court over cases arising under the DUAA. DEL. CODE
ANN. tit. 10 § 5702(a) (1998).

6.

Arbitration
Equity

C=

1, 1.1, 23.12, 23.13,23.15

m 32

The fact that a contract provides for arbitration outside Delaware
should not divest this court of its traditional jurisdiction to enforce or vacate
arbitration awards.
7.

Arbitration

Om 1, 23.12, 23.13

Equity

Ow 32

This courts traditional equityjurisdiction also includes the authority
to enjoin an arbitration because the claims sought to be arbitrated were not
committed to arbitration by the parties.
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IM- 32, 43

This court will not acceptjurisdiction over claims that are properly
committed to arbitration since in such circumstances arbitration is an
adequate legal remedy.
9.

Arbitration

D

1, 1.1, 2, 23.13, 23.15

Binding federal law as set forth in the FAA demands that this court
respect the choice of parties to a contract governed by the FAA to submit
their disputes to arbitration for resolution.
10.

Arbitration
Federal Courts

Gz-

1, 1.1, 1.2, 2, 23.12, 23.13, 23.15, 23.16
*=? 403

In applying general state-law principles of contract interpretation to
an arbitration agreement within the scope of the FAA, due regard must be
given to the federal policy favoring arbitration, and ambiguities as to the
scope of the arbitration clause itself must be resolved in favor of arbitration.
11.

Arbitration
Equity

*
Q

1, 7.5, 23.5, 23.5(2)
32

If the claims a plaintiff seeks to litigate in this court are subject to
arbitration, this court will dismiss the plaintiffs complaint for lack of subject
matter jurisdiction; in this sense, the question of subject matter jurisdiction,
in essence, conflates with the issue of substantive arbitrability.
12.

Arbitration
Equity

Ca
0

1, 1.1, 23.12, 23.14
32,43

When a suit is filed seeking an injunction against arbitration on the
ground that this court rather than an arbitrator should resolve certain issues
relevant to disputes between parties to a contract providing for arbitration,
the test the court uses requires two related inquiries: the threshold question
of whether the dispute is one which, on the face of the arbitration clause of
the contract, is subject to arbitration; and the ultimate question of whether,
realistically evaluating the complaint, a legal remedy is available and fully
adequate.
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Arbitration
Exchanges

U

1,2, 23.12, 23.13, 23.15
11(11), 11(11.1)

Case law under the FAA generally, and sensibly, holds that a claim
does not lose its arbitrability, simply because it may be untimely; rather, the
defendant must raise the statute of limitations as a bar, along with any other
of its defenses, to the plaintiffs arbitrable claims in arbitration.
14.

Arbitration

C=1 1,1.1,23.13,23.15

Where contract language clearly indicates that the parties intended
that the arbitrator adjudicate all defenses to properly adjudicated claims, the
court gives parties' intent effect.
15.

Arbitration
Equity

U
C

1, 1.1, 1.2, 23.10
32

When an arbitration covers the subject matter of the underlying
dispute, a presumption arises that the parties have made a commitment to
have an arbitrator decide all the remaining issues necessary to reach a
decision on the merits of the dispute; the signing of a valid agreement to
arbitrate the merits ofthe subject matter in dispute presumptively pushes the
parties across the arbitrability threshold, and the court will then presume that
other issues relating to the substance of the dispute are for the arbitrator.
16.

Arbitration

U

23.12, 23.15

Generally, resolution of procedural questions, including whether the
invocation of arbitration was timely, commonly referred to as procedural
arbitrability, is left to the arbitrator.
17.

Arbitration
Equity

U
m

1, 1.1, 1.2, 2, 23.12, 23.13, 23.15
32

Given the broad language of the arbitration provision of the
agreement, the parties' selection of the FAA and the CPR rather than the
DUAA to govern the arbitration, the absence of any contractual language
indicating that the defenses were to be litigated before a court and not the
arbitrator, and the FAAt s presumption in favor of arbitrability, the issues
plaintiff seeks to have this court resolve are clearly subject to arbitration
under the agreement.
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Arbitration
Equity

O=
0
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7
32

If defendant's claims are untimely, plaintiffs remedy is to defend the
arbitration on timeliness grounds, not to enjoin arbitration altogether.
Henry N. Herndon, Jr., Esquire, Joseph C. Schoell, Esquire, of Morris,
James, Hitchens & Williams, Wilmington, Delaware; and Donald E.
Godwin, Esquire, David L. Patterson, Esquire, Kenneth W. Rockenbach,
Esquire, of Godwin, White & Gruber, Dallas, Texas, of counsel, for
plaintiff.
A. Gilchrist Sparks, III, Esquire, Alan J. Stone, Esquire, S. Mark Hurd,
Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and
Mark F. Rosenberg, Esquire, David Gaukrodger, Esquire of Sullivan
Cromwell, New York, New York, of counsel, for defendant.
STRIN, Vice-Chancellor
Plaintiff Dresser Industries, Inc. ("Dresser"), a Delaware corporation,
seeks to enjoin an arbitration of certain claims (the "Claims") asserted
against Dresser by defendant Global Industries Technologies, Inc.
("Global"), another Delaware corporation. Dresser contends that most of the
Claims Global wishes to arbitrate are barred by the applicable statute of
limitations and that the remaining claim is not ripe for adjudication (the
"Defenses"). Dresser thus seeks to have this court consider the Defenses and
declare that the Defenses bar arbitration of Global's Claims.
[1]
Global has filed a motion to dismiss, arguing that the complaint fails
to state a claim that Global's Claims are not arbitrable under Global's
contract with Dresser and, therefore, that this court lacks subject matter
jurisdiction to adjudicate the Defenses. In this opinion, I conclude that the
contract between Dresser and Global is unambiguously governed by the
United States Arbitration Act ("FAA"), 9 U.S.C. §§ 1-16, and the Center for
Public Resources Rules for Non-Administered Arbitration of Business
Disputes ("CPR"), and not by the Delaware Uniform Arbitration Act
("DUAA"). Under the FAA, arbitrators are empowered to decide whether
otherwise arbitrable claims are time-barred or unripe. Given that the parties
expressly chose to proceed under the FAA, Dresser's claim fails as a matter
of law and Global's motion to dismiss will be granted.
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1.
The dispute between Dresser and Global has its origins in a 1992
transaction between Dresser and Dresser's then wholly-owned subsidiary,
Indresco, Inc. ("Indresco"). That transaction involved a spin-off of all the
assets, properties, and liabilities of designated businesses (the "Transferred
Businesses") from Dresser to Indresco (the "Spin-Off'). In exchange,
Dresser stockholders received shares in Indresco. Compl. 4. The Spin-Off.
was effected through the execution of a Distribution Agreement (the
"Agreement") dated July 17, 1992.' After the Spin-Off, Indresco
restructured itself so that Global became its parent in a holding company

structure.
One of the Transferred Businesses was Dresser's Harbison-Walker
Refractories Division ("Harbison-Walker"), which was then subject to
numerous lawsuits involving its involvement in the manufacture and
distribution of asbestos and silica-containing products. Id. 5. These
lawsuits involve periods both before and after Dresser merged with
Harbison-Walker in 1967.
In the Spin-Off, Dresser and Global allocated liabilities for
Harbison-Walker and the other Transferred Businesses.
As to
Harbison-Walker, Dresser retained liability for claims against HarbisonWalker "resulting from or exposure to inhalation of asbestos and silica for
third party claims initially filed prior to" July 31, 1992. Id. 6.
Since 1992, Global has indemnified and defended Dresser against any
claims filed against Harbison-Walker after July 31, 1992. Dresser has
reimbursed Global for any amount on those claims Dresser was able to
collect from relevant re-insurance policies Dresser had obtained from
third-party insurance companies, but not from any insurance Dresser had
placed through its own captive insurance company and wholly-owned
subsidiary, Property and Casualty Insurance, Ltd. ("PCIL") or Continental
Insurance Company ("Continental"), which had been Dresser's primary
insurer for twelve of the years between 1973 and 1986.2 Id. 910-12.
In 1998 - - nearly six years after the Spin-Off - - Global changed
course and claimed the right to recover on insurance policies Dresser had
placed with Continental and PCIL. Global also disclaimed liability for: any
claim involving Dresser's negligence; any claim involving Harbison-Walker's
actions before Harbison-Walker merged with Dresser in 1967; or any claim

'The Agreement is integral to Dresser's claim and is referred to repeatedly in the
complaint. Therefore, I will consider its unambiguous terms in ruling on this motion to dismiss.
anderbiltIncome andGrowthAssocs., LL.C.v. Arvida/JMB Managers,Del. Supr., 691 A.2d 609,

612-613 (1996). All other facts are drawn exclusively from the complaint.
2The complaint is a bit murky on this latter point.
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involving the intentional acts of Dresser or punitive damages. Id. T 14.
Finally, Global claimed that Dresser had improperly exhausted certain layers
of primary insurance coverage to Global's detriment Id. T 15.
To obtain a binding determination in support of its position on the
Claims, Global invoked the mediation and arbitration provisions of the
Agreement, § 9.01 of which states:
Mediation and Binding Arbitration. If a dispute arises between
Dresser and Indresco as to the interpretation or the
implementation of this Agreement, the Related Agreements or
any other agreement entered into pursuant hereto, including,

without limitation, any matter involving an Indemnifiable Loss,
Dresser and Indresco agree to use the following procedures, in
lieu of eitherpartypursuingother availableremedies and as
the sole remedy, to resolve the dispute.
Plaintiffs Ex. A, § 9.01 (emphasis added) (hereinafter "PX"). The
Agreement contains a "Governing Law" provision, which states:
This Agreement shall be governed by and construed and
enforced in accordance with the laws of the State of Delaware
(regardless of the laws that might otherwise govern under
applicable principles of conflicts law) as to all matters,
including, without limitation, matters of validity, construction,
effect, performance and remedies.
PX A,§ 10.03.
In February 1999, Dresser and Global participated in mediation
pursuant to §§ 9.03-9.05 of the Agreement. The mediation was
unsuccessful. Thereafter, Global sought to press the Claims in arbitration
pursuant to § 9.05 of the Agreement, which states in pertinent part:
If the parties are not successful in resolving the dispute through
the mediation by the end of such 30-day period, then the
parties agree to submit the matter to binding arbitration in
accordancewith the Centerfor Public Resources Rules for
Non-Administered Arbitration of Business Disputes, as
modified herein, by a sole arbitrator, in Dallas, Texas, selected
in accordance with the provisions of Section 9.06(e) hereof.
The arbitration shall be governed by the United States

'This is the Claim Dresser contends is not ripe.
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ArbitrationAct, 9 U.S.C. §1-16, and judgment upon the award
rendered by the arbitrator may be entered by any courthaving
jurisdiction thereof.
PX A, § 9.05 (emphasis added).
On February 18, 1999, Dresser brought suit here seeking an
injunction against the arbitration. At a hearing on Dresser's motion to
expedite, the parties agreed to defer arbitration until this dispositive motion
could be litigated.
IT.

[2-3] In deciding a motion to dismiss, the court will assume all allegations
in the complaint to be true and will draw all reasonable inferences from the
complaint in the plaintiffs favor. In re USACAFES, L.P. Litig., Del. Ch.,
600 A.2d 43, 47 (1991). The court may dismiss the complaint if there are
no facts in the pleadings from which the court could infer that the plaintiff
could prevail. Id.
Dresser admits that the Claims advanced by Global "but for their lack
of timeliness [and ripeness]" would be subject to arbitration under the
Agreement. Thus, the resolution of this motion largely turns on whether the
Agreement provides for the arbitrator or a court to determine whether the
otherwise arbitrable Claims are time-barred or unripe for adjudication.
Dresser contends that under the Agreement and the DUAA the timeliness
and ripeness of the Claims must be decided by this court and not by the
arbitrator.
For its part, Global contends that Delaware law only applies to the
substantive interpretation of the Agreement and not to the issue of how the
arbitration should be conducted or the scope of the arbitrator's authority.
Since the Agreement contemplates arbitration in Texas under the FAA and
the CPR, Global asserts that the DUAA is inapplicable and that the scope of
the arbitrator's authority must be measured against practice under the FAA
and CPR. Because the FAA and the CPR permit arbitrators to rule on
whether claims are time-barred and ripe. Global contends that this court
lacks subject matter jurisdiction.
III.

[4-5] The DUAA is inapplicable to the Agreement. By its express terms,
the DUAA only "confers jurisdiction" on this court when parties make "an
agreement... providing for arbitration in this State." 10 Del, C.§ 5702(a).
The Agreement provides for arbitration in Dallas, Texas. "[U]nder

