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below market value--and that is why I have applied a discount in the first
place. Accordingly, the value assigned to the shares on the date of the
merger using market price is $25.80 million.
2.

Comprative Analysis

[17] Next, Ruback considered the Hempstead Valuation's failure to do a
market comparison to determine the value of EquiMed and the cashed-out
shares. The comparative analysis approach, also called a comparable
companies approach, seeks to value a company based on first finding
companies that are similar to the company under appraisal and then
"calculating] the value of the company through the use of earnings and
other multiples."' This Court has used this approach as one method for
properly valuing a company.47
The Hempstead Valuation stated that the publicly-traded physician
practice management ("PPM") companies it identified all "were larger in
size and had significantly higher expected growth rates. ' 48 Furthermore,
"as a result of a consent decree, the [Eight] Centers were not growing from
acquisitions or opening any new locations... [and] their expected growth
rates were much lower than the publicly-traded PPM companies," 9 so the
Hempstead Valuation concluded no comparison was appropriate.
Ruback, on the other hand, believed that he found two comparable
companies. Physician Reliance Network ("PRN") and American Oncology
Resources ("AOR"), both of which are publicly-traded PPMs specializing
in oncology. He looked at the two companies' estimated 1995 revenue
multiples, EBITDA multiples, and EBIT multiples, and applied those
numbers to the adjusted 1995 revenue of the Eight Centers to arrive at a
range of equity value (after subtracting out the $4.7 million of
interest-bearing debt outstanding) for the Eight Centers of $84.7 million to
$136.4 million.
Counterclaim Defendants have numerous objections to this
approach. First, they claim that the two companies selected are not
comparable, comparing the present analysis to that in this Courts opinion
in In re Radiology Associates, Inc. Litigation, in which I held that the
comparable companies were really not comparable at all and disregarded

'In re RadiologyAssocs.,Inc. ShareholderLitig.,Del. Ch., 611 A.2d 485, 489 (1991);
see also Harrisv. Rapid-American Corp., Del. Ch., C.A. No. 6462, Chandler, V.C. (Oct. 2,
1990), Mem. Op. at 19.
47See,

e.g., RadiologyAssocs., 611 A.2d at 489; Rapid-American at 21.

'Hempstead Valuation at 54.

41Id. at 54-55.
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this form of analysis." Counterclaim Defendants further believe that PRN
and AOR are not comparable because they also perform medical oncology,
which is far less equipment intensive than radiation oncology, the only type
performed by the Eight Centers, and because they derive significant
amounts of revenues and profits from pharmaceuticals. Both of these facts
make the financials of these two companies significantly different from
those of the Eight Centers, according to Counterclaim Defendants.
[18] The burden of proof on the question whether the comparables are
truly comparable lies with the party making that assertion, here the
Counterclaimants. 51 Without commenting on the validity of Counterclaim
Defendants' other objections to the comparative analysis performed by
Ruback, I agree with Counterclaim Defendants that the companies are not
comparable. As in RadiologyAssociates, I find PRN and AOR sufficiently
different from the Eight Centers as to make any meaningful comparison
impossible, so I ignore this approach in my appraisal of the fair value of the
Eight Centers.
3.

Discounted Cash Flow Analysis

[19-20]
The third approach Ruback used in his valuation, and the only
method used in the Hempstead Valuation, was a discounted cash flow
analysis. While no method of valuation is preferable per se in Delaware,
since the abolishment of the Delaware Block method for appraisals in
1983,52 this Court frequently has employed the discounted cash flow as at
-Del. Ch., 611 A.2d 485 (1991). Specifically, Counterclaim Defendants note that the
comparison here is even more skewed than that in Radiology.Associates:
RadiologyAssociates
Radiology Assoc. Corm. L
$28.2 million
$187.7 million
Revenues
$8A million
35.5%
38.2%
Revenue Growth
7.2%
13.4%
34.4%
Earnings Growth
10.4%
Eight Centers
EiFht Centers

Revenues
$11.8 million
Revenue Growth* -0.8%

PRM

AMR

$137.3 million
69.4%

$99.1 million
$185.9%

72.5%
Not Meaningful
Earnings Growth 0.7%
* Based on actual data for 1992-94 and estimates for 1995, adjusted for 1994 contractual change.
SSee Gilbert v. M.P.M.Enters., Inc., 709 A.2d 663, 671 (1997) ('It is petitioner's

burden to demonstrate the reasonableness of the comparables selected by its expert in the
performance of his analysis.").
PSee Weinberger v. UOP, Inc,

Del. Supr., 457 A.2d 701, 713 (1983) (determining the

Delaware Block approach was too rigid and requiring this Court to allow proof of value "by any
techniques or methods which are generally considered acceptable in the financial community and
otherwise admissible in court").
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least one method of valuation."
The DCF model entails three basic components: an
estimation of net cash flows that the firm will generate and
when, over some period; a terminal value equal to the future
value, as of the end of the projection period, of the firn's cash
flows beyond the projection period; and finally a cost of
capital with which to discount to a present value both the
projected net cash flows and the estimated terminal or
residual value.'
Ruback's valuation used the Hempstead Valuation's discounted cash
flow with four modifications." Because both parties agree with the basic
model and because I have reviewed it and found it fundamentally sound,
I will focus on each of these modifications separately.
a.

Adjust Fee for Collected Revenue

Ruback first added in a fee equal to forty percent of all collected
revenue for all services provided at each facility, based on a provision in
the Consent Decree that allegedly would have all profits swept into the
joint venture so that Colkitts company. Oncology Associates, P.C. ("OA"),
would never earn a profit. This forty percent fee represents that would-be
profit. Counterclaim Defendants disagree wholeheartedly with that
interpretation of the Consent Decree.
Neither side disputes that the Consent Decree called for OA to pay

'See, e.g., Inre Radiology Assocs., Inc. Litig., Del. Ch., 611 A.2d 485 (1991); Cede
& Co. v. Technicolor,Inc., Del. Ch., CA. No. 7129, Allen, C. (Oct. 19, 1990); Neal v. Alabama
By-Products Corp., Del. Ch., C.A. No. 8282, Chandler, V.C. (Aug. 1, 1990), Meri. Op. at 16
(noting that experts consider the discounted cash flow method to be the preeminent method of
valuation); CavalierOil Corp.v. Harnett,Del. Ch., C.A. Nos. 7959,7960,7967. & 7968, Jacobs,
V.C. (Feb. 22, 1988), affid, Del. Supr.. 564 A.2d 1137 (1989); AssociatedImports, Inc. v. ASG
Industries,Inc., Del. Ch., C.A. No. 5953, Duffy,, J. (ret.) (June 20, 1984), affdsub nom. Hubbard
v. Associated
54 Imports, Inc., Del. Supr., 497 A.2d 787 (1985).
Cede at 17-18.
SI do not understand why Rubackls appraisal report did not include a valuation
amount for the derivative claim allegations, as this amount is sought in their unfair dealing claim.
As Counterclaimants state it, the derivative claims are for "grossly exorbitant management fees,
diversions of revenue to OA through improper allocations, and the development of numerous
additional centers with OTI's profits." Counterclaimants' Post-Tr. Br. at 75. Since derivative
claim damages are presumably for past harms, notfuture harms, damages awarded should be
counted as a lump sum in the year they are received, something Ruback did not include. In any
case, because I find the expected net value of any derivative claims to be zero, see pp. 61-62
infra, the omission of this amount by Ruback is a moot issue.
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a fee to OTI equal to twenty percent of the amount OA paid for
professional services, or that the amount paid was to be reviewed on an
annual basis and, if necessary, "adjusted by-the mutual consent of MDI,
OSI, and OA."' Significantly, however, Counterclaim Defendants argue
that the provision does not call for the adjustment to be automatic for the
simple reason that the Consent Decree did not prohibit OA from earning a
profit. Furthermore, argue Counterclaim Defendants, any such
interpretation by this Court would be a violation of the parol evidence rule,
as "the contract is clear."
[21] I do not believe it is so clear, however, as I must view the Consent
Decree not as a document created in a vacuum but as one created as a
response to the significantly changed relationship between the parties. And
as DiGiacobbe testified, the previous agreement between the parties was
that all profits would flow to OTI. 7 DiGiacobbe's testimony was credible
and convincing, and the numbers he provided made it sensible that this is
what the parties planned. 58 Because doctors' salaries would fluctuate from
year to year, this twenty percent was to be recalculated as needed.
Naturally the amount would need to be agreed to by all parties, since it was
a joint venture they were running. In short, I do not believe the parol
evidence rule prohibits the Court from considering the ongoing relationship
between the parties in interpreting a contractual term.
Regarding Counterclaim Defendants' point that there were no
specific discussions between DiGiacobbe and Colkitt on the matter, that
only supports the interpretation that it was business as usual between the
parties in this area after the Consent Decree was put into place. I do not
believe that this Court needs to rely on DiGiacobbe's "secret, unexpressed
intentions" to reach this conclusion. 59
[22] Colkitt denies that he and DiGiacobbe understood that OA would not
earn a profit, while DiGiacobbe states that that was their understanding.
Here I must choose which witness was more believable, and having had the
opportunity to observe both witnesses testify, I am more apt to believe
DiGiacobbe than Colkitt. As a result, I find that the intention of the parties
was for OA not to earn a profit, and because Counterclaimants have
'Consent Decree at 21.
57
1r. 1822-25 (DiGiacobbe).
'Specifically, DiGiacobbe stated that the 2016 fee agreement was reached because the
actual salaries and expenses needed to retain competent doctors for OTI would not likely exceed
32% of total revenue. The billing system in place allocated 40% of billing to professional
services, and 20% of that 40% (which flowed to OA), or 8%,was to be paid back to Ol. This
8%plus the 32%cost of doctors totaled the 40% received under the billing system by OA, and
so when the 8% was sent back to OTT,OA showed no profits.
"Countercl. Defs.' Post-Tr. Br. at 59.
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provided a valid reason for why the fee should be increased from twenty
percent to forty percent-specifically, because that is the amount that will
offset any would-be profits for OA-I allow in full the adjustment made to
the Hempstead Valuation's figures by Ruback.
b.

Reduce Management Fee

Ruback's second adjustment to the Hempstead Valuation's
discounted cash flow model was to "change the 20% management fee paid
to a Colkitt affiliate to the industry standard of 10%." Counterclaim
Defendants object to this adjustment, arguing that the breadth of services
provided by the contract far exceeded any "industry standard" and so the
fee was reasonable. Furthermore, they continue, the fee was actually 18%,
not 20% as alleged, because when the fee paid by OTI to Oncology
Services Corporation ("OSC"), a Colkitt-owned company that succeeded
OSI in providing management services to OTI,was increased from 15% to
20%, it was only done so for the technical revenues, which made up 60%
of revenues. For the remaining 40% professional component of revenues,
the fee remained at 15%.
To support their position, Counterclaim Defendants offered Kirk
Rebane ("Rebane"), an appraiser of physician practices and ancillary
healthcare service companies, as an expert witness. Rebane testified
convincingly that the fee charged was a reasonable one. He surveyed
twenty-two companies that provide billing services for healthcare facilities
and determined that 7.5% was a reasonable rate for this part of the fee. He
then determined the value of the non-billing services by adding up the cost
to do them and dividing it by the revenues of the Eight Centers to arrive at
a 14% fee. The sum of these two figures, 21.5%, is greater than the 18%
charged by OSC. Counterclaim Defendants and Rebane performed a
number of other "reasonableness" tests, including looking at fees charged
by PPM companies and receiving quotes from independent third parties for
the same billing. All indications from these sources were that the 18% fee
charged was reasonable.
[23] Counterclaimants primarily countered this evidence by arguing that
Rebane was not qualified to testify on billing rates in the field of radiation
oncology management because of his "complete lack of education, training
or expertise in the field of radiation oncology center management."' This
argument is not convincing-merely because Rebane does not have
specific knowledge of this very specialized area does not mean that he

6°Counterclaimants' Post-Tr. Br. at 113.
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cannot properly calculate a reasonable management fee for such a
company, especially considering his extensive work in consulting in the
medical field.
[24] Counterclaimants also argue that it cost OSC far less than 20% to
provide the services to OT. I do not consider it important what it might
have cost OSC; my concern is that OSC did not charge a non-market rate
for these services and thus create an artificially low income level for OTI
for purposes of the appraisal. As a result of the foregoing analysis, I
believe the management fee applied in the Hempstead Valuation was
appropriate.
c.

Reduce Discount Rate

Ruback's third modification is to the discount rate the Hempstead
Valuation applies to the future cash flows, arguing that 22.5% is far too
high. He proposes a rate of 13.9%, eliminating the "small stock" and
"company specific risk" premiums included in Hempstead's rate.
Counterclaim Defendants object to this, insisting Hempstead's discount rate
is the appropriate one.
The Hempstead Valuation uses the following method to calculate its
discount rate of 22.5%:
90 day Treasury Bill61
S & P 500 risk premium
"Small" stock premium
Required ROR-Eight Centers 2
Total

5.5%
8.4%
5.2%
3.4%
22.5%

Specifically, Ruback objects to the small stock premium and the
company specific risk premium (i.e., the specific required rate of return for
these cancer centers) and removes both of them from his calculation to
arrive at a discount rate of 13.9%. I believe the correct rate lies somewhere
in between these two figures. Ruback is wrong to exclude any sort of
additional risk for the Eight Centers above that of the S & P 500 as a
whole, but Hempstead is also wrong to include additional risk premiums
as large as he does. What follows is my effort to determine how large
"t Alternatively, Hempstead applies a 6.9%/0 30-Year Treasury Bond yield and a 7.0%
S & P 500 risk premium over that yield, resulting in the same 13.9% total for the risk-free rate
plus the S & P 500 premium.

6I'he required rate of return also is referred to as the company specific premium.
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those premiums should be.
(i)

Company Specific Risk Premium

I begin with an analysis of the validity of the company specific risk
premium that Hempstead added, in the amount of 3.4%. Counterclaim
Defendants cite two recent cases from this Court for support of the use of
a company specific risk premium, Ryan v. Tad's Enterprises,Inc. 3 and
Hintmann v. FredWeber, Inc.' In Tad's, however, Vice Chancellor Jacobs
did not apply a company specific risk premium; instead, he used the beta
calculated by the plaintiffs expert. The Vice Chancellor did find that this
beta was derived by comparing the riskiness of the subject company's stock
with that of a less risky comparable company. That is not the case here,
however, as the Hempstead Valuation did not calculate a beta for the Eight
Centers because, as Counterclaim Defendants point out in their brief, "[flor
public companies,.., beta.., is a mathematical measure of a particular
company's volatility compared to a broader market."6'
Counterclaim Defendants' argument that Hintmann is applicable is
a bit more on the mark. In Hintmann,Vice Chancellor Steele found that
the plaintiff "failed to carry its burden of proving the appropriateness of
adding a 3% company specific risk premium," as "[n]either of [the
appraiser's] proposed reasons for adding the extra premium translated into
greater risk." 66 There the appraiser stated in his report that the premium
was added to reflect "the risk we believe was inherent in management's
projections," while at trial he said it was added because the subject
company was "much more geographically constrained than was the case in
the public companies that we looked at."67
[26] Presumably, Counterclaim Defendants cite to Hintmann for the
proposition that a small stock premium is appropriate and not for the fact
that defendants there failed to carry their burden of showing that the
premium was appropriate. But the law requires that the party seeking to
add the premium (here, the Counterclaim Defendants) bears the burden of
showing that the premium is appropriate.6 I find they have only partly met
that burden.
[27] The concept of a company specific risk premium is not so prevalent
[25]

'Del. Ch., 709 A.2d 682 (1996), affld, Del. Supr., 693 A.2d 1082 (1997).
"Del. Ch., C.A. No. 12839, Steele, V.C. (Feb. 17, 1998).
'Countercl. Defs.' Post-Tr. Br. at 69 (emphasis added).
"Hintmann at 16, 15.
67Id.at 15.

631d
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as Counterclaim Defendants imply, however. In fact, its appearance in our
case law is limited to Hintmann, although in "Gilbertv. M.P.M Enterprises,
Inc.,69 Vice Chancellor Steele applied both a beta and a small company
premium, with the beta perhaps acting as a surrogate company specific risk
premium. Because I agree that the Court should not be a slave to the past
when that past "does not reflect the present state of widely accepted
valuation theory,""0 I am willing to accept that the addition of a
company-specific premium is appropriate in the absence of beta.
The next step is to determine what that premium is. Hempstead cited
several reasons for his choice of a company-specific premium, without
assigning a percentage to any of them with specificity, including:
*

Complete dependence on an affiliated physician group for
patient referral

*
*
*
*
*

Strong and growing competition in the market
Ongoing trends towards managed care and its attendant
pressure on reimbursement rates
Increasing health care regulations
Dependence on a single location
Risk of obsolescence from changes in technology or treatment
practice

I do not believe all of these items are particularly specific to
[28-29]
the Eight Centers, especially the ones relating to competition, dependence
on a single location, and risk of obsolescence. Such "company specific"
risks apply to nearly all companies in the entire United States economy,
and as such they are already factored into the S & P 500 premium. It is
hard to say the trends toward managed care and increased health care
regulations are company specific, but since they do not affect the S & P
500 generally, I will allow them. Because, as I have mentioned, the
Hempstead Valuation does not state how much impact on the company
specific premium each of these factors has, I will estimate that they are
approximately equal; therefore, because I have eliminated half of them, I
reduce the company specific risk premium by an equal amount, to 1.7%.
(ii)
[30-31]

Small Stock Premium

This Court has traditionally recognized the existence of a
69Del. Ch., CA. No. 14416, Steele, V.C. (Apr. 24, 1998), Letter Op. at 5-11.
70Counter6claimants Post-Tr. Br. at 112 (citing UniversalCityStudios,Inc. v. Francis

L duPont& Co., Del. Supr., 334 A.2d 216,219 (1975)).
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small stock premium in appraisal matters." The Hempstead Valuation
relied on by Counterclaim Defendants cites a study by Ibbotson Associates
showing that over the past seventy years, "stocks in the smallest quintile of
the New York Stock Exchange listed companies have achieved a return of
5.2% above the returns that would be expected based upon the capital asset
pricing model."' Counter-claimants' expert Ruback disagrees with this
entirely, stating the small stock premium is "inappropriate under the
principles of Financial Economics and the Capital Assets Pricing Model. 3
Because, as I have just stated, this Court has already accepted the concept
of a small stock premium, I find Ruback's view to be incorrect as a matter
of law, and I must determine what that premium is in this case. As with the
company-specific premium, the burden is on Counterclaim Defendants to
prove the amount.
The Hempstead Valuation relies on the Ibbotson survey to determine
the appropriate small stock premium. Specifically, Hempstead uses
Ibbotson's Table 6-6 to determine that the 17.4% average annual return for
companies in the bottom quintile, arranged by market capitalization
amount, of the New York Stock Exchange (the "Small Company Return")
less the 12.2% average annual return for companies in the NYSE's top
quintile (the "Large Company Return") equals the 5.2% small stock
premium that should be added into the discount rate. My reading of the
Ibbotson Report, however, suggests there are many possible interpretations
of what is an appropriate small stock premium. I focus more on Table 7-4,

in which Ibbotson compares the performance of various groups of stocks

7

See, e.g., Gilbert at 8; Hintmannat 12; Le Beau v. M.G. Bancorporation,Inc., Del.
Ch., C.A. No. 13414, Jacobs, V.C. (Jan. 29, 1998), Meri. Op. at 9-10,26-27; In re Radiology
Assocs., Inc. Litig., Del. Ch., 611 A.2d 485, 490 (1991); Neal v. Alabama By-Products Corp.,
Del. Ch., C.A. No. 8282, Chandler, V.C. (Aug. 1, 1990), Mem. Op. at 16.20,21-22, affd, Del.
Supr., 588 A.2d 255 (1991).
While not all academics have embraced the idea of a small stock premium
wholeheartedly, see, e.g., Richard A. Brealey & Stewart C. Myers, Principlesof Corporate
Finance 188 (5th ed. 1996) ("What about the anomalous relationship between stock returns and
firm size or the market-to-book ratio? ...Maybe [they] are simply chance results, the effect of
data snooping."), others do agree that it is an actual and relevant effect, see, e.g., Shannon Pratt
et al., Valuing a Business 171 (3d ed. 1996) ("A substantial body of published research indicates
that the size of the company is important in that stocks of smaller companies are riskier than
larger ones and that small-company stocks command a higher expected rate of return in the
market."); Stephen A. Ross et al., Fundamentalsof CorporateFinance 350,406 (5th ed. 1996)
(differentiating between the returns for large and small stocks). It is important to note, however,
that even those who do not accept the small stock premium in fll, e.g., Brealey and Myers, do
acknowledge it may exist in some form.
"2Countercl. Defs.' Post-Tr. Br. at 68, citing Ibbotson Associates, Stocks, Bonds, Bills
andInflation, 1995 Yearbook 123-28 (1995) (the "Ibbotson Report").
"Ruback at q 25.
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on the New York Stock Exchange with each other and with the NYSE as
a whole. 4 For example:
*

In the sixty-nine year span from year-end 1925 through
year-end 1994, the NYSE, as a whole, averaged a 9.89%
annual return, while the smallest quintile of stocks, the
so-called "micro-cap" stocks, 5 averaged a 12.50% annual
return.' 6 This difference is 2.61%.
Looking at the forty-nine year return up through
1994-period that may very well meet Brealey and Myers'
statement, "Our only hope of gaining insights from historical
rates of return is to look at a very long period."'--the average
annual return is 12.25% for micro-cap stocks and 11.31% for
the NYSE as a whole, for a mere 0.94% difference.
Looking at the index change from 1979 to 1994, the average
annual return of the micro-cap stocks is 11.94%, actually
2.47% below that of the NYSE as a whole, which averaged
14.41%.

"

*

The significant differences between these premiums, even when
looking at long periods of time, indicate to me that "data snooping," or
searching records to find anomalies that might not exist over longer or
different periods of time, is very possible in determining a small stock
premium, as Ruback testified some finance experts believe. 8 In fact, data
snooping is just as possible when picking the appropriate long-term period,
as evidenced by the comparison above of the forty-nine and sixty-nine year
periods.
[32] Thus, it seems to me that a small stock premium exists, but just as
the difference in returns over sixty-nine years is much greater than that
over other, perhaps equally valid periods of time, the 5.2% small stock

74

recognize &4 the NYSE as a whole is not the same as the S & P 500. In fact, the
NYSE is likely to have a higher return than the S & P 500 if it is true that small stocks
outperform large ones, since the entire NYSE includes a broad range of company sizes. My
point, however, is to show how the period compared affects the relative performance of the
groups of stocks significantly.
SThe portions of Ibbotson that were introduced into the record do not state with
certainty that the Small Stock Return's stocks are in the smallest quintile, but I presume they are
based on the context. In any case, this should not affect my analysis.
7The 1925 index value was 1.0, the 1994 micro-cap index was 3380.446, and the 1994
total NYSE index was 671.490. See Ibbotson, supranote 72, at Table 7-4.
77Countercl. Defs.' Post-Tr. Br. at 69, quoting Brealey & Myers, supranote 71.
"Tr. 2629-32 (Ruback).
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premium that Hempstead reports is also likely too large.79 I think the better
approach is to weight the more recent results more heavily than the older
ones. 0 To accomplish that, I will take the returns over the past 14, 28, 42,
56, and 69 years and average them, generating a weighted return over the
past 69 years for both the smallest quintile and the entire NYSE universe
of stocks. This will have the effect of weighting the most recent period five
times as much as the first period, the second most recent period four times
as much as the earliest, and so on. I believe this to be a more accurate
method of determining the existence and magnitude of any small stock
premium, as anecdotal evidence suggests that the wide availability of
information on small stocks is gradually attenuating the small stock
premium. Any premium demanded by investors today, and over the next
ten years, would be more heavily influenced by recent small stock
premiums than by historic ones.
Period

Micro-Cap
Return

Entire NYSE
Return

Difference

1925-94
1938-94
1952-94
1966-94
1980-94

12.50%
14.48%
13.11%
12.54%
10.76%

9.89%
11.33%
11.30%
10.76
13.23%

2.61%
3.15%
1.81%
1.78%
(2.47%)

12.68%

11.30%

1.38%

Average

Adjusting at least somewhat for data snooping, therefore, the size
effect of small company stocks compared to the NYSE stock universe over
the past sixty-nine years is significantly smaller than it appears at first
glance (looking only at the sixty-nine year average annual return)-not
"I also find that the Hempstead Valuation's use of a small stock premium derived by
subtracting the return of the largest quintile of NYSE firms from the return on the smallest to be
slightly in error, as the appropriate comparison should be the smallest quintile to the S & P 500.
The error, however, is not fatal, as the S&P 500 is made up of many of the largest NYSE stocks
and so is probably similar to the largest quintile. See Standard & Poor's, The S&P 500
Composite Stock PriceIndex, (visited Apr. 16, 1999) tttp://www.annuity.com/SP5O.html>.
WBrealey and Myers argue there is "evidence that the size effect has become less
important since it was first discovered" and documented in RolfBanz, The RelationshipBetween
Return and Market Values of Common Stock, 9 3. Fin. Econ. 3-18 (1981). Brealey & Myers,
supra note 71, at 188 n.20. They believe that the mere discovery---that a company's size may
influence the return on its stock in excess of CAPM-should lead to its disappearance in an
efficient market. See id. at 188.
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2.61%, but 1.38%. But this is not the ultimate conclusion, as this "small
stock premium" does not compare small stocks to S & P 500 stocks but to

the NYSE as a whole. I need to make additional calculations to reach the
appropriate number.
As described above, Hempstead calculated his 5.2% small stock
premium using Table 6-6 of Ibbotson, which was the difference between
the sixty-nine year average annual Small Company Return (17.4%) and
Large Company Return (12.2%). Table 6-6 is not broken down by year in
the same way as Table 7-4, so I cannot directly determine a more
appropriate return (i.e., "non-data-snooped") based on that difference. But
when I consider the fact that data snooping increased the difference I
calculated above by 1.89 times (2.61% divided by 1.38%), I can assume it
affected the 5.2% difference cited by Ibbotson and Hempstead to the same
extent Thus, the appropriate small stock premium is not 5.2% but 2.75%."
I conclude that the appropriate discount rate to be applied is 18.35%:
90 day Treasury Bill
S & P 500 Risk Premium
Small Stock Premium

Company Specific Premium
Judicially Determined Discount Rate:
d.
[33]

5.5% 82
8.4%
2.75%

1.7%
18.35%

Adjust Terminal Value

Ruback's final modification to the Hempstead Valuation's discounted

cash flow model is to increase the terminal value applied to the company
by using an EBIT multiple determined by comparison to AOR and PRN.
As I determined above, AOR and PRN are not comparable to the Eight

"My calculations are as follows:
Difference between Total Weighted NYSE Return and Micro-Cap Stock Return over
69 Years (Table 7.4):
2.61%
(b)
Difference between Total Weighted NYSE Return and Micro-Cap Stock Return over
69 Years (My Calculation):
1.38%
Overestimation of difference due to data snooping [(a)/(b)]:
1.891x
(x)
Difference between Average Total Return for Large and Small Company Stocks over
(a)

69 Years (Table 6-6):

5.2%

(y)
Overestimation of weighted difference due to data snooping:
1.891x
Difference between Average Total Return for Large and Small Company Stocks over 69
Years [(x)/(y)]:
2.75%
"As mentioned above, Hempstead alternatively applies a 6.9% Treasury Bond yield
and a 7.0% S &P 500 risk premium over that yield, resulting in the same 13.9% total.
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Centers, and so I accord this method no weight. The Hempstead Valuation,
on the other hand, uses the Constant Growth Valuation Model ("CGVM"),
which is widely accepted as the best, even if imperfect, method to
determine a terminal value for a discounted cash flow analysis. The
CGVM multiple is determined by the formula:
(1+g)
(r-g)
where g = estimated long-term earnings growth rate, and r
investor's required rate of return.
Because of its wide acceptance, I adopt this method as the
appropriate one, adjusting it, of course, for my recalculated required rate
of return (Le., discount rate) of 18.35%. Thus, the CGVM multiple I will
apply is:
1 + .03
=

6.7101x

.1835-.03
e.

Calculation

Now I will recalculate the value of the company using the discounted
cash flow method as it appears in the Hempstead Valuation with the
adjustments I have determined to be appropriate. I will combine the Eight
Centers' cash flows into one table, as Ruback did in his analysis, for
simplicity's sake.
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Description of DCF lines (and source of information)
o

"Hempstead" is Hempstead & Co., Inc.'s August 29, 1997 valuation,
Table Y ("Cancer Centers Combined DCF").

o

"Ruback" is Report of Richard S. Ruback, dated July 25, 1997,
Exhibit 7b.

L

D um oscrip
to

1

Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)

2
3

Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
[4]/[2]

4
5
6
7
8
9

Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
([4]/60%) x 40% (Judicially-determined professional revenue)
[4]+[5]
Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
[6] x 15% (Judicially-determined management fee)
[6] x 26% (Professional expenses in the amount of 26% of Total
Revenue in each year, which is the average for COG for three years
ended December 31, 1992, 1993, and 1994) (Ruback)
[7]+[8]+[9]
[6]-[10]
Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
[12]+[13]
[1l]-[14]

10
11
12
13
14
15
16
17
18
19
20
21
22

Sum of Income Tax / Sum of Pretax Income from Eight Centers' Fair
Value Reports (Hempstead and Ruback)
[15]x[16]
[15]-[17]
Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
[18]-[19]
Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)
Sum of Eight Centers' Fair Value Reports (Hempstead and Ruback)

23

[21]+[22]

24
25
26
27
28
29

[20]-[23] (Judicially-determined terminal value)
Years out less .5 year (Hempstead and Ruback)
1/(1 + 18.35%)-[25] (Judicially-determined 18.35% discount rate)
[24] x [26]
Sum of [27] across
[28] x 40% (Counterclaimants' share of the Eight Centers)
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C.

FinalDeterminationofFairValue

[34-35]
My two calculations for the value of the Eight Centers
(without yet valuing the winding-down operations of OTI, the value of

which is undisputed) are $25,800,000 using the stock market value
approach and $10,034,816 using the discounted cash flow method. As I
stated above, this Court favors the discounted cash flow approach, based

in large part on its wide acceptance. Furthermore, I believe it is a more
accurate predictor of the value of the company, as it only considers factors

affecting the Eight Centers, whereas the stock market approach may
include to an unknown degree factors beyond just the Eight Centers and
extending to EquiMed. As a result, I will weight the discounted cash flow

method at twice the stock market method' and assign a value of
$15,289,877 to the Eight Centers." The final step is to add in the value of

OTI. Hempstead reports its value as ofthe valuation date to be $2,263,452,
and Counterclaimants do not object. Counter-claimants' share of the
company is 40%, or $905,381, so adding that to the $15,289,877 fair value
of the Eight Centers gives a total fair value of $16,195,258 of the date of

the Cash-Out Mergers.
D.
[36]

Interest

The parties agree that the prudent investor rate of interest that shall

apply is 0.86% per month.8 5 The parties disagree, however, on whether

13n the past, this Court has reduced the weight of market price valuations in appraisal
cases where no reliable market existed for the stock. See, e.g., Tannetics,Inc. v. A. Indus., Inc.,

Del. Ch., C.A. No. 5306, Marvel, C.(July 17, 1979) (15 percent weight given to market price);

Universal City Studios, Inc. v. FrancisL duPont& Co., Del. Ch., 312 A.2d 344 (1973), affld,

Del. Supr., 334 A.2d 216(1975) (12.5 percent weight); Swanton v. State Guar.Corp., Del. Ch.,
215 A.2d 242 (1965) (10 percent weight).
Here, I do not believe there is no reliable market for the stock, but I also believe the
discounted cash flow method is a more accurate predictor of the value of the Counter-claimants'
share. The stock market valuation, being significantly higher than the DCF valuation, may take
into account economies of scale, synergies, or other factors not contained in the DCF valuation.
As such, I will discount its weight by the amount I deem appropriate, here to one-half the weight
of the DCF valuation. Cf Kleinwort Benson, Lta v. Silgan Corp., Del. Ch., C.A. No. 11107,
Chandler, V.C. (June 15, 1995) (weighting the Court's comparative market analysis valuation
at one-half the discounted cash flow valuation).
'"Calculated as: ((2 x $10.034,816) + $25,800,000)/3 = $15,289.877.
"This agreement is unusual in an appraisal case. In Delaware's growing body of
appraisal case law, many pints of toner fluid (and typewriter ribbon ink before that) have been
spilled as a result of attorneys arguing over the appropriate interest rate to be applied and judges
analyzing the arguments and determining that rate. A commentator's recent suggestion has
strong intuitive appeal:
Because the dissenting shareholder is entitled to payment as of the
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interest should be simple or compound. This Court has considered this
issue before." In this case, I am convinced that the fair rate of interest
should be compound. It is simply not credible in today's financial markets
that a person sophisticated enough to perfect his or her appraisal rights
would be unsophisticated enough to make an investment at simple
interest 5 -- in fact, even passbook savings accounts now compound their

interest daily. This fundamental economic reality strongly indicates to me
that, our litigants typically being at least as financially sophisticated as
passbook savings holders and seeking at least the same return, interest on

appraisal cases should be compounded daily, not monthly. As for the
defendant company in an appraisal action, it is even harder to imagine a
corporation today that would seek simple interest on the funds it holds. 8

transaction date, and often does not receive full payment until much later,
appraisal litigation often involves a skirmish over the amount of interest the
corporation must pay the shareholder as a result of this delayed payment.
In many cases, the litigants and courts have expended considerable energy
resolving the interest rate that should be applied in this context. A
statutorily defined rate of interest would simplify matters and eliminate this
counterproductive expenditure of resources. The rate chosen must be fair,
and able to respond to market conditions, rather than fixed at a level that
becomes outdated. An interest rate tied to the prime rate would be a
workable solution.
Barry M. Wertheimer, The Shareholders'AppraisalRemedy andHow CourtsDetermine Fair
Value, 47 Duke LJ. 613, 709-10 (1998).
"See, e.g., Gonsalves v. StraightArrow Publishers,Inc., Del. Ch., CA. No. 8474,
Chandler, C. (Mar. 26, 1998) (compound interest), affd in partandrev'd inpart,Del. Supr., 725
A.2d 442 (1999); Hintmann v. FredWeber, Inc., Del. Ch., C.A. No. 12839, Steele, V.C. (Feb. 17,
1998) (compound interest); LeBeau v. M.G. Bancorporation,Inc., Del. Ch., C.A. No. 13414,
Jacobs, V.C. (Jan. 29. 1998) (compound interest), affd in partandrev'd in part en banc, Del.
Supr., _ A.2d _, No. 153, 1998, Holland, J. (Apr. 30, 1999); Grimes v. Vitalink
Communications Corp., Del. Ch., C.A. No. 12334, Chandler, C. (Aug. 26, 1997) (compound
interest), affad Del. Supr., 708 A.2d 630, andcert. denied, 119 S. Ct. 160 (1998); Ryan v. Tad's
Enters., Inc., Del. Ch., 709 A.2d 682 (1996) (simple interest), affd, Del. Supr., 693 A.2d 1082
(1997); TV58 Ltd. Partnershipv. Weigel Broad Co., Del. Ch., C.A. No. 10798 Chandler, V.C.
(July 22, 1993) (simple interest); Harrisv. Rapid-AmericanCorp., Del. Ch., C.A. No. 6462,
Chandler, V.C. (Oct. 2, 1990) (simple interest), affd in part and rev'd in parton other grounds,
Del. Supr., 603 A.2d 796 (1992).
"'Commentators hold the same view. See Wertheimer, supra note 85, at 710 n.517
("The award of simple interest penalizes dissenting shareholders and does not accord with
economic realities."); David S. Reid, Note, Dissenters' Rights: An Analysis Exposing the
JudicialMyth ofAwarding Only Simple Interest,36 Ariz L. Rev. 515, 538 (1994) ('[C]ompound
interest is not simply helpful to dissenting shareholders, but rather it is mandatory to achieve full
compensation for the loss of use of money. Fortunately, the Delaware appraisal statute was
drafted with the foresight to provide the courts with discretion to award compound interest.").
Judicial opinions (from non-Delaware jurisdictions at any rate) hold likewise. See cases
collected in Grimes, Mem. Op. at 39 n.92.
11In another recent case I found:
[C]ompound interest is 'the standard form of interest in the financial
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One cannot imagine that a sophisticated businessman like Colkitt would
invest his companies' funds in instruments yielding simple rates of interest.
Nor is it conceivable that Colkitt's lenders were providing his companies

with capital at simple rates of interest.
Section 262(h) of our General Corporation Law requires the
[37-39]
Court of Chancery to determine "afair rate of interest, if any, to be paid
upon the amount determined to be the fair value." 9 Section 262(i)
elaborates on that point, providing: "Interest may be simple or compound,
as the Court [of Chancery] may direct."" The Delaware Supreme Court
recefitly held, in MG. Bancorporation,Inc. v. LeBeau, that § 262(i)
requires this Court to "elaborat[e] upon its decision to award compound
interest, on the basis of the record established in [the] case."9 I note here
that the record in this case contains nothing to explicitly guide me as to

whether the "fair rate" for these dissenting stockholders involves a simple
rate or a compound rate of interest. 2 But I can reasonably infer from the
fact that the Counterclaimants were sophisticated enough to bring this suit,

that they would at least invest their money in a passbook savings account
and therefore earn compound interest. Therefore, I award interest at the

rate of .86% per month, compounded monthly.'

market' ... Certainly respondent has earned compound interest on its
investments during the pendency of this proceeding and certainly
petitioners would, have had to pay compound interest to borrow funds
during the pendency of the proceeding. Accordingly, I am unable to
conclude that an award of simple interest will adequately compensate the
petitioners for the loss of the use of their funds or prevent the corporation
from retaining unjust benefits from the use of petitioners' funds.
Grimes, Mem. Op. at 38.
"8 Del. C. § 262(h) (emphasis added).
98 Del. C. § 262(i) (emphasis added).
"Del. Supr., A.2d__. No. 153, 1998, Holland. J. (Apr. 30, 1999), at 31.
9"Counterclaim defendants contend that the Court must award simple interest for two
reasons. First, they argue that simple interest is presumptively the fair rate of interest under our
case law. Second, they claim that the dissenting stockholders are estopped from seeking
compound interest because their counsel answered a contention interrogatory with a claim for
simple interest.
I reject these arguments. Section 262(i) directs this Court to establish a fan-interest
rate. The parties to this case did not stipulate to the form of interest Counterclaimants' pre-trial
brief requested an "appropriate" rate of interest. Their post- trial brief requested compound,
while defendants sought simple. Neither party introduced any evidence during the trial on the
simple versus compound issue. Hence, the record is silent on this point. Accordingly, this Court

exercises its discretion based on the existing record, which includes facts, and inferences,

regarding the parties' financial sophistication and the market conditions in which the parties were
operating at the time of the Cash-Out Mergers.
I fact, as I mentioned above, deposit accounts at banks typically compound interest
on a daily basis. Therefore, I think an argument can be made (but was not here) that interest
should be compounded on a daily, rather than monthly, basis. The agreed-upon rate in this case,
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Before the amendment of section 262(i) in 1987 (which gave this
Court discretion to award simple or compound interest), this Court only
had authority to award simple interest.' In the years that followed the
1987 amendment, this Court routinely awarded simple interest with no
discussion of the matter and with no reversals or remands from the
Supreme Court.95 It is only recently that the Court of Chancery has
awarded compound interest. But in Gonsalves v. Straight Arrow
Publishers,Inc., the Supreme Court reversed and remanded this Courts
decision to award compound interest, stating that the "new pattern, one of
awarding compound interest as a matter of course,... is of concern...
[s]ince the Court of Chancery provided no explanation for its selection of
compound interest."96 And, in Le Beau,the Supreme Court again expressed
concern about the "developing trend toward the routine awarding of
compound interest," stating "[s]uch an award, however, is the exception
rather than the rule."97

compounded daily, leads to an effective rate of 10.87% per year, barely higher than the 10.82%
per year that results from monthly compounding (compared to a 10.32% annual rate of simple

interest).

"See Grimes, Mem. Op. at 35-36.
SSee, e.g., Gonsalves v. Straight Arrow Publishers,Inc., Del. Ch., CA. No. 8474,
Allen, C.(Nov. 27, 1996; revised, Dec. 5, 1996) (no discussion), rev'd on other grounds, Del.
Supr., 701 A.2d 357 (1997) (no discussion); Kleinwort Benson, Ltd v. Silgan Corp., Del. Ch.,
C.A. No. 11107, Chandler. V.C. (June 15, 1995) (no discussion); Wacht v. ContinentalHosts,
Ltd., Del. Ch., C.A. No. 7954, Chandler, V.C. (Dec. 23, 1994) (no discussion); Chang's
Holdings, S.A. v. Universal Chems. & Coatings, Del. Ch., C.A. No. 10856, Chandler, V.C.

(Nov. 22, 1994), (one paragraph holding that petitioners had not persuaded the Court that it
should diverge from "general practice" of awarding simple interest); Salomon Bros. Inc. v.
InterstateBakeries Corp.,Del. Ch., CA. No. 10054, Berger, V.C. (May 4, 1992) (no discussion);
Hodas v. Spectrum Tech., Inc., Del. Ch., C.A. No. 11265, Berger, V.C. (Dec. 8, 1992) (no
discussion); Cooper v. Pabst Brewing Co., Del. Ch., CA. No. 7244, Hartnett, V.C. (June 8,
1993) (no discussion); In re Appraisal of Shell Oil Co., Del. Ch., Consol. CA. No. 8080,
Hartnett, V.C. (Dec. 11, 1990) (no discussion), affd, Del. Supr., 607 A.2d 1213, 1222 (1992)
(holding "we are not inclined to disturb the discretion exercised here in the awarding of simple
interest"); Harrisv. Rapid-AmericanCorp., Del. Ch., CA. No. 6462, Chandler, V.C. (Oct. 2,
1990) (noting that "[tihe parties did not stipulate and do not agree, however, as to whether such
interest should be simple or compound," that decision was "thereby left to the discretion of the
Court" which chose "not to depart from [its] 'standard practice' of allowing only simple
interest"), affd in partand rev'd in parton othergrounds,Del. Supr., 603 A.2d 796, 809 (1992)
("In view of the trial court's broad powers under § [sic] 8 Del. C.[§] 262(i), there clearly was no
error or abuse of discretion in awarding Harris simple interest."); Neal v. AlabamaBy-Products

Corp., Del. Ch., CA. No. 8282, Chandler, V.C. (Aug. 1,1990) (no discussion), affd, Del. Supr.,
588 A.2d 255 (1991) (no discussion); Pinson v. Campbell-Taggart,Inc., Del. Ch., C.A. No.

7499, Jacobs, V.C. (Feb. 28, 1989; revised, Apr. 21, 1989, Aug. 11, 1989, &Nov. 28, 1989) (no
discussion).

'Gonsalves v. StraightArrow Publishers,Inc., Del. Supr.,

Walsh, J. (Jan. 5, 1999) Order at 10 (emphasis added).

'Le Beau, at 29-30 (emphasis added).

A.2d._, No. 232, 1998,
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[40] But where did the rule of simple interest come from? Since 1987 (to
repeat) the Legislature has made it clear that either simple or compound
interest may be awarded, as the Court of Chancery directs. The rule of
simple interest, therefore, was legislatively abolished in 1987. Now, it is
quite true that the Court of Chancery has, in many appraisal decisions since
1987, routinely awarded simple interest, often without explanation." On
other occasions, interestingly, the Court has referred to the "practice" or
"tradition" of simple interest as its rationale for awarding simple, rather
than compound, interest. Of equal note, the Supreme Court either has
affirmed these unexplained simple interest determinations, entirely without
comment, or has expressly deferred to the Court of Chancery's "broad
power under 8 Del. C. § 262(i)," acknowledging the trial judge's
discretionary authority to determine a fair rate (and form) of interest. 9
So what is a trial judge in an appraisal case today to make of the
Supreme Court's concern that recent Chancery decisions awarding
compound interest appear to be a "developing trend" or a "new pattern."
If it is fair to call decisions in four appraisal caseslo° a trend, it nonetheless
seems no less justified than the pre-existing trend or practice (over more
than a dozen cases) 1° ' that it has displaced. Indeed, it is my opinion that the
primary reason so many Chancery decisions after 1987 routinely awarded
simple interest is a function ofjudicial inertia-that is, simple interest was
the form of interest the Court had always granted in appraisal proceedings.
But that hardly qualifies as a reasoneddetermination of the form and rate
of interest that will fairly compensate dissenting shareholders for the
extended loss of use of their money. Nor did reliance on this historical
practice of awarding simple interest accurately reflect the appraisal statute!s
goal of preventing the respondent corporation from retaining unjust
benefits from the use of the dissenting shareholders' funds. The rule or
practice of awarding simple interest, in this day and age, has nothing to
commend it-except that it has always been done that way in the past. And
on that score, I side with Holimes: "It is revolting to have no better reason
for a rule of law than that so it was laid down in the time of Henry IV. It
is still more revolting if the grounds upon which it was laid down have
vanished long since, and the rule simply persists from blind imitation of the
"See note 95 supra.
"See Harrisv. Rapid-AmericanCorp., Del. Supr., 603 A.2d 796, 809 (1992).
'®See Gonsalves, Hintmann,LeBeau, and Grimes,supranote 86.
10'See cases cited in note 95 supra,as well as Tad's and MV58, supranote 86. But see
PaskillCorp. v. Alcoma Corp., Del. Ch., CA No. 16221, Steele. V.C. (June 16, 1999) (awarding
simple interest, noting that petitioner relied upon 11 percent (simple) discount rate for
corporation's largest asset to reflect corporation's cost of capital and denying request for 11
percent compound interest).
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past."'" In Delaware, no rule of simple interest exists in the General
Corporation Law and, to the extent a rule has developed in our case law, it
is time to put an end to it. The grounds for the rule of simple interest are
at best the inability of a prudent investor to receive compound interest and
are at worst a blind adherence to the past.
Unless Section 262(i) is changed to require the awarding of
compound interest, however, our General Corporation Law, for now,
requires the Court of Chancery, in the exercise of its discretion, to choose
between simple or compound. It is a decision committed by statute to this
Courts discretion. One might reasonably wonder how that discretion
should be exercised when parties in an appraisal case have not introduced
any evidence regarding the investment return of the litigants. 03 I submit
that it is entirely proper in such cases for this Court to draw the inferences
I have drawn, based on the indisputable realities of the financial market,
based on the Court's assessment of the relative financial sophistication of
the parties, and based on common sense.
III. UNFAIR DEALING CLAIM
Counterclaimants also seek judgment on their claim that the
Cash-Out Mergers were the result of unfair dealing by Counterclaim
Defendants. They divide their claim into three parts: (1) the timing and
disclosure of the Cash-Out Mergers was designed to, and did, prevent the
minority shareholders from receiving fair value; (2) the structure of the
Cash-Out Mergers was designed to, and did, prevent the minority
shareholders from receiving fair value, as Counterclaim Defendants did not
provide certain pertinent information to Hempstead; and (3) the
Counterclaim Defendants' failure to ascribe any value to the derivative
litigation filed by Counter-claimants depressed the value of OTI and the
Eight Centers. I address each of these claims in turn.

102Oliver Wendell Holmes, The Pathof Law 187 (1921).
"In point of fact, very few, if any, appraisal trials provide a record on which the trial
judge may base his compound versus simple interest decision. The parties usually fail (or refuse)
to address this minuscule issue. That should not be surprising. After spending days, or even
weeks, in a trial, wading through swarms of hired experts and hours of excruciating testimony,
the trial judge, the parties, and counsel are determined to get it over as quickly as
possible-which means no one wants to prolong the trial by even a minute in order to have yet
more testimony on an issue like simple or compound interest. After two or three weeks of trial,
it is inhumane to expect the trial judge to plead for yet another bucket of water to be added to

the ocean.
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A.

Law of an Unfair DealingClaim

[41-44]
Our law allows a plaintiff in a cash-out merger to file, in
addition to an action for appraisal, a claim for violation of entire fairness
by the corporation or its board of directors. While an appraisal claim is
based in statute, an unfair dealing claim is based in case law."' Such a
claim consists of two elements, unfair dealing and unfair price, also known
as procedural fairness and substantive fairness, respectively."° Both of
these aspects of fairness have to be met for a board's decision to be found
entirely fair to the minority shareholders. The burden of proof on these two
issues is with the plaintiff where the board of the company being sued is
disinterested in the transaction, and it is with the defendant where the board
is interested.
[45] With regard to the complicated interplay between an appraisal action
and an unfair dealing claim. Vice Chancellor Jacobs made the following
observation in Nebel v. Southwest Bancorp, Inc.:'06
Claims based on fraud or breach of the fiduciary duty
of disclosure cannot be adequately addressed in an appraisal,
for the additional reason that nondisclosures of material facts
might warrant injunctive relief that would prevent the merger
from taking place. To say it differently, disclosure-based
claims cannot be resolved in an appraisal proceeding because
the appropriate remedies for disclosure violations (such as
rescission or its monetary equivalent) are inconsistent with
the purely monetary relief that is available in a statutory
appraisal. 1°7
[46] Therefore, Counterclaimants must show damages in excess of the
fair value I have awarded in the appraisal action. In other words, if
Counterclaimants cannot show the alleged unfair dealing by Counterclaim
defendants resulted in damages in excess of the $16,195,258 I have
awarded them, less the $6,040,000 they were offered in the Cash-Out
Mergers, or $10,155,258, they will essentially fail to receive any additional

1L1See, e.g., Ryan v. Tad's Enters., Inc., Del. Ch., 709 A.2d 682 (1996), affld, Del.
Supr., 693 A.2d 1082 (1997); Cede & Co. v. Technicolor,Inc., Del. Supr., 634 A.2d 345 (1993);
Rabldn v. PhilipA. Hunt Chem. Corp., Del. Supr., 498 A.2d 1099 (1985); Weinberger v. VOP,
Inc., Del. Supr., 457 A.2d 701 (1983).
"°'See Weinberger, 457 A.2d at 711.
"'Del. Ch., C.A. No. 13618, Jacobs, V.C. (Mar. 9. 1999).
1Id. at 11.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 25

damages as a result of their unfair dealing claim."'
B.

Analysis of the Present UnfairDealingClaim

Counter-claim Defendants have conceded the interestedness of the
OTI board of directors. Therefore, Counterclaim Defendants bear the
burden of proving that they did not engage in unfair dealing, or if they did,
that the damages resulting from the unfair dealing do not exceed the
amount I have awarded as fair value in the appraisal portion of this case
less the amount offered to Counterclaimants as a result of the Hempstead
Valuation.
1.

Timing and Disclosure ofthe Cash-OutMerr

[47] Counterclaimants allege that "the timing and disclosure of the Cash
Out Mergers was designed for the sole purpose of permitting Colkitt to
reap for himself the total value of the consideration already offered to him
by EquiVision. " ' °I In other words, Colkitt was able to profit from the
EquiMed Transaction while Counterclaimants were blocked out of it. My
fair value determination on the appraisal claim has factored in the EquiMed
Transaction, however, and so I cannot find that any aspect of value related
to the timing or disclosure of the Cash-Out Mergers has had any negative
"It is hard for me to see how Counterclaimants here (or plaintiffs in any
appraisal/unfair dealing case) can show that the unfair dealing hurt the shareholders by more
than the fair value of the company less the amount offered for their shares, especially
considering the Supreme Court's statement in Weinberger v. UOP, Inc., that "in a non-fraudulent
transaction we recognize that price may be the preponderant consideration outweighing other
features of the merger." Weinberger,457 A.2d at 711. The Supreme Court described the factors
inherent in fair dealing versus fair price and said they must be addressed together. But where
claims for unfair dealing do not rise to the level of fraud-and here there is no claim by
Counterclaimants that it did-the Court should primarily focus on whether the price was unfair.
Consider this example: If this Court determines that a company has a fair value of
$100 million and the company has offered $5 million in a cash-out merger to a ten per cent
shareholder, the Court will award the shareholder an additional $5million in an appraisal action.
Now, assume that the shareholder has also filed a claim for unfair dealing, asserting that the
company was really worth $150 million, but the timing of the merger was such that the majority
shareholder captured all of the additional value once he cashed out the minority shareholders.
The problem, it sems to me, is that the Court has already determined the value of the company
to be $100 million, so why now should a minority shareholder be allowed to assert a separate
claim for unfair dealing? The shareholder's unfair dealing claims should be factored into the
price that the Court has determined in the appraisal action. And the unfair price claims, or
substantive fairness claims, are almost by definition included in the appraisal value determined
by the Court. See Coates: FairValue, supranote 39 at 1260-62 & n.33. But see id at 1262
n.34.
"'Counterclaimants' Post-Tr. Br. at 70.
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effect on the valuation of the Eight Centers that has not been captured
already in my appraisal of the Eight Centers.
2.

Structure of the Cash-Out Mergers

[48] Counterclaimants argue that "Colkitt and Caravan, with the
unwitting assistance of Hempstead, structured the Cash Out Mergers to
ensure that the value of the 8 Spin-Off Corporations offered through the
Specifically,
Cash Out Mergers was extraordinarily depressed.""'
Hempstead was not apprised of the EquiMed Transaction or the existence
of the derivative claims. I believe, however, that my valuation above has
undone any influence Hempstead's ignorance as to the EquiMed
Transaction's occurrence may have had on the valuation by specifically
including it as a factor in determining the fair value of the Eight Centers.
With regard to the derivative claims, I address them below. Thus, I see no
additional value here that would lead me to believe the unfair dealing claim
may exceed the appraisal's fair value calculation.
3.

Failure to Ascribe Any Value to the Derivative Claims

[49] Counter-claimants contend that the three derivative suits filed
against Colkitt and two other directors of OTI, for diversion of revenue,
exorbitant management fees, and exorbitant lease rates paid to Colkitt's
parents, should have been revealed to Hempstead and factored into any
valuation of OTI and the Eight Centers. They cite their expert, Grover C.
Brown, as having placed a $19,707,217 value on these derivative claims.
Counterclaim Defendants' expert. Professor Lawrence Hamermesh,
disagreed, pointing out that Brown (a) did not discount the claims for
likelihood of success but rather valued them as if they would be winners,
and (b) did not factor into his analysis litigation by Integra Bank against
OTI which would significantly or entirely offset any derivative claims by
shareholders. Hamermesh's valuation subtracted out (a) the likelihood that
the claims would fail, (b) the attorneys' fees that would need to be paid, and
(c) any indemnification OTT would have to its board members.
Hamermesh's conclusion, after further subtracting out the value of Integra
Bank's claim against OTI, was that the net contingent value of all claims
was a negative $2.5 million. Because this Court has previously held that
"there would be strong logic in including the net settlement value of such
claims as an asset of the corporation for appraisal purposes," subtracting

I°Id. at 71.
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"attorneys' fees.., from any estimated value,"'1 I find both strong case

law and even stronger intuitive support for Hamermesh's view that all
litigation must be factored in, and all defenses against it must be
considered, in determining the value of contingent claims. Accordingly,
I do not find any additional value that should be ascribed to the Eight

Centers as a result of the derivative litigation against OTI's directors.1 I
also, however, do not find Counterclaim Defendants have borne their
burden of proving that the valuation of the claims should be a negative $2.5
million. Therefore, I find that the contingent litigation amount that should
be added to the valuation is $0.

4.
[50]

Summary of Unfair Dealing Claim

The unfair dealing claims are a hybrid of procedural and substantive

unfair dealing. I do not find that any of Counterclaimants' claims of unfair
dealing add any potential value to the fair value I have determined in the

appraisal section of this Opinion."'

I also, however, do not find that

Counterclaim Defendants have proven that any of these claims are worth
less than the fair value I have determined through the appraisal process.
Therefore, I find the value of Counterclaimants' unfair dealing claims to be
equal to the § 262 fair value of the Eight Centers, less the $6,040,000
offered to Counterclaimants as a result of the Hempstead Valuation. In
other words, I find the Counterclaim Defendants dealt unfairly with the
Counterclaimants, and the amount of damages equals the fair value I have
determined above less the $6,040,000 offered.

"'Gonsalves v. StraightArrow Publishers,Inc., Del. Ch., C.A. No. 8474, Allen, C.
(emphasis added).
(Aug. 22, 1996), Mem. Op. at 2-3 & n.1
" 2Although I find the net derivative litigation value is zero, that does not mean I
cannot find the fee for collected revenue to be forty percent, presumably one of the goals of the
derivative litigation-while I essentially find that no damages are appropriate for past harms, I
believe one result of the derivative suit would be the.future adjustment of collected revenue to
reflect a forty percent fee. See supra pages 26-30.
13 am not certain that a purely procedural unfair dealing claim could add any value,
especially considering that a Court's appraisal should encompass elements of value that were
denied the plaintiff by the defendant's unfair procedure, such as the timing of the merger. See,
e.g., Kumar v. Racing Corp. ofAm., Del. Ch., CA. No. 12039, Berger, V.C. (Apr. 26, 1991),
Mem. Op. at 10 ("The timing of a merger constitutes unfair dealing when (1) the minority
stockholders are financially injured by the timing and (2) the controlling stockholder gains from
the transaction what the minority lost."). Ifthat is true, then I do not understand how or why the
Court cannot calculate, as an aspect of its appraisal analysis, the "value" that the majority
shareholder extracted from the minority. The appraisal process should fairly capture the
elements of value that were taken from the dissenting minority.
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IV. BREACH OF CONSENT DECREE CLAIM
Counterclaimants' final claim is that Counterclaim
[51-52]
Defendants breached the Consent Decrees provisions concerning Colkitt's
right to purchase the treatment centers. I base my holding on this claim on
the fact that the Consent Decree explicitly grants Colkitt an option to
purchase the cancer treatment centers. It does not require him to do so and,
in any event, reading the alleged intent of the parties into the interpretation
of the contract (as Counterclaimants would have me do) when that intent
contradicts the stated language of the contract is not an accepted method of
contract interpretation."1 4 Specifically, the Consent Decree provides that

"Colkitt, his agents, associates, affiliate companies, or designee, shall have
the option to purchase the fifteen (15) cancer treatment centers owned by
Onco Tech .... ,, Nothing else in the Consent Decree requires Colkitt to
purchase the centers.
Furthermore, Counterclaimants bear the burden of proving
[53-54]
their breach of contract claim, and I do not find that they have met that
burden. All five cases they cite for the proposition that this Court should
broaden the definition of the word "purchase" to include a merger interpret
the word "seller" under the Securities Exchange Act of 1934 and under
Rule 1Ob-5.116 The SEC and the courts, of course, have always defined
words such as "purchase," "sell," "purchaser," and "seller" very broadly.
That does not mean Pennsylvania law, which is the law that should govern
the Consent Decree since it was entered into as a result of litigation in that
state, does the same, and Counterclaimants have cited no cases to
demonstrate that it does.
Counterclaimants are correct that the cases cited by Counterclaim
Defendants to show that a cash-out merger is not a purchase" 7 are not "on
all fours" with this matter. It seems to me that a cash-out merger is more
similar to a purchase of a company than it is to a sale of assets, as the

"i'See,e.g., Gallagherv. Fidelcor,Inc., Pa. Super., 657 A.2d 31, 33 (1995), appeal
denied,Pa. Supr., 678 A.2d 365 (1996).
I'Consent Decree at 25 (emphasis added).
"'Dudley v. SoutheasternFactor& Fin.Corp., 446 F.2d 303, 306-07 (5th Cir.), cert.
deniedsub nom. McDanielv. Dudley, 404 U.S. 858 (1971); Dasho v. Susquehanna Corp., 380
F.2d 262,266-67 (7th Cir.), cert.deniedsub nom. Bard v. Dasho,389 U.S. 977 (1967); Vine v.
Beneficial Fin.Co., Inc., 374 F.2d 627 (2d Cir. 1967); Issen v. GSC Enters., Inc., 508 F. Supp.
1278 (N.D. 111. 1981); Voege v. American Sumatra Tobacco Corp., 241 F. Supp. 369,374 (D.
Del. 1965).
"'See RothschildInt'lCorp.v. LiggettGroup,Inc., Del. Ch., 463 A.2d 642, 646 (1983)
(addressing a sale of corporate assets); In re Jones' Estate, 105 A.2d 353 (1954) (stating "a
merger of two corporations cannot be considered as a sale of their property by the constituent
companies").
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Rothschild and Jones' Estate cases consider. Both Delaware and
Pennsylvania law do, however, treat a merger differently from the sale of
a company, and so I decline to say that the Cash-Out Mergers are actually
a purchase of the company as contemplated in the Consent Decree. But in
any event, Counterclaimants have not met the burden of proving that the
intent of the parties overruled the actual language of the Consent Decree
nor that the option to purchase turns into an obligation in the event of a
merger. Thus, I find this claim lacking in substance and dismiss it for
failure to state a claim upon which relief may be granted.
V. CONCLUSION
For the masons set forth above, judgment will be entered in favor of
Counterclaimants and against Counterclaim Defendants in the amount of
$16,195,258, plus prejudgment interest calculated at the rate of 0.86% per
month, compounded monthly, from August 30, 1995 to the date of
payment. Costs of this litigation are assessed against Counterclaim
Defendants. Counterelaimants shall elect whether the judgment shall be for
the fair value determined under § 262 or for the unfair dealing claims.
Counsel should confer and submit a form of order that implements
this decision.

PASKILL CORP. v. ALCOMA CORP.
No. 16,221
Court of Chancery of the State of Delaware,New Castle
June 16, 1999
Revised June 23, 1999
Plaintiffs, minority shareholders in a cash-out merger, brought an
action challenging the valuation method employed in determining the fairmarket value of the corporation's assets. Specifically, plaintiffs challenged
the inherent fairness of decreasing asset value to reflect future tax and sales
expenses normally incurred upon the investments' sale.
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The court of chancery, per Vice-Chancellor Steele, held that: (1)
realization of capital gains tax on the appreciated value of the assets was
neither speculative nor hypothetical, but a virtual certainty and should,
therefore, be deducted prior to making a distribution to the minority
shareholders; and (2) a reduction of asset value for future sales expenses
was not justified in a section 262 action for two reasons: (a) the cost has
not accrued at the time of the merger and is not inevitable, and (b) the
ability of the majority shareholder to eliminate or decrease the cost
complicates quantifying a reasonable reserve.
1.

Corporations
Evidence

584
O
O3 601(4)

To value investment assets, it is appropriate to use a net asset
valuation that incorporates current market value estimates.
2.

Corporations

CO

584

Tax liability, realized or unrealized, encumbers the appreciated value
of the asset at the time of a merger and should be shared proportionately.
3.

Corporations
Evidence

Ow 584
01m 601(4)

A Delaware fiduciary who complies with the substance of the SEC

rules and who complies with the relevant AICPA principles in taking a
reduction for future tax liabilities has presumably justified its actions.
4.

Corporations
Evidence

CH 584
Cam 601(4)

Without any substantive rules by which to measure the
reasonableness of the fiduciary's conduct and perceiving the sales expense
to be a hard-to-quantify post-merger cost associated with only one potential
use of the asset by the majority shareholder, the sales expenses may not be
used to reduce the minority shareholder's proportionate interest in the fair
value of the acquired corporation's investments.
5.

Corporations
Evidence

Co

584

COO 601(4)

Capital gains tax liability on acquired corporation's assets is not
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realized until a triggering event occurs, but it is incurred at the time that
appreciation occurs and is quantifiable by applying currently applicable
state and federal tax laws; consequently, since these charges are not
speculative, but knowable at the time of the merger and caused by asset
appreciation, the tax reduction is consistent with Delaware case law.
6.

Corporations
Evidence

0= 584
601(4)

Where realization of capital gains tax on the appreciated value of
assets was a virtual certainty, it is common business practice and not mere
speculation to conclude a hypothetical willing buyer, having reasonable
knowledge of the relevant facts, would take some account of the tax
consequences of contingent built-in capital gains on the assets of the
corporation at issue in making a sound valuation of the property.
7.

Corporations

GE

584

Utilization of net asset valuation for determining the fair market
value of an investment asset that derives its worth strictly from the fact that
others are willing to pay the owner to acquire the asset is appropriate when
valuing shares of an ongoing concern.
8.

Corporations

G

584

In a section 262 proceeding, if the tax liabilities are contingent and
potentially avoidable, it would be grossly unfair to allow a majority
shareholder to take away part of the minority's cash consideration to
provide for a tax charge that the majority would later arguably be able to
avoid; in such a case, the tax revenues would serve to increase the
majority's stake at the expense of the minority.
9.

Corporations
Evidence

Q-- 584
601(4)

For purposes of determining value of stock held by stockholders
dissenting from merger of corporation, corporate asset value of stock
represents judgment as to fair market value of corporate assets based upon
price that would be agreed upon by willing seller and willing buyer under
no compulsion to sell or buy. DEL. CODE ANN. tit. 8, § 262 (1974).

2000]
10.

UNREPORTED CASES

Corporations

C=

584

A reduction for future sales expenses is not justified in a section 262
action for two reasons: (1) the cost has not accrued at the time of merger
and is not inevitable, and (2) the ability of the majority shareholder to
eliminate or decrease the cost complicates quantifying a reasonable reserve.

DEL. CODE ANN. tit. 8, §262 (1974).
Michael D. Goldman, Esquire, and Matthew E. Fischer, Esquire of Potter
Anderson & Corroon, Wilmington, Delaware; James F. Downey, Esquire,
of Stroock, Stroock & Lavan, New York, New York, of counsel; and Seth
E. Frank, Esquire, ofLeBoeuf, Lamb, Greeene & MacRae, New York, New

York, of counsel, for plaintiff.
Henry E. Gallagher, Jr., Esquire, Arthur G. Connolly, IH, Esquire, and
Samuel D. Brickley, II, Esquire, of Connolly, Bove, Lodge & Hutz,

Wilmington, Delaware; and George J.Noumair, Esquire, John V. Thornton,
Esquire, and Michael S. Press, Esquire, of Noumair & Riad, New York,
New York, of counsel, for defendants.
STEELE, Vice-Chancellor

On November 12, 1997, Okeechobee Inc., a Delaware corporation,
merged into a wholly-owned Delaware subsidiary of its majority
shareholder, Alcoma corp. As part of the transaction, Okeechobee cashed
out its minority shareholders at $9,480.50 per share. Petitioner Paskill
Corp., which owned 140.625 shares in Okeechobee, perfected its rights
under 8 Del. C. § 262 and seeks appraisal of the fair value of its shares.
Okeechobee was a non-public, closely-held, close-ended investment
fund (qualifying as a "C" corporation under the internal revenue code). It
held $224,367 in cash, a small amount of miscellaneous assets, and a large
investment in securities, a mortgage-backed note and real estate. This
dispute centers around Okeechobee's calculation of its investments' fair
value. Okeechobee valued its investments at current market value and
deducted costs for future tax liabilities and future sales expenses related to
sale of those assets.' Paskill accepts Okeechobee's numbers for the assets
appreciated current market values, but challenges the two reductions. This
case posits the following legal question:
'The sales expenses included reasonable sales conunissions, attorneys' fees,

environmental regulatory approval costs, etc. Costs, Okeechobee asserts, normally incurred in
sales of these sorts of assets.
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In appraisingthe fairvalue of its cashed-out minority shareholders'
shares, if a corporation uses the current market value of marketable
securities, the face value of a mortgage-backed note, and a certified
appraiser'scurrent real estate estimate to value those investments, is it
entitled to reduce the appraisedvalues to reflectfuture tax and sales
expenses normally incurredupon the investments' sale?
[1-2] The minority shareholder is entitled to its proportionate interest in
the fair value of those investments. To value investment assets, it is
appropriate to use a net asset valuation that incorporates current market
value estimates. The question is whether the minority shareholder can
expect to realize the investments' current value without incurring taxes or
transaction costs. I conclude that the nature of these two liabilities is not
the same. Taxes triggered by the sale of an asset are not caused by the sale.
They are incurred as the asset's value rises above its purchase price (or
basis). Payment, not the tax liability itself, is deferred until a sale or other
triggering event occurs. That tax liability, realized or unrealized,
encumbers the appreciated value of the asset at the time of the merger and
should be shared proportionately.
[3]
Taking a reasonable reduction for a future tax liability merely
recognizes the obligation of the minority shareholders to share in the tax
obligation caused by the asset's appreciation in value. SEC rules and
American Institute of Certified Public Accountants (AICPA) principles 2
governing accounting for capital gains tax on unrealized asset appreciation
provide a sound, well-accepted framework for taking this reduction.
Accordingly, a Delaware fiduciary who complies with the substance of the
SEC rules and who compliesowith the relevant AICPA Principles in taking
a reduction for future tax liabilities has presumably justified its actions
Okeechobee's reduction for future sales expenses, however, is a
different matter. Okeechobee justifies it by claiming that the process of
giving the minority shareholder fair value requires estimating the
liquidation value of the investments and that liquidation inevitably involves
the sales expenses deducted by Okeechobee. I cannot accept that argument
for two reasons.

2

Okeechobee, in particular, relies on AICPA Investment Companies Special
Committee, Audits of Investment Companies (3d. ed., July 1987).
3Whether or not the

fiduciary isrequired by federal law to comply with the SEC rules

is irrelevant. The only issues are whether the SEC rules set forth an appropriate standard and

whether the fiduciary's reduction meets it. Because Paskill does not challenge the substance of
the reductions, I accept Okeechobee's appealing and unrebutted assertion that the SEC rules and
AICPA Principles provide a logical, well-accepted framework to calculate the reduction.
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First, sales expenses occur only when and if sale of an asset occurs.
They are not an accrued, deferred liability such as capital gains tax. Sales
expenses represent transaction costs associated with one possible use of an
investment. It is a cost difficult to quantify because the seller may be able
to reduce or eliminate the expenses. Okeechobee's investments were not
sold, but retained by its acquirer at the time of the merger; therefore, sales
expenses had not been incurred and the minority shareholders should not
front a portion of a cost that might (or might not) be incurred down the
road. Instead, the minority are entitled to shareholders pro rata share of the
assets' value as a held investment.
[4]
Furthermore, Okeechobee presents no body of SEC rules or AICPA
Principles that governs accounting for future sales expenses. I presume
none exist-an indication that, unlike tax liabilities, sales expenses are not
a suitable subject matter for this type of accounting treatment. Without a
well-established, well-respected body of rules to govern the
appropriateness and calculation of such a reduction, this Court would have
to devise its own standard of reasonableness. This endeavor would
consume judicial resources poorly suited for the task and force the
Members of this Court to preside over battles of expert witnesses in which
litigants would contest the reasonableness of sales expense reductions.
Without any substantive rules by which to measure the fiduciary's conduct
and perceiving the sales expense to be a hard-to-quantify, post-merger cost
associated with only one potential use of the asset by the majority
shareholder, I conclude sales expenses may not be used here to reduce the
minority shareholder's proportionate interest in the fair value of
Okeechobee's investments.

L BACKGROUND
Okeechobee is a small, closely held, closed-end investment
company, exempt from registration with the SEC and classified as a "C"
corporation by the IRS. Okeechobee's chief investments were the
securities, real estate, and mortgage-backed note in controversy here.
Okeechobee's majority shareholder at the time of the merger was another
Delaware corporation, Alcoma Corp., which is owned by the Heckscher
Foundation for Children, Inc., a not-for-profit corporation. A month
before the merger, Alcoma owned 31.5% of Okeechobee's shares. On
October 17, 1997, Alcoma sent Okeechobee's other shareholders a
memorandum informing them that Alcoma intended to increase its
ownership of Okeechobee stock by merging with another of Okeechobee's
large shareholders. The memorandum also told the other shareholders
that Okeechobee's board of directors had agreed to Okeechobee's merger

620
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with Alcoma.
The memorandum set forth the terms of the merger: Okeechobee's
minority shareholders would receive in cash the "net asset value" of their

stock and Alcoma would receive "the equivalent per-share amount but in

kind."4 The memorandum also described the method by which Alcoma
would calculate net asset value for Okeechobee's investments:
The net asset value would be determined by valuing the

marketable stocks and bonds held by Okeechobee at their
trading values on the New York Stock Exchange (or other
public markets in which such securities are traded) shortly
prior to the effective date of the merger. Any mortgages held
by Okeechobee would be valued at full face value. The real
estate of Okeechobee would be valued at full face value. The
real estate of Okeechobee would be valued by an independent
qualified real estate appraiser. The total of such assets at their
fair market values would then be reduced by the liabilities of
Okeechobee, including capital gains tax that would be paid on
the unrealized appreciation when such appreciation is
realized. Thus, the full fair market values of the net
assets of Okeechobee as described above would be reflected
by the net asset value of the shares.5
Alcoma merged with the other Okeechobee shareholder, thereby
accumulating 54.2% of Okeechobee's stock. According to plan,
Okeechobee called a special stockholder meeting to vote on Alcoma's
merger proposal. Paskill delivered a written demand for appraisal under
§ 262(d)(1) before the meeting. On November 6, 1997, Okeechobee
informed its shareholders that the minority's shares would be cashed out at
$9,480.50 per share as part of the Alcoma merger. The same day,
Okeechobee held its special shareholders meeting at which the shareholders
approved the merger. Paskill voted its 140.625 shares against.
Il.THE PARTIES CONTENTIONS
Paskill perfected its right to appraisal under § 262. Paskill accepts
Okeechobee's use of a net asset valuation to calculate fair value for the
cashed-out shares and is satisfied with the numbers actually calculated by

4
Alcoma
5

1d.

Memo. at 2 (Oct. 17, 1997).
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Okeechobee's accountants. Paskill disputes, however, Okeechobee's right
to deduct amounts representing the future tax liabilities and the future sales
expenses of its investment assets.

Paskill's position is simple: It wants Okeechobee to appraise its
investment assets at their appreciated value, but ignore the capital gains tax
and sales expenses that would be incurred ifthose assets were sold. All of
Okeechobee's investments had gained considerably in value since their
purchase by Okeechobee. The IRS accorded Okeechobee "C" corporation
status and taxed income at the corporate level. That means that
Okeechobee owes significant capital gains tax on the appreciated value of
its investments. In Table I, I have set forth the numbers from Okeechobee's
Consolidated Statement of Net Assets two days before the shareholders
voted on the merger. These are the numbers used by Okeechobee to
calculate the cash consideration offered to its minority shareholders:
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Table 1
Summary of Consolidated Statement of Net Assets
(as of November 4, 1997)

cash
accrued income
prepaid expenses
securities
NY parkin
NH mortga
Florida lot
real estate
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$

224,367
13,601
18,941

5,670,878
6,270,000
1,098,014
34,100
7,402,114
$13,329,901

TOTAL ASSETS
Liabilities

Taxes payable-current
accrued expenses-operations
$ 564,300
NY parking lot
4,400
Florida lot
Future sales expenses
569,000
securities
2,338,000
NY parking lot
240,000
mortgage receivable
10,000
Florida lot
Future taxes

$

87,000
36,706

568,700

3,157,000

TOTAL LIABILITIES

NET ASSET VALUE

$ 9,480,495

NET ASSET VALUE PER SHARE (1000 shares outstanding)

$

9,480.50

Source: Okeechobee Inc. Consolidated Statement of Net Assets November 4, 1997
(Appendix A of this Opinion).

Paskill disputes the validity of the future liabilities totaling
$3,725,700. It argues that those amounts are improper for the following
reasons:
0

Okeechobee's estimated future liabilities are speculative and
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prohibited under Weinberger v. UOP, Inc.6
"

The U.S. Tax Court has rejected "reductions in the value of
closely '7held stock to reflect built-in capital gains tax
liability.

*

In Ryan v. Tad Enterprises, Inc, Vice Chancellor Jacobs
held that the unused portion of a tax reserve set aside for a
pre-merger asset sale should be distributed to all shareholders
pro rata

*

Alcoma decided to continue to hold investments after cashing
out Okeechobee's minority shareholders; therefore, under Bell
v. Kirby Lumber Corp., assets must be valued according to

how they are used.9
*

In numerous appraisal opinions, this Court did not endorse a
reduction for deferred taxes.

*

Okeechobee's reliance on AICPA Principles and SEC
disclosure rules underscores the lack of legal support for its
proposition.

*

Okeechobee's focus on the tax liability reduction
acknowledges that sales expenses, a one-time cost associated
with a particular use of an asset that has not happened and
may never happen, on an inappropriate reduction.

For all these reasons, Paskill urges this Court to disallow the
reductions taken by Okeechobee for the tax liability and sales expenses to
be incurred by the sale of its investment assets. By zeroing out those sums
as they appear on Okeechobee's summary of net assets, Paskill arrives at
a fair value of $13,206.20 per share. That result is summarized in Table 2
below:

6

Del. Supr., 457 A.2d 701, 713 (1983).

7

Estateof Wdch v. Commissioner,75 T.C.M. 2252, 2255-56 (May 6, 1998).
'Del.Ch., C.A. No. 10229, mem. op. at 38, Jacobs, V.C. (Apr. 24, 1996).
9Del.

Supr., 413 A.2d 137. 142 (1980).
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Table 2
Table 1 Summnary with Reductions Allowed
$ 224,367
13,601
18,941

cash
accrued income
prepaid expenses

5,670,878

securities

NY parkin 6,270,000
NH mortga 1,098,014
34,100
Florida lot
real estate

7,402,114
$ 13,329,901

TOTAL ASSETS
Liabilities
Taxes payable-current
accrued expenses-operations
NY parking lot
Florida lot
Future sales expenses
securities
NY parking lot
mortgage receivable
Florida lot
Future taxes

$

87,000
36,706

n/a
n/a
n/a
n/a
n/a
n/a

TOTAL LIABIUTIES

$

NET ASSET VALUE

$ 13,206,195

NET ASSET VALUE PER SHARE (1000 shares outstanding)

123.706

$13,206.20

Source: Table 1data with reductions challenged by Paskill deleted.
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III. RULINGS OF LAW
For the following reasons, I allow the tax liability reduction, and
disallow the sales expense reduction.
A. Tax Liability Reduction
1.

Okeechobee's estimated future liabilities are speculative and
prohibitedunder Weinbergerv. UOP, Inc.10

Paskill argues that Okeechobee's future tax liabilities are speculative
in nature and fall within Weinberger's prohibition against "speculative
elements of value that may arise from the 'accomplishment or expectation'
of the merger." Yet, the Weinberger Court's explication of that very same
statement undercuts Paskil's position here:
We take this to be a very narrow exception to the appraisal
process, designed to eliminate use of pro forma data and
projections of a speculative variety relating to the completion of
a merger. But elements of future value, including the nature of
the enterprise, which are known or susceptible of proof as of the
date of the merger and not the product of speculation, may be
12
considered.
[5] Okeechobee owes capital gains tax on its assets as they appreciate in
value. That liability is not realized until a triggering event occurs, but it is
incurred at the time that appreciation occurs and is quantifiable by applying
the state and federal tax laws currently applicable. Consequently, these
charges are not speculative, but knowable at the time of the merger.
Secondly, the taxes are caused by asset appreciation, not the merger itself.
Therefore, the tax liability reduction is entirely consistent with
Weinberger.
2.

The U.S. Tax Courthas rejected "reductionsin the value of closely
heldstock to reflect built-in capitalgains tax liability."13
Paskill cites a U.S. tax court case, Estate of Welch v. Commissioner,

I'Del. Supr., 457 A.2d 701, 713 (1983).
"Weinberger, 457 A.2d at 713.
uEstate of Welch v. Commissioner, 75 T.C.M. 2252, 2255-56 (May 6. 1998).
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as persuasive authority for the notion that capital gains reductions are
unacceptable.1 4 Okeechobee, however, responds with two persuasive
arguments. First, it notes that even the Tax Court does not accept its own
opinions as precedent. Second, Okeechobee cites the Second Circuit Court
of Appeals' decision in Elseaberg v. Commiksioneras the authoritative
decision within the federal courts on this issue of accounting for unrealized
capital gains tax.
In Eisenberg,Irene Eisenberg paid a gift tax on stock she gave to her
son and two grandchildren. In declaring the value of the gift, she reduced
the value of the stock to reflect the unrealized capital gains tax that had
accrued." The U.S. Tax Court upheld the IRS's assessment of a deficiency,
ordering Eisenberg to pay tax on the full appreciated value of the stock
without taking the tax liability reduction. The Second Circuit reversed.
[6] In explaining its reversal, the EseabergCourt noted the methodology
mandated for valuing gifts was to simulate a bargained-for exchange
between a willing seller and buyer. 6 For example, in valuing marketable
securities, the common approach was to determine the market price for the
shares at the time of the tax triggering event, but to modify that where a
modification was dictated by "common sense, informed judgment and
reasonableness."' 7 Eisenberg's stock was in a non-public, closely-held "C"
corporation with one asset, a New York office building that it owned and
leased to others. Eisenberg utilized a net-asset- value appraisal of the
company's only asset to calculate the shares' fair value.' The Second
Circuit noted that 1986 changes to the federal tax code ended the ability of
"C" corporations to avoid double taxation of its assets by engaging in a
liquidating distribution of appreciated property. 9 Therefore, the court
concluded, realization of the capital gains tax on the appreciated value of
Eisenberg's stock was not speculative or hypothetical, but a "virtual

1475

T.C.M. 2252,2255-56 (May 6, 1998).

"5As with Okeechobee,

the tax reduction combined federal and state taxes owed on the

stock's appreciated value.
1626 C.F.R. § 25.3512-1 (1992) ("'he value ofthe property is the price at which such
property would change hands between a willing buyer and a willing seller, neither being under

any compulsion to buy or to sell, and both having reasonable knowledge ofrelevant facts."). Cf.
Bell v. Kirby Lumber Corp., Del. Supr.. 413 A.2d 137, 143 (1980) ("Asset value represents a
judgment as to the fair market value of the assets based upon the price that would be agreed upon
by a willing seller and a willing buyer under no compulsion to sell or buy, but the weighing of
those assets with other available factors is left to the Court.").
"Eisenberg,155 F.3d at 53 (citing Rev. Rul. 59-60. 1959-1 C.B. 237, 238).
"'Id.at 52. The IRS, like Paskill, stipulated to her calculation of fair value, but

challenged the appropriateness of the reduction.
"Id at 54 (noting that Tax Reform Act of 1986 ended the GeneralUtilitiesdoctrine).
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certainty." 0 The inevitable nature of the tax charge led the Eisenberg
Court to hold:
We believe it is common business practice and not mere
speculation to conclude a hypothetical willing buyer, having
reasonable knowledge of the relevant facts, would take some
account of the tax consequences of contingent built-in capital
gains on the sole asset of the Corporation at issue in making a
sound valuation of the property.2 '
The Eisenberg holding makes eminent sense, and I find it persuasive
here.
3.

In Ryan v. TadEnterprises,Inc., Vice ChancellorJacobsheld that
the unusedportion of a tax reserve set asidefor apre-mergerasset
sale should be distributedto all shareholderspro rata.2

Paskill argues that Tad Enterprises"confirms" the impropriety of
reducing a company's fair value to account for unrealized capital gains
taxes. In that case, Tad Enterprises sold its most valuable asset, a chain of
steak restaurants, and immediately afterward went private, cashing out its
minority shareholders.' Tad Enterprises awarded its cashed-out minority
shareholders $13.25 per share, which was composed of $10.87 per share for
the recently-sold steakhouse chain, and $2.97 per share for the fair
on-going concern value of two remaining subsidiaries.
Before calculating the amount of proceeds from the steakhouse chain
available to distribute to its shareholders, Tad Enterprises set aside a tax
reserve of $3,964,000 to cover tax charges triggered by the sale. At the
time of trial, Tad Enterprises' actual tax liability for the sale was known to
be only $2,597,205.1 Vice Chancellor Jacobs held that Tad Enterprises
must distribute the pro rata share of the difference, $1,366,795, to the
minority.?
Both Paskill and Okeechobee claim that TadEnterprisessupports
their position in this litigation. Paskill believes that the fact that the excess

IId at 55.
21

Md at 57.
'Del. Ch., C.A. No. 10229, mem. op. at 38, Jacobs, V.C. (Apr. 24. 1996).
23
24
1d

Id at 3-5.
at 21.

2'Id at 24.

"Id at 24, 26.
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tax reserves were returned to the minority demonstrates the impracticality
of Okeechobee's tax liability reduction. Okeechobee asserts that Vice
Chancellor disallowed only excessive reserves, but otherwise accepted the
company's use of a tax reserve.
I conclude that TadEnterpisesinvolves facts that distinguish it from
this case. Primarily, I note that the asset sale for which the tax reserve was
created occurred before the merger. Therefore, the tax liability was
triggered before the minority was cashed out. The Court disallowed the tax
reserve to the extent that it was excessive, but impliedly held that tax on the
capital gains earned from the steakhouse chain's sale should be deducted
from the proceeds of the sale before making a distribution to the minority
shareholders. That ruling is logical and fair, as one would expect from
Vice Chancellor Jacobs, but he did not have presented to him the issue of
the propriety of reducing an asset's value to account for unrealized capital
gains that may or may not be triggered in the future.
4.

Alcoma decided to continue to hold investments after cashingout
Okeechobee's minority shareholders;therefore, under Bell v. Kirby
Lumber Corp., assets must be valued according to how they are
used.27

Paskill argues that Kirby Lumber stands for the proposition that assets
must be valued according to how they are used, i.e., as part of a going
concern. It asserts that Okeechobee has incorrectly used a liquidation
valuation to calculate fair value. Paskill believes that the tax liability is
only relevant because Okeechobee assumes in its valuation methodology
that Okeechobee's assets are sold. Because Okeechobee has no plans to sell
its assets, Paskill asserts that Okeechobee's methodology fails to value the
assets as they bre being used, improperly resulting in a reduction for a tax
liability that never really happens.
[7] I perceive two flaws in this argument. First, the use of a liquidation
valuation is an improper methodology for valuing an ongoing business, but
that is not the case here. Okeechobee is an investment fund. Kirby
Lumber endorses use of a net asset valuation, the approach used by
Okeechobee, for determining the fair market value of an investment asset
that derives its worth strictly28 from the fact that others are willing to pay the
owner to acquire the asset.
2"Del. Supr., 413 A.2d 137, 142 (1980).

2Wffrby Lrmber, 413 A.2d at 144-45 (endorsing asset valuation of company that had
little business earnings, but invested in appreciating assets and noting that this valuation was not
a liquidation approach). Although this subsection focuses on Kirby Lumber's applicability to
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Secondly, the tax liability itself accrues at the time of asset
appreciation. It exists at the time of Okeechobee's merger as an unrealized
capital gains tax. The fact that a triggering event has not occurred does not
undo the fact that the tax encumbers the value of the asset at the time that
Okeechobee's minority shareholders are cashed out.
5.

In numerous appraisal opinions, this Court did not endorse a
reductionfor deferred taxes.

Paskill notes that earlier cases have not endorsed setting aside a tax
reserve before calculating the value of assets under § 262.29 Most of those
cases were decided before 1986, the year Congress ended the tax-free
liquidation distribution of appreciated assets. Faced with similar arguments
from the IRS, the EisenbergCourt rejected case law authority supporting
the IRS' position that a tax liability reduction should be disallowed because
the IRS' cases were decided pre-1986, when corporations could ultimately
escape any tax liability for capital gains. Before 1986, the EisenbergCourt
agreed that a reduction to account for possible capital gains tax was
unreasonable, but that after the 1986 tax code changes took effect, the tax
liability became "virtually certain." Therefore, the court held pre-1986
case law to be irrelevant.
[8] I conclude that in a §262 proceeding the same logic applies. If the
tax liabilities are contingent and potentially avoidable, it would be grossly
unfair to allow a majority shareholder to take away part of the minority's
cash consideration to provide for a tax charge that the majority would later
arguably be able to avoid. In that case, the tax reserve serves to increase
the majority's stake at the expense of the minority.
After 1986, however, the federal portion of an assets capital gains tax
is mandatory. No loopholes exist. It is "virtually certain" that a third-party
purchaser of any of Okeechobee's assets would discount the asset's value
to reflect the accrued, unrealized capital gains tax. Consequently, it is fair
to reduce the asset's statutory fair value to reflect that inescapable debit.

Okeechobee's tax liability reduction, I discuss its application to Okeechobee's sales expense
reduction in subsection B.1 below.
"Heler v. Munsingwear,Inc., Del. Ch., 98 A.2d 774, 776 (1953) (endorsing use of
estimated current values over book values in appraisal, but not addressing tax liability reduction
issue); Levin v. Midland-Ross Corp., Del. Ch., 194 A.2d 50, 54 (1963Y (choosing book value
over liquidation or sales value valuation, but not addressing tax reserve reduction); Baron v.

PressedMetals of America, Del. Ch., 117 A.2d 357, 363 (1955) (not discussing tax reserve
reduction issue); Tannetics,Ina v.AJ.Indus., Inc., Del. Ch., CA. No. 5306. mem. op., 5 DEL.
J. CoRP. L. 337, Marvel, V.C. (July 17, 1979) (no apparent tax liability reserve).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 25

Paskill's pre-1986 cases are therefore irrelevant.3"
6.

Okeechobee's reliance on AICPA Principles and SEC disclosure
rules ynderscores the lack of legal support/orits proposition.

Paskill argues that Okeechobee relies on AICPA Principles and SEC
rules because it has no legal support for its position. I, however, accord
these institution's rulemaking efforts in this area great significance. First,
the SEC has mandated disclosure rules for public, close-ended investment
funds taxed as "C"corporations. These entities are similar to Okeechobee
except for the fact that closely-held Okeechobee is not a public company
and thus not subject to SEC regulation. The SEC rules, in conjunction with
AICPA Principles,3" require (1) that the funds list their investment assets
at market, not book, value and (2) that the funds reduce the market value

to reflect unrealized, accrued capital gains tax. These disclosure rules are
designed to provide the investing public with the most accurate financial
picture of the fund possible.
The SEC's purposes in mandating that disclosure comport with the
Eisenberg Court's reasoning and reinforce my conclusion that
Okeechobee's reduction is reasonable. Moreover, the AICPA Principles
provide solid criteria for a Delaware fiduciary seeking to determine the
eligibility of a Delaware corporation for the reduction and the calculation
of the reduction. Presumably, a fiduciary who conforms to the substantive
SEC rules and AICPA Principles has, absent a clear showing otherwise,
complied with its duties under Delaware law.

I"See Pls.' Op. Br. at 16-17 (citing pre-1986 cases). At the end of a long string of
pre-1986 cases, Paskill added one 1990 case that purportedly supports its position. In Need v.
Alabamay By-Products Corp., Paskill argues that this court did not allow a tax liability
reduction. My reading ofAlabama By-Products leads me to conclude that the issue at dispute
here was not raised there. The subject of tax liability reserves is not even mentioned. I see no
merit in using the case as precedent in deciding this petition.
Similarly, Pasldll cites Gonsalves v. StraightArrow Publishersfor the proposition
that tax reserves should be added back into a corporation's assets before calculating § 262 fair
value. Del. Ch., CA. No. 8474, mem. op. at 12, n.15, Allen, C.(Dec. 5, 1996). I note. however,
that the appraiser in that case used a net-book-value methodology for which adding back in the
tax reserve would be appropriate. After all, the appraiser is ignoring appreciated value, so
minority shareholders should not be penalized by paying part of the tax on that appreciated
value. This net-book-value analysis was accorded little weight (only 10%) in the appraiser's
overall valuation, and shall be accorded even less here. IMat 8.
31See Investment Companies Special Committee of the American Institute of Certified
Public Accounts, Audits of Investment Companies (3d ed., July 1987). 1would note that IRS
roles and tax code decisions of the federal courts, such as the Eisenberg decision, also provide
informative guidelines for determining the reasonableness of a tax liability reduction.
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B. Sales Expense Reduction
1.

Okeechobee's sales expenses reduction, a one-time cost associated
with a particularuse ofan asset that has not happenedand may never
happen, is inappropriate.

[9] Paskill asserts that any expenses incurred by Okeechobee in selling
its investments is a post-merger cost of doing business that is irrelevant to
calculation of fair value for the minority's cashed-out shares. I agree.
Although sales expenses are inevitable when assets are sold, the cost is not
an unrealized, accrued cost at the time of the cash out. Thus, Kirby
Lumber supports Paskill's position that the investment assets should be
valued as held assets sans a reduction for sales expenses. Moreover, there
exists some ability on the part of a seller to reduce or even eliminate sales
expenses. I realize that a truly transaction-cost-free world is the business
person's holy grail, but Okeechobee's potential ability to avoid or reduce
sales expenses means that it is neither the quantifiable, inevitable cost
justified by the EisenbergCourfs reasoning, nor is it consistent with the
policy underlying the SEC disclosure rules and AICPA Principles.
Indeed, the lack of accounting rules to calculate or determine the
propriety of this proposed reduction leaves the Court with no framework
to determine whether a Delaware fiduciary's decision to reduce value based
upon potential sales expenses is reasonable or not. Whenever a minority
shareholder challenges the propriety of a sales expense reduction in the
future, the Court, with no commonly accepted framework analysis, would
have to devise its own rules of reasonableness. Most likely, that would
require listening to testimony by expert witnesses and picking the numbers
proposed by the most convincing Ananias.
[10] Therefore, I conclude that a reduction for future sales expenses is not
justified in a § 262 action for two reasons: (1) the cost has not accrued at
the time of merger and is not inevitable and (2) the ability of the majority
shareholder to eliminate or decrease the cost complicates quantifying a
reasonable reserve, a task complicated by the absence of accounting
principles or any other logical framework for analysis.

RCQ.
Poole v.N.V.DeliMaatschapplj, Del. Supr., 243 A.2d 67,73 (1968). InPoole,

the Court approved deduction of real estate commissions and various transaction costs, but the

net asset valuation assumed liquidation of the real estate within five years. Okeechobee,

however, intends to hold its assets. Thus, not just the size, but the timing of transaction costs

would need to be estimated.
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C. Interest on the Award
Paskill seeks an interest rate of 11% compounded monthly. It derives
the 11% figure from the discount rate used to calculate the fair value of
Okeechobee's largest asset, the NY parking garage. In the alternative,
Paskill asks for the legal interest rate (federal reserve discount rate + 5%).
Okeechobee, perhaps confident that it will prevail in this matter, believes
that Paskill asks for too much and should not receive any interest on the
fair value of its shares.
I grant Paskill the 11% interest rate that it requests. Paskill selects the
discount rate applicable to Okeechobee's most valuable asset, the NY
parking garage, because it believes that Okeechobee should pay Paskill
interest equivalent to Okeechobee's cost of capital. In the absence of a
contrary argument from Okeechobee, 11% is a reasonable rate to charge
Okeechobee for the use of Paskill's capital during the course of these
proceedings.32
I cannot, however, accept Paskill's request to compound that amount
monthly. The 11% discount rate used by Okeechobee's appraiser in its
discounted cash flow analysis is a simple annual rate. If I were to grant
11% interest compounded monthly, I would be awarding Paskill an interest
rate greater than Okeechobee's cost of capital, undermining the rationale
for choosing 11 % in the first place 3 There is no logical, equitable or
otherwise compelling reason to add interest to Paskill's award at that rate
and then to compound it monthly. Accordingly, I grant Paskill a simple
interest at the rate of 11% compounded annually.
IV. CONCLUSION
I grant Paskill's motion to disallow the reduction for sales expenses
and deny it for Okeechobee's tax liability. By eliminating the sales expense
reduction from Table 1, I calculate Okeechobee's fair value to be
$10,049.20 per share. (See Table 3 below.)

1"Nealv. Alabama By-Products Corp., Del. Ch., C.A. No. 8262, mem. op. at 52,
Chandler. V.C. (Aug. 1. 1990), affid Del. Supr., 588 A.2d 255 (1991).
3'ro grant Pasidl a monthly compounded rate, I would need to calculate the monthly
compound interest rate equivalent to a simple annual interest rate of 11%. Although I embrace
the logical use of compounded interest in other circumstances, the mathematical exercise of
converting the 11 %annual rate to an equivalent monthly rate would serve no purpose here.
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Table 3
Table 1 Summary with Court-Approved Reductions

AM

cash

$

accrued income
prepaid expenses

224,367
13,601
18,941
5,670,878

securities
NY parkin 6,270,000
NH mortga 1,098,014
Florida lot
34,100
real estate

7,402,114

TOTAL ASSETS

$ 13,329,901

Liabiliie
Taxes payable-current
accrued expenses-operations
NY parking lot

n/a

Florida lot

n/a

Future sales expenses
569,000
securities
2,338,000
NY parking lot
240,000
mortgage receivable
10,000
Florida lot
Future taxes

$

87,000
36,706

3,157,000

TOTAL LIABILITIES

NET ASSET VALUE
NET ASSET VALUE PER SHARE (1000 shares outstanding)

$ 10,049,195
$10,049.20

Source: Table I data with Court-approved tax liability reductions.

Okeechobee shall pay prejudgment interest of 11% on the award.

Each side shall bear its own costs.

rI IS SO ORDERED.
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A

Okeechobee Incorporated

CONSOLIDATED STATEMENT OF NET ASSETS
November 4, 1997
Net Asset
Value

Book
vAlue
ASSETS
Cash
Accrued income
Prepaid expenses
Sub-Total

Adjustment
to book

$ 224,367
13,601
!8,941

243,308

13,601

INVESTMENTS
Marketable securities:
1,260,298
-Stocks
2,736,088
Cash equivalents
Real estate:
850,776
239 West 40th St., NYC
496,602
Mortgage receivable - Nashua, NH
Unimproved land, FL
546
Total investments
OTHER ASSETS
Tax certificate at cost
Sub-total
TOTAL ASSETS

23
5,

S

1

(Appraisal)
aN/or Marktt
$ 224,367
13,601
18.941
256,909

1,674,492
. .

2,934,790
2,736,088

5,419,224
601,412
37554

6,270,000
1,098,014

34.100
13.072.992

23)

-

23

-

7.742.260

13.329.901

36,706
568,700
87,000

36,706

569,000
2,338,000
240,000
3 1000

569,000
2,338,000
240,000

LIABILITIES
Accrued expenses - operations
568, 700
Accrued expenses - other
Taxes payable-current
Deferred federal, state and other taxes:
On marketable securities
On real estate
On mortgage
On unimproved land
-

NET ASSETS
Net asset value per share on 1,000
shares outstanding

M
5,587,164

-

87,000

I3MA9M0

3.849.406

.W
AMASR
$

9.480.50
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WEISS v. SAMSONITE CORP.
No. 16,503
Court of Chanceryof the State of Delaware,New Castle
June 14, 1999
Plaintiff, a shareholder, challenged the internal leveraged recapitalization plan of defendant corporation that occurred in June 1998. Plaintiff
alleged that this plan was wrongfully coercive and that the defendant board
failed to disclose all material information for the stockholders to make an
informed investment decision whether or not to tender.
The court of chancery, per Vice-Chancellor Jacobs, concluded that
the challenged board decisions to leverage the company and then distribute
a substantial amount of cash to shareholders via a self-tender were business
decisions entitled to business judgement rule protection. The court held
that because the pleadings disclosed no reason under Delaware law why the
board should be deprived of that protection, the defendants' motion for
judgment on the pleadings was granted and plaintiffs cross motion was
denied.
1.

Pleading
Pretrial Procedure

343
1

679

This court will grant a motion for judgment on the pleadings only
where there are no material issues of fact and the movant is entitled to
judgment as a matter of law. DEL. CH. CT. R. 12(c).
2.

C
Pleading
Pretrial Procedure

350(1)
C&O 679

On a Rule 12(c) motion the court takes the well pleaded facts alleged
in the complaint as true and views those facts and any inferences drawn
therefrom in the light most favorable to the moving party. DEL. CH. CT. K.

12(c).
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0:= 310(1)

The transactional choices the board made here -to assume debt and
conduct a cash self-tender offer - were classic business judgment
decisions of the kind that are normally protected by the business judgment
rule.
4.

Corporations

0:= 3 10(1)

Only if facts are pleaded that, if true, would rebut the business
judgment rule presumption, would those decisions be subject to challenge.
5.

Corporations

Q=

3 10(1)

Questions concerning the structure of a transaction, or what the
resulting debt to equity ratio of the firm should be, are reserved to the
board.
6.

Corporations

G

186, 310(5)

A tender offer that is actionably or wrongfully coercive is one that
either (1) threatens to extinguish or dilute a percentage ownership interest
in relation to the interest of other stockholders; or (2) induces shareholders
who were victims of inequitable action to tender for reasons unrelated to
the economic merits of the offer.
7.

Corporations

Q=D 186, 310(5)

An offer that is economically "too good to resist" as compared to the
alternative of not tendering would not, for that reason alone, be actionably
coercive.
8.

Corporations

@

310(5)

A decrease in the post-tender market price per share does not render
the internal leveraged recapitalization plan invalid.
9.

Corporations

0

310(1), 310(5)

A partial self-tender offer at a market premium is not per se
actionably coercive, even if paying that premium may adversely affect the
market value of the remaining outstanding shares, provided that the

