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thereby (notwithstanding any notations of ownership or
writing on the Right Certificates or the associated [common
stock] certificate made by anyone other than the Company or
the Rights Agent) for all purposes whatsoever, and neither
[Hilton] nor the Rights Agent shall be affected by any notice
to the contrary.' 9
The Trust's argument fundamentally misunderstands the issuance of
securities in general and the operation of the Rights Plan in particular.
Under Moran and Revlon, the Hilton Board has the power to adopt the Plan
under 8 Del. C. §§ 141 and 122(13).20 As Moran clearly held, the power
to issue the Rights to purchase the Preferred Shares is conferred by 8 Del.
C. § 157.21
Here, each common shareholder has been issued a dividend properly
authorized by the Hilton Board. The dividend received by each Hilton
common shareholder contains a validly issued Right that attaches to and
trades along with each share of Hilton Common Stock then outstanding
until the occurrence of certain triggering events detailed in the Rights Plan.
Moran specifically approved this mechanism.' The Hilton Board validly
relied on its business judgment to adopt the Rights Plan. There is simply
no legal requirement that the Hilton shareholders must be a party to the

"Rights Plan, 25-26.
"0Moran, 500 A.2d at 1353; Revlon, 506 A.2d at 180. Section 141(a) states in

relevant part:
The business and affairs ofevery corporation organized under this chapter
shall be managed by or under the direction of a board of directors, except
as may be otherwise provided in this chapter or in its certificate of
incorporation. 8 Del, C. § 141(a).
The pertinent part of§ 122 states:
Every corporation created under this chapter shall have the power to: (13)
Make contracts, including contracts of guaranty and suretyship, incur
liabilities, borrow money at such rates of interest as the corporation may
determine, issue its notes, bonds, and other obligations, and secure any of
its obligations by mortgage, pledge or other encumbrance of all or any part
of
its property, franchises, and income.....
" 8Del.C. § 122(13).
2
1Moran, 500 A.2d at 1351 n.7. 8 Del. C. § 157 explains inrelevant part:
Subject to any provisions in the certificate of incorporation, every
corporation may create and issue, whether or not in connection with the
issue and sale of any shares of stock or other securities of the corporation,
rights or options entitling the holders thereof to purchase from the
corporation any shares of its capital stock of any class or classes, such
rights or options to be evidenced by or insuch instrument or instruments
as
shall be approved by the board of directors.
22
Moran, 500 A.2d at 1353.
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Rights Plan or formally vote to accept the Rights Plan to ensure that the
Plan is enforceable. Moran clearly decided this issue.
The Trust points to the existence of section 16 as evidence that the
Rights Plan requires the agreement of the Hilton stockholders. Section 16,
however, is virtually identical-except for certain cosmetic changes-to
section 16 of the Household rights plan litigated and ruled upon in Moran.23
Regardless of whether the Supreme Court made explicit reference to
section 16 of the Household rights plan in Moran, stare decisis
encompasses the evidentiary effect ofthat provision. Moran ruled upon the
same legal issues as presented in Claim I, and section 16 existed in the
Household rights plan in virtually the identical form as it exists today in
Hilton's Plan. Section 16, therefore, does not alter the application of stare
decisis to Claim I. The motion to dismiss Claim I is, therefore, granted.
D.

Has Hilton Imposed An Impermissible Transfer Restriction
On Its Common Stock In Connection With the Adoption of the
Rights Plan?

Before analyzing whether the Rights Plan contains a permissible
transfer restriction under § 202, the Court must first consider whether the
Rights Plan actually contains a transfer restriction at all. The Trust
presents three arguments in support of the existence of such a restriction:
(i) the Rights Plan prevents the transfer of Hilton common stock apart from
its associated Rights; (ii) Hilton attempted, albeit unsuccessfully, to comply
with § 202, by stapling the Summary of Rights to the common stock
certificates, legending the common stock certificates, incorporating the

"Section 16 of the Household Plan reads as follows:
AGREEMENT OF RIGHT HOLDERS. Every holder of a Right by
accepting the same consents and agrees with [Hilton] and the Rights Agent
and with every other holder of a Right that: (a) prior to the Distribution
Date, the Rights will be transferable only in connection with the transfer of
the Common Stock; (b) after the Distribution Date, the Right Certificates
are transferable only on the registry books of the Rights Agent if
surrendered at the principal office of the Rights Agent, duly endorsed or
accompanied by a proper instrument of transfer; and (c) the Company and
the Rights Agent may deem and treat the Person in whose name the Right
Certificate (or, priorto the Distribution Date, the associated Common Stock
Certificate) is registered as the absolute owner thereof and of the Rights
evidenced thereby (notwithstanding any notations ofownership or writing
on the Right Certificates or the associated Common Stock Certificate made
by anyone other than the Company nor the Rights Agent) for all purposes
whatsoever, and neither the Company nor the Rights Agent shall be
affected by any notice to the contrary.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 27

Rights Plan by reference into the common stock certificates, and including
section 16 in the Rights Plan which purports to create an agreement
concerning the Rights among Hilton and the Hilton common stockholders;
and, (iii) Hilton's refusal to register for transfer and transfer shares of
Hilton common stock without a concomitant transfer of the accompanying
Rights amounts to defacto proof of a transfer restriction.
(1) Does the Doctrine ofStare Decisis Bar This Claim?
First, I must question whether the Trust has effectively distinguished
this claim from the transfer restriction claim brought and ruled upon in
Moran. The transfer restriction argument was put forward, fully litigated,
and definitively ruled upon in Moran.24 This Court wrote in Moran:
[p]laintiffs argue that if the effect of the Rights Plan is to
restrict alienability of shares already issued it runs afoul of
§ 202(b) of the [DGCL] which prohibits restrictions on the

transfer or registration of securities without the consent of the
holders thereof. But,... the Rights Plan does not affect the
trading of Household shares or the registration of shares once
traded. The negotiability of shares is not conditioned and
shares remain freely transferable as provided by § 159 of the
DGCL.... The Household Rights Plan has no [significantly
restrictive] effect on the common shares to which it attaches.'
This Court has recognized that since Moran, corporate boards have
inserted new provisions into rights plans that require judicial scrutiny.26
The Trust does not argue, however, that the alleged transfer restriction
involves any innovations or devices that were not also present in
Household's rights plan. In fact, no substantive factual difference exists
between the relevant aspects of the Household rights plan and the Hilton
Rights Plan with regard to this claim. Instead, the Trust asserts that it
challenges aspects of the Rights Plan
"based on legal theories not
27
considered or determined in [Moran]."
The doctrine of stare decisis cannot be defined so narrowly. The
plaintiff in Moran directly challenged the Household rights plan as
24

Moran, 490 A.2d at 1079.
"Moran, 490 A.2d at 1079, affd, 500 A.2d 1346.
2
Mentor Graphics Corp. v. Quickturn Design Systems, Inc., Del. Ch., 728 A.2d 25,
27 (1998), affd, Del. Supr., 721 A.2d 1281 (1998).
"Pl.'s Br. in Opp'n, 42.
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imposing an impermissible transfer restriction on Household common
stock under §202(b), just as this plaintiff attempts to do before this Court.
Moran ruled conclusively on this issue and this claim is properly barred by
stare decisis.
(2)

Even ifStare Decisis Is Not Applicable Here, Should
This Clam Still Be Dismissed?

Statutorily speaking, 8 Del. C. § 202 defines what constitutes a
transfer restriction on stock under Delaware law. More generally, one set
of commentators has defined transfer restrictions as "provisions which
prevent or establish preconditions for the disposition by stockholders of
their stock or other securities."28 The Trust's arguments supporting the
existence of a transfer restriction can be summarized as (i) the Rights Plan
prevents the transfer of Hilton common stock apart from the Rights
regardless of the desire of the Right Holder to sell his shares of common
stock separately; (ii) Hilton's attempts to comply with § 2.02 evidence their
recognition of the transfer restriction; and (iii) Hilton's refusal to transfer
shares of Hilton common stock without a concomitant transfer of the
accompanying Rights amounts to defactor proof of a transfer restriction.
Regardless of whether Moran bars this Claim due to stare decisis,
I still find the Moran reasoning persuasive. As the Moran Court noted in
assessing the effects of the rights plan on the price of Household common
stock:
The Rights Plan does not destroy the assets of the corporation.
The implementation of the Plan neither results in any outflow
of money from the corporation nor impairs its financial
flexibility. It does not dilute earnings per share and does not
have any adverse tax consequences for the corporation or its
stockholders. The Plan has not adversely affected the market
price of Household's stock."
The plaintiff has never asserted that its common stock is inalienable
because of the Rights Plan. At any moment that this plaintiff wishes to sell
its Hilton shares on the New York Stock Exchange, there is absolutely no
evidence to suggest that it will not be able to find a buyer at the then

"2 David A. Drexler, Lewis S. Black, Jr., A. Gilchrist Sparks, 111, Delaware
Corporation Law and Practice § 22.01 (1999).
9
Moran, 500 A.2d at 1354.
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prevailing market-detennined price. Further, Hilton has not imposed a
restriction of any kind that limits the pool of potential buyers or this seller's
ability to sell at any time to any of those potential buyers. The motion to
dismiss Claim II is, therefore, granted.
E.

HasHilton UnlawfullyLegendedtheHilton Common Shares?

The Trust's third claim alleges that Hilton has violated 8 Del. C.
§ 158, 6 Del. C. § 8-401, and sections 24 and 25 of Hilton's by-laws by
altering and legending the certificates for Hilton common stock and
restricting the registration or transfer of Hilton common stock.
The Trust first contends that Hilton has violated 8 Del. C. § 158 by
withholding from the Trust a proper certificate that does not contain the
inappropriate legend referring to the Rights. Section 158 provides in
relevant part:
The shares of a corporation shall be represented by
certificates ...

[E]very holder of stock represented by a

certificate and upon request every holder of uncertificated
shares shall be entitled to a have a certificate signed by, or in
the name of the corporation... representing the number of
shares registered in certificate form.3"
The plaintiff relies on Bender v. Memory Metals,Inc. to support this
claim.' In Bender,the CEO of Memory Metals, Neil Rogen, sold 100,000
shares in the company to Susan Bender in a private transaction for disputed
consideration. Because the 100,000 shares sold to Bender were not
registered under the Securities Act of 1933 (the "1933 Act"), the certificate
representing her shares was imprinted with a restrictive legend thereby
limiting the negotiability of the shares unless they were either sold under
an effective registration statement or, in the opinion of counsel acceptable
to Memory Metals, exempted from registration under the 1933 Act.
Bender sought to sell the shares, but Memory Metals refused to
provide an opinion that the transfer was exempt under the 1933 Act.
Bender sued Memory Metals arguing that Memory Metals owed her a duty
to register the transfer and as a precondition of transfer, to issue a "clean"
certificate pursuant to UCC § 8-401 and § 158 of the DGCL. Registration
of the transfer would have entailed the issuance of new certificates without

-S Del. C. § 158.
"tBender v. Memory Metals, Inc., Dcl. Ch., 514 A.2d 1109 (1986).
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the restrictive legend. Memory Metals argued that the transfer was not
"rightful" under § 8-401(lXe) because it was not exempt under the 1933
Act because of the dispute over the original transfer to Bender. The Court
granted summary judgment in favor of Bender in holding that the transfer
at issue was exempt under the 1933 Act given the undisputed facts and
because there was no "valid issue" as to whether the transfer was rightful.
The Court observed:
what the defendant has attempted to do is to contrive an issue
of'rightfulness' under UCC §8-401(e), not in order to protect
legitimate interests of its own, but to further the individual
interests of its Chief Executive Officer and largest
shareholder, Rogen 2
Bender is easily distinguished from the present case. Bender
considered a transfer restriction imposed by the defendant under
§ 202(c)(5). The legend that the Trust challenges refers not to a § 202
transfer restriction, but to a § 157 legend pertaining to the existence of the
Rights. As discussed above, Hilton has not imposed a transfer restriction
on the Hilton common shares.
Further, Bender actually supports the arguments put forward by
Hilton, not the Trust. In Bender,the Court recognized that 8 Del. C. § 158
"includes the right to a proper certificate without a legend or restriction,
33 Here, the legend placed
where such a legend is no longer appropriate."
on the certificate is authorized by § 157 of the DGCL and was validly
approved by the Hilton Board in accordance with the Delaware Supreme
Courts ruling in Moran. The legend continues to evidence the validly
issued Rights and is therefore "appropriate."
The Trust next argues that Hilton has violated sections 24 and 25 of
its by-laws by altering the certificate without authorization to evidence a
new security containing the Rights. Section 24 of Hilton's by-laws
provides that "[e]very holder of stock in a [sic] Corporation shall be
entitled to have a certificate... certifying the number of shares owned by
the holder in such Corporation." Section 25 of Hilton's by-laws provides:
Upon surrender to the Corporation or the transfer agent of the
Corporation of a certificate for shares duly endorsed or
accompanied by proper evidence of succession, assignment or
32

1d. at 1117.
33d. at 1115 (emphasis added).
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authority to transfer, it shall be the duty of the Corporation to
issue a new certificate to the person entitled thereto, cancel
the old certificate and record the transaction upon its books.
These provisions confer "a right to a certificate." The Trust argues
that section 24 "does not say that Hilton may have the certificate also
evidence some other security."3 4 The Trust also contends that section 25
"makes no provision for Hilton to add a legend incorporating into the new
certificate the terms of an agreement governing some other security.""
Yet, sections 24 and 25 also say nothing that prevents Hilton from placing
a legend on its shares. The legend in question is in compliance with DGCL
§ 157 in a form specifically endorsed by Moran." The plaintiffs
arguments are without merit.
The Trust finally argues that Hilton has violated 6 Del. C. §8-40 l(1)
by falling to register the transfer of a certificated security when presented
with a request to register transfer." Section 8-401 (UCC § 8-401) states in
relevant part that:
(1) If a certificated security in registered form is presented
to the issuer with a request to register transfer or an
instruction is presented to the issuer with a request to register
transfer, pledge or release, the issuer shall register the
transfer, pledge, or release as requested if:
(a) The security is indorsed or the instruction was
originated by the appropriate person or persons (Section 8308);
(b) Reasonable assurance is given that those indorsements
or instructions are genuine and effective (Section 8-402);
(c) The issuer has no duty as to adverse claims or has
discharged the duty (Section 8-403);
(d)

Any applicable law relating to the collection of taxes

has been complied with; and

1Pl.'s Reply Br., 14.
3

P.'s Reply Br., 14-15.
Moran, 500 A.2d at 1351-1354.

36

37

The Court recognized in Bender that "it is reasonable to construe the term 'register
to transfer,' as used in § 8-401 of the UCC, to include those ministerial acts that normally
accompany such registration [of transfer], including, where applicable, the issuance of a new
certificate." Bender v. Memory Metals, Inc., 514 A.2d at 1115.
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(e)
The transfer, pledge or release is in fact rightful or is to
a bona fide purchaser.
Hilton, however, has never attempted to restrict the alienability of
the shares by refusing to register a proposed transfer. Hilton responded to
the plaintiff's request to transfer by issuing a legended certificate for Hilton
common stock. Hilton has only attempted to register a transfer in

accordance with the terms of the Rights Plan, § 157 of the DCCL, and
Moran. Hilton's placement of an "appropriate" legend on a share certificate
upon transfer does not constitute a refusal to register that transfer.
Accordingly, each of the Trust's arguments with regard to Claim III are
without merit and, therefore, the motion to dismiss Claim III is granted.
F.

Has the Rights PlanImpermissiblyAltered Hilton's Common
Stock Without an Amendment to the Hilton Certificate of
Incorporation?

In Claim IV, the plaintiffasserts that, through the Rights Plan, Hilton
has impermissibly altered the Hilton common stock and the rights of its
holders without the required stockholder-approved amendment to Hilton's
certificate of incorporation in violation of 8 Del. C. §§ 151 and 242. This
issue was raised, analyzed, and rejected by this Court in its Moran
decision. 9 Vice Chancellor (now Justice) Walsh wrote that, "the Rights
Plan [is not] invalid because it... attains the same end as a fair price
amendment that would have required shareholder approval. Under the
doctrine of 'independent legal significance' if an action can be
accomplished under one section of the [DGCL] it need not satisfy the
requirements of another section which permits the same result."'
Amazingly, the plaintiff actually calls attention to this language.4 '
With regard to the need of an amendment to Hilton's certificate of
incorporation, the action taken by the Hilton Board was precisely the same
as that taken by the Household board of directors. Both boards adopted
rights plans that included the issuance of rights in the form of junior

36 Del. C. §8-401 (UCC § 8-401).
-Moran, 490 A.2d at 1077-78, accord 500 A.2d at 1351-54.
40
Moran, 490 A.2d at 1077 (citations omitted).
"Pi.'s Reply Br., n.32, p. 26 ("[Moran] make[s] clear [that] use ofa board ofdirectors'

power to amend the certificate of incorporation through the issuance of blank check preferred
that is not a sham can supply the necessary amendment to the certificate required to validate the

board's action.")
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preferred stock validly issued pursuant to §§ 151 and 157 of the DGCL.42
In Moran, no amendment was necessary. Correspondingly, no charter
amendment is required here either. Stare decisis firmly applies and the
motion to dismiss Claim IV is, therefore, granted.
G.

Is Section 31 ofthe Rights PlanInvalid UnderDelawareLaw?

In the plaintiffs fifth and final claim, the Trust seeks declaratory
relief that section 31 of the Rights Plan ("section 31") violates 8 Del. C.
§§ 102(b)(7) and 141(a) as well as the Hilton certificate of incorporation.
Section 31 states:
DETERMINATION AND ACTIONS BY THE BOARD OF
DIRECTORS. The Board of Directors of the Company shall
have the exclusive power and authority to administer this
Agreement and to exercise the rights and powers specifically
granted to the Board of Directors of the Company or to the
Company, or as may be necessary or advisable in the
administration of this Agreement, including, without
limitation, the right and power to (i) interpret the provisions
of this Agreement, and (ii) make all determinations deemed
necessary or advisable for the administration of this
Agreement (including a determination to redeem or not
redeem the Rights or to amend this Agreement). All such
actions, calculations, interpretations and determinations
(including for purposes of clause (y) below, all omissions
with respect to the foregoing) that are done or made by the
Board in good faith, shall (x) be final, conclusive and binding
on the Company, the Rights Agent, the holders of the Rights,
as such, and all other parties, and (y) not subject the Board to
any liability to the holders of the Rights.
(1)

Is This Claim Ripe for Adjudication?

The principal purpose ofthe Delaware Declaratory Judgment statute,
10 Del. C., ch. 65, is to enable the courts to adjudicate a controversy prior
to the time when a remedy is traditionally available and, thus, to advance
the stage at which a matter is traditionally justiciable.43 While courts will

42

Moran, 500 A.2d at 1351-54.
' 3Rollins International,Inc. v. InternationalHydronics Corp., Del. Supr., 303 A.2d
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not entertain suits seeking an advisory opinion or an adjudication of
hypothetical questions, the courts will entertain declaratory judgment
actions only where the alleged facts are such that an "actual controversy"
exists and eventual litigation appears to be unavoidable." Delaware's
adoption of the uniform act in 1981 does not invalidate this condition for
the applicability of declaratory relief.45
The standard for recognizing that an "actual controversy" exists for
the purposes of seeking declaratory relief was definitively announced by
the Delaware Supreme Court in Rollins and confirmed by Stroud:
(1) It must be a controversy involving the rights or other legal
relations of the party seeking declaratory relief; (2) it must be
a controversy in which the claim of right or other legal
interest is asserted against one who has an interest in
contesting the claim; (3) the controversy must be between
parties whose interests are real and adverse; (4) the issue
involved in the controversy must be ripe for judicial
determination."
The only issue under the 'actual controversy' standard in this case
concerns whether this claim is "ripe for judicial determination." In
determining whether a given claim is indeed ripe,
...

a practical evaluation of the legitimate interest of the

plaintiff in a prompt resolution of the question presented and
the hardship that further delay may threaten is a major
concern. Other necessary considerations include the prospect
of future factual development that might affect the
determination to be made; the need to conserve scarce
resources; and a due respect for identifiable policies of the
law touching upon the subject matter of the dispute.47
Applying those criteria as well as weighing the harms and benefits
that may or may not accrue from a declaratory judgment, I conclude that
Claim V is ripe for adjudication. Corporate fiduciaries must be given clear
660, 662 (1973).

"Id.
45

Stroud v. Milliken Enterprises, Inc., Del. Supr., 552 A.2d 476, 479 (1989).
"6Rollins,
303 A.2d at 662-663 (citations omitted); Stroud, 552 A.2d at 479-480.
47Schick, Inc. v. Amalgamated Clothing and Textile Workers Union, Del. Ch., 533
A.2d 1235, 1238 (1987) (footnote omitted).
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notice of what conduct is and is not allowed. 8 No beneficial purpose is
served by uncertainty with regard to fiduciary obligations. Further, this
claim directly addresses the fundamental policy concerning "the
accountability of directors to shareholders for breaches of fiduciary duty."4 9
The importance of this policy strongly counsels that issues in Claim V be
decided promptly.
(2) Is Section 31 Valid and Enforceable?
Claim V challenges the facial validity of section 31 under §102(b)(7)
and §141(a)50 The plaintiff asserts that section 31 violates § 102(b)(7) in
three ways: (i) section 31 eliminates liability for breach of fiduciary duty
through a contract unilaterally created by the Hilton Directors, not a
certificate provision approved by the Hilton stockholders; (ii) section 31
eliminates the non-monetary liability of the Hilton Directors; and, (iii)
section 31 eliminates liability beyond the duty of care for offenses such as
breaches of the duty of loyalty, intentional misconduct, and other improper
actions.
The defendant argues that "[tihe provision only applies to the
Company, the Rights Agent, 'the holders of the rights, as such' and other
'parties' to the agreement. Section 31 thus is not an attempt to limit liability
to stockholders generally but rather only addresses claims brought under
4

Siegman v. Tri-StarPictures, Del. Ch., C.A. No. 9477, Jacobs, V.C. (May 30, 1989).
191d.
"8 DeL C. § 102(bX7) states in relevant part that:
(b)... the certificate of incorporation may also contain any or all of the
following matters:...
(7) A provision eliminating or limiting the personal liability of a director
to the corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director, provided that such provision shall not
eliminate or limit the liability of a director: (i) for any breach of the
director's duty of loyalty to the corporation or its stockholders; (ii) for acts
or omissions not in good faith or which involve intentional misconduct or
a knowing violation of law; (iii) [for unlawful payment of dividends or
unlawful stock purchase or redemption]; or (iv) for any transaction from
which the director derived an improper personal benefit.
8 DeL C. § 141(a) states in relevant part that:
The business and affairs of every corporation organized under this chapter
shall be managed by or under the direction of a board of directors, except
as may be otherwise provided in this chapter or in its certificate of
incorporation. If any such provision is made in the certificate of
incorporation, the powers and duties conferred or imposed upon the board
of directors by this chapter shall be exercised or performed to such extent
and by such person or persons as shall be provided in the certificate of
incorporation.
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the [Rights Plan].""' At oral argument, defendant's counsel further asserted
that the Rights Plan only affects the rights of Hilton Shareholders/Right
Holders as Right Holders and has no effect whatsoever on their rights as
Hilton shareholders. The practical effect of these statements is that section
31 in no way bars any claims Hilton stockholders may bring with regard to
the Rights Plan and the Hilton Board's continuing fiduciary obligations to
them as shareholders. Practically speaking, therefore, section 31 has no
legal significance whatsoever. Plaintiffs challenge to section 31 is,
therefore, rendered moot. As such, it is unnecessary to analyze Claim V
further.

Nevertheless, Iwill take this opportunity to reaffirm the principle set
forth in Moran that the members of the Hilton Board, like members of
every other board of directors, may not insulate themselves from liability
that may accrue to them from decisions made concerning the Rights Plan,
including the decision whether or not to redeem the Rights. The Moran
Court noted:
[T]he Rights Plan is not absolute. When the Household
Board of Directors is faced with a tender offer and a request
to redeem the Rights, they will not be able to arbitrarily reject
the offer. They will be held to the same fiduciary standards
any other board of directors would be held to in deciding to
adopt a defensive mechanism, the same standard as they were
held to in originally approving the Rights Plan. 2
Regardless of section 16's affect on the rights of Hilton shareholders as
Right Holders, section 16 does not affect their rights as Hilton
shareholders.
I will grant the defendant's motion to dismiss Claim V, but the Order
accompanying the dismissal must include explicit language that section 31
affects neither the rights of the Hilton shareholders in relation to the Hilton
Board nor the duties owed by the members of the Hilton Board to the
Hilton shareholders.

"Def.'s Reply Br., 29. (citations omitted)
32Moran,500A.2dat 1354. See also UnocalCorp. v. MesaPetroleum Co., Del. Supr.,
493 A.2d 946, 954-55, 958 (1985).
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Ill. CONCLUSION
The plaintiff has failed in its attempt to overturn several of the
fundamental underpinnings of the Moran decision by interpreting the
doctrine of stare decisis so narrowly as to render it almost completely
ineffectual. Like the Moran decision itself, stare decisis remains a
powerful and enduring jurisprudential force in Delaware corporation law.
This dispute also illustrates the intense scrutiny poison pill rights
plans continue to receive since Moran, thereby ensuring their vitality.
Notwithstanding the clear validity of poison pill rights plans though, as the
Moran Court noted, "nothing [I] say here relieves [directors] of their
fundamental duties to the corporation and its stockholders. [The] use of the
Plan will be evaluated when and if the issue arises."" That statement
remains as true today as the day it was written.
Defendant Hilton's motion to dismiss is granted in its entirety.
Counsel shall confer and agree upon an appropriate implementing Order.

LEUNG v. SCHULER
No. 17,089
Court of Chanceryof the State of Delaware,New Castle
September 29, 2000
Craig B. Smith, Esquire, David A. Jenkins, Esquire, and Michele C. Gott,
Esquire, of Smith, Katzenstein & Furlow LLP, Wilmington, Delaware, for
plaintiff.

S3Moran, 500 A.2d at 1357.

'he Court need not analyze the defendant's arguments that this lawsuit is barred by
either the doctrine of acquiescence or laches. The plaintiffs motion for summary judgment is
also rendered moot by the above-described conclusions.
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Jesse A. Finkelstein, Esquire, and Raymond J. DiCamillo, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; Steven M. Schatz,
Esquire, David J. Berger, Esquire, and Elizabeth M. Saunders, Esquire, of
Wilson Sonsini Goodrich & Rosati, Palo Alto, California, of counsel; and
Michele E. Rose, Esquire, of Wilson Sonsini Goodrich & Rosati, McLean,
Virginia, of counsel, for defendants.
JACOBS,

Vice Chancellor

Pending is the defendants' renewed motion under Court of Chancery
Rules 12(b)(6) and 23.11 to dismiss the amended complaint in this
stockholder derivative action. This action challenges the sale, in January
1996 by Ventana Medical Systems, Inc. ("Ventana"), of 646,734 shares of
Ventana common stock to certain of its inside directors. It is claimed that
those Ventana shares were issued at a price far below their fair market
value, which violated the duties of care and loyalty owed by the Ventana
directors who authorized the transaction.
For the reasons set forth below, I conclude that the motion to dismiss
must be granted.
L FACTUAL BACKGROUND
The plaintiff, Nelson Leung ("Leung" or "plaintiff") is and at all
relevant times has been a holder of Ventana common stock. Leung
obtained his stock in exchange for his Investor Notes in BioTek Investor
Solutions, Inc. ("BioTek"), in the February 1996 Ventana-BioTek merger
that is more fully described below.
The named defendants are (i) Ventana, which is a Delaware
corporation headquartered in Tucson, Arizona, that develops, manufactures
and markets various tests used in treating cancer; and (ii) the "Director
Defendants," who were Ventana directors at all times relevant to this
action.2
In February 1996, BioTek, a California corporation that developed,
manufactured, and distributed systems used to diagnose diseases, entered
into an agreement to merge with Ventana, which would be the surviving
corporation (the "Merger"). In early February 1996, BioTek and Ventana

'lTheCourt dismissed the original complaint in this matter with leave to replead.
Leuna v. Schuler, Del. Ch., C.A. No. 17089, Jacobs, V.C. (Feb. 29, 2000) ("Leun I").
he "Director Defendants" are Jack W. Schuler, John Patience, R.James Danehy,
Edward Giles, Thomas M. Grogan, M.D., James M. Strickland, and James Weersing.
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mailed an Information Statement to the BioTek stockholders --who by
virtue of an earlier transaction were also BioTek Noteholders -- soliciting
their approval of the Merger. The Information Statement disclosed that (i)
there was a "substantial likelihood" that the BioTek stockholders would
receive no consideration in the Merger, and (ii) the only value the BioTek
Noteholders would likely realize would be Ventana convertible
subordinated notes (the "Exchange Notes") that the Noteholders would
receive in exchange for their BioTek Investor Notes. Those Exchange
Notes would entitle the holders, at any time before the 30th day after the
closing of the Merger, to convert any or all of their Exchange Notes into
Ventana common stock at a conversion price of $13.53 per share. On
February 23, 1996, the BioTek Noteholders approved the Merger, which
became effective three days later.
The circumstance that gives rise to this controversy is that when the
plaintiff and the other Noteholder class members approved the transaction,
they did not know that in January 1996 (one month before the Merger
closed), Ventana's board had authorized the issuance of 554,343 shares of
Ventana common stock at $1.62 per share (the "Insider Sale") to Crabtree
Partners and to director defendants Jack Schuler and John Patience (the
"Insiders"). The purpose of the Insider Sale was to provide the Insiders
with an incentive to continue their efforts on behalf of Ventana.3 The
shares to be issued to the Insiders, which were increased to 646,734 shares
at the February 23, 1996 board meeting, would constitute 26.5% of
Ventana's equity.
The complaint alleges that the Ventana board determined that the
"fair market value" of the to-be-issued Ventana common stock was the
$1.62 per share price to the Insiders, but that the board did not value the
services that the Insiders would be performing in exchange. The complaint
also charges that in determining the price at which the stock would be sold
to the Insiders, the Ventana board did not take into account the value that

they knew the BioTek acquisition would add to the Ventana stock.
Lastly, the plaintiff claims that although the Insider Sale transaction
was authorized in January 1996, the board did not determine the $1.62 per
share price until at least February 22, 1996. Leung alleges (to reiterate)
that at the time he and the other Noteholders converted their Ventana
Notes, they did not know that the $1.62 per share Insider Sale had been
authorized several weeks before. That undisclosed fact was significant,
Leung claims, because had he and the other class members known that fact,
they would not have converted any of their Exchange Notes, since the
3

Amended Complaint at %14 & 15.
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Insider Sale had diluted Ventana's shares by over 25%. Instead, in
ignorance of the Insider Sale, Leung and the other Noteholders made no
election. As a result, one-half of the face amount of Leung's Exchange
Notes ($31,041.36) were automatically converted into 2,295 shares of
Ventana common stock on March 26, 1996.
In April and May 1996, the Insider Sale was consummated, with
Ventana issuing 646,734 shares of its stock to the Insiders at $1.62 per
share. The plaintiff alleges that the first time he and the other Noteholders
learned of the Insider Sale was when it was disclosed three months later,
in the July 3, 1996 Ventana Preliminary Prospectus issued in connection
with the initial public offering of Ventana stock. That Prospectus also
disclosed (again, for the first time) that in connection with the Insider Sale,
the Director Defendants had determined that the fair market value of
Ventana's common stock as of January 1996 was $1.62 per share.
This action was commenced on April 1, 1999. On May 6, 1999, all
defendants filed motions to dismiss, and on February 29, 2000 this Court
handed down its Opinion granting those dismissal motions ("Leun I"). I
By Order dated March 30, 2000, the plaintiff was permitted to, and later
did, file an amended complaint, which the defendants moved to dismiss on
April 19, 2000.
The amended complaint pleads the same core facts as the original
complaint, plus several new facts. The newly-alleged facts include:
(1) a January 23, 1996 statement by director Edward Giles
that the merger with BioTek "is a watershed event in terms of the valuation
of [Ventana];"
(2) a January 23, 1996 memorandum from director (and
Insider) John Patience to Mr. Giles, acknowledging that "[o]n completion
of the BioTek merger, Ventana is in a position to go public, is worth
significantly more due to market leadership position and enhanced revenue
base, and once public, the preferred liquidation preferences disappear. In
short, the consummation of the BioTek transaction is a very significant
value creating event;"
(3) a February 21, 1996 communication from Michael
Rodgers, Ventana's Chief Financial Officer, to directors Giles, Strickland
and Weersing that the "acquisition of BioTek is a defining moment from
both a strategic and economic perspective;" and

'See note 1 , spr.
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(4) advice from BearStearns, Ventana's investment bankers,
that Ventana's value in a future initial public offering (which Ventana was

then contemplating) would nearly double after the acquisition of BioTek'
The issues presented on this motion come down to whether those
newly-pled facts are sufficient to defeat this renewed motion to dismiss.
H. THE CONTENTIONS
The amended complaint alleges only derivative claims, which the
defendants seek to have dismissed under Court ofChanceryRules 12(b)(6)
and 23.1. The defendants argue that both counts of the amended complaint
must be dismissed, first, because the plaintiff failed to make a demand on
the Ventana Board or show that demand is excused; second, because the
complaint fails to state legally cognizable claims; and third, because the
requested relief is barred by the exculpatory clause of Ventana's Certificate
of Incorporation. The plaintiff responds that this action should be allowed
to proceed, because the particularized allegations of the amended complaint
are sufficient to excuse demand. Specifically, Leung argues that the
pleaded facts show that: (1) the Insider Sale was not a valid exercise of the
Director Defendants' business judgment because the Director Defendants'
did not determine Ventana's fair market value in good faith; and (2) the
Directors' issuance of Ventana stock at a price they knew was not its fair
market value, constituted a waste of Ventana's assets. Lastly, the plaintiff
argues that (3) Ventana's Certificate of Incorporation does not exculpate the
directors from monetary liability for the derivative claims here asserted.
The two principal issues raised at this juncture are identical to those
presented on the earlier dismissal motions, namely: (1) is the plaintiff
excused from making a demand on the Board on the ground that the Insider
Sale was not a valid exercise of business judgment, (2) has the plaintiff
stated cognizable claims for relief, and (3) ifso, are his, claims nonetheless
barred by the exculpatory clause of Ventana's Articles of Incorporation?
The plaintiff argues that the amended complaint states cognizable claims
and that his newly-pled facts satisfy the standards for demand excusal. I
disagree, and conclude that Counts I and II of the amended complaint must
be dismissed on both Rule 23.1 and Rule 12(bX6) grounds. It is therefore
unnecessary to reach the contention that the exculpatory provision in
Ventana's Articles of Incorporation bars the plaintiffs money damage
claims.6

'Amended Complaint at 18.
'For the same reason, it is unnecessary to address the sufficiency of Count III of the
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M. ANALYSIS
A. The Standards for Rule 12(b)(6) and Rule 23.1 Dismissal
It is well established under Delaware law that a complaint will be
dismissed under Rule 12(bX6) if its alleged facts, taken as true, would not
constitute a ground for relief." Moreover, under Rule 23.1, demand is
excused where the plaintiff pleads particularized facts that satisfy one or
both of the two prongs of the test articulated in Aronson v. Lewis'. The
plaintiff must plead facts creating a reasonable doubt that (1) the directors
are disinterested and independent or that (2) the challenged transaction was
otherwise the product of valid business judgment. Here, the plaintiff
attempts to plead facts that would excuse demand under Aronson's second
prong. The resulting issues are whether the complaint states cognizable
grounds for relief and whether the particularized factual allegations of the
amended complaint create a reasonable doubt that the sale ofVentana stock
to the Insiders at $1.62 per share was the product of a valid business
judgment.
In Leung I this Court answered that question in the negative. The
plaintiff argues that that question must now be answered in the affirmative,
because the amended complaint alleges with the requisite factual
particularity that the Insider sale was (1) a waste of assets, and (2) not
approved in good faith. These claims are next analyzed.
B. The Waste Claim (Count I)
I first address the waste claim. The Delaware law standard for
pleading waste is stringent. "Directors are only liable for waste when they
'authorize an exchange that is so one sided that no business person of
ordinary, sound judgment could conclude that the corporation has received
adequate consideration."9 In addition, "[a]bsent fraud [8 Del. C.] Sections
152 and 153 give a board considerable latitude in evaluating the kind and
amount of consideration to be received for newly-issued stock.""0 The
plaintiff contends that his allegations that (a) the board issued

amended complaint.
7
Inre Tr-Star Pictures, Inc., Lit.. Del. Supr., 634 A.2d 319, 326 (1993).
'Arnson v. Lewis Del. Supr., 473 A.2d 805, 814 (1984).
'In re Walt Disney Co. Deriv. Litig. Del. Ch., 731 A.2d 342, 362 (1998) (citations
omitted), affd in part and rev'd in part on other grounds sub nom. Brehm v. Eisner Del. Supr.,
746 A.2d 244 (2000).
l.eun I Mem. Op. at 24.
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approximately 26.5% of Ventana's equity to the Insiders at $1.62 per share,
and (b) that $1.62 price was far below the true market value of the stock,
satisfy that test. More specifically, he predicates his waste claim on the
alleged fact that at the same time that the Director Defendants sold the
Ventana Stock to the Insiders at $1.62 per share, they fixed the price to
convert the Exchange Notes into Ventana Common Stock at $13.53 per
share. Leung contends that no person of ordinary, sound business
judgment could conclude in these circumstances that the fair market value
of Ventana's stock was $1.62 per share. Therefore, the sale of Ventana
stock to the Insiders at that price constituted waste.
This claim was previously made and rejected in Leung I. The
plaintiff contends, nonetheless, that the claim should now survive by virtue
of two newly-pled facts. The first is the alleged "acknowledgment of Mr.
Giles that the directors knew $1.62... was not the fair market value of
Ventana's stock, but rather was.., a deliberately low price so that the
Insiders could benefit from the difference between $1.62 per share and the
real fair market value" and (2) "the directors' knowledge that the
immediately impending merger with BioTek would enormously increase
the value of Ventana's stock and increase the likelihood that Ventana would
be able to go public, probably at a price far in excess of $1.62 per share.""
In Lewis v. Vogelstein this Court stated:
A waste entails an exchange of corporate assets for
consideration so disproportionately small as to lie beyond the
range at which any reasonable person might be willing to
trade. Most often the claim is associated with a transfer of
corporate assets that serves no corporate purpose; or for
which no consideration at all is received. Such a transfer is in
effect a gift. If, however, there is any substantial goodfaith
judgment that in the circumstances the transaction is
worthwhile, there should be no finding of waste, even if the
fact finder would conclude ex post that the transaction was
unreasonably risky. Any other rule would deter corporate
boards from the optimal rational acceptance of risk, for
reasons explained elsewhere. Courts are ill-fitted to attempt
to weigh the "adequacy" of consideration under the waste
standard or, ex-post, to judge appropriate degrees of business
risk."

"Amended
Complaint at 26.
2
Lewis v. Voelstein Del. Ch., 699 A.2d 327, 336 (1997) (italics added, citations
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Measured against this standard, the thrust of Leung's two new
allegations -- that the Ventana directors knew that the $1.62 per share price
in the Insider Sale did not represent Ventana's fair market value -- does not
remedy the adjudicated deficiencies of the original complaint. For the
waste claim to survive "[t]he particularized pleaded facts must show that
the consideration received for the stock was so minimal that issuing the
Ventana stock was the functional equivalent of making a gift to the
insiders."" Leung has not alleged facts showing the board "gave away" the
Ventana stock to the Insiders for essentially no consideration. At most, the
new allegations, when viewed in the light most favorable to the plaintiff,
permit the inference that the Insider Stock was issued to the Insiders at a
price deliberately set below fair market value. But, at the same time the
complaint also alleges that that was done to provide the Insiders an
incentive to continue working for Ventana.' 4 The implicit premise of the
waste claim is that stock compensation must always be priced at a
minimum or "floor" equal to the stock's fair market value.' Delaware law
does not so require. Rather, as this Court has stated:
[Sbo long as there is any consideration for the issuance of
shares or options, the sufficiency of the consideration fixed by
the directors cannot be challenged in the absence of actual
fraud. Only where it is claimed that the issuance of shares or
options was entirely without considerationwill § 15716 not
operate as "a legal barrier to any claim for relief as to an
illegal gift or waste of corporate assets in the issuance of
stock options." 7
Leung does not claim that there was actual fraud in the transaction
or that the stock was issued to the Insiders for less than its par value.,,
Indeed, the consideration that Ventana allegedly would receive in exchange

omitted).

3
Leung
4

I Mem. Op. at 28.
Amended Complaint at !4 & 15.
"Leung I at 23-24, citing, 8 Del. C.§ 152 & 153(a).
168 Dlj.. § 157 provides in relevant part that "[i]n the absence ofactual fraud in the
transaction, the judgment of the directors as to the consideration for the issuance of such rights
or options and the sufficiency thereof shall be conclusive."
' 7Zuvnick v. Goizueta. Del. Ch., 698 A.2d 384, 387 (1997) (quoting Michelson v.
Duncan Del. Supr., 407 A.2d 211,224 (1979) (italics added).
"8 Del. C. § 153(a) provides in relevant part: "[s]hares of stock with par value may
be issued for.., not less than the par value."
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for the Insider shares was disclosed in the Ventana IPO prospectus. 9 From
this it must be inferred from the complaint itself that Ventana's
disinterested directors had determined that the value of the Insiders' future
services represented a fair exchange for their right to purchase the Insiders'
shares identified in the Compensation Package for $1.62 per share.
Accordingly, the newly-pled facts do not alter my earlier conclusion that
the plaintiff has failed to state a claim of waste capable of surviving
dismissal under Rule 12(b)(6) or Rule 23.1.
C. Lack of Good Faith (Count P
In Count I, the plaintiff claims that the Director Defendants could
not have acted in good faith when they approved the issuance of stock to
the Insiders at $1.62 per share, because in setting that price they
purposefully failed to take into account material information relating to
Ventana's value.
To support this claim Leung relies upon newly-pled facts, namely (in
his words), that the Director Defendants deliberately failed "to include in
their decision-making process extremely material information pertaining
to the value of Ventana's stock, knowing that their resulting determination
of fair market value was inaccurate." 0 Moreover, the plaintiff asserts, that
the Board did not value the stock at the January 19, 1996 board meeting,
because the valuation could not have occurred before February 22, 1996.
Thus, the claim is that the Insiders' stock should have been priced at its
actual fair market value as of the date the parties reached agreement on the
Insiders' Sale. 2
The defendants respond that this newly-alleged fact adds nothing of
substance. The reason, defendants urge, is that whether the valuation was
announced on January 16 or on February 22, the price was set "as of"
January 16, 1996, the date that the board decided to sell the stock to the
Insiders. Thus, the defendants argue, the proper inquiry is whether that

"The Ventana IPO Prospectus, which is incorporated by reference into the Amended
Complaint, details the consideration exchanged for the Insider Shares at page 58, note I:
Messrs. Schuler and Patience were provided with the opportunity to
purchase these shares in connection with (i) their efforts and assistance in
completing the BioTek acquisition and assisting management with the
integration of the companies, (ii) Mr. Schuler's decision to serve as
Chairman of the Board of Directors and (iii) Mr. Schuler's and Mr.
Patience's devotion of a significant portion of their work time to the
Company's business.
"'Plaintiffs Answering Brief at 18.
"Complaint at 32
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value, determined as of that date, fell outside the bounds of reasonable
judgment.
In my view the plaintiffs newly-pled facts fall short of meeting the
standard. As this Court stated in Leung :
Under the business judgment rule a board's good faith in
making a decision is presumed. That presumption is
heightened where, as here, the majority of the directors
making the decision are independent or outside directors. To
overcome that presumption and to survive a motion to dismiss
under Rule 12(b)(6) or Rule 23.1, the complaint must plead
specific facts from which it can be inferred that 'the decision
[by the board] is so beyond the bounds of reasonable
judgment that it seems essentially inexplicable on any other
grounds."
Leung claims that the amended complaint satisfies that standard,
pointing to the testimony of Mr. Giles as support for his allegation that the
directors knew that $1.62 was not the fair market value of the stock." But
that fact alone would not establish that the board's decision to sell stock to
the Insiders at $1.62 per share went beyond the bounds of reasonable
judgment. This claim, like the waste claim, appears to rest upon the
unstated assumption that a board was legally required to issue stock
intended as compensation for no less than its fair market value -- an
assumption that is legally incorrect.24
The plaintiff also claims that the defendants acted in bad faith
because at the time they set the Insider Sale price at $1.62 per share they
knew that the BioTek merger would increase Ventana's value.' But that
argument does little to further the analysis. To begin with, even if that
were true, this claim, if validated, would require the board to have
speculatively determined the incremental value ofa transaction that had not
occurred. The plaintiff cites no case that would require a board to engage
Mem. Op. at 30, quoting In re Rexene Corp.Shareholder Liti. Del. Ch.,
C.A.Nos. 10897 & 11300, Mem. Op. At 8, Berger, V.C. (May 8, 1991); affd ub Dnom. Eichorn
v. Rexene Corp. Del. Supr., 604 A.2d 416 (1991) (TABLE).
13Complaint at 115 & 26.
2As previously discussed, see note 14 ,sm Delaware law does not require that stock
be issued at its fair market value.
2Amended Complaint at 126(b) states: the directors' knew "that the immediately
impending merger with BioTek would enormously increase the value of Ventana's stock and
increase the likelihood that Ventana would be able to go public, probably at a price far in excess
of S1.62 per share."
'Lceung
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in this exercise. In addition, the conceded purpose of the Insider Sale
negates the claim that the Ventana stock was priced in bad faith. In his
Answering Brief the plaintiff acknowledges (by citing Mr. Giles'
testimony) that the Insider Sale was intended as incentive compensation to
the Insiders.26 That purpose is inconsistent with a claim that the directors
set a value of the Insiders' Stock in bad faith. To put it differently, the fact
that the Ventana board determined to award stock to the Insiders, as
incentive compensation, at a price lower than what they believed the stock
would be worth after the BioTek merger, does not, without more, give rise
to a reasonable inference that the board acted in bad faith:
For these reasons, I conclude that the amended complaint fails to
state a cognizable claim, under either Rule 12(b)(6) or Rule 23.1, that in
approving the Sale to the Insiders the Ventana Board acted in bad faith and
thereby breached its duty of loyalty.
V. CONCLUSION
For the above reasons, the defendants' motion to dismiss the
amended complaint under Rules 12(b)(6) and 23.1 is granted. IT IS SO
ORDERED.

NORBERG v. SECURITY STORAGE CO. OF WASHINGTON
No. 12,885
Court of Chancery of the State of Delaware,New Castle
September 19, 2000
R. Bruce McNew, Esquire, of Taylor & McNew, LLP, Greenville,
Delaware; and Robert J. Kriner, Jr., Esquire, ofChimicles & Tikellis LLP,
Wilmington, Delaware, for plaintiff.

26

Plaintiffs Answering Brief at 9.
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Thomas A. Beck, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; Alfred W. Putnam, Jr., Esquire, and Mary Catherine Roper,
Esquire, of Drinker Biddle & Reath LLP, Philadelphia, Pennsylvania, of
counsel, for defendants.
STEELE,

Vice Chancellor(by designation)
I. INTRODUCTION

This is the Court's response to the parties' cross motions for
summary judgment arising out of a cash-out merger in which the defendant
majority shareholder allegedly squeezed-out the minority. One of the
minority shareholders, plaintiff John Norberg, challenged the merger
individually and on behalf of a purportedly similarly injured class of
minority shareholders. Specifically, he alleges that the defendants, in
breach of their fiduciary duties, squeezed-out the minority at a grossly
inadequate price, in an unfairly timed transaction using an unfair process
and without providing them information material to a decision to tender
their shares or seek appraisal.
The defendants seek summary judgment arguing that Norberg
acquiesced in the merger transaction when he tendered his shares of
common stock for the merger consideration. Norberg moves for summary
judgment arguing that there can be no factual dispute that the majority
acted to freeze out the minority at an unfair price and with an unfair
process. Norberg also seeks class certification under Court of Chancery
Rules 23(a), 23(bXl) and 23(bX3).
The issues presented on these cross motions are narrowly drawn.
First, are Norberg's claims barred by acquiescence as a result of
accepting the merger consideration 17 months after filing suit detailing a
laundry list of reasons why the majority breached their fiduciary duties of
disclosure and loyalty to the minority?
Second, should Norberg's acquiescence bar his individual claims, can
he serve as an adequate class representative under Court of Chancery Rule
23?
Third, are there genuine issues of material fact in dispute about the
merger process and the fairness of the merger consideration?
After reviewing the parties' briefs and hearing oral argument, I
conclude defendants' motion for summary judgment should be granted and
Norberg's cross motion should be denied because, as a matter of law,
Norberg acquiesced in the merger transaction by accepting the $120
cash-out consideration. Although not argued by the parties in their briefs
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or at oral argument, I note that Norberg's conduct also fits squarely within
the doctrinal parameters of waiver. Therefore, he is precluded from
pursuing any litigation individually and can not adequately represent the

interests of the purported class of minority shareholders which he now
seeks to represent. In light of the above conclusions, consideration of the
fairness of the merger process and price, the adequacy of the disclosures
and class certification would be premature.
II. BACKGROUND
A.

The Parties

Norberg is a minority shareholder who holds 43 shares of common
stock of defendant Security Storage Co. of Washington in an Individual
Retirement Account ("IRA"). Security Storage, a Delaware corporation
with its principal place of business in Washington, D.C., is principally
engaged in the shipping and storage industry. Security Storage has
acquired significant real estate holdings and investment properties in
Washington D.C. and surrounding areas. In addition, the company operates
a United Van Lines franchise.
Defendants Childs F. Burden, I. Townsend Burden, III, John D.
Firestone, Peter P. van Roijen and Robert D. van Roijen (collectively the
"Acquiring Directors") are members of Security Storage's board of
directors and majority shareholders who collectively hold 82 percent of
Security Storage's outstanding stock.' The remaining members of the
Security Storage board of directors are defendants Robert E. Windham,
Philip L. Gore, Robert L. Tull, George M. Elsey, Conrad S. Posey and
Conrad S. Reid (collectively the "Independent Directors").2 Defendant
Security Acquisition Corporation is a corporate entity formed by the
majority shareholders as a vehicle to acquire the remaining shares of
Security Storage.

'Childs F. Burden is also the owner of Security Acquisition, director of Control Laser
and partner of the Secor Group. 1.Townsend Burden, III is also Director of Control Laser and
partner of Secor. John D. Firestone and Peter P. van Roijen are also partners of Secor; and,
Robert D.van Roijen, R., is also Chairman of Control Laser and a partner of Secor.
2

Defendants Gore, Tull, Elsey, Posey, Reid, and Windham, while purportedly not

owners of Security Acquisition, are alleged to be interested in the transaction and/or dominated
by the Acquiring Directors.
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Nature of the Proceedings

On March 4, 1993, Norberg filed a purported class action
challenging a cash-out merger transaction in which the 82 percent majority
shareholder, Security Acquisition, allegedly squeezed-out the remaining 18
percent minority shareholders. On June 24, 1998, Norberg filed a motion
for class certification under Court of Chancery Rules 23(a), 23(b)(1) and
(3). On February 2, 1999, the defendants filed a motion for summary
judgment contemporaneously with a brief in opposition to the class
certification. On September 8, 1999, Norberg filed briefs in support of
class certification and a cross motion for summary judgment. This is the
Court's response to (1) the defendants' motion for summary judgment; (2)
Norberg's cross motion for summary judgment; and (3) Norberg's request
for class certification.
C.

Relevant Facts

While the parties dispute several ofthe underlying facts, I need only
address those facts that are undisputed in order to resolve the issues
immediately pertinent.
In the early part of December 1992, the board of directors met to
discuss the current financial condition and the future economic potential of
Security Storage as an operating enterprise. At that meeting, the directors
considered the possibility of a cash-out merger which the Acquiring
Directors would orchestrate. In order to determine the viability of this
transaction, the directors retained the Berwind Financial Group, Inc., a
private investment banking and merchant banking firm, to prepare an
appraisal of the company as a going concern. After evaluating and
reviewing the appraisal, the Acquiring Directors proposed a cash-out
merger in which they, as 82 percent majority shareholders, would form
Security Acquisition as an acquisition vehicle to buy out the remaining
minority interests and acquire all of Security Storage's outstanding
common stock.
On December 21, 1992, the board of directors voted unanimously to
approve an Agreement and Plan of Merger through which Security
Acquisition would buy the remaining 18 percent of Security Storage shares
at $120.00 per share without interest. They unanimously agreed that the
$120 cash-out price was fair to Security Storage's shareholders. In
reaching their decision, the directors examined a variety of factors
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including the Berwind appraisal,' the financial condition of the company,
the historical and projected operating results, the absence of a trading
market for the shares, and the results of a "Dutch Auction"4 which Security
Storage completed in 1991. The auction resulted in the repurchase of 1,600
shares at $120 per share.
Using a discounted cash flow analysis, the Berwind appraisal valued
Security Storage as a going concern at $7,800,000 and concluded that $120
merger per share constituted (1) a 25 percent premium over the appraised
per share value of $95.89 as of November 1, 1992 and (2) a 45 percent
premium over the net book value of $82.76 per share as of December 31,
1991. On this basis, Berwind concluded that the $120 wold be fair to the
minority shareholders.
On January 28, 1993, Security Acquisition, now the majority
shareholder, unanimously agreed to approve the merger transaction. The
Independent Directors, who were not financially interested in the
transaction, and the Acquiring Directors approved the merger transaction.
On February 3, 1993, notice of the merger was sent to the minority
shareholders informing them that the merger was to become effective
February 4, 1993, one day after the notice was mailed, and that each
minority share would be converted into $120, the cash-out price. Along
with the Notice of Merger, minority shareholders received a Letter of
Transmittal, a copy of the Agreement and Plan of Merger and the Berwind
appraisal. The directors also informed the shareholders of their appraisal
rights under 8 DeL C. Section 262 in the event they sought to challenge the
fairness of the consideration.
While many of the minority shareholders tendered their shares of
stock for the merger consideration, some dissented from the merger and
filed an appraisal action in the early part of 1993V One of the dissenting
shareholders later agreed to settle his appraisal claim for $120 per share.
This Court approved the settlement and the parties mailed a notice of the
settlement to the remaining dissenters on August 24, 1993, giving them 20
days to join in the settlement. Neither Norberg, nor any of the remaining
dissenters took any further steps to join the settlement during the 20-day
'There is an irrelevant dispute over whether the Acquiring Directors or the board of
directors retained Berwind.
'A self-tender offer at $120 per share that enabled certain shareholders to sell their
shares of the company's stock and to simplify the administration of the company by reducing the
number of shareholders. Because the "Dutch Auction" did not result in the purchase of a
substantial amount of the minority shareholders shares, the board of directors initiated the
freeze-out merger described in the February 3, 1993 Notice of Merger sent to shareholders.
'Affidavit of Raymond E. O'Meara at 6. O'Meara is the Secretary of Security
Storage. The appraisal action was dismissed for lack of prosecution on March 16, 1996.
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window. In light of this, Security Storage agreed to leave the $120
settlement offer open beyond the 20-day deadline.
On March' 4, 1993, Norberg filed his Complaint, styled as a class
action, challenging the fairness of the transaction and seeking rescission of
the merger or in the alternative, rescissory damages resulting from the
merger's consummation. Norberg alleges that the defendants squeezed-out
the purported class members at an unfair price, in an unfairly timed
transaction using an unfair process and without providing the purported
class with material information in breach of the defendants' fiduciary
duties. Specifically, he alleges the $120 consideration to be unfair because
it fails to account for Security Storage's real estate holdings and the United
Van Lines franchise. Norberg also alleges that the merger was unfair.ly
timed to deprive minority shareholders of the benefits from the
development of the "Braddock Road" property. This investment property
sits on two acres zoned industrial within the Braddock Road Metro Station
in Alexandria, Virginia. Although the Braddock Road property is currently
leased to the federal government, Norberg alleges that it is "underutilized"
and "ripe for re-development." Norberg argues that the Berwind fairness
opinion can not be relied upon because Berwind failed to consider the
development potential of Security Storage's real estate, failed to account for
any residual value and employed a flawed methodology in assessing the
fairness of the consideration. Finally, Norberg alleges that the Notice of
Merger contained misdisclosures in breach of the defendants' fiduciary
duty of disclosure.
On August 24, 1994, approximately 17 months after filing his
Complaint alleging unfairness of process and price and the defendants'
failure to comply with their duty of disclosure in numerous ways designed
to frustrate a rational determination of the value of his shares, Norberg
voluntarily instructed his IRA custodian to tender his shares for the $120
merger price. Norberg now seeks rescission of the merger, recissory
damages and an opportunity to serve as lead plaintiff for a class of minority
shareholders who did not tender their shares.
IV. ANALYSIS
A.

Summary Judgment

Under Court of Chancery Rule 56, summary judgment will be
granted when no genuine issue as to any material fact exists and the
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moving party is entitled to judgment as a matter of law.6 The moving party
must demonstrate clearly the absence of any genuine issue of material fact
and any doubt concerning the existence of such an issue will be resolved
against the moving party.7 The function of the trial judge is to determine
whether or not there is any evidence supporting a favorable conclusion to
the nonmoving party. 8 The fact that the parties have filed cross-motions for
summary judgment does not alter this standard.'
B.

Acquiescence

The availability of acquiescence as a defense is as narrowly drawn
at this stage of the litigation as it would be at a trial on the merits.
Therefore, this issue is appropriate for disposition on summary judgment
without additional testimony or discovery.
The availability of this defense is pivotal. If available, as a matter
of law, Norberg may be estopped from seeking a Weinberger'0 claim and
therefore, can not adequately represent the interests of the purported class.
If the defense is not available, Norberg may continue to pursue the
litigation individually and on behalf of the class of minority shareholders
he now seeks to represent. I conclude that Norberg's acceptance of the
merger consideration 17 months after filing his Complaint detailing the
defendants' alleged inequitable conduct constitutes acquiescence.
Defendants allege that Norberg acquiesced in the merger by
tendering his shares after the merger had been consummated. They argue
that because Norberg dissented from the cash-out merger, filed suit
claiming unfairness in the transaction but later tendered his shares and
accepted the benefits of the transaction, he can no longer maintain his
unfairness claim. Defendants argue that Norberg's only remedy is an
appraisal action under 8DeL C. Section 262, a claim that he has, however,
aband6ned.
At oral argument, Norberg argued that the defense of acquiescence
is unavailable under Court of Chancery Rule 8(c) and the defendants'
failure to plead it as a defense in their Answer operates as a waiver.
Norberg's tender and acceptance of the $120 per share merger
consideration occurred on August 24, 1994, approximately 17 months after
6Ch. Ct R. 56.
7
Scureman v. Judge, Del. Ch., 626 A.2d 5 (1992).
'Continental Oil Co. v. Pauley Peto.., Inc., Del. Supr., 251 A.2d 824 (1969).
9

United Vanguard Fund, Inc. v. TakeCare, Inc., Del. Supr., 693 A.2d 1076, 1079

(1997).'

"0 Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983).
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the Complaint challenging the fairness of the consideration paid in the
merger. It could hardly have been raised in the original answer, although
no request to amend that answer has ever been filed. It is only now, in the
briefs and at oral argument, that the defendants assert acquiescence as a
defense.
Generally, a party arguing acquiescence as an affirmative defense
must state their claim in their answer." However, if evidence were offered
at trial to support the defense and objected to on the ground mat it was not
within the issues asserted in the pleadings, Court of Chancery Rule 15(b)
would nevertheless permit me to allow the pleadings to be amended when
the "presentation of the merits of the action" will be facilitated. 2 It is
within my discretion to allow the pleadings to be amended to reflect any
new issues not asserted in the pleadings so long as the responding party is
not prejudiced by its admission. 3
Here, the defendants' conceded at oral argument that they did not
plead acquiescence in their Answer because the plaintiff had not yet
tendered his shares and made the defense available. I note that the
defendants did not amend their answer to include acquiescence as a defense
soon after they learned of Norberg's share tender. Nonetheless, Norberg's
own actions 17 months after filing the action triggered the applicability of
the defense and he can hardly claim prejudice from simply being held
accountable for his own actions. Generally, Rule 15(b) permits me
discretion to grant a continuance to the objecting party to respond to the
newly admitted evidence.' 4 But, in the absence of a genuine issue of
disputed fact regarding Norberg's acceptance of the merger consideration
I do not need to exercise even this discretion. I consider the pleadings
amended to conform to the undisputed evidence.
Generally under the doctrine of acquiescence, a shareholder who
tenders his shares and accepts the benefits of a transaction may be barred
from seeking equitable relief. 5 In order for the defense to operate as a bar,

"Ch.
Ct. R.8(c).
2

Ch. Ct R. 15(b) provides in relevant part:
If evidence is objected to at the trial on the ground that it is not within the
issues made by the pleadings, the Court may allow the pleadings to be
amended and shall do so freely when the presentation of the merits of the
action will be subserved thereby and the objecting party fails to satisfy the
Court that the admission of such evidence would prejudice the party in
maintaining an action or defense upon the merits. The Court may grant a
continuance to enable the objecting party to meet such evidence.
131Id
4
See
5

supra note 12.
' Bershad v. Curtiss-Wright Corp., Del. Supr., 535 A.2d 840, 848 (1987).
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the shareholder must have been adequately informed of all material facts
6 In other words, acquiescence may result in an
relevant to the transaction. 1
estoppel precluding the acquiescing shareholder, who accepted the
pecuniary benefits of a transaction with knowledge of the1 7 alleged
inequitable conduct, from challenging the transaction's validity.
For Norberg, the decisive issue becomes whether he was fully
informed of the merger process and price defects when he accepted the
benefits of the merger transaction.II Norberg argues that the Notice failed
to inform any of the minority shareholders that acceptance of the merger

consideration constituted a waiver of any right other than appraisal.' 9 He

also argues that he was not fully informed of all material facts because of
the alleged "misdisclosures" contained in the Notice. Thus, Norberg
contends that the acquiescence defense, even if timely raised, can not bar
his action attacking the fairness of the transaction.2"

"Id at 842; Papalonanu v. Commissioners of Rehoboth, Del. Ch., 186 A.2d 745,
749-50 (1962) (quoting Herman, Commentaries on the Law of Estoppel, at 1194).
17DONALD J. WOLFE, JR. & MICHAEL A. PITrENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY § 11-3 (1998 &
Supp.2000).
I"
Bershad, at 842, 846-847; Siegman v. Columbia Pictures Entertainment,Inc, Del.
Ch., C.A. No. 11152, mem. op. at 19, Hartnett, V.C. (Jan. 12, 1993).
'Norberg, relies in part on Turner v. Bernstein, Del. Ch., C.A. No. 16190, mem. op.
at 21-24 (Feb. 9, 1999) in an attempt to draw a factual analogy. In that case, Vice Chancellor
Jacobs held that granting summary judgment in favor of the plaintiff shareholders, who argued
that they were not fully informed, would be imprudent given the fact that the Letter of
Transmittal and Notice of Merger pointedly told the shareholders that acceptance of the merger
consideration would operate as a waiver of their appraisal rights. I find this argument admittedly
compelling when there is clear and explicit notice to shareholders advising that acceptance of
the merger consideration bars a demand for appraisal. In this case, neither the Letter of
Transmittal nor the Notice gave any notice of waiver that Norberg claims should have been
given. It did inform shareholders of their appraisal rights. However, Turner offers Norberg little
help. He suggests that the Letter of Transmittal and
Notices should have informed him that acceptance of the merger consideration operates as a
waiver of all rights in order to operate as a bar to his claims, not merely appraisal rights as
discussed in Turner. He ignores the fact that he had an action pending for months which
asserted all his rights and argues that the very consideration he accepted 17 months later was
unfair and the product of an unfair process.
z° 0
note that on September 14, 2000, plaintiffs counsel provided the Court a copy of
INCE& Co. v. Silgan Corp., Del. Ch., C.A. No. 10941,1991 WL 17171, Chandler, V.C. (Feb. 7,
1991). In an attached letter, plaintiffs counsel indicated that INCE & Co. was submitted for the
proposition that a disclosure violation claim should not be dismissed where shareholders are not
advised that the defense of acquiescence would be asserted against them in the event they
tendered their shares for the merger consideration. Generally, a party can not submit case law
decided after the briefing has been closed as support for its claims, particularly where the case
law submitted by plaintiffs counsel predates the events that led to this litigation. After reviewing
INCE & Co., I do not agree with plaintiffs counsel's interpretation. In that case, Chancellor
Chandler merely refused to dismiss a disclosure claim that the disclosure documents were
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The record is clear from Norberg's Complaint that he knew all of the
arguments suggesting that he had been misled about the value ofhis shares
at the time that he tendered them. It is an undisputed fact that Norberg
accepted the benefits of the transaction after declaring in a court pleading
that the defendants orchestrated an unfair price through an inequitable
process. First, he abandoned his appraisal claim by failing to tender his
shares during the extended 20-day window offered by Security Storage.
Next, he filed his Complaint, styled as a class action, detailing the nature
of the alleged inequitable conduct of the defendants which made it
impossible for him to value his shares, more than 17 months before
voluntarily instructing his IRA custodian to tender his shares for the $120
actually offered.
Norberg's Complaint is replete with allegations of false and
misleading disclosures concerning the value of Security Storage and the
fairness of the consideration. For instance, Norberg alleges that the board
of directors failed to disclose to the minority shareholders the most recent
values in the real estate appraisals. He alleges that these values were
disclosed to Berwind, yet not related to the shareholders. In addition,
Norberg alleges that the Notice improperly describes Berwind's
conclusions concerning the merger transaction. For example, the Notice
fails to note that Berwind did not perform a fair value analysis of Security
Storage or that the appraisal makes no assessment of the value of the
company other than on a discounted cash flow basis. The Notice also
stated that Berwind considered the "replacement value of fixed assets"
when, in fact,the appraisal ignored this value. It also implied that Berwind
relied on the most recent appraisals when, as Norberg alleges, Berwind and
the board of directors ignored those values as well. Norberg's tender, in the
face of his declared knowledge of the inadequacy of the price constitutes
acquiescence.
Iagree with the defendants' assertion that our Supreme Court's ruling
in Bershad1 is controlling with regard to shareholder acquiescence on its

misleading because they failed to disclose that shareholders who tendered their shares would
be barred from pursuing an unfairness claim. Chancellor Chandler's opinion fails to address, as
plaintiffs counsel suggests it does, the doctrine of acquiescence as it is applied to ashareholder
who tenders his.shares for merger consideration after filing a lawsuit detailing with specificity
all the reasons why he could not fairly conclude that he had been offered a fair price for his
shares. 21
BemShad, at 840. Defendants also cite Trounsdne v. Remington Ran4 Inc., Del.
Ch., 194 A. 95,99 (1937); Frank v. Wilson & Co., Ina, Del. Supr., 32 A.2d 277 (1943) for the
proposition that when an informed minority shareholder either votes in favor of a merger or
accepts the benefits ofthe transaction, he cannot thereafter attack the fairness ofthe transaction.
In other words, acquiescence operates as abar to any later action.
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Bershad, like this case, involved a minority
own and similar facts.'
shareholder challenging a cash-out merger in a pleading styled as a class
action.?3 Bershad alleged, inter alia, that the shareholder vote approving
the merger was invalid since the proxy statement omitted material facts.24
On summary judgment, the Court of Chancery dismissed the claims of
Bershad and "all stockholders who either voted in favor of the merger or
accepted its benefits by tendering their shares for payment under the
merger agreement. ''25 In other words, Bershad forfeited any rights he had
to seek rescission of the merger by accepting the merger consideration.
This Court found that the proxy statement fully informed the minority
shareholders of all material facts regarding the merger.' On appeal, the
Supreme Court affirmed the Court of Chancery's finding that the minority
shareholders were adequately informed of all material information. 27 After
determining the shareholder vote was an informed one, the Supreme Court
held that when informed shareholder's either vote in favor of the merger or
accept the benefits thereof, they are precluded from attacking the fairness
of the transaction. 8 Thus, Bershad logically could not challenge the
fairness of the transaction because after being made aware of all facts
material to the merger he tendered his shares and accepted the merger
consideration.
Norberg was fully informed of all material facts or had, at least
according to his Complaint, recognized all of the deficiencies in the
information he had been given when he voluntarily instructed his IRA
custodian to tender his shares for $120. Having accepted the amount of
consideration offered, he can not challenge the fairness of the transaction
by continuing to assert that the very consideration he has accepted does not
reflect the share's real value because of defects in the process that led to the

offer he accepted. I recognize that the Bershad courts made or affirmed
actual findings that no breach of the duty of disclosure occurred and that
the shareholders were informed of all facts material to their decision to

1I invite the reader to review Vice Chancellor Hartnett's opinion in Siegman v.
ColumbiaPiduresEntertalnment, Inc., Del. Ch., C.A. No. 11152, Hartnett, V.C. (Jan. 15,1993)
to understand the development ofthe defense ofacquiescence under Delaware law. His opinion
demonstrates the progression of the defense from Trounstine through Bershad and succinctly
exposes the23progressive nature of the defense and the nuances that trigger its use.
Bershad, at 841.
24d

IM
161d
27

J at 842, 847.
2Sj at 842, 848.

See also Trounstine at 99 (stockholder claims barred by
acquiescence when shared in the benefits which he later challenged as wrongful).

20021

UNREPORTED CASES

tender. No such conclusion need be reached here because Norberg
tendered after admitting in his Complaint 17 months earlier that he knew
the deficiencies in the disclosures, process and price but chose to tender
nonetheless.
In the alternative, Norberg argues that the doctrine of acquiescence
can not be applicable to an involuntary cash-out merger transaction where
the minority interests are squeezed out by the majority shareholder. In this
circumstance, Norberg contends, even an informed shareholder
surrendering his shares has no other alternative but to accept the merger
consideration. However, even if he could not vote against the merger,
rather than tendering his shares and accepting the consideration, he could
have maintained his appraisal action and/or continued to litigate his
fairness claim. Instead, he abandoned his appraisal claim, challenged the
fairness of the price and the process and later, despite his declared
assessment of the unfairness of the transaction, freely and voluntarily
accepted the merger consideration. I conclude that under these
circumstances, Norberg's tender constitutes acquiescence.
C.

Waiver

The parties chose to focus their contentions on the equitable defense
of acquiescence. For those preoccupied with doctrinal pigeonholes, I am
persuaded that some discussion of waiver is helpful.
For the doctrine ofwaiver to apply, the Court must be persuaded that
the party intended to voluntarily relinquish a known right.29 The intent to
relinquish is a prerequisite to applying waiver as an equitable defense? 0
Thus, the issue becomes whether the facts unequivocally establish
Norberg's intention to relinquish his right to challenge the fairness of the
merger. " I conclude that they do and so hold for the following reasons.
The record is clear that Norberg relinquished his right to challenge
the fairness of the merger transaction when he voluntarily instructed his
IRA custodian to tender his shares for the $120 cash-out value. It is an
undisputed fact that Norberg accepted the benefits of the transaction after

"Realty Growth Inv. v. Council of Unit Owners, Del. Supr., 453 A.2d 450, 456
(1982); Pepsi-Cola Bottling Co. ofAsburyPark v.Pepsico., Inc., Del. Supr., 297 A.2d 28, 32-33
(1972); 28 Am.Jur.2d, Estoppel and Waiver, § 158 (1966).
1028 AmJur.2d, Estoppel and Waiver, § 158 (1966); see also Realty Growth Inv., 453
A.2d at 456 (waiver implies knowledge of all material facts, and intent to waive).
3128 Am.Jur.2d, Estoppel and Waiver, § 206 (1966); see also Realty Growth Inv., 453
A.2d at 456 (in the context of waiver "[t]he facts relied upon for proof must be unequivocal in
character").
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declaring in a court pleading that the defendants orchestrated an unfair
price through an inequitable process. First, he abandoned his appraisal
claim by failing to tender his shares during the extended 20-day window
offered by Security Storage. Next, he filed his Complaint, styled as a class
action, detailing the nature of the alleged inequitable conduct of the
defendants more than 17 months before voluntarily instructing his IRA
custodian to tender his shares for the $120 consideration. Rather than
offering some caveat to his tender that he intended to pursue his litigation
further, Norberg freely and voluntarily accepted the merger consideration
he so fiercely attacked in his Complaint.
It is difficult to see how Norberg's conduct under these
circumstances does not imply an intent to relinquish his right to challenge
the fairness of the merger transaction. Generally, "an implied waiver can
be established by acts and conduct from which an intention to waive may
reasonably be inferred."32 In other words, conduct that impliedly expresses
an intent to relinquish a known right can be designated as waiver. In my
view, Norberg, by his conduct, intended to relinquish any rights he had as
a minority shareholder when he voluntarily instructed his IRA custodian to
tender his shares. Norberg's act fits squarely within the parameters of the
equitable defense of waiver and establishes his intent to relinquish any right
he had to continue to challenge the litigation he started nearly 17 months
earlier.
D.

The Remaining Claims

While Norberg's Complaint is replete with allegations of false and
misleading disclosures concerning the value of Security Storage and the
fairness of the consideration, this opinion need not address nor rule on the
adequacy of these disclosures in light of the fact that both waiver and
acquiescence bar Norberg's individual claim and make him an inadequate
class representative.
For the reasons articulated above, defendants' motion for summary
judgment is granted.
Having decided that defendants are entitled to summary judgment
because Norberg's claims are barred by his acquiescence and/or waiver
there, is no need to address Norberg's cross motion for summary judgment
asking me to assess the defendant's conduct in the merger transaction under
the entire fairness standard articulated in Weinberger. Since Norberg's
acceptance of the merger consideration bars his claims, and that, in turn
328 Am.Jur.2d, Estoppel and Waiver, § 209 (1966)
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makes him atypical of the class he seeks to certify and represent, there is
no need to determine class certification in the absence of an adequate class
representative. An appropriate Order is attached.
ORDER
For the reasons set forth in this Court's opinion entered in this case
on September 19, 2000, it is ORDERED that:
1.
Defendants' motion for summary judgment is granted;
2.
Norberg's cross motion for summaryjudgment is denied; and,
3.
A decision on class certification is reserved pending an
application by an adequate class representative.
The action will remain active for thirty days in order to allow
4.
substitution of a suitable plaintiff for the remaining claims.
SO ORDERED this 191 day of September, 2000.

OLIVER v. BOSTON UNIVERSITY
No. 16,570
Courtof Chancery of the State of Delaware,New Castle
July 18, 2000
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Michael J. Maimone, Esquire, and Joseph C. Schoell, Esquire, of Morris,
James, Hitchens & Williams, Wilmington, Delaware; Kenneth J. Ashman,
Esquire, of Ashman & Griffin, New York, New York, of counsel; and
Thomas G. Griffin, Esquire, of Ashman & Griffin, Chicago, Illinois, of
counsel, for plaintiffs.
William 0. Lamotte, III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and R. Robert Popeo, Esquire, and John F. Sylvia,
Esquire, of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., Boston,
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Silber, Leon C. Hirsch, Turi Josefsen, Gerald S. J. Cassidy, Kenneth G.
Condon, and Marathon Biopharmaceuticals, LLP.
Donald J. Wolfe, Jr., Esquire, and Arthur L. Dent, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; and William F. Sullivan,
Esquire, Christopher H. McGrath, Esquire, and Sean T. Prosser, Esquire,
ofBrobeck, Phleger & Harrison LLP, San Diego, California, of counsel, for
defendants Ligand Pharmaceuticals Incorporated and Knight Acquisition
Corporation.
STEELE, Vice Chancellor
Plaintiffs bring this purported class action alleging that defendants
who served as controlling shareholders, directors, and officers of a
corporation, in which plaintiffs invested, unfairly took advantage of their
controlling position to dilute the minority's interests, engaged in selfdealing, and effected a merger resulting in disproportionate consideration
being paid to the controlling shareholders. According to plaintiffs, the
defendant controlling shareholders, directors, and officers breached their
fiduciary duties of care, loyalty and disclosure in executing the transactions
that allegedly disenfranchised and financially "short-changed" the minority
shareholders. Plaintiffs also allege that the acquirer and other shareholders
aided and abetted these breaches of fiduciary duty. Defendants move to
dismiss plaintiffs' complaint for failure to state a claim.
For the reasons articulated below, I dismiss several of the seven
counts that plaintiffs assert in their Second Amended Complaint
("Complaint"). Other counts remain. Notably, I find that the non-director
shareholders did not owe fiduciary duties to the purported plaintiff class
because shareholders only owe fiduciary duties if they have a majority
interest or control the corporation. I also find that plaintiffs fail to state a
claim that the acquirer aided and abetted the alleged breaches because the
Complaint fails to allege sufficiently the acquirer's knowing participation.
I do find the Complaint adequately alleges breaches of the duty of loyalty
and disclosure against certain defendants.
I. LEGAL STANDARD
In evaluating Defendants' Motion to Dismiss, I assume the
truthfulness of all well-pleaded, nonconclusory allegations found in the
Complaint and extend the benefit of all reasonable inferences that can be
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drawn from the pleading to the non-movant, plaintiff.1 To dismiss a claim,
I must find that plaintiff has either utterly failed to plead facts supporting
an element of the claim or that under no reasonable interpretation of the
facts alleged in the Complaint (including reasonable inferences) could
plaintiff state a claim for which relief might be granted.2 Notwithstanding
Delaware's permissive pleading standard, I am free to disregard mere
conclusory allegations made without specific allegations of fact to support
them.3
H. BACKGROUND
A.

-Defendants

Seragen, Inc. ("Seragen") was a Delaware corporation in the business
of developing, manufacturing and marketing various biotechnology
products. Seragen Technology Inc., ("STI") is a Seragen subsidiary that
served as a repository for Seragen's patents and patent applications.
Boston University is a not-for-profit corporation that invested
heavily in Seragen. Marathon Biopharmaceuticals, LLC is a Massachusetts
limited liability company, created and owned by BU to consummate BU's
purchase of Seragen's facilities.
Ligand Pharmaceuticals Inc. is a Delaware corporation primarily
operating out of San Diego, California. Knight Acquisition Corp. is a
Delaware corporation that Ligand created to effect the Seragen merger
("the Merger").
Dr. John Silber is the Chancellor of BU and served as a Seragen
director from 1987. Silber is also a director of United States Surgical
Corporation - a corporation that was Seragen's "strategic partner."
Leon C. Hirsch is a member of BUs Board of Trustees and an
"affiliate" of Seragen. Hirsch owns more than 5% of Seragen's capital
stock, and is USSC's chairman.
Turi Josefsen is Hirsch's spouse. Various Seragen public filings
referred to her as a BU "affiliate." Josefsen controls over 5% of Seragen's
capital stock, is USSC's CEO, and owns 1.8% of USSC's common stock.

'Loudon v.Archer-Danles-Midwnd Co., Del. Supr., 700 A.2d 135, 140 (1997).
2
DdawareState Trooper Lodge v.O'Roarke, Del. Ch., 403 A.2d 1109,1110 (1979)
("A complaint should not be dismissed upon such a motion unless it appears to a certainty that
under no set of facts which could be proved to support the claim would the plaintiff be entitled
to relief.")
3
Wo~fv. Assqf, Del. Ch., C.A. No. 15339, mem. op., 1998 Del. Ch. LEXIS 101, at "34, Steele, V.C. (June 16, 1998).
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Reed R. Prior is the former Seragen Chairman of the Board, CEO
and Treasurer. He remained in those positions through the date of the
Merger. He held a substantial amount of Seragen stock.
Gerald S. J.Cassidy became a Seragen director in 1987. Cassidy
acted as a paid political consultant on Silber's election campaigns, and held
a substantial amount of Seragen stock.
Kenneth G. Condon served as a Sergen director at the time of the
Merger, and is BU's Treasurer. Condon is also Marathon's Manager and
Treasurer. He held a substantial amount of Seragen stock.
Norman A. Jacobs served as a Seragen director at the time of the
Merger.
Jean C. Nichols has been a Seragen employee since the early 1980s,
serving as President, Chief Technology Officer, a director, and Secretary.
She had a substantial financial interest in Seragen. Defendants Silber,
Hirsch, Josefsen, Prior, Cassidy, Condon, Jacobs and Nichols constitute the
"Insider Defendants."
B.

Facts

Plaintiffs purportedly bring this action on behalf of all common
shareholders of Seragen who held their shares on or about July 1, 1996
through and including August 12, 1998. On August 12, 1998, Seragen
merged into Knight, a wholly-owned Ligand subsidiary. Plaintiffs claim
the merger benefited various officers, directors and controlling Seragen
shareholders at plaintiffs' expense. Plaintiffs allege that Defendants Ligand
and Knight knowingly cooperated with and participated in this self-dealing
in order to effect the merger at a favorable price.
Seragen allegedly developed a new class of therapeutic proteins
known as "fusion proteins" which presumably have great profit potential,
but have yet to generate much revenue. Defendant BU formerly held only
a minority interest in Seragen. In 1987, however, BU purchased the
controlling interest in Seragen.
Defendant Silber, BU's Chancellor, had long been interested in
Seragen's technology and prospects. After BU became majority
shareholder, Silber and others allegedly friendly to BU joined Seragen's
Board of Directors.
In 1992, Seragen conducted an initial public offering of common
stock. Plaintiffs claim BU took Seragen public only to appease the
Massachusetts Attorney General who had expressed concern about
potential conflicts of interest arising from BU's control of Seragen.
Plaintiffs maintain that despite the public offering BU still retained
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practical control of Seragen. The public offering did dilute BU's control,
but plaintiffs assert that whenever Seragen needed cash BU and Silber
entered into private placement offerings available only to Silber's cronies
- including Defendants Hirsch, Josefsen, and Cassidy. Silber allegedly
blocked Seragen's efforts to raise additional funds by any other means.
Plaintiffs further allege that Seragen's majority stockholders, directors and
officers (i.e., the Insider Defendants) engaged in several transactions
purposely designed to dilute minority interest and voting power.
1.

The Loan Guarantee Transaction

In June 1995, Seragen obtained $23.8 million in bank financing
guaranteed by BU, Hirsch, Josefsen and Cassidy. Plaintiffs allege that
defendants intended that financing agreement to tighten defendants' control
of Seragen. In exchange for their guarantees, BU, Hirsch, Josefsen and
Cassidy received warrants valued at $4,164,996. No independent
committee reviewed the transaction, and Seragen did not obtain an
independent fairness opinion. Counsel for Seragen also served as counsel
for BU.
2.

Restructuring the Loan Guarantee Transaction-Series B
Preferred

In 1996, Seragen, BU, Hirsch, Josefsen and Cassidy restructured the
just-described guaranty arrangements. Specifically, BU, Hirsch, Josefsen
and Cassidy assumed Seragen's bank obligations. In exchange, those
defendants allegedly received $23.8 million in newly created Seragen
Series B preferred stock and additional warrants valued at $8.6 million.
Plaintiffs allege that by assuming debt that they had previously guaranteed,
these defendants received those shares and warrants for virtually no
consideration because they took little, if any, additional risk. They could
convert shares of the new Series B preferred at any time into a number of
shares of Seragen common stock determined by dividing $1,000 by the
average of the closing sale price of the common stock - a feature known
as an "exploding put" - which permits conversion into more and more
shares as the price falls. According to plaintiffs, the exploding puts made
it very likely that the select defendants would at the very least recoup the
amount of their investment.
The Series B preferred holders had dividend and liquidation
preferences and the power to cast 250 votes per Series B preferred share on
any matter submitted to stockholder vote. The warrants could be converted
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into common shares at a $4.00 per share strike price. Plaintiffs argue that
the restructuring creating the Series B preferred was not done at arm's

length, did not receive independent review for fairness, and was not
evaluated by independent legal counsel.
3.

The BU Private Placement Transaction
Preferred

-

Series C

In September 1996, BU invested $5 million in Seragen in exchange
for 5,000 shares of Seragen's Series C preferred stock at $1,000 per share.
BU had the right to convert within a limited time its Series C preferred
shares into common stock at a discounted price equal to 73% of the price
of the common stock. Series C preferred shareholders also had preferential
liquidation rights. Plaintiffs claim that the transaction creating the Series
C preferred shares was neither at arms-length, independently reviewed for
fairness, nor evaluated by independent legal counsel.
4.

The USSC Transaction

In 1997 Seragen granted USSC an option on certain rights related to
Seragen Fusion Protein in exchange for $5 million. Plaintiffs allege USSC
bore no risk and paid no real consideration because it could convert its
option back into $5 million in Seragen stock at any time. Hirsch owns
7.8% of USSC's common stock, Josefsen is the CEO and a director of
USSC, and Silber is a USSC director.
5.

The Marathon Transaction

In 1997, Seragen agreed to sell its operating division to BU for $5
million. BU created Marathon to effect the transaction. Plaintiffs allege
that although the disinterested shareholders ratified this transaction, their
ratification must be deemed fundamentally flawed because the related
proxy failed to disclose material facts and contained misstatements.
Allegedly, the proxy failed to disclose that Seragen's management had been
engaged in extensive negotiations with Ligand for the sale or merger of
Seragen that resulted in an agreement "in principle" just two months after
the stockholder vote on the operating division sale to BU/Marathon.
Plaintiffs claim that BU turned around and sold Marathon, which was
comprised entirely of Seragen's former operating division, to Ligand for a
$3 million profit.
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The failure to mention the talks with Ligand was especially
important, plaintiffs argue, because the same 1997 proxy statement
explains that Seragen had a four-year right to repurchase its operating
division. This right appeared to protect Seragen in the event that it
determined later that its former operating division was worth more than the
consideration paid for it. Plaintiffs, however, contend this protection was
illusory because the defendants knew and had reason to believe that
Seragen would itself be merged into Ligand only a few months later.
6.

The Ligand-Seragen Merger

In mid-1997, Seragen and Ligand began negotiations concerning
Ligand's desire to acquire Seragen. By February 20, 1998, Ligand and
Seragen reached an agreement providing for Ligand to acquire Seragen and
its operating assets (including BU's subsidiary, Marathon, which held

Seragen's former operating division) for an aggregate consideration of
approximately $75 million. USSC also relinquished its rights in Seragen's
technology in exchange for the return of the $5 million that USSC
previously paid for those rights.
The Insider Defendants possessed the controlling interest in
Seragen's capital stock entitled to vote on the proposed merger. The
Merger proceeds were allocated disproportionately in favor of the Insider
Defendants. They argue that this allocation was fair because they settled
"substantial" claims that they had against Seragen in exchange for a
disproportionate piece of the Merger consideration. Plaintiffs state that the
Insider Defendants had no viable claims against Seragen, but that Seragen
failed to bring colorable claims of self-dealing, mismanagement, or
corporate waste against them because the Insider Defendants would not
permit it.
The proxy statement claims that the Insider Defendants who
compromised their claims against Seragen agreed to discount their claims
by 25-40%. Plaintiffs argue this statement is untrue and misleading.
Plaintiffs describe the accord reached between Seragen and the Insider
Defendants as one sided. Seragen released the Insider Defendants from
liability for their earlier self-dealing, mismanagement and corporate waste,
and provided the Insider Defendants with a premium of 60-75% overwhat
they should have received from the Merger while the Insider Defendants
provided little real value in return, according to plaintiffs.
Plaintiffs implicate Ligand by claiming that Ligand succumbed to
the Insider Defendants' demand for a bribe to secure their cooperation and
support of the merger. This bribe allegedly came out of the funds that
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otherwise would have been paid to plaintiffs and the rest of the purported
class. Plaintiffs allege that both Ligand and Knight knew that the purported
claims that the Insider Defendants supposedly "compromised" in the accord
were meritless and that the accord resulted from unfair self-dealing.
Allegedly, in the course of their due diligence review, Ligand and Knight
reviewed the documents that "papered" these supposedly bogus obligations.
Ligand and Knight also allegedly knew that Seragen made its decision to
enter the merger agreement without the benefit of review by an
independent committee.
The merger agreement between Seragen and Ligand provided that
Ligand pay Seragen's capital stockholders the aggregate consideration of
$67 million in two installments: $30 million upon closing of the Merger
and $37 million in "Milestone Consideration" to be paid on the six month
anniversary of final FDA approval of Seragen's Interleukin-2 Fusion
Protein. FDA approval was purportedly imminent at the time of the merger
agreement. In a related agreement, Ligand agreed to pay $8 million for
Marathon, which held Seragen's former operating assets.
According to the proxy statement, the Insider Defendants were
"deemed to be beneficial owners of approximately 57% by voting power
of the outstanding Seragen Capital Stock." Apparently, the Insider
Defendants obtained their majority position by way of the Series B
preferred stock, which counted as 250 votes per share. But for these
supervoting shares, the Insider Defendants would have had only 48% of the
Seragen voting power, and allegedly could not have delivered the required
vote to go forward with the merger.
Plaintiffs state that merger consideration paid to the minority was
drastically inconsistent with their percentage of ownership. The minority
stockholders purportedly received only about 14.38% of the merger
proceeds. Even if they owned only 43% of Seragen, the minority still
should have received more than 14.38% of the merger proceeds, plaintiffs
argue. Allegedly, the allocation of the merger proceeds was set without
independent review.
7. The Proxy
Plaintiffs claim that the minority stockholders had the power to upset
the Merger because if 10% or more Seragen stockholders elected appraisal
then Ligand had no obligation to consummate the merger. Seragen's
shareholders, however, overwhelmingly approved the merger, and Ligand
closed the transaction on or about August 12, 1998. Seragen's Board
endorsed the merger stating that "Seragen was unlikely to identify an
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alternative business combination or other opportunity that would provide
the same likelihood of return on investment to holders of Seragen Capital
Stock as that offered by the Merger."4 Seragen was heavily in debt,' and
besides Ligand, there allegedly were no interested suitors.
Nonetheless, plaintiffs assert that many more minority shareholders
would have voted against the merger if the proxy statement had not been
replete with misrepresentations and omissions. Plaintiffs fault the Insider
Defendants for: (1) failure to disclose that the Insider Defendants did not
seek or obtain an expert opinion concerning the fairness of the allocation
of the Merger proceeds; (2) failure to make full financial disclosures; (3)
failure to disclose the Insider Defendants' purported self-dealing and
conflicts of interest, (4) failure to disclose management's preliminary
discussions with Ligand in the 1997 proxy regarding the Marathon
transaction, and (5) failure to disclose material information regarding the
Merger terms.
III. PLAINTIFF'S CLAIMS
Plaintiffs Complaint alleges that: (1) defendants breached their
fiduciary duties of loyalty and care; (2) the Insider Defendants breached
their fiduciary duty ofdisclosure; (3) Hirsch, Josefsen, and Marathon aided
and abetted the breaches of the fiduciary duties by the Insider Defendants;

(4) the Insider Defendants were unjustly enriched and a constructive trust
should be imposed; (5) Ligand and Knight aided and abetted the breaches
of fiduciary duties by the Insider Defendants; (6) the defendants engaged

in common law fraud; and (7) the defendants made negligent
misrepresentations and/or committed equitable fraud.

IV. STANDING
Are plaintiffs' claims direct or derivative? Plaintiffs are former
Seragen common stockholders, and Seragen has been merged into Ligand.
A later merger extinguishes derivative claims because those claims belong
to the corporation. 6 Plaintiffs, however, can maintain a direct claim if they

'Proxy Statement as 47.
'As of September 9, 1997, Seragen Common Stock was delisted from trading on the
Nasdaq National Market due to Seragen's failure to comply with Nasdaq's minimum net tangible
assets requirement.
6
See, e.g. Parnes v. Bally Entertainment Corp., 722 A.2d 1243, 1245 (1999) ("Since

a stockholder suing derivatively is bringing a corporate claim, not a personal one, the
stockholder must maintain his or her status as a stockholder in order to continue the litigation.");
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suffered special injury "not suffered by all the stockholders generally or the
wrong involves a contractual right of the stockholders, such as the right to
vote."7 Defendants argue that plaintiffs' claims are derivative in nature. If
that is true, plaintiffs lack standing as a result of the merger.
Defendants characterize plaintiffs' claims as mere allegations of
corporate waste that can only be brought derivatively, but plaintiffs
definitively allege that defendants engaged in self-dealing that resulted in
reduced voting power and stock dilution. "[A]lthough it is true that claims
of waste are derivative, a claim of stock dilution and a corresponding
reduction in a stockholder's voting power is an individual claim."'
Plaintiffs plead that they suffered voting power dilution. Defendants
dispute the veracity and general merits of those claims, but if I take the
Complaint's allegations at face value, they do a state a claim for dilution.
Plaintiffs' position that their claims attacking the Merger are direct
is supported by the test articulated by the Delaware Supreme Court in
Parnes v. Bally Entertainment Corporation9 stating, "[a] stockholder who
directly attacks the fairness or validity of a merger alleges an injury to the
stockholders, not the corporation, and may pursue such a claim even after
the merger at issue has been consummated." 0 This Court recently
interpreted Parnes to allow a post-merger claim that alleges self-dealing
resulting in an unfairly low price to the shareholder class." Plaintiffs make
very similar allegations here. Accordingly, I find that plaintiffs adequately
state direct claims.
V. ANALYSIS
A.

Breach of duty of care by "Insider Defendants" claim

Delaware courts presume that directors are informed and act in good
faith.' The business judgment rule generally protects the actions of

Bokat v. Getly Oil Co., Del. Supr., 262 A.2d 246, 249 (1970); Kramer v. Western Pac. Indus.,
Del. Supr., 546 A.2d 348, 354 (1988).
'In re Tri-Star Pictures, Inc. Litg., Del. Supr., 634 A.2d 319, 330 (1993).
'Id.

9Del. Supr., 722 A.2d 1243 (1999) (the Parnes complaint alleged that potential
acquirers had been deterred by the chairman's allegedly improper demands from making a bid
and that this self-dealing had infected the merger process and resulted in reduced merger
consideration).
Id. at 1245 (citing Lewis v. Anderson, Del. Supr., 477 A.2d 1040 n.10 (1984))

"See Chaffin v. GNI Group, Inc., Del. Ch., No. 1621 I-NC, 1999 WL 721569, Jacobs,
V.C. (Sept. 3, 1999).
"Aronson Y.Lewis, Del. Supr., 473 A.2d 805, 812 (1984).
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directors, affording them the presumption that directors act on an informed
basis and in the honest belief they acted in the best interest of the
corporation." To overcome the presumption of the business judgment rule,
the burden is on the plaintiff to show the defendant directors failed to act
(1) in good faith, (2) in the honest belief that the action taken was in the
best interest of the company or (3) on an informed basis. 4 Therefore to
state a claim for a breach of the duty of care, plaintiffs must sufficiently
plead facts which if true would take defendants' actions outside the
protection afforded by the business judgement rule.
Marathon, Hirsch and Josefsen argue that they never owed fiduciary
duties to Seragen's stockholders. Marathon never owned Seragen shares.
Hirsch and Josefsen were never Seragen directors or majority stockholders.
Plaintiffs argue that their respective relationships with BU and the other
defendants warrant the extension of fiduciary duties by implication to these
three defendants. I disagree and reaffirm commitment to the Supreme
Court's declaration that "a shareholder owes a fiduciary duty only if it owns
a majority interest in or exercises control over the business affairs of the
corporation." 5 It would be unwise to extend the application of those duties
as it would undermine a primary benefit of the corporate form. I find that
Marathon, Hirsch and Josefsen did not owe fiduciary duties to Seragen's
stockholders. Accordingly, they are dismissed as to all of plaintiffs' breach
of fiduciary duty claims (duty of care, duty of loyalty, and duty of
disclosure).
I also find that plaintiffs fail to state a claim for breach of the duty
of care. Plaintiffs question the motives and methods employed to effect the
Merger, but never sufficiently allege that any defendant acted with the
gross negligence needed to overcome the presumption the board met its
duty of care.' 6 Plaintiffs' claim that defendants breached their duty of care
is dismissed. 7

13
Id
4

' 1d.

"Ivanhoe Partners v. Newmont Mining Corp., Del. Supr., 535 A.2d 1334, 1344
(1987).
"Smith v. Van Gorkom, Del. Supr., 488 A.2d 858 (1985).
7
Although I need not discuss it in detail, Seragen's Chartercontained a § 102(b)(7)
provision that would likely have warranted dismissal of the duty of care claim against any
defendant who is being sued for actions taken as a Seragen director.
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B. Breach of duty of loyalty by "Insider Defendants" claim
Directors have a duty of loyalty, and accordingly, can not place their
interests above the interests of the stockholders."8 Plaintiffs allege that the
Insider Defendants acted self-interestedly when they issued the Series B
and Series C preferred shares, which resulted in dilution of plaintiffs'
interests. They allege that the Insider Defendants engaged in self-dealing
when they permitted only Silber's "inner circle" to participate in the private
placement offerings. They allege that the Insider Defendants allocated the
merger proceeds for their own benefit at plaintiffs' expense. They allege
that the Insider Defendants covered up these misdeeds by issuing
misleading and incomplete proxy statements.
The Insider Defendants note that they, like plaintiffs, were not happy
with Seragen's performance. But the fact that the Insider Defendants may
have lost money on their Seragen investments does not foreclose the
possibility that they breached their fiduciary duties of loyalty owed to
plaintiffs. Even if defendants lost money on Seragen, plaintiffs adequately
state a claim that they lost a disproportionate share of money resulting from
the Insider Defendants' alleged breaches of their duty of loyalty.
C.

Breach of duty of disclosure by "Insider Defendants" claim

To state a claim for breach by omission of the duty of disclosure,
plaintiff must plead facts identifying (1) material (2) reasonably available
(3) information that (4) was omitted from proxy materials and describe (5)
how the omission caused injury. 9 Corporate fiduciaries, including
corporate directors, majority stockholders, and presumably minority
controlling stockholders, have a duty to disclose all material facts when
seeking stockholder action.2 0 Material facts are those facts for which "there
is a substantial likelihood that a reasonable person would consider them
important in deciding how to vote."2' Corporate fiduciaries can breach
their duty of disclosure in several ways - by making a materially false
statement, by omitting a material fact, or by making a materially

"Guth v.Lof4 Inc., Del. Supr., 5 A.2d 503 (1939).
"Wolf, supra, Del. Ch., C.A. No. 15339, mem. op., 1998 WL 326662 at *1, Steele,
V.C. (June 2016, 1998).
Malone v. Brincat, Del. Supr., 722 A.2d 5, 11 & n.21 (1998).
21
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929,944 (1985).
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misleading partial disclosure.' Directors, however, "are not required to
confess wrongdoing or engage in self-flagellation in proxy materials."'
By my count, plaintiffs cite nineteen different alleged omissions or
misrepresentations. After evaluating those allegations, Ifind that plaintiffs
adequately plead that the Insider Defendants were self-interested and that
the alleged disclosures purportedly detailing that self-interest in the proxy
statements fail to give a reasonable shareholder all material facts.
Plaintiffs argue that the proxy statement should have recounted the
self-dealing transactions that enabled the Insider Defendants to maintain
their controlling interest in Seragen before the Merger. Defendants respond
that the language in the proxy statement that "certain members of Seragen's
management and the Seragen Board have interests in the Merger that are
in addition to the interests of the Sergagen stockholders in general" 4
constitutes sufficient disclosure of the self-interest. That purported
"disclosure" is very narrow, and possibly incomplete and/or misleading.
I find that that statement does not obviate plaintiffs' claims of breaches of
the duty of disclosure. Accordingly, plaintiffs sufficiently plead facts that
if taken as true demonstrate the shareholder vote could not have been
informed and that the Insider Defendants breached their duty of
disclosure."
There are, however, specific allegations that fail to state a disclosure
claim. I will discuss those allegations in detail below, and dismiss them to
enable this litigation to focus only on the adequately stated disclosure
claims. Plaintiffs argue that defendants should have disclosed that their
own extortionate motives were the reason behind the disproportionate
allocation of the merger proceeds. If I were to require such disclosure,
even if it were the reason, I would be requiring the Insider Defendants to
engage in self-flagellation. Delaware law does not hold fiduciaries to that
unrealistic standard. 6

'In re the Walt Disney Co.Derivative Litig., Del Ch., 731 A.2d 342,376 (1998).
'Citron v. E.I. DuPont de Nemours & Co., Del. Ch., 584 A.2d 490, 503 (1990).
24
Proxy Statement, at 57.
' Defendants note that Seragen's exculpation provision in its Charter, pursuant to 8
Del. C. § 102(b)(7), protects its directors from personal liability arising from breach of the duty
of care. They claim that this provision protects them from liability regarding the disclosures in
the proxy statements because "[a] good faith erroneous judgment as to the proper scope or
content of required disclosure implicates the duty of care rather than the duty of loyalty."' In
this case, however, plaintiffs adequately plead that the alleged misrepresentations and omissions
were the product of self-dealing, not good faith errors in judgment. Seragen's § 102(b)(7)
provision therefore
does protect the Insider Defendants against this particular count.
26
See Citron, 584 A.2d at 503.

DELAWARE JOURNAL OF CoRpoRATE LAW

[Vol. 27

I also agree with the defendants on the issue of whether the Insider
Defendants manipulated the Lehman Brothers, Inc. opinion on the Merger.
Plaintiffs claim that the Insider Defendants manipulated the opinion, which
was attached to the proxy statement, by excluding from its scope any
analysis or judgments regarding the fairness of the allocation of the
aggregate consideration to be paid by Ligand if the Merger was
consummated. I find that the proxy statement does contain language that
effectively describes the scope of the opinion in a fair and straightforward
manner.27 Accordingly, this aspect of plaintiffs' breach of the duty of
disclosure claim is dismissed.
If no disclosure claim had survived, I could conclude that the
directors' actions regarding the Merger were ratified by shareholder vote.2
Since several disclosure claims do survive, however, ratification need not
be addressed.
D.

Aiding and abetting breach of fiduciary duties claim against
Hirsch, Josefsen and Marathon

To state an actionable aiding and abetting claim, plaintiffs must
plead: (1) the existence of a fiduciary relationship; (2) a breach of that
relationship; and (3) knowing participation by the defendant in the
fiduciary's breach. 29 I have already decided that a fiduciary relationship
existed between the Insider Defendants and Seragen's shareholders.
Plaintiffs have sufficiently alleged that Insider Defendants breached some
of the fiduciary duties they owed plaintiffs.
Plaintiffs' Complaint offers a very detailed description of the alleged
relationship between Hirsch and Josefsen. I find the Complaint sufficiently
alleges knowing participation by Hirsch and Josefsen in the breaches of
fiduciary duty.
Likewise, the Complaint adequately describes the relationship
between BU and Marathon. If the facts alleged in the Complaint are true,
Marathon was created by BU solely to serve BUs interests and was
completely dominated by BU. Knowledge of the relevant events giving
rise to plaintiffs' claims is therefore imputed to Marathon. The motion to
2t

The proxy statement, at 49, states, "Lehman Brothers was not requested to opine to,
and the opinion does not address ... (ii) the fairness of the allocation of the aggregate
consideration to be paid by Ligand among the common stockholders of Seragen and the other
intended recipients."
2
SSmfth V.Van Gorkom, 488 A.2d at 890.
29
1vanhoe Partners v. Newnont Mining Corp., Del. Supt., 535 A.2d 1334, 1344
(1987).
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dismiss the aiding and abetting claim against Hirsch, Josefsen and
Marathon is denied.
E.

Aiding and abetting breach of fiduciary duties by defendants
Ligand and Knight

In contrast to my ruling regarding the alleged aiding and abetting of
Hirsch, Josefsen and Marathon, I find that plaintiffs have not alleged facts
sufficient to state a claim against Ligand and Knight for aiding and abetting
breaches of fiduciary duty. Plaintiffs failed to allege facts that if true
would show that Ligand or Knight knowingly participated in a breach.
Plaintiffs fail to allege that Ligand or Knight took any action to
effectuate the transfer of assets or funds, aside from paying the merger
consideration. Plaintiffs imply that Ligand and Knight must have known
that the Insider Defendants were engaging in self-dealing because they
negotiated with Seragen for one year and conducted due diligence prior to
the Merger. To me, these allegations are conclusory and do not constitute
a well-pleaded claim that Ligand or Knight "knowingly participated.""
Moreover, even if Ligand or Knight knew of the fiduciary duty breaches,
that alone would not establish their complicity with the Insider Defendants'
alleged breaches. 3 I dismiss the claim against Ligand and Knight for
aiding and abetting the Insider Defendants' alleged breaches of fiduciary
duty.
F.

Unjust enrichment claim against the "Insider Defendants"
Plaintiffs ask the Court to impose a constructive trust because the

Insider Defendants allegedly bilked the minority shareholders while

unjustly enriching themselves. The elements of a claim for unjust
enrichment are: "(1) an enrichment, (2) an impoverishment, (3) a relation
between the enrichment and impoverishment, (4) the absence of
justification and (5) the absence of a remedy provided by law."32

According to plaintiffs, the Insider Defendants received preferential
"See Katell v. Morgan Stanley Group, Inc., Del. Ch., C.A. No. 12343, 1993 WL
106067, at "1, Chandler, V.C. (Mar. 29, 1993).
3
'1n re Lukens Inc. Shareholders Litig., Del. Cl., C.A. No. 16102, mem. op. at 29,
1999 WL 1135143, Lamb, V.C. (Dec. 1, 1999) (stating "[t]he fact that [the acquirer] chose not
to challenge the validity of the [pre-existing] agreements clearly does not establish [the

acquirer's] complicity
with the Director Defendants' alleged breaches of duty").
2

.

3 Cantor FltzgeraI4 L P. v. Cantor, Del. Ch., 724 A.2d 571, 585 (1998) (citing
Khoury Factory Outlets, Inc. . Snyder, Del. Ch., C.A. No. 11,568, Kiger, M. 1996 WL 74725,
at *11(Jan. 8, 1996)).
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treatment at the expense of the plaintiffs who suffered interest dilution and
who received less than their fair share of the proceeds. Plaintiffs argue that
the harm alleged in this case was only suffered by the purported class, not
by all the shareholders generally. For those reasons, plaintiffs argue
imposition of a constructive trust is appropriate in this case.
The constructive trust is an equitable remedy that is sometimes
imposed after presentation of the merits when disgorgement is appropriate.
Because I find that some of plaintiffs' claims are well-pleaded, I deny the
motion to dismiss as to the constructive trust claim. Accordingly, I allow
plaintiffs to present additional evidence relating to the surviving claims
purportedly supporting imposition of a constructive trust.
G.

Fraud claim

Plaintiffs make a common law fraud allegation against all
defendants. The elements required to show fraud are: "(1) a false
representation made by the defendant; (2) the defendant's knowledge or
beliefthat the representation was false, or defendant's reckless indifference
to the truth; (3)an intent to induce the plaintiffto act or refrain from acting;
(4) the plaintiffs action or inaction taken in justifiable reliance upon the
representation; and (5) damage to the plaintiff as a result of such
reliance."33
Defendants argue that plaintiffs failed to plead their fraud-based
claims with the particularity required under Court of Chancery Rule 9(b).
Properly pleaded fraud allegations must include at least "the time, place
and contents of the false representations

thereby."34

. . .

and what [was] obtained

Plaintiffs argue they have met the particularity requirement
because they set forth in detail the alleged misrepresentations and
omissions in both relevant proxy statements. Plaintiffs allege that they
justifiably relied on the representations in deciding whether to seek
appraisal.
Defendants state that Delaware law prohibits a common law or
equitable fraud claim from being brought by class action. It is true that the
Supreme Court has stated that "a class action may not be maintained in a
purely common law or equitable fraud case since individual questions of
law

3
v. Teledyne, Inc., Del. Supt., 611 A.2d 467, 472 (1992).
"Gaffln

Smd$mh v.Smitty McGee's, Inc., Del. Ch., C.A. No. 15668, 1998 WL 246681, at *5
Steele, V.C. (1998).
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or fact, particularly as to the element ofjustifiable reliance, will inevitably
predominate over common questions of fact."35 Plaintiffs suggest this
statement should be read to allow fraud claims in a class action as long as

the fraud claim is not the only claim. After reviewing the applicable
precedent, I disagree that the Supreme Court intended its holding to be
interpreted in that manner. Support for my interpretation can be found in
my decision in Dieter v. Prime Computer, Inc.,36 in which the class claims
alleging breach of fiduciary duty were certified but the fraud claims were
not. Explaining my rationale, I wrote, "[lI]ogic suggests that each
individual shareholder would, given its unique personal circumstances, find
a court examining its position differently in order to determine whether and
to what extent it relied on the disclosures to reach a decision on the actions
solicited. In light of the explicit language from the Supreme Court; I
cannot certify [the fraud claims].""
Although it may be unnecessary to add this, I find that plaintiffs fail
to allege specific facts that if true would show that Ligand or Knight knew
of the alleged misrepresentations. As to Ligand and Knight, plaintiffs fail
to state a fraud claim for that reason. I likewise dismiss the fraud claim
against the other defendants because it is not properly brought as part of
this class action.
H.

Negligent misrepresentation and/or equitable fraud claim

To state a claim for negligent misrepresentation, plaintiffs must
prove "(1) a pecuniary duty to provide accurate information, (2) the
supplying of false information, (3) failure to exercise reasonable care in
obtaining or communicating information, and (4) a pecuniary loss caused
by justifiable reliance upon false information."" "Equitable fraud has the
same elements [as common law fraud], but there is no scienter
requirement."39
For the same reasons that I dismissed plaintiffs' common law fraud
claim I dismiss plaintiffs' negligent misrepresentation and/or equitable
fraud claim. Even though equitable fraud does not include a scienter

3

"Gaffin v. TeledynA Inc., Del. Supr., 611 A.2d 467, 474 (1992).
36Del. Ch., 681 A.2d 1068 (1996).
"Id. at 1076.
3
DarnelI v. Myers, Del. Ch., CA. No. 14859, 1998 WL 294012, it *5, Steele, V.C.
(May 27, 1998).
3
"HMGICourdand Properties, Inc. v. Gray, Del. Ch., C.A. No. 15789, 1999 WL
504781, at 024, Strine, V.C. (July 12, 1995) (citing Zirn v. VLI Corp., Del. Supr., 681 A.2d
1050, 1061 (1996).

