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it has a proper purpose of undertaking a broad ranging investigation of
mismanagement or waste.
IV.
The same problem of scope or specificity was an obstacle to SSTG
in meeting its burden at trial of proving, by a preponderance of the
evidence, that the categories of books and records it seeks are "essential
and sufficient" to its stated purpose.", Indeed, SSTG eschewed both the
burden and the ability to state its demand more narrowly. Instead, again
relying on the Skoglund decision, SSTG argues that it cannot tailor its
request more narrowly because (i) the few instaices of mismanagement of
which it is aware "are likely only the tip of the iceberg" and a broad review
of financial records "is likely to reveal substantial additional evidence of
mismanagement;" (ii)however, because Castiel exercises tight control over
Ellipso's financial records, SSTG "does not know when these other
instances occurred or what the nature of the improper expenditures was, or
where the evidence of this mismanagement may be hidden."
Thus, SSTG argues it is entitled to inspect all of Ellipso's financial
records because "[o]nly by looking at records of all of the Company's
financial transactions can SSTG get a clear and comprehensive picture of
the Company's history and of the extent of Castiel's mismanagement....
Further, SSTG cannot meaningfully evaluate Castiel's rejection (or failure
to pursue) investment offers and business opportunities without knowing
the Company's financial condition at the time those offers were made."
Ultimately, plaintiffs plea for wide-ranging access to Ellipso's books
and records fails because the record does not show "a credible basis to
find" a sufficiently broad pattern of "probable wrongdoing on the part of
corporate management." 7 In the absence of such a showing, plaintiffs
6

' Thomas & Betts Corp. v.LevitonMfg. Co., Del. Supr., 681 A.2d 1026,1035 (1996);
Helmsman Management Servs., Inc. v. A&S Consultants, Inc., Del. Ch., 525 A.2d 160, 168
(1987). Ellipso also seizes on language found in dicta in opinions of the Delaware Supreme
Court describing § 220 proceedings as requiring identification of the documents sought "with
rifled precision." Security FirstCorp., Del. Supr., 687 A.2d at 570 (1997); Brehm v. Eisner, Del.

Supr., 746 A.2d 244,266(2000). Ido not understand either of these decision to have altered the
law as to the scope of books and records examinations under Section 220. Security First Corp.
involved a claim under § 220 and applied the familiar standard in finding that "plaintiff has not
met its burden ofproofto establish that each category of books and records requested is essential
and sufficient to its stated purpose." Del. Supr., 687 A.2d at 570 (1997). In Brehm, the court
pointed to the availability of relief under § 220 as a possible route plaintiffs could pursue to

obtain enough information to amend their complaint to meet the requisite specificity. No issue
arising under § 220 was decided.
"'Security First Corp., Del. Supr., 687 A.2d at 567 (1997).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 27

broadly written demand for access to "all financial books and records ofthe
Company... from 1991 through the present" is simply a demand for a
fishing license and cannot succeed.
V.
Although I conclude that SSTG is not entitled to the broad inspection
it seeks, it has established its right to a more limited inspection. Thus, I
will enter an Order granting SSTG the right to inspect the following
categories of Ellipso documents:
*

Periodic financial statements of Ellipso for all periods
beginning January 1, 1999, including monthly statements for any such period for which no quarterly or
annual statement is available.

"

Documents relating to the purchase of computer
equipment by Ellipso from Anderson Consulting
Services.

Plaintiffs counsel shall submit an Order on notice within 10 days.

SMITH v. NU-WEST INDUSTRIES, INC.
No. 15,442
Court of Chancery of the State ofDelaware, New Castle
October 25, 2000
Craig B. Smith, Esquire, David A. Jenkins, Esquire, and Michele C. Gott,
Esquire, of Smith, Katzenstein & Furlow LLP, Wilmington, Delaware, for
plaintiff.
Daniel A. Dreisbach, Esquire, and Srinivas M. Raju, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and Jonathon D. Bergman,
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Esquire, of Davis, Graham & Stubbs LLP, Denver, Colorado, of counsel,
for defendants.
CHANDLER, Chancellor
Plaintiff Roger B. Smith, and the class ofNu-West Class A preferred
shareholders he represents, seeks a summary judgment determination on
Count I of the complaint, alleging that Nu-West Industries ("defendant" or
"Nu-West") failed to pay the proper redemption price for all outstanding
shares of Nu-West's Class A preferred shares. Nu-West and the other
named defendants also moved for summary judgment on Count I. Plaintiff
alleges that defendants miscalculated the amount of allegedly accrued but
unpaid dividends owed on the Class A preferred stock. Defendants claim
that Nu-West's certificate of incorporation plainly states that dividends
were not payable for the period in question and, hence, were also not
accruing during this period and should be excluded from the redemption
price. For the reasons I set forth below, I grant plaintiffs motion for
summary judgment.
I.
The following procedural background and factual history are
relevant to the pending motion. Andrew E. Shapiro, formerly the named
plaintiff, filed this class action on December 20, 1996, against defendants
Nu-West Industries, Inc., Agrium U.S., Inc., Agrium, Inc., Dale W. Massie,
Dorothy E. A. Bower and Larry A. Collins. In Count I of the complaint,
Shapiro sought damages on behalf of the former holders of Class A
preferred stock of Nu-West arising from Nu-West's alleged failure to pay
the proper redemption price when it redeemed all outstanding shares of the
preferred stock on December 13, 1996. A second count, alleging breaches
of fiduciary duty, was voluntarily dismissed in early 1998. As Count I
presented a purely legal issue - the proper calculation of the redemption
price for the Class A preferred stock pursuant to Nu-West's certificate of
incorporation - Shapiro moved for summary judgment. Defendants
moved to strike the motion for summary judgment, arguing that it was
premature because the action had not been certified as a class action. On
September 29, 2000, 1 ruled that this action should be certified under Rule
23(b)(lXB).'

'Shapiro v. Nu- West Indus., Inc., Del. Ch., C.A. No. 15442, Chandler, C. (Sept. 29,
2000), let. op.
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Prior to the redemption of its Class A preferred stock, Nu-West, a
Delaware corporation, had approximately 290,000 shares of Class A
preferred shares issued and outstanding. About 100,000 shares of the
Class A preferred stock were publicly held, while Nu-West's controlling
shareholder, Agrium U.S., held the other 190,000 Class A preferred shares.
According to Nu-Wests certificate of incorporation, Nu-West has the right
to redeem its Class A preferred at a redemption price of$ 100 per share plus
(according to the complaint) an amount equal to all accrued and unpaid
dividends to the date of redemption.
On December 13, 1996, Nu-West redeemed its Class A preferred
stock at a price of $100 per share plus accrued and unpaid dividends of
$71.50 per share, for a total of $171.50 per share. It is undisputed that
dividends on Nu-West Class A preferred accumulated at the annual rate of
$11 per share. To calculate the redemption price, Nu-West included $66
per share for dividends accrued during each of the six fiscal years ending
June 30, 1990, through June 30, 1995, together with $5.50 per share for
dividends accrued during the last six months of calendar year 1995. The
redemption price did not include any payment for the dividend allegedly
accruing during the period from January 1, 1996, through December 13,
1996.
On the redemption date, former plaintiff Shapiro was the record and
beneficial owner of 1,126 shares of Class A preferred stock. When he
received notice ofNu-West's intent to redeem the Class A preferred shares
at $171.50, Shapiro questioned Nu-West's failure to include in the
redemption price dividends accrued from January 1, 1996, through December 13, 1996. Nu-West responded that dividends do not accrue daily, but
rather, accrue in full only at the end of each full fiscal year according to its
interpretation of its certificate of incorporation. Shapiro believed that the
redemption price should have included an additional $10.43 per share to
account for the dividends accruing from January 1, 1996, through the date
of redemption, December 13, 1996.2 In his complaint, Shapiro asked the
Court to award all Class A preferred shareholders as of December 13, 1996,
an additional $10.43 per share for each redeemed share. Ultimately, as
noted above, Smith, the beneficial owner of 18,500 Class A preferred
shares as of the redemption date, was substituted for Shapiro as the named
plaintiff and the class of Class A preferred shareholders was certified.

'The time period in question amounts to 347 out of the 366 days of 1996. Multiplying
the annual dividend rate ofSI I by .948 (the fraction resulting from dividing 347 by 366), yields
the $10.43 per share figure.
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ii.
With this procedural history and factual background in mind, I turn
to both parties' pending motions for summary judgment.
The Court appropriately grants summary judgment
only where the moving party demonstrates the absence of
genuine issues of material fact and that it is entitled to
judgment as a matter of law. On any application for summary
judgment, the Court must view the evidence in the light most
favorable to the non-moving party. The fact that the parties
have filed cross motions for summary judgment does not alter
that standard. The court also recognizes that the parties do
not concede an absence of factual disputes simply because
they have filed cross-motions for summary judgment.'
Summary judgment is particularly appropriate where the issue is the
construction of a legal document such as a certificate of incorporation.4
The issue the parties present for decision is the question of whether
the provisions of NuWest's certificate of incorporation provide for daily
accrual of preferred dividends or annual accrual of preferred dividends. I
find that there are no disputes of material fact and that the class of plaintiffs
are, as a matter of law, entitled to an additional $10.43 per share. Thus,
plaintiffs motion for summary judgment on the Count I of the complaint is
granted. As discussed more fully below, Nu-West's certificate of
incorporation' clearly, and unambiguously, mandates a finding that
dividends accrue daily and are payable at the time of redemption.
A.

The Certificate of Incorporation

As to the dividends associated with the Class A preferred shares, the
relevant certificate sections provide:

3

Continental Ins. Co. v. Rutledge & Co., Inc., Del. Ch., 750 A.2d 1219, 1227 (2000)
(citations omitted).
4
See. e.g., Citadel Holding Corp. v. Roven, Del. Supr., 603 A.2d 818, 822 (1992).
'See Art. IV, §§ 2(l)(B)(l)(a-c), 2(1)(D)(5), 2(IXE)(I), 2(l)(E)(2)(iii), 2()(E)(5), and
2Q)(G)(1).
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Dividends and Distributions
(a)

From the issuance date of the Class A Preferred
Stock(the "Class A Preferred Issuance Date")
until the end of the first full fiscal year of the
Corporation, dividends shall begin to accrue and
shall be payable only to the extent of Excess
Cash Flow (as hereinafter defined) for such
period, and unpaid dividends for such period
shall not be cumulative.

(b)

For the second full fiscal year of the Corporation
after the Class A Preferred Issuance Date, cash
dividends shall be payable only to the extent of
Excess Cash Flow for such period and shall be
cumulative only to the extent of the Adjusted
Net Income (as hereinafter defined) for such
period.

(c)

For the third and each subsequent full fiscal year
of the Corporation after the Class A Preferred
Issuance Date, cash dividends shall be payable
only to the extent of Excess Cash Flow for each
such period and unpaid dividends for each such
period shall be cumulative.'

In the e{'ent of redemption, the certificate expressly provides that
"dividends shall cease to accrue from and after the Class A Redemption
Date designated in the notice of redemption."7
Several other certificate provisions also address the treatment of
Class A preferred shares. Article IV, § 2(1)(E)(1) notes that the Class A
preferred is subject to being exchanged, at the option of Nu-West, for NuWest's 11% Subordinated Debentures due June 1, 2002. In that event, the
notice of exchange was required to state, among other things, "that
dividends on the shares of Class A preferred Stock to be exchanged will
cease to accrue on such Exchange date."" Moreover, the certificate
provides that from, and after, the Exchange Date "the right to receive

6Certificate, Art. IV, § 2(IXB)(XI)(a-c).
'Certificate, Art. IV, § 2(I)(D)(5).
sCertificate, Art. IV, § 2(l)(EX2)(iiiXemphasis added).
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dividends [on Class A preferred] shall cease to accrue."9 Similarly, on the
dissolution, liquidation, and winding up of Nu-West, holders of Class A
preferred are entitled to receive $100 per share "plus a sum equal to all
cumulative dividends on such shares accrued and unpaid thereon to the
date offinal distribution."'0
B.

Summary of the Arguments

Plaintiff, in supporting his motion, argues that the certificate of
incorporation, when read as a whole, clearly indicates that dividends for the
preferred stock accrue on a daily basis. Moreover, in advancing this
argument in both his brief and at the presentation of his motion, the
plaintiff emphasized the distinction between the concepts of when
dividends "accrue" and when they are "payable."
Defendants oppose plaintiffs motion and seek summary judgment
in their favor. The gist of their argument is that the certificate of
incorporation provides that dividends for preferred shares accrue to, and are
payable to, shareholders at the end of the fiscalyear only. In other words,
defendants argue that when the certificate says "payable" it means both
payable and accrued.
C.

Application of the Law to the UndisputedFacts

The parties' motions ask the Court to interpret the provisions of NuWest's Certificate of Incorporation related to preferred stock dividends.
The Certificate is interpreted using standard rules of
contract interpretation which require a court to determine
from the language of the contract the intent of the parties. In
discerning the intent of the parties, the Certificate should be
read as a whole and, if possible, interpreted to reconcile all of
the provisions of the document.
If no ambiguity is present, the court must give effect to
the clear language of the Certificate. A contract is not rendered ambiguous simply because the parties do not agree upon
its proper construction. Rather, a contract is ambiguous only
when the provisions in controversy are reasonably or fairly
susceptible of different interpretations or may have two or
9

Certificate, Art. IV, § 2(1)(E)(SXemphasis added).
'0 Certificate, Art. IV, § 2(1)(GXI)(emphasis added).
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more different meanings .... [Tihe true test is not what the
parties to the contract intended it to mean, but what a
reasonable person in the position of the parties would have
thought it meant."
At the very root of this controversy is the distinction between when,
and how, dividends accrue and when they are payable. The defendants
argue that the concepts are one and the same. I do not agree. Three
concepts are important when discussing dividends for preferred stock. 2
First, there is the concept of when these dividends are payable. Generally,
preferred shareholders benefit from a stated and fixed dividend rate, annual
or otherwise, which is payable (i.e., the shareholder actually receives the
dividend) only when the corporation has a stated level of earnings to pay
the dividend. Often, a corporation's articles of incorporation will provide
that where there are insufficient earnings or other funds to actually pay a
preferred dividend, that dividend will cumulate. In the simplest of terms,
this means the fixed dividend from the prior period is added to that of the
current period. This cumulating will continue until there are funds to pay
the dividends. Finally, there is the separate question of when does the
shareholder's rights to a dividend accrue? A shareholder's rights to receive
a dividend will vest at a particular time. At the time the rights vest, the
corporation may, or may not, have the funds to pay the dividend. These are
distinct concepts in the area of preferred stock dividends and care should
be taken not to confuse them. This case thus reduces to a single question:
When did Nu-West's shareholders' rights to a preferred dividend vest or
accrue?
To answer this question, I must look to the terms of the certificate.
First, I know when the preferred dividends are payable. Article IV,
§ 2(1)(B)(1)(a-c) provides that dividends are only payable to the extent of
excess cash flow during the fiscal year. To the extent the excess cash flow
at the end of the fiscal year is insufficient, the $11.00 dividend is not paid
in that period and cumulates, or rolls forward, into the next year. This
section establishes an annual system where at the end of each fiscal year
either the dividend is paid or it cumulates.
The difficulty arises where there is an extraordinary event that
disrupts the annual cycle. Here we are faced with the redemption of an

"KaiserAluminum Corp.v. Matheson, Del. Supr., 681 A.2d 392,395(1996) (internal
citations and quotations omitted).
'2See Peningtonv. Commonwealth Hotel Const. Corp., Del. Supr., 155 A. 514 (193 1)
and Garrettv. Edge Moor Iron Co., Del. Ch., 194 A. 15 (1937).

2002]

UNREPORTED CASES

entire class of preferred stock before the completion of a full annual cycle.
The question now becomes whether, and to what extent, the shareholders'
rights to that fixed $11.00 dividend have vested or accrued. If the rights do
not accrue until the end of the fiscal year, as urged by the defendants, then
the shareholders are not entitled to any part of the dividend. If the rights
accrue daily from the first day of the fiscal year, as argued by the plaintiffs,
then the shareholder will be entitled to a portion of the dividend.
While Nu-West's certificate is clear on when these preferred
dividends are payable and that they cumulate if unpaid, the certificate is
silent on whether the shareholders' rights to the dividends accrue daily up
to the date of redemption. Mindful of this Court's duty to seek the intent
of the parties from reading the contract as a whole, I find that other
provisions of the certificate would lead a "reasonable person in the position
of the parties" to conclude that the parties' intended the preferred dividends
to accrue daily.
First, Article IV, § 2(l)(DX5) clearly states that "dividends shall
cease to accrue from and after the Class A Redemption Date designated in
the notice of redemption." Logically, dividends can only cease to accrue
"from and after the Class A Redemption Date" if they have been accruing
continuously up to that date.
Second, Article IV, §2(1)(EX2)(iii) states that dividends will "cease
to accrue" on the Exchange Date when preferred shares are exchanged for
debt. This Exchange Date is an "extraordinary" event and not altogether
different conceptually from a redemption. Likewise, Article IV, §
2(l)(G)(i) provides that upon dissolution, liquidation, and winding up, Class
A preferred shareholders are entitled to receive "all cumulative dividends
... accrued and unpaid thereon to the date of final distribution." The date

of final distribution may or may not occur at the end of a fiscal year.
IH.
Reading the certificate of incorporation as a whole, I conclude that
a reasonable person in the position of the parties would conclude that the
preferred dividend accrues daily until the occurrence of an extraordinary
event stops the accrual - here the redemption of the shares. I do not find
that the certificate is ambiguous, nor do I find the terms in conflict. Rather,
the provisions are quite clear on their face and act in concert to compel this
result. It is only in applying those provisions to this specific fact situation
-

redemption - that a problem in interpretation arises. While the drafters

were, quite simply, less clear than they could have been, the certificate as
a whole fills in any minor gaps.
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The facts in this case are undisputed and clear. The parties do not
contest any fact, so they are entitled to a ruling, as a matter of law, as to
whether dividends accrue daily or annually. Nu-West's certificate of
incorporation clearly, and unambiguously, mandates a fmding that dividends accrue daily and are payable at the time of redemption.
I grant plaintiffs motion for summary judgment and deny defendants' motion for summary judgment. The defendants are directed to pay
an additional $10.43 per share for each Class A preferred share redeemed.
I have entered an Order consistent with this decision.
oRDER
For the reasons set forth in this Court's Memorandum Opinion
entered in this case on this date, it is
ORDERED that summary judgment is entered in favor of plaintiff
and against the defendants, and defendant Nu-West Industries is ordered to
pay an additional $10.43 per share for each Class A preferred share
redeemed on December 13, 1996.
FURTHER ORDERED that defendant shall pay the costs of this
proceeding, pursuant to Court of Chancery Rule 54(d).

VGS, INC. v. CASTIEL
No. 17,995
Court of Chancery of the State of Delaware,New Castle
August 31, 2000
Stuart M. Grant, Esquire, and Megan D. McIntyre, Esquire, of Grant &
Eisenhofer, Wilmington, Delaware, for VGS, Inc.
Brian A. Sullivan, Esquire, and Duane D. Werb, Esquire, of Werb &
Sullivan, Wilmington, Delaware; and John W. Bickel II, Esquire, and
James S. Renard, Esquire, of Bickel & Brewer, Dallas, Texas, of counsel,
for Peter D. Sahagen and Sahagen Satellite Technology Group, LLC.
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Thomas R. Hunt, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; William H. Jeffress, Jr., Esquire, R. Stan
Mortenson, Esquire, Jody Manier Kris, Esquire, and Kelli C. McTaggart,
Esquire, of Miller, Cassidy, Larroca & Lewin, LLP, Washington, D.C., for
defendant-counterclaim plaintiffs Virtual Geosatellite Holdings, Inc. and
Ellipso, Inc., and counter-plaintiff-intervenor Virtual Geosatellite LLC.
STEELE,

Vice Chancellor

One entity controlled by a single individual forms a one "member"
limited liability company. Shortly thereafter, two other entities, one of
which is controlled by the owner of the original member, become members
of the LLC. The LLC Agreement creates a three-member Board of
Managers with sweeping authority to govern the LLC. The individual
owning the original member has the authority to name and remove two of
the three managers. He also acts as CEO. The unaffiliated third member
becomes disenchanted with the original member's leadership. Ultimately
the third member's owner, also the third manager, convinces the original
member's owner's appointed manager to join him in a clandestine strategic
move to merge the LLC into a Delaware corporation. The appointed
manager and the disaffected third member do not give the original
member's owner, still a member of the LLC's board of managers, notice of
their strategic move. After the merger, the original member finds himself
relegated to a minority position in the surviving corporation. While a
majority of the board acted by written consent, as all involved surely knew,
had the original member's manager received notice beforehand that his
appointed manager contemplated action against his interests he would
have promptly attempted to remove him. Because the two managers acted
without notice to the third manager under circumstances where they knew
that with notice that he could have acted to protect his majority interest,
they breached their duty of loyalty to the original member and their fellow
manager by failing to act in good faith. The purported merger must
therefore be declared invalid.
The parties tried this case from June 15,2000 through June 23,2000.
In further detail below, I describe the case's relevant facts and explain the
rationale for my ruling.
I. Facts
David Castiel formed Virtual Geosatellite LLC (the "LLC") on
January 6, 1999 in order to pursue a Federal Communications Commission
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("FCC") license to build and operate a satellite system which its
proponents claim could dramatically increase the "real estate" in outer
space capable of transmitting high speed internet traffic and other
communications.' When originally formed, it had only one Member Virtual Geosatellite Holdings, Inc. ("Holdings"). On January 8, 1999,
Ellipso, Inc. ("Ellipso") joined the LLC as its second Member. Several
weeks later, on January 29, 1999, Sahagen Satellite Technology Group
LLC ("Sahagen Satellite") became the third Member of the LLC.
David Castiel controls both Holdings and Ellipso. Peter Sahagen, an
aggressive and apparently successful venture capitalist, controls Sahagen
Satellite.
Pursuant to the LLC Agreement, Holdings received 660 units
(representing 63.46% of the total equity in the LLC), Sahagen Satellite
received 260 units (representing 25%), and Ellipso received 120 units
(representing 11.54%). The founders vested management of the LLC in a
Board of Managers. As the majority unitholder, Castiel had the power to
appoint, remove, and replace two of the three members of the Board of
Managers. Castiel, therefore, had the power to prevent any Board decision
with which he disagreed. Castiel named himself and Tom Quinn to the
Board of Managers. Sahagen named himself as the third member of the
Board.
Not long after the formation of the LLC, Castiel and Sahagen were
at odds. Castiel contends that Sahagen wanted to control the LLC ever
since he became involved, and that Sahagen repeatedly offered,
unsuccessfully, to buy control of the LLC. Sahagen maintains that Castiel
ran the LLC so poorly that its mission had become untracked, additional
necessary capital could not be raised, and competent managers could not
be attracted to join the enterprise. Further, Sahagen claims that Castiel
directed LLC assets to Ellipso in order to prop up a failing, cash-strapped
Ellipso. At trial, these issues and other similar accusations from both sides
were explored in great detail. For our purposes here, all that need be
concluded is the unarguable fact that Castiel and Sahagen had very
different ideas about how the LLC should be managed and operated.
Sahagen ultimately convinced Quinn that Castiel must be ousted
from leadership in order for the LLC to prosper. As a result, Quinn
(Castiel's nominee) covertly "defected" to Sahagen's camp, and he and

'In more technologically precise terms, the LLC's purpose was "to construct, launch
and operate a global fixed-satellite service system employing nongeostationary satellites in
subgeosynchronous elliptical orbits developing the related [ground] segment and offering the
related communications services." LLC Agreement, at 15, § 4.01(a).
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Sahagen decided to wrest control of the LLC from Castiel. Many LLC
employees and even some of Castiel's lieutenants testified that they
believed it to be in the LLC's best interest to take control from Castiel.
On April 14, 2000, without notice to Castiel, Quinn and Sahagen
acted by written consent to merge the LLC under Delaware law into VGS,
Inc. ("VGS"), a Delaware corporation. Accordingly, the LLC ceased to
exist, its assets and liabilities passed to VGS, and VGS became the LLC's
legal successor-in-interest. VGS's Board of Directors is comprised of
Sahagen, Quinn, and Neel Howard. Of course, the incorpoi'ators did not
name Castiel to VGS's Board.
On the day of the merger, Sahagen executed a promissory note to
VGS in the amount of $10 million plus interest. In return, he received two
million shares of VGS Series A Preferred Stock. VGS also issued
1,269,200 shares of common stock to Holdings, 230,800 shares of common
stock to Ellipso, and 500,000 shares of common stock to Sahagen satellite.
Once one does the math, it is apparent that Holdings and Ellipso went from
having a 75% controlling combined ownership interest in the LLC to
having only a 37.5% interest in VGS.1 On the other hand, Sahagen and
Sahagen Satellite went from owning 25% of the LLC to owning 62.5% of
VGS.
There can be no doubt why Sahagen and Quinn, acting as a majority
of the LLC's board of managers did not notify Castiel of the merger plan.
Notice to Castiel would have immediately resulted in Quinn's removal from
the board and a newly constituted majority which would thwart the effort
to strip Castiel of control. Had he known in advance, Castiel surely would
have attempted to replace Quinn with someone loyal to Castiel who would
agree with his views. Clandestine machinations were, therefore essential
to the success of Quinn and Sahagen's plan.

H. Analysis
A.

The Board of Managers did have authority to act by majority
vote.

The LLC Agreement does not expressly state whether the Board of
Managers must act unanimously or by majority vote. Sahagen and Quinn
contend that because a number of provisions would be rendered
meaningless if a unanimous vote was required, a majority vote is implied.
Castiel, however, maintains that a unanimous vote must be implied when
the majority owner has blocking power.
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Section 8.01(b)(i) of the LLC Agreement states that, "[t]he Board of
Managers shall initially be composed of three (3) Managers." Sahagen
Satellite has the right to designate one member of the initial board, and if
the Board of Managers increased in number, Sahagen Satellite could
"designate a number of representatives on the Board of Managers that is
less than Sahagen's then current Percentage Interest." 2 If unanimity were
required, the number of managers would be irrelevant - Sahagen, and his
minority interest, would have veto power in any event. The existence of
language in the LLC Agreement discussing expansion of the Board is
therefore quite telling.
Also persuasive is the fact that Section 8.01(c) of the LLC
Agreement, entitled "Matters Requiring Consent of Sahagen," provides that
Sahagen's approval is needed for a merger, consolidation, or reorganization
of the LLC. If a unanimity requirement indeed existed, there would have
been no need to expressly list matters on which Sahagen's minority interest
had veto power.
Section 12.01(a)(i) of the LLC Agreement also supports Sahagen's
argument. This section provides that the LLC may be dissolved by written
consent by either the Board of Managers or by Members holding two-thirds
of the Common Units. The effect of this Section is to allow any
combination of Holdings and Sahagen Satellite, or Holdings and Ellipso,
as Members, to dissolve the LLC. It seems unlikely that the Members
designed the LLC Agreement to permit Members holding two-thirds of the
Common Units to dissolve the LLC but denied their appointed Managers

the power to reach the same result unless the minority manager agreed.
Castiel takes the position that while the Members can act by majority
vote, the Board of Managers can act only by unanimous vote. He
maintains that ifthe Board fails to agree unanimously on an issue the issue
should be put to an LLC Members' vote with the majority controlling. The
practical effect of Castiel's interpretation would be that whenever Castiel
and Sahagen disagreed, Castiel would prevail because the issue would be
submitted to the Members where Castiel's controlling interest would carry
the vote. If that were the case, both Sahagen's Board position and Quinn's
Board position would be superfluous. I am confident that the parties never
intended that result, or if they had so intended, that they would have
included plain and simple language in the agreement spelling it out clearly.

2

LLC Agreement, at § 8.01(bXi).
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By failing to give notice of their proposed action, Sahagen and
Quinn failed to discharge their duty of loyalty to Castiel in good
faith
Section 18-404( d) of the LLC Act states in pertinent part:
Unless otherwise provided in a limited liability company
agreement, on any matter that is to be voted on by managers,
the managers may take such action without a meeting, without
prior notice and without a vote if a consent or consents in
writing, setting forth the action so taken, shall be signed by
the managers having not less than the minimum number of
votes that would be necessary to authorize such action at a
meeting (emphasis added).

Therefore, the LLC Act, read literally, does not require notice to
Castiel before Sahagen and Quinn could act by written consent. The LLC
Agreement does not purport to modify the statute in this regard.
Those observations can not complete the analysis of Sahagen and
Quinn's actions, however. Sahagen and Quinn knew what would happen if
they notified Castiel of their intention to act by written consent to merge
the LLC into VGS, Inc. Castiel would have attempted to remove Quinn,
and block the planned action. Regardless of his motivation in doing so,
removal of Quinn in that circumstance would have been within Castiel's
rights as the LLC's controlling owner under the Agreement.
Section 18-404(d) has yet to be interpreted by this Court or the
Supreme Court. Nonetheless, it seems clear that the purpose of permitting
action by written consent without notice is to enable LLC managers to take
quick, efficient action in situations where a minority of managers could not
block or adversely affect the course set by the majority even if they were
notified of the proposed action and objected to it. The General Assembly
never intended, I am quite confident, to enable two managers to deprive,
clandestinely and surreptitiously, a third manager representing the majority
interest in the LLC of an opportunity to protect that interest by taking an

action that the third manager's member would surely have opposed if he
had knowledge of it. My reading of Section 18-404(d) is grounded in a
classic maxim of equity - "Equity looks to the intent rather than to the
form." 3 In this hopefully unique situation, this application of the maxim

3

DONALD J. WOLFE, JR. & MICHAEL A. PlITENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY, at vii (1998)
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requires construction of the statute to allow action without notice only by
a constant or fixed majority. It can not apply to an illusory, will-of-the
wisp majority which would implode should notice be given. Nothing in the
statute suggests that this court of equity should blind its eyes to a shallow,
too clever by half, manipulative attempt to restructure an enterprise through
an action taken by a "majority" that existed only so long as it could act in

secrecy.
Sahagen and Quinn each owed a duty of loyalty to the LLC, its
investors and Castiel, their fellow manager. Castiel or his entities owned
a majority interest in the LLC and he sat as a member of the board
representing entities and interests empowered by the Agreement to control
the majority membership of the board. The majority investor protected his
equity interest in the LLC through the mechanism of appointment to the
board rather than by the statutorily sanctioned mechanism of approval by
members owning a majority of the LLC's equity interests. It may seem
somewhat incongruous, but this Agreement allows the action to merge,
dissolve or change to corporate status to be taken by a simple majority vote
of the board of managers rather than rely upon the default position of the
statute which requires a majority vote of the equity interest. Instead the
drafters made the critical assumption, known to all the players here, that the
holder of the majority equity interest has the right to appoint and remove
two managers, ostensibly guaranteeing control over a three member board.
When Sahagen and Quinn, fully recognizing that this was Castiel's
protection against actions adverse to his majority interest, acted in secret,
without notice, they failed to discharge their duty of loyalty to him in good
faith. They owed Castiel a duty to give him prior notice even if he would
have interfered with a plan that they conscientiously believed to be in the
best interest of the LLC.4 Instead, they launched a preemptive strike that
furtively converted Castiel's controlling interest in the LLC to a minority
interest in VGS without affording Castiel a level playing field on which to
defend his interest. "[Another] traditional maxim of equity holds that
I

(listing the maxims ofequity). See also Westendorfv. Gateway 2000, Del. Ch., C.A. No. 16913,
2000 WL 307369, at *5, Steele, V.C. (March 16,2000) ("A long-standing equitable maxim states
that equity looks to the intent rather than to the form"); Infinity Investors Limited v. Takefman,
Del. Ch., C.A. No. 17347, 2000 WL 130622, at *5, Chandler, C. (Jan. 28, 2000) ("As equity
looks to the intent rather than to the form, this Court should not permit parties to manipulate
procedural rules for the purpose of avoiding resolution on the merits"); The Estate of Helen
Lattimore Speare, Del. Ch., 2000 WL 130622, at *4, Brown, C. (Aug. I1, 1982) (quoting the
maxim and citing 2 POMEROY, EQUITY JURISPRUDENCE, § 363 - § 384 (5th ed. (1941)))
"I make no ruling here as to whether I believe the merger and the resulting
recapitalization of the LLC was in the LLCs best interests, nor do I rule here regarding the
wisdom of Castiel's actions had he in fact been able to remove Quinn before the merger.
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equity regards and treats that as done which in good conscience ought to be
done."' In good conscience, under these circumstances, Sahagen and
Quinn should have given Castiel prior notice.
Many hours were spent at trial focusing on contentions that Castiel
has proved to be an ineffective leader in whom employees and investors
have lost confidence. I listened to testimony regarding delayed FCC
licensing, a suggested new management team for the LLC, and the alleged
unlocked value of the LLC. A substantial record exists fully flushing out
the rancorous relationships of the members and their wildly disparate views
on the existing state of affairs as well as the LLC's prospects for the future.
But the issue of who is best suited to run the LLC should not be resolved
here but in board meetings where all managers are present and all members
appropriately represented, and/or in future litigation, if it unfortunately
becomes necessary.
Likewise, the parties spent much time and effort arguing over the
standard to be applied to the actions taken by Sahagen and Quinn.
Specifically, the parties debated whether the standard should be entire
fairness or the business judgment rule. It should be clear that the actions
of Sahagen and Quinn, in their capacity as managers constituted a breach
of their duty of loyalty and that those actions do not, therefore, entitle them
to the benefit or protection of the business judgment rule. They
intentionally used a flawed process to merge the LLC into VGS, Inc., in an
attempt to prevent the member with majority equity interest in the LLC
from protecting his interests in the manner contemplated by the very LLC
Agreement under which they purported to act. Analysis beyond a look at
the process is clearly unnecessary. Perhaps, had notice been given and an
attempt then made to block Castiel's anticipated action to replace Quinn,
the allegedly disinterested and independent member that Castiel himself
had appointed, the analysis might be different. However, this, as all cases
must be reviewed as it is presented, not as it might have been.
HI. Conclusion
For the reasons stated above, I find that a majority vote of the LLC's
Board of Managers could properly effect a merger. But, I also find that
Sahagen and Quinn failed to discharge their duty of loyalty to Castiel in
good faith by failing to give him advance notice of their merger plans under
the unique circumstances of this case and the structure of this LLC

5
WOLFE & PITTENGER, supra, at § 2-3(b)(i)(i), citing 2 JOHN NORTON
POMEROY, A TREATISE ON EQUITY JURISPRUDENCE § 363 et seq. (51 ed. (1941)).
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Agreement. Accordingly, I declare that the acts taken to merge the LLC
into VGS, Inc. to be invalid and the merger is ordered rescinded. An order

consistent with this opinion, resolving the current claims of the parties is
attached.
ORDER
For the reasons set forth in this Court's opinion entered in this case
on August 31, 2000, it is ORDERED that:
1.
The purported merger of Virtual Geosatellite LLC (the
"LLC") into VGS, Inc. is invalid and is therefore rescinded, and
2.
VGS, Inc. is enjoined from continuing to assert ownership or
control over the LLC's property including its funds and its license
application at the FCC, and
3.
Judgment is entered against plaintiff and counter defendant
VGS, Inc. and in favor of David Castiel, Virtual Geostellite Holdings, Inc.
and Ellipso, Inc., defendants and counterclaim plaintiffs.
4.
Judgment is further entered in favor of Virtual Geosatellite
LLC, counterclaim plaintiff intervenor and against counterclaim defendants
VGS, Inc., Sahagen, Quinn, Howard and Sahagen Satellite Technology
Group, LLC.
5.
The requests for attorneys' fees by David Castiel, Virtual
Geosatellite Holdings, Inc., and Ellipso, Inc. are taken under advisement
until briefed and supported by appropriate affidavits.
SO ORDERED this 3 11day of August, 2000.
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WALKER v. RESOURCE DEVELOPMENT CO. LIMITED, L.L.C.
No. 1843-S
Court of Chanceryof the State'ofDelaware,Sussex
August 29, 2000
Richard S. Phillips, Esquire, of Walsh & Phillips, Georgetown, Delaware,
for plaintiff.
Fred L. Cottrell, Esquire, and Jeffrey L. Moyer, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware; and Benjamin G. Chew, Esquire,
of Patton Boggs LLP, Washington, DC, of counsel, for defendants.
LAMB, Vice Chancellor
L INTRODUCTION
This is a post-trial opinion concerning the power of the members of
a majority in interest of a Delaware limited liability company to remove the
entity's other member and declare his interest forfeited. According to the
managing member, on the same day he determined that the entity would
not receive much needed financing from a source introduced by the fourth
member, that other member disclosed to him an inappropriate compensation arrangement with the potential financier. With the consent of the other
two members, the managing member determined to remove the fourth
member from the LLC without compensating him for the fair value of his
economic interest therein. But the other member refused to sign the
removal agree-ment.
Trial was held on March 15-16, 2000. The post-trial briefing
provided limited assistance to the court.! Oral argument was held on
July 26, 2000 and the defendants submitted a supplemental post-trial brief.
Two fundamental issues are presented. First, did the operating
agreement of the LLC or the default provisions of the law give the
defendant members the right or power to remove the fourth from the entity
and forfeit his membership interest? Second, if not, have they shown that

'Plaintiffs two and one-half page post-trial brief, in particular, was virtually useless
to the court in reaching a decision. Defendants' post-trial brief contains a more detailed, if onesided, statement of facts, but little or no legal argument
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their assent to the terms of that operation agreement was the product of
fraud or misrepresentation?
I reach two pertinent conclusions. First, there is no support, in the
operating agreement of the LLC or the law governing such entities, for the
expropriation of a member's equity interest. Second, there is no viable
claim for misrepresentation or fraud because, even if some misrepresentation was made by omission, plaintiffs clearly did not rely on it when they
signed the operating agreement.
I. BACKGROUND
A.

The Parties

Plaintiff Randolph T. Walker is a cousin of former President Bush.
Walker testified to having attended Windham College2 and to having
participated in several courses offered by the Commercial Investment Real
Estate Association. Walker also testified that his presence at various
banking conferences as a non-attendee gave him experience in sophisticated financial consulting
Defendant William J. Cox, Jr., before the events described herein,
was an intelligence officer in the United States Navy. Defendant William
C. Baron met Cox while serving as an intelligence officer for the
Department of Defense. Prior to leaving the service, they spent time
serving in the former Soviet Republic of Moldova. Both had certain
technical expertise that would help them in working in the oil and gas
industry, but had no significant business experience. Defendant William
C. Liedtke, III, is an oil and gas attorney and is the son of William C.
Liedtke, Jr. The elder Liedtke, along with his brother J. Hugh Liedtke,
were partners and close associates of former President Bush in various oil
and gas related business ventures. Liedtke has considerable legal and
business sophistication, especially in the oil and gas industry.

2

Walker claims that this school shut down after his graduation and although he earned
a degree, he
never obtained a diploma.
3
0n cross-examination, defendants' counsel asked Walker to elaborate on his
experience. Walker explained, "Ithink I had reached the point in my life whereby working with
the European Institute and the Aspen Institute on banking conferences... Ihad the contacts with
international banks to assist in [financing transactions]." Tr. at 134. Explaining the capacity in
which he attended, Walker stated, "I was invited by the assistant to the president because I
wanted to attend - we live near the Aspen Institute and they were very expensive meetings, and
so they acknowledged that I could attend without paying... if I photographed." Id at 135-36.
Also, Walker attended the European Institute "[a] s a guest with a camera, and they paid him]
for it." Id.
at 137.
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Defendant Resource Development Company, Limited, L.L.C.
("REDECO") is a Delaware limited liability company founded by Cox and
Baron." Between April 4 and August 23, 1995, at the very least,
REDECO's members were defendants Cox, Baron and Liedtke
(collectively, the "three Bills") and plaintiff Walker. Defendant REDECO
Limited, LLC is a Texas entity that was created after the events relevant to
this matter took place.5
B.

Walker Meets Cox and Baron and Joins REDECO

On December 16, 1994, Bill Cox negotiated and secured a Letter of
Intent signed by the Prime Minister of Moldova, pursuant to which
REDECO would obtain an oil and gas exploration and production
concession from the Moldovan Government. It contemplated that the
parties would enter into a formal concession when final documents were
negotiated and final approvals obtained. The Letter of Intent provided that,
REDECO, an entity Cox and Baron established, would have a five-year
drilling commitment in Moldova beginning in 1995. REDECO needed to
raise approximately $5 million per year to fund its operations under the
commitment.
At the end of 1994, Walker was involved in difficult divorce
proceedings and was experiencing various personal problems, including a
bout of alcohol abuse. In early February 1995, he planned a vacation to
Hawaii to "get a break" but a snowstorm in Washington, D.C. delayed his
departure. Walker booked a room at the Four Seasons Hotel and visited the
bar. Walker overheard Baron telling the bartender about his venture in
Moldova. Walker chimed in, noting that he is the first cousin of the former
President. Walker stated that he had access to valuable business
connections and was known for a strong personal reputation.
At trial, Baron explained his initial contact with Walker:
And Mr. Walker claimed that he had not only the prior
knowledge and ability to provide financing but he had done
these sort of things in the past. For the amount of money we
were looking for, it was not a big deal. He could do it right
away. He knew all sorts of people, all over the world.

'Cox and Baron always called REDECO an LLC, although its Certificate of Formation
was not formally filed with the Delaware Secretary of State until April 18, 1995.
'Though not impacting any of my conclusions, I will dismiss REDECO Texas, which
has properly been dissolved, from this action.
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I mean, he literally walked the walk and talked the talk, like
financiers do. And he presented a great image. And he was
very believable, to the point where I said, well, I would like
you to meet the managing partner of our company. It seemed
to me like a wonderful opportunity that presented itself."
Baron scheduled a meeting between Walker and Cox. When they
met, Cox was equally taken in by Walker's apparent sophistication. Walker
commented on the need to improve REDECO's business plan presentation,
which he thought was "very unprofessional." Walker also contacted
representatives of several potentially interested parties known to him
through family connections, although none of these parties expressed
immediate interest in REDECO.
Walker next introduced Cox and Baron to Stephen L. Norris, the
founder of an investment fund called The Appian Group. Walker told Cox
that the Appian Group "was a merchant bank with considerable financial
resources, large investors from the Middle East, and just huge amounts of
money behind it."7 Norris was a high-level appointee during the Bush
Administration. Norris expressed some interest.
Because they needed money to develop the Moldovan concession,
and believing that a partnership with Walker could be useful, Cox and
Baron suggested that Walker and REDECO establish a close relationship.
On February 6, 1995, REDECO signed an agency agreement with "The
Walker Company,"' through which Walker would "act as agent for
REDECO for the limited purpose of negotiating with potential investors in
REDECO's business projects in Moldova." Two days later, the parties
executed an "Agreement For a Business Partnership Between REDECO
LTD., LLC and The Walker Company."9 Part of the Agreement describes

6

Tr. at 310-11 (Baron Direct).
Tr. at 253 (Cox Direct); Tr. at 317 (Baron Direct).
'In fact, the Walker Company is nothing more than Randy Walker individually.
'In this agreement, Walker's obligations are described as follows:
WALKER'S RESPONSIBILITIES: Walker is a financial consulting firm
with expertise in structuring financial agreements, identifying and securing
private and industry capital, negotiating and securing loans, and advising
on financial relationships with domestic and international banks and
government financial entities. As provided in this agreement, Walker will
identify and secure financing for both new and ongoing projects, subject
to such terms and in such amounts as may be mutually agreed to by the
Team on a project-by-project basis.
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Walker relationship with REDECO as that of a finder, working for a set
fee, and another part describes Walker as a member of the partnership.'0
Except for the survival of the arbitration clause, this agreement
provided that it would terminate automatically if Walker failed to close a
financing transaction by March 30, 1995. Further, REDECO retained a
right to terminate the agreement at any time following the occurrence of,
inter alia:
breach by Walker of any material term of this Agreement, and
of any agreement executed and delivered pursuant to the
terms of this Agreement, ifnot cured by Walker within thirty
(30) days after receipt by Walker of written notice of such
breach from REDECO, which notice shall set forth in
reasonable detail, the facts forming the basis of the breach.
C.

Liedtke Joins the Business and Walker Travels With Norris

Walker introduced Cox and Baron to Bill Liedtke, an experienced oil
and gas attorney and consultant. Leidtke first met Cox and Baron at the
end of February when they presented the Moldovan opportunity to POGO
Petroleum, a company with which Liedtke's family is involved. Although
POGO declined to invest, from that point on, Liedtke personally spent a
good deal of time working with Cox, Baron and Walker.
Before Walker could leave for Hawaii, Norris invited him to Europe
and Walker accepted. While travelling in Europe, Walker and Norris
shared expenses, but it appears that Norris paid the vast majority of those
costs, to the extent that May, Walker owed Norris about $13,000."
During these travels, Walker discussed REDECO with Norris.
Walker wanted Norris to finance the concession project, which the parties
termed the "upstream" aspect of the business. Norris expressed interest but
wanted to structure a companion deal in which AGIP Petroli, Italy's

loin return for Walker's assistance, REDECO bound itselt upon the initial $5 million
investment provided through or by Walker, to assign to Walker "a twenty percent (20%) revenue
interest defined as: the net revenues flowing to REDECO after payments to the Moldovan
Government, and to the investors." To the extent that Walker's involvement with the business
would solely be through fimdraising, it made sense for Cox and Baron to create this structure,
retaining Walker solely as a consultant paid a finders fee for achieving that goal. The
Agreement also provides, somewhat inconsistently, that Walker will be paid a salary by
REDECO and will receive a partnership draw.
I'It is unclear whether both shared the travel expenses and an imbalance developed
or Norris paid for substantially everything. According to Walker, incredibly, he spent about
$250,000 during this general time period. Tr. At 210 (Walker Redirect).
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national oil company, would invest money in a series of gas stations inside
Moldova, referred to as the "downstream" aspect of the business. In
connection with this AGIP deal, Norris sent a brochure to Liedtke,
apparently seeking an investment by him or his uncle. Since Liedtke "was
a little perplexed" by this unsolicited contact (and troubled by Walker's
involvement in it), Liedtke never gave the brochure further consideration. 2
In any event, Norris eventually made clear that any financing he might
provide for the upstream operations would be contingent on his and
REDECO's involvement in the downstream operations.
As of March 30, 1995, Walker had not obtained the promised $5
million for REDECO. Thus, the February 8, 1995 Agreement expired by
its own terms.
While Walker was with Norris in Europe, the three Bills were busy
putting together the business plan and trying to get final documentation for
the Moldovan concession. At first, Liedtke worked for REDECO solely as
a consultant. According to Liedtke, "I treated it as a consulting
arrangement even after being given an interest in the LLC later. It was just
a side venture in my office." 13 By April, however, Liedtke formally joined
REDECO to assist with preparing the documentation for REDECO's
transactions. According to Liedtke, "I did not request the interest. That was
something that was just, that was brought up by Mr. Cox."' 4
Cox distributed an April 4 letter to Walker, Liedtke and Baron,
detailing the progress of the venture and explaining the new ownership
structure of REDECO. The letter stated that the partnership had grown to
four members, with the following proportionate ownership breakdown:
51% for Cox, 21% for Baron, 18 % for Walker and 10% for Liedtke. Cox
wrote that "[t]he partnership is now closed." An April 24 memorandum
from Cox to Liedtke, Baron and Walker explained that there are two
categories of partners, full-time and part-time. Cox wrote that "[flull time
partners ... work only for REDECO. Besides their ownership, they will

receive a salary." In contrast, "[p]art time partners may pursue other
interests. Besides their ownership, they will receive an annual stipend of
$48,000.00, or $4,000.00 per month." Presumably, Baron and Cox were
full-time partners while Walker and Liedtke were part-time.

"Liedtke
Dep. at 81.
'3Liedtke Dep. of Jul. 6, 1998, at 47.
141d. at 48.
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Walker is Removed From His Position as Fundraiser

The evidence at trial showed that each of the three Bills duly
performed hisjob responsibilities for REDECO, under the direction ofCox,
acting as Managing Member of the LLC. Further, on May 10, 1995, Cox
requested a capital contribution by each of the members. Baron paid in his
contribution by paying expenses incurred by him on the company's behalf
.and not seeking reimbursement. 5 Liedtke originally paid in his contribution by forwarding expenses,' 6 but testified that he wrote "one check," on
"approximately August 21t for about $1,800."'1 At some point in July,
Walker paid in $700. The record does not detail how, precisely, Cox made
his contributions.
Walker failed to secure any financing. Indeed, aside from those
initial telephone calls and his efforts with Norris, there is no evidence that
Walker actually sought financing on REDECO's behalf. Rather, he was
travelling partly for business but mostly for pleasure, sometimes with
Norris and sometimes on his own, keeping in touch with the three Bills
primarily to discuss the progress of negotiations with the Appian Group.
In the meanwhile, Cox and Baron were still negotiating the terms of
the Moldovan concession. In order to show REDECO's ability to finance
the business, Norris sent Cox and. Baron a letter dated April 5, 1995,
describing the possibility of his participation in both the upstream and
downstream ventures. Cox and Baron explained Walker's involvement in
the venture to the Moldovan representatives.' Impressed, the Moldovans
working on the deal asked to meet the cousin of the former President of the
United States.
Cox contacted Walker, who was in Vienna, and asked him to join
them in Moldova. Walker initially agreed to make the trip, but on three
separate occasions, failed to travel from Vienna to Moldova where his
arrival was eagerly awaited by an "official government motorcade ... [of]
senior officials of the Moldovan government."' 9

SAlthough Baron testified to having eventually invested some amount ofhis own cash
into the business, he, like Walker, paid for business expenses such as plane tickets, hotel bills
and so on from his own funds and considered that part of his investment in REDECO. Baron
Dep. of Aug.
31, 1999, at 33-36.
6
1

Liedtke Dep. at 71-75.

17Tr. at 343.
"Just as Walker uses his contacts to impress others and make himself appear to be
experienced in fields in which he is not, Cox and Baron gave themselves an air of credibility by
using Walker's name and influential family connections.
'gTr. At 258.
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Walker testified unpersuasively that he refused to go to Moldova
because Cox insisted that he enter the country illegally, without a visa, and
bring a large amount ofcash with him. Cox denies this, and I find Walker's
testimony on this point to be incredible. According to Cox, Walker was
inebriated when they spoke by telephone 0 and explained his failure to
2
appear in Moldova on the fact that his credit cards had been seized. '
Walker adamantly insisted that Cox use his own credit card to get Walker
out of Vienna. After discussing the matter with Baron and Liedtke,
however, the three Bills decided
to refuse Walker's request because of his
22
financial irresponsibility.
Shortly after this incident, Cox called Norris to inquire into the
situation. Cox testified that "[Norris] stated that'Mr. Walker would have
to be removed as the point of contact with him. He would no longer deal
with Mr. Walker." 23 Cox's deposition testimony elaborated on this
conversation in greater detail. According to Cox, when he called Norris,
Steve told me at that point he was very glad that I called up
because he was at wit's end with Randy and that Randy now
owed him a lot of money, and Randy had been causing him
problems, and Steve told me, he said if Randy remains in the
deal, I am not going to conclude anything with you, and I
asked him to repeat that, and I said - I gave him assurance
at that point that I would make sure that Randy was removed
from any further negotiations with the Appian Group or from
the project, as per Steve Norris' request."
Apart from Norris' demand that he not deal with Walker, the three
Bills had other concerns about Walker, including his evident drinking

20

Bill Baron, who also spoke with Randy Walker while he was in Vienna, confirmed

Cox's account: "When I talked to him [Walker] on the phone, he was drunk." Tr. at 319 (Baron

Direct).

21

1d. at 258-259 (Cox Direct).

-Liedtke testified that he learned through Cox that after the three Bills refused
Walker's request on account of his irresponsibility, Walker "had contacted Steve Norris, with
whom we were attempting to negotiate a capital infusion, and had sought funds from him to
cover these [expenses], which was perceived as a conflict of interest and damaging to the
ongoing negotiation with the Appian group." Liedtke Dep. Jul. 6, 1998, at 87-88.

"3Tr. At 261.
'Cox. Dep. of Jan. 21, 1999, at 76-77 (emphasis added). Surprisingly, defendants

argue in their post-trial briefs that prior to July 25, 1995, the tre Bills did not know ofWalkers
indebtedness to Norris.
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problem, financial irresponsibility, indebtedness to Norris, and failure to
appear in Moldova.
Accordingly, Cox removed Walker from his official duties with
REDECO. 2 ' Norris was copied on the Managing Member's Notice of
Removal dated May 11, 1995.
The letter states that Walker would be removed "from all official
duties as a Member of REDECO Ltd." The letter explains that the
decision:
comes about after a series of unfortunately embarrassing
actions by Mr. Walker that bring our current oil and gas
exploration projects into jeopardy. As stipulated in our
operating agreement, personal bankruptcy, inability to meet
personal financial commitments to the partnership, and failure
to perform assigned duties and tasks are all reasons for
removal... .A vote of the remaining Members regarding this
action will be taken in our June meeting.'
Walker contacted REDECO to determine the letter's meaning. In
response, Baron sent him a letter dated May 18, 1995, explaining that "Bill
Cox, as the Managing Member, still intends to authorize your 18 %of the
Management Fee, as originally agreed. In this respect, you are still being
'included."' In other words, Walker lost his job, but Cox did not purport to
eliminate Walker's ownership interest in REDECO.

"5Liedtke's account ofthe reasons for Walker's termination notes Cox's discussion with
Norris in which "Norris disclosed to Bill that Randy Walker was in debt to him. And there was
- I was concerned when I got the memo regarding the investment in IP [the parent of AGIP].
It, to me, presented some sort of an arrangement between Steve and Randy where I was being
- I was a potential funding source being introduced to Steve by Randy. That, to me, struck me
at the time as being inconsistent with his role in REDECO." Liedtke Dep. at 109. For his part,
Baron explained Walker's May 1I removal as being on account of his failure to perform his
providing funding end his failure to appear in Moldova. Baron Dep. at 105-06.
obligation of
' 6At some point during this time period, Liedtke contacted members of the Bush
family to inquire abut Walker. He did this on his own and not at the request of Cox or Baron.
He was told that Walker was a generally unpleasant person. Liedtke did not inquire into
Walker's business reputation. Further, despite the fact, thoroughly obvious at trial, that Walker
is not what he originally represented himself to be, neither Cox nor Baron, who knew of
Liedtke's close ties with the Bush family, asked Liedtke to inquire as to Walker's business

experience or reputation.
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Norris Insists on Walker's Reinstatement

A few weeks later, Walker contacted Cox and, according to Cox,
stated that "he had a problem with alcohol .... He had cleaned up his act.
He was on the wagon. And he told me he was back in good graces with
Mr. Norris.27 Walker also told Cox that the "financing with the Appian
Group, which was going to happen very soon, would only happen if

[Walker] were involved in the transaction." When Cox sought to confirm
this representation, Norris "demanded that Randy be back in the deal or he
would not close any financing with [REDECO]." 8
With REDECO's need to secure financing becoming ever more
urgent and the Appian Group the only live possibility, the three Bills
decided to allow Walker back into his job. Through June and July 1995,
however, it was Cox - not Walker - who worked with Norris to close the
deal.
In order to get the financing needed to begin the upstream project,
REDECO was willing to agree to Appian's insistence on pursuing the
downstream project involving AGIP. In that regard, a meeting was held in
Rome, Italy, attended by Cox and Walker, Norris and other Appian
representatives, and representatives of AGIP. In light of the ongoing
negotiations, Cox testified that "it looked like with the Appian Group we
'29
had a closing that was imminent.
F.

The Concession and Operating Agreement are Signed

On July 6, 1995, REDECO and the Prime Minister of Moldova
finally executed the concession. Walker played no role in negotiating this
agreement.
Also during June and July, Walker and the three Bills negotiated a
form of operating agreement for REDECO. REDECO needed to have in
place a formal operating agreement prior to finalizing any investment by
Appian. The agreement was also needed because to ensure that the three
Bills would be protected from liability from Walker's actions. On July 25,
1995, the three Bills and Walker entered into the REDECO LLC Operating
2

Valker made similar representations to Stephen Norris to win back his "good
graces," stating in a letter to Norris dated June 30, 1995: "I am enjoying my new mindset
without the wine, in fact I don't miss it a bit." JE 40. Norris later testified that he too was
deceived and that Walker regrettably did not stop drinking during this period. JE 76 (Norris
Dep. at 151).
21
Tr. At 263.
2Tr. At 286.
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Agreement. Despite their knowledge of Walker's personal problems, fiscal
irresponsibility, debts to Norris and likely inability to offer financing

opportunities other than Norris, the three Bills agreed to give Walker an 18
% stake in the entity.
Liedtke testified at his deposition that, when Walker was first
reinstated, he was still "on probation."" The July 25 Agreement, however,
fails to treat Walker differently from the other members. In particular,
there is no provision making Walker's continued equity participation
contingent either on his performance or closing a deal with the Appian
Group.
Several provisions detail the powers and obligations of Cox as
Manager. Article X provides for removal of the Manager by the members
"whenever in their judgment the best interest of the Company will be
served thereby. Such removal shall be without prejudice to the contract
rights, ifany, of any person so removed." (Emphasis added.) Thus,
removal as a Manager would not impair Cox's ownership rights in
REDECO.
Article XII(c), which sets out the same proportionate ownership as
was agreed to in April, provides that "(a)ll Company costs and benefits
(and the deductions of any tax credits or deductions attributable thereto)
shall be allocated to the members in their Sharing Ratios." Article XIX
provides that "a member of record has an absolute obligation to perform an
enforceable promise to make a contribution, or otherwise pay cash or
transfer property owned by the Company."
The honoring of commitments to contribute is enforced solely by
Article XX, which provides that "[i]n the event a member fails to make a
contribution to the Company required by an enforceable promise, the
Company is entitled to reduce the defaulting member's ownership in a
proportion that the amount of the default bears to the total contribution of
the member." Article XXI provides for a mechanism by which the nondefaulting members can consider and provide written consent to excuse
default in making a contribution.
Critically, Article XXII provides for the withdrawal of members. As
to involuntary withdrawal, section (b) states that "[a] member of the
Company ceases to be a member, and is deemed to have withdrawn from
the Company, on the occurrence of any of the following events:
(i) When the member files a voluntary bankruptcy
petition.
3

°Liedtke Dep. at 110.
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(ii)

If the member is a natural person, the death of the
member or an adjudication of a court of competent
jurisdiction that the member is incompetent to manage
his or her person or property.

(iii)

If the member is a corporation, in the filing of a
certificate of dissolution for the corporation or the
revocation of the corporation's charter.

(iv)

If the member is an estate, on the personal
representative's distribution of the estate's entire
interest in the Company."

Finally, section (c) provides that upon the voluntary or deemed
withdrawal of a member, "the Company shall dissolve except with the
written consent to continue of all of the other members of record."
G.

The Appian Deal Falls Apart and Cox Removes Walker
1,

The Events of August 23-24, 1995

REDECO and the Appian Group were scheduled to meet on
August 23, 1995 at Appian's offices. 3I To Cox's surprise, Norris did not
attend that meeting, sending, instead, a subordinate who did not have
authority to close the deal. Also, this subordinate presented an offer that
materially differed from that anticipated by Cox. Instead of investing its
own funds, Appian proposed to commit only to seek out a syndicate of
outside investors in the Moldovan concession venture. After Cox sent
Walker to bring Norris to the meeting and Norris refused, Cox, in Walker's
words, "started going ballistic."32
Walker tried to calm Cox down, but Cox stormed out of the meeting,
furious that after months of negotiations no deal would be struck with the
Appian Group. Walker followed him out. Cox stated at trial, "After I left
the offices Mr. Walker stopped me and said, 'Bill, listen we are going to
close this deal. We are going to get the financing. I know we are, because
Steve Norris is going to compensate me when we get this deal closed."'33
31
0n August 1, Walker sent a letter to another family friend, Styve Pierrepont, of
Triumph Resource Corporation, in an effort to find for REDECO an additional financing option.
This effort, however, was fruitless.
lTr. At 103.
33Tr. At 271.
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According to Cox, this was a startling admission that Walker was
working for or controlled by Norris, with whom he was supposed to be
conducting arm's-length negotiations on REDECO's behalf. Cox asserts
that he explained and discussed this admission with Baron and Liedtke.
With their assent, he removed Walker.
The removal letter, entitled "Severance Arrangement," "set[] forth
the arrangement [the three Bills] reached concerning [Walker's] withdrawal
as a member of [REDECO]." The letter does not refer directly to Walker's
alleged admission or to his relationship with Norris. Instead, it refers in
general terms to Walker's poor performance and misconduct, as follows:
Your actions have constituted a breach of trust and have
resulted in a loss of faith in your abilities to continue as a
member of the Firm. Your actions over the past few months
appear to violate Firm policies and prevent us from fulfilling
our normal business responsibilities. Accordingly, we have
mutually agreed that your membership must terminate
immediately so it is clear you are not and cannot be acting on
behalf of the Firm.
S.. [W]e hereby terminate your ownership interest in the

Firm. In addition to the numerous actions constituting breach
of trust, your financial obligations to the Firm remain
outstanding. To this end, we have calculated your share of
the Firm's total debt to be $4,179.43. Please pay this sum to
the Firm on or before September 1, 1995.
Walker never acknowledged or returned the document to Cox.
Instead, his counsel sent Cox a letter dated September 22, 1995, stating that
because the Operating Agreement does not provide for involuntary
withdrawal of a member, Walker remained an 18% owner of the business.
With respect to amounts due, Walker's counsel explained that the
Agreement does not require additional capital contributions except
pursuant to an "enforceable promise" to pay. This letter requested
"documentation of this alleged obligation." Cox made no response.
2.

Did Walker Make this Admission?

For his part, Walker denies having any "side deal" with Norris and
denies ever saying that he did. Norris's deposition testimony on the matter
also does not support Cox's recollection. When asked whether Walker
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would be entitled to some commission or payment if the REDECO
transaction had come to fruition, Norris stated, "I honestly don't have any
specific recollection of what kind of arrangement, if any - I emphasize
that - that4 we would have had with Mr. Walker for introducing us to
3
REDECO.
The testimony of Baron and Liedtke also fails to support Cox's
version of events. Instead, it shows that the decision to terminate Walker
was the result of the failure of the negotiations with Norris and The Appian

Group, not some newly revealed impropriety ofWalker's financial dealings
with Norris.
Baron's first deposition testimony (given before Cox was deposed)
shows no recollection of the alleged August 23 admission. When asked
what happened between July 25, when the Operating Agreement was
signed, and August 24, when Walker was removed, Baron testified that the
problem with Walker was "the same as before. Mr. Walker failed to live
up to his arrangements with the LLC in providing professional capabilities
and he failed to live up to his responsibilities."" Baron testified that
Walker's removal was due to "[h]is failure to bring to closure financing,
which he was expressly brought on board for."36 When specifically asked
if there were any reasons for Walker's removal in August that differed from
his May removal, Baron stated, "If there were, I'm not privy to those
37
differences. I do not know."
Liedtke's initial deposition testimony, although it reflects a greater
concern for Walker's conflict of interest, does not put the spotlight on the
alleged August 23 admission. Rather, it reflects his awareness of issues of
conflict involving Walker even before July 25. When asked why Walker
was removed from REDECO on August 24, Liedtke explained that:
It was a cumulative thing. I think the concerns I had were, as
to his fiscal and personal responsibility which - and the fact
that in an LLC it put the enterprise at jeopardy. I think there
were the additional aspects of his relationship with Norris and
the fact that he didn't under - that there was a conflict there

34

Norris Tr. At 39.
1Baron Dep. at 140.
36
1d. at 141.
"I1d. at 141-42. Baron's subsequent deposition, held eight months after Cox's, still
does not mention Walker's alleged "admission of guilt." Discussing Walker's removal, Baron
stated, "I understood from Bill Cox that he found him unreliable, unprofessional, not able to
meet his obligations. That's basically the gist.... [HIe did not follow through on what he said
he was going to do as far as financing .... " Baron Dep. Aug. 31, 1999, at 47.
3
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and he had - an undisclosed conflict. And it was kind of
a[n] accumulation of a number of different events ...
Liedtke discussed Walker's receipt of compensation and/or payment
for expenses from Norris, but did not specify whether he focused on what
he learned in May or some later date. Although he discussed the conflicts,
and indicated that after July 25 "there appeared to be further evidence" that
Walker's conduct was not in REDECO's best interests, Liedtke did not
mention a conversation between Cox and Walker immediately following
Cox's recognition that Norris would not provide financing. Asked to be
specific in his explanation of why Walker was removed, Liedtke simply
stated that "it was a cumulative process that had I been consulted [in late
May], I would not have been in favor of his being re-involved with the
membership. '
At trial, Baron explained that at the August 23 meeting with Appian,
"[t]here was a failure in financing. No financing was coming forward. In
other words, Mr. Walker did not deliver."I Baron added conveniently that
he learned "that there was a huge conflict of interest. Bill Cox talked to me
about the fact that Mr. Walker was on the payroll of Appian, which was in
business a complete conflict of interest. He couldn't be kept on as a
company partner."'" He did not explain why he failed to mention this
"huge" conflict of interest in his earlier testimony.
Liedtke testified at trial (more consistently with his deposition) that
he agreed with the decision to remove Walker, specifically because he had
"growing concerns about Mr. Walker as time had gone on. He didn't seem
to have much of a business perspective and I was concerned as to the way
he conducted himself. And it - was this kind of proved the point to me that
that was going to be consistently the manner in which he might act and so
therefore I agreed." 2
H.

The Escrowed Stock of a Canadian Corporation Represents the
Three Bills' REDECO Interest

REDECO eventually obtained financing from Costilla Corp., a
company with which Liedtke's brother was affiliated. Although Walker
argues that the terms upon which Costilla made its investment in REDECO
31
Liedtke
39

Dep. at 112.
Liedtk¢ Dep. at I 19.
40
Tlr. at 321.
411d.

42Tr. at 347-48.
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were worse than those offered by Appian on August 23, he made no further
showing that the deal was less than ann's-length, and I see no reason to
question the bona fides of that transaction.
A series of financing transactions eventually led to the exchange of
the three Bills' REDECO holdings (via interests in other companies) into
shares of a Canadian corporation holding a 12.5% interest in any future
profits that might be earned by REDECO from the Moldovan concession
after various other investors receive their return. Specifically, REDECO
Energy, Inc., a publicly traded corporation listed on the Alberta stock
exchange, holds the 12.5% future profits interest. The three Bills' only
remaining connection with REDECO is through shares in REDECO
Energy, which, pursuant to Canadian law, are held in an escrow account
and will remain in escrow until the company meets certain performance
benchmarks. To date, the company has failed to meet any of those
benchmarks.
Liedtke testified that before the three Bills' finally exchanged their
memberships interests in REDECO for shares in another company, their
total capital contributions amounted to $139,000. Plaintiff did not
challenge this figure.
I. THE PARTIES' CONTENTIONS

Walker contends that the three Bills had no right or power to deprive
him of his 18% membership interest in REDECO. He also argues that he
had no side deal with Norris and never said otherwise to Cox. Thus, he
claims, there is no basis on which to argue that the Operating Agreement
was the product of fraud or misrepresentation.
Walker's remedy analysis is less complete. Despite a full and fair
opportunity to do so, he made no effort at trial to prove the fair value of his
18% interest in REDECO. Thus, there is no basis in the record on which
to consider an award of money damages. He also made no effort to
challenge the bona fides of any of the transactions that have taken place
since 1995 and that have substantially altered REDECO's financial
structure and the three Bills' interest in it. This failure of proof was not due
to a lack of opportunity to engage in relevant pretrial discovery. Indeed,
on at least one occasion, I ordered the defendants to provide additional
information and deposition testimony on the subject of those transactions.
For this reason, I will neither disregard those transactions nor consider
restoring Walker's ownership interest in REDECO itself 3
411 am also unwilling to agree to Walker's post-trial suggestion that a second trial be
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These failures of proof do not leave Walker without a remedy. The
trial testimony did prove that the stock interests now held by the three Bills
in REDECO Energy represent 100% of the original membership interest in
REDECO. Thus, while it is not possible to "unscramble the eggs" due to
the multiple intervening transactions with third parties, it is still possible
to trace Walker's 18% interest in REDECO to the'shares now owned by the
three Bills in REDECO Energy. This provides a framework qn which to
consider an award in equity - such as the imposition of a constructive
trust on a portion of those shares.
As for defendants, they claim, first, that immediately upon learning

of Walker's compensation arrangements with Norris, they removed him
from REDECO for that reason. Theirjustification for this form of self-help
is discussed below. Defendants' second theory is that because of Walker's
failure to honor his required capital contributions, they were entitled under
the Operating Agreement to reduce his ownership interest to zero. Finally,
defendants claim that because of Walker's material omissions, relating to
his arrangements with Norris, the Operating Agreement was voidable and
the August 24, 1995 removal letter constituted a rescission of that
contract."
IV. ANALYSIS
Defendants focus on Walker's alleged admission that he stood to be
paid by Norris when the deal with Appian closed. They say that this
admission caused them to remove him from the company. I conclude,
however, that the failure of negotiations with Norris - not any
"admission" by Walker - was the actual cause of Walker's removal. The
fact is that the three Bills willingly overlooked a multitude of issues

held on damages. I most likely would have denied even a timely-made request to bifurcate the
trial of the issues of liability and damages because this case did not present any difficulty in
trying all issues at once. Certainly, it would be highly unfair to defendants and unduly
burdensome to the court to reconvene trial in order to hear evidence that the plaintiff has already
had a full and fair opportunity to present.
"Actually, defendants filed six counterclaims, as follows: (I) Breach of the Feb. 8,
1995 Agreement: (I) Fraudulent inducement into that contract; (III) Breach ofArticles XIX and
XX of the July 25, 1995 Operating Agreement; (IV) Fraudulent Inducement as to that
Agreement; (V) Breach of fiduciary duty in not disclosing his conflict of interest with Norris;
and (VI) Declaratory judgment confirming Walker's removal from the entity as of August 24,
1995. Defendants seek $25 million in damages for Walker's alleged breaches. Each of these
claims are mooted or resolved by my analysis, except for Count I. I do not consider that claim
beyond noting that to the extent that Walker fraudulently induced Cox and Baron, the February 8
Agreement expired by its own terms on March 30, 1995, and defendants/counterclaimants
showed no damages resulting from it.
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relating to Walker's participation in the deal as long as they thought The
Appian Group would provide financing. It is only because that prospect
vanished and Walker's relationship to Norris no longer mattered that Cox
and the others decided to throw him out.
A.

Walker Was Removed Because He Failed to Obtain Financing
0

Cox and Baron brought Walker into REDECO for the sole purpose
of raising money. They learned early on that Walker could provide no
benefits to REDECO beyond his name and his very valuable family-related
connections. They knew, in considerable detail, of Walker's personal
problems and close relationship with Norris long before they signed the
July 25, 1995 OperatingAgreement.
Defendants make the inexplicable assertion that "at the time they
signed the Operating Agreement, the three Bills did not know, and had no
reason to know, that Walker was indebted to Norris personally and that
Norris had promised Walker a success fee upon closing of any financing
deal with REDECO."'4 The record is to the contrary. The three Bills
unquestionably knew in May that Norris was financing Walker's
extravagant expenses. Perhaps they did not know the exact figure owed,
but they still knew that Walker was financially irresponsible and facing
cash-shortages. Thus, any material amount owed Norris should have (and
according to Liedtke's deposition testimony did) cause them concern about
his independence."
So long as a deal with Norris was likely, which Cox believed was the
case until August 23, 1995, the three Bills were willing to look beyond
Walker's weaknesses and problems. Ironically, the testimony is that they
executed the Operating Agreement confirming his membership interest, in
part, to ensure that the LLC would be recognized as a legal entity in order
to shield them from liability for Walker's conduct. In this way, Walker
could provide the benefit of introducing REDECO to a financing source
without exposing his "partners" to personal liability for his misconduct.
Cox went to the August 23 meeting thinking he had "a closing that
was imminent" with the Appian Group.47 Cox was furious when Norris
refused to appear and had his lieutenant propose a new deal. Cox stormed

out of the meeting. The next day, Cox delivered to Walker a letter
purporting to remove Walker from REDECO. From my review of the

45

Def. Post-Trial Br. at 25.
"Liedtke
Dep. at 87-88.
47
Tr. at 286.
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evidence as a whole, I conclude that Cox and the others took this step
solely or primarily because Walker failed to deliver a source of financing.
B.

The August 24, 1995 Removal Letter Did Not Remove Walker
From His Membership In REDECO

The three Bills had no authority to unilaterally remove Walker from
the LLC on August 24, 1995. Neither the Operating Agreement nor the law
provides any mechanism for removal of a member in these circumstances.
1.

The Operating Aareement Does Not Provide For Removal

Delaware's Limited Liability Company Act is codified at 6 Del. C.
Ch. 18. "The basic approach of the Delaware Act is to provide members
with broad discretion in drafting the [Operating] Agreement and to furnish
default provisions when the members' agreement is silent. '' " "Once
members exercise their contractual freedom in their limited liability
company agreement, they can be virtually certain that the agreement will
be enforced in accordance with its terms."'4 9
As Chief Justice Veasey said Elf Atochem, "[T]he following
observation relating to limited partnerships applies as well to limited
liability companies:
The Act's basic approach is to permit partners to have the
broadest possible discretion in drafting their partnership
agreements and to furnish answers only in situations where
the partners have not expressly made provisions in their
partnership agreement. Truly, the partnership agreement is
the cornerstone of a Delaware limited partnership, and
effectively constitutes the entire agreement among the
partners with respect to the admission of partners to, and the
creation, operation and termination of, the limited
partnership ....

0

Thus, LLC members' rights begin with and typically end with the
Operating Agreement. The Operating Agreement includes no provision
"ElfAtochem North America, Inc. v.Jaffari,Del. Supr., 727 A.2d 286, 291 (1999).
4'2 R.F. Balotti &J.A. Finkeistein, The Delaware Law of Corporations &Business
Organizations, § 20.4 (2000) (hereinafter "Balotti & Finkelstein").
50

EifAtochem, 727 A.2d at 291 (quoting from Martin A. Lubaroff& Paul Altman,
Delaware Limited Partnerships, § 1.2 (1999)).
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that can be read to allow the three Bills to deprive Walker of his ownership
interest in the circumstances presented in this case. Article X deals with
removal of the Manager but makes clear that "removal shall be without
prejudice to the [Manager's] contract rights," implicitly including his
ownershiprights. Article XXII, does address the voluntary and involuntary
withdrawal from membership but identifies no instance even arguably
applicable in this case. The absence of such a provision is surprising,
considering what the three Bills knew about Walker at the time they
entered into this agreement."' They knew that he had embarrassed the
company, experienced bouts of drunkenness and alcohol abuse,
misrepresented his sophistication in financing transactions and borrowed
moneyfrom the very person with whom he was supposedto be negotiating
on REDECO'sbehalf Most importantly, they knew or had every reason to
know that if the Appian deal fell through, they could not rely on Walker to

find an alternative source of financing for REDECO.
Thus, the three Bills could easily have protected themselves in the
Operating Agreement against the failure of negotiations with Norris by
simply making Walker's REDECO interest contingent on successfully
closing a deal with Appian. They failed to do so for reasons that are
unexplained. Since the Operating Agreement does not justify Walker's
removal, defendants are left to the default rules.
2.

There is No Basis in the Law for Unilateral Removal of an
LLC Member

Defendants make the troubling argument that, although there is no
basis for doing so in the Operating Agreement, under applicable law the
three Bills had the inherent power to remove Walker from the entity, taking
away his ownership interests therein, due to his alleged breach of fiduciary
duty. In their post-trial brief, defendants identified virtually no legal
support for this proposition. After I noted the lack of legal authority at oral
argument, defendants directed my attention to Lloyd v. Horn, Inc., an
opinion of the United States Court of Appeals for the Tenth Circuit. 2

51

The absence of any provision tying Walker's continued equity participation to his
success in obtaining financing also stands in contrast to the terms of the February 8,1995
agreement, which included specific terms for termination and involuntary removal in the event
Walker failed to obtain financing for REDECO.
2166 F.3d 1221 (1!0t
Cir. 1998)(TABLE). Lloyd is not only an unpublished opinion,
it includes an introductory note explaining that "[t]his order and judgment is not binding
precedent, except under the doctrines of low of the case, res judicata, and collateral estoppel."
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Lloyd is plainly distinguishable from the present case and does not,
in any case, support defendants' legal argument. In that case, Lloyd, who
had acted as managing partner of the business for several years, announced
soon after the partnership converted to a limited liability company that he
would terminate his employment with the business (by declining to accept
the position of Managing Member) but keep his ownership interest in the
new entity. The other members then purported to remove him from the
LLC and eliminate his ownership interest.
The prior partnership agreement in that case "expressly limited the
amount Lloyd, as Managing Partner, could realize from his partnership
interest should he withdraw or be fired from the partnership. Under the
terms of the partnership agreement, if Lloyd withdrew or was fired as
Managing Partner, his partnership interest would be valued at the amount
of his capital account plus all undistributed earnings through the effective
date of withdrawal or termination." The .LLC operating agreement
incorporated virtually the same restriction on the value of the Managing
Member's interests, but failed to require that Lloyd take that position.
Thus, a conflict arose when Lloyd refused to take the position from the
outset and claimed a standard member's ownership interest.
The district court rescinded the LLC agreement, on the basis of
unilateral mistake and constructive fraud, and determined that the parties'
rights were still controlled by the prior partnership agreement, i.e., Lloyd's
interest was based on his capital contributions. The court of appeals
affirmed the district court's order for equitable rescission and its decision
that the parties' rights rested on the prior partnership agreement. Neither
court recognized any inherent right on the part of the other members to
"fire" Lloyd from the entity or take away his ownership interest.
Defendants also claim that "both the Delaware statutes and authority
from other jurisdictions provide that a Chancery Court should uphold the
removal of a member or partner when the equities so dictate." 3 For this
they cite 8 Del.C. § 18-1104, which simply states that the rules of law and
equity govern where the statute is silent, and two plainly distinguishable
cases decided by New York state and federal courts.54 None of these

5

Supp. Post Tr. Br. at 4.

54Curly v. Brignoli Curley & Roberts Assoc., 746 F. Supp. 1208 (S.D.N.Y. 1989)

(ordering removal of general partner who breached his fiduciary duties from managerial role,
pending appointment of a receiver and limited partners' determination of whether to continue
venture); May v. Flowers, 482 N.Y.S.2d 551 (N.Y. App. Div. 1984), appeal dismissed, 491
N.Y.S.2d 1025 (N. Y. 1985) (granting dissolution of limited partnership and rescission of
agreement based on breach of fiduciary duty by general partner rendering partnership's continued
operation unfeasible).
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authorities vary the fundamental principle under Delaware law that a
majority of the members (or stockholders) of a business entity, unless
expressly granted such power by contract, have no right to take the
property of other members (or stockholders). Other mechanisms may be
available to them to recast their business relations to eliminate persons
from the enterprise, such as the merger provisions of the various business
entity laws. But, these provisions do not provide for the forfeiture of
economic rights, requiring instead that the persons whose interests are
eliminated are entitled to receive fair value therefor.
C.

Walker's Interest in REDECO Was Never Diluted to Zero

Defendants also argue that even if Walker's alleged failure to
disclose his conflict of interest did not warrant his removal, his failure to
make capital contributions did. Defendants point out that under Article
XII(c) of the Operating Agreement, each member was required to
contribute to the company's costs and expenses. Defendants then assert
that under Article XIX, a member has an absolute obligation "to perform
an enforceable promise" to make contributions. Under Article XX, failure
to honor such an "enforceable promise" entitles to entity "to reduce the
defaulting member's ownership in a proportion that the amount of the
default bears to the total contribution of the member." Hence, defendants
argue that Walker's total capital contribution of $700 was far outweighed
by the contributions that he refused to make and the "cost, time and
disruption that he caused."55
Defendants' problem is two-fold. First, the term "enforceable
promise" is undefined. I assume it does not mean that anytime Cox made
a call for contributions, all of the members were required to pay
immediately. Defendants failed to show that Walker ignored an enforceable promise by not making the capital contributions, principally because
they provided little or no evidence of how the three Bills made their own
contributions. Baron testified that at least part of his own contribution
consisted of expenses for which he sought no reimbursement, and conoeded
that he did not keep receipts of those expenses. Although Cox (and,
perhaps, Liedtke) contributed his own funds to REDECO before August 24,
1995, defendants have not explained when the other members made an
"enforceable promise" to contribute a particular amount of money by a
particular date.

SSDef. Supp. Post-Trial Br. at 12.
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Defendants' second problem is more important. The August 24,
1995 Removal Letter never mentions Walker's failure to honor any such
promise as a basisfor his removal. Rather, his alleged "breach of trust" is
the basis for the removal. The letter simply adds insult to injury by, after
announcing Walker's removal, asserting that his financial obligations
remain outstanding and demanding payment of his share of the firm's total
debt, or $4,179.43. For these reasons, even if defendants could reduce
Walker's interest on account of his owing money to the company, they did
not purport to do so and will not now be heard to rely on that ground as a
justification for their actions.
D.

The August 24, 1995 Removal Letter Could Not Act as
Rescission of the Operating Agreement

Defendants' final position, contained in their supplemental post-trial
brief, is that Walker fraudulently induced the three Bills to enter into the
July 25, 1995 Operating Agreement. According to defendants, this fraud
either permitted the three Bills to remove Walker and otherwise continue
the enterprise or bars any recovery by him.
The elements of a fraud claim are: (1) a false representation,
typically of fact; (2) knowledge of the falsity of the statement or reckless
indifference thereto; (3) intent to induce the victim to act or refrain from
acting; (4) justifiable reliance on the representation; (5) damages.5 6 The
Supreme Court has recently reaffirmed the principle that to constitute
fraud, the representation must not only be material, it must also "concern
'an essential part of the transaction.""'
Defendants' misrepresentation claim rests on an alleged omission.
Although parties are generally entitled to maintain silence when negotiating
a contract, a failure to voluntarily disclose information in certain instances
amounts to misrepresentation." The only such instance relevant in this
case is the prior existence "of a relation of trust and confidence between"
Walker and the three Bills."9
It is arguable that after they removed him in May, Walker owed no
duties whatever to the three Bills or to REDECO. At that juncture, he
owned 18% of the company's equity, but had no employment with the
6

See Stephenson v. CapanoDev., Inc., Del. Supr., 462 A.2d 1069, 1074 (1983).
"E.. DuPont De Nemours & Co. v. FloridaEvergreen Foliage, Del. Supr., 744 A.2d
457, 462 (1999) (quoting Nye OdorlessIncineratorCorp.v. Felton,Del. Super., 162 A. 504,512
(1931).
5
'See Restatement (Second) ofContracts § 161 (1981).
59
1d. at §161(d).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 27

entity and had no opportunity to act for it in a representative capacity.
Defendants have convinced me, however, that Walker's reinstatement and
subsequent involvement in the business of REDECO, albeit quite limited
in scope, involved a relationship oftrust and confidence. Thus, I agree that
Walker's failure to disclose a material fact, such as a material conflict of
interest, if relied on by the three Bills, could amount to a misrepresentation
of fact.
Nevertheless, the misrepresentation claim fails for several reasons.
First, defendants have not met their burden of proof as to Walker's alleged
admission about an improper fee arrangement with Norris. Although Cox
testified to Walker's alleged admission, there is little contemporaneous
evidence to show that it occurred as he now remembers. Neither Baron nor
Liedtke remembered much about it. Walker denies both that he said what
Cox says he remembers hearing or that there was, in fact, an undisclosed
fee arrangement with Norris. Norris denies such an arrangement.
Importantly, the August 24 letter Cox prepared giving Walker the reasons
for terminating his connection with REDECO does not refer to the alleged
admission that defendants now argue was the critical factor supporting their
actions.
The second related problem with the misrepresentation 6laim is the
absence of reliance. The three Bills knew, as far back as May, that Walker
had a close relationship with Norris, including a substantial indebtedness.
Long before they signed the Operating Agreement, the three Bills
unquestionably realized that in light of Walker's alcoholism, financial
irresponsibility and debt to Norris, they should not expect him to serve in
any real capacity as their representative in dealings with The Appian
Group. Based on my assessment of the testimony and other evidence of
record, I conclude that the only reason that Walker received 18% of the
entity was because Norris wanted it that way and the three Bills thought
that funding from Appian was a sure thing. They were wrong and did not
protect themselves for the possibility ofbeing wrong. Thus, I conclude that
their assent to the Operating Agreement was not made in reliance on any
understanding that Walker was independent of Norris.
E.

Walker's Remedy

Defendants raise in their supplemental post-trial brief, for the first
time, the claim that the LLC statute protects the three Bills from personal
liability for their effort to appropriate Walker's REDECO interests. In that
regard, defendants cite to § 18-1101 of the LLC act, which provides that
"[t]o the extent that.., a member or manager or other person has duties...

2UNREPORTED CASES

2002]

and liabilities relating thereto to a limited liability company or to another
member or manager... [that person] shall not be liable ... [for that
person's] good faith reliance on the provisions of the limited liability
company agreement. " '
Even if the three Bills believed that they were entitled to take away
Walker's membership interest, they have failed to adduce any proof that
they formed such a belief in reasonable reliance on any provision of the
Operating Agreement. Indeed, no provision of that agreement could
support such a belief.
I also have no doubt that the cited statute is not intended to bar
Walker from recovering his property from those who purported to take it
from him. First, all I conclude here is that the August 24, 1995 letter did
not have the effect of depriving Walker of his interest in REDECO. Thus,
when they later dealt with REDECO as if they owned 100% of its
membership interest, the three Bills were each dealing with Walker's
property in proportion to their relative ownership interests in REDECO.
Thus, in concluding (as I do, infra) that they hold a portion of the property
they have subsequently received in exchange for 100% of the equity
interest in REDECO subject to a constructive trust in favor of Walker, I am
not ordering them to relinquish anything that they ever owned.
Further, I must view the cited provision allowing members of an
LLC to rely in good faith on the terms of the operating agreement in the
context in which it appears in the statute, and with regard to the general
tenor of the statute as a whole.6 ' This provision is intended, for example,
to make clear that an apparent limit on liability for breach of fiduciary duty
is to be interpreted broadly. I have no doubt that the legislature never
intended this provision to allow the members of an LLC to misappropriate
property from another member and avoid returning that property or
otherwise compensating the wronged member.
As previously discussed, there is no proof before me of the value of
Walker' 18 % interest at any time. Thus, there is no basis on which to enter
an award of damages. Nevertheless, this does not mean that Walker is not
entitled to some remedy because the evidence at trial established that the
value of 100% of REDECO's membership interest held as of August 24,
1995 by the three Bills and Walker is now represented by the shares of
REDECO Energy, Inc. owned by the three Bills. Subject to the following

"6
Del. C. § 18-1101.
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See ElfAtochem North America, Inc. v. Jaffari, Del. Supr., 727 A.2d 286, 289-91

(1999) (viewing the policy of the act as a whole, partly in light of "awkward," "prolix" and
"oddly organiz[ed]" structure of its individual provisions).
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discussion, Walker is entitled to 18% ofthose shares, from each of the Bills
in proportion to his relative interest, and, to that end, I will impose a
constructive trust on those shares in his favor.
Of course, the terms of such a trust must reflect the reality that in the
period of time since Walker was purportedly expelled, the three Bills have
had to meet substantial capital calls to maintain their (and Walker's)
economic position. Had they not done so, Liedtke testified, they would
have been "drilled out or squeezed out" of the deal. The evidence shows
that the three Bills contributed $139,000 "net of everything" since
August 24, 1995. Had Walker been allowed to retain his 18% share in
REDECO, he would have had to pay his share of REDECO's accrued debt,
both the $4,179.43 he owed prior to August 24, 1995, plus an additional
$25,020.00, representing 18% of the $139,000 expended by the three Bills
after that date, for a total of $29,199.43 plus interest." If he is to recover
his proportionate share of the REDECO Energy stock, he will be required
to pay that amount in exchange therefor.62
V. CONCLUSION
For the reasons and to the extent set forth herein, I will enter
judgment in favor of plaintiff and against the defendants. Counsel are
instructed to confer and present an order in accordance with this Opinion
within thirty (30) days of this date.

' 2Since the record does not reflect the timing ofthe three Bills' investments, no interest
will be added to the $29,199.43.

