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BUCKSON v. ROPP
No. 18,030
Court of Chancery of the State of Delaware,New Castle
November 21, 2000
David P. Buckson, Sr., Esquire, Camden, Delaware, for appellant.
James B. Ropp, Deputy Attorney General, Delaware Department of Justice,
Wilmington, Delaware, for appellee.
LAMB, Vice Chancellor
I.
This action involves an appeal brought under the Delaware
Securities Act,' concerning two promissory notes issued by Brian R.
Buckson, t/a Buckson Realty Brokerage, Inc. ("Buckson" and "Buckson
Realty" respectively, or "appellants" collectively). Appellants breached the
notes, and the Securities Division of the Department of Justice filed an
action against them alleging two counts of selling unregistered securities
and fraud, and one count of transacting as an unregistered agent. After
appellants failed to appear at an administrative hearing, a defaultjudgment
was entered against them, and appellants filed this appeal. I find that
appellants have not exhausted their administrative remedies, and I dismiss
appellants' appeals without prejudice, with leave to file a new appeal after
these remedies have been properly exhausted.
II.
The complaint filed by the Delaware Department of Justice alleged
that, in 1996, Buckson borrowed a total of $25,000 from two individual
investors and issued promissory notes in return for $10,000 and $15,000,
respectively. It further alleged that Buckson (through Buckson Realty)
promised to invest these funds in a real estate investment trust (REIT) and
to repay the notes at 20 percent interest. According to the complaint, even
though Buckson paid interest on the notes for approximately six months,

16 Del. C. § 7301-30.
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he never invested the money, and, by late 1996, made no further payments,
interest or principal. In March 1998, one investor obtained a Justice of the
Peace Court judgment for $12,100 (plus interest) which has never been
satisfied. The Securities Division of the Department of Justice then filed
claims under the Delaware Securities Act alleging two counts of sale of
unregistered securities, two counts of fraud, and one count of transacting
as an unregistered agent.
Appellants did not participate responsively in the administrative
proceeding. Initially representing himself t/a Buckson Realty pro se,
Buckson filed a terse, one-sentence answer to the State's complaint,
denying "each and every allegation." Only after a motion for a more
definite answer was granted and two notices were served on Buckson, did
he file a more complete answer. The Division of Securities sent a request
for disclosure of materials to Buckson and served subpoenas on him to
examine corporate documents, all of which were ignored despite the entry
of an order to compel in December 1999.
On February 18, 2000, the Delaware Division of Securities held a
hearing before Administrative Hearing Officer Richard W. Hubbard, and
Buckson failed to appear. Administrative Hearing Officer Hubbard found
appellants to be in default, and a Final Order was entered in favor of the
State based on the pleadings and an affidavit calculating the amount of
restitution due based on submissions by the State. Rather than move for
relief from the default order pursuant to the rules of the Division of
Securities, appellants filed an appeal in this court.2
The question before me is whether appellants must exhaust their
administrative remedies before I can review the decision of the Division of
Securities and, if so, whether they did. The State submits in its opening
brief that, by not requesting relief from the entry of default and not
appearing at the Division of Securities hearing, appellants failed to exhaust
their administrative remedies and this appeal should be dismissed. Now
represented by counsel, appellants' reply brief in support of its appeal
counters, "May an individual be found legally guilty of fraud, deceit and
fraudulent misrepresentation, plus acting illegally as a Broker-Agent, when
no proof is presented of record? Answer: NO!"

2
Rules and Regulations Pursuant to the Delaware Securities Act, § 232(b) (effective
June 12, 1998).
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III.
Title 6, Chapter 73 of the Delaware Code (the "Securities Act")
provides a comprehensive administrative structure for the regulation of
securities as well as broker-dealers within the State of Delaware While
the Securities Commissioner is charged with the administration of the
Division of Securities under the Securities Act, judicial review of orders
issued by the Commissioner is available in the Court of Chancery."
Nevertheless, the Delaware Supreme Court has made clear that before this
court can review an order of an administrative agency, administrative
remedies must be exhausted.'
The policy behind the exhaustion of administrative remedies
doctrine hinges upon the relationship between the courts and the
administrative agencies.' Requiring parties to participate in the administrative process and to exhaust their administrative remedies furthers the public
policy of committing to the administrative agency those matters that are
within its expertise;7 moreover, doing so avoids judicial interference with
the administrative process "by withholding judicial action until the
administrative process has run its course."' The Securities Act itself, as
well as case law interpreting it, echoes this policy, providing for a "division
of labor" between the administrative agency in the first instance and the
court thereafter.' However, for the doctrine to apply in this case, the
Division of Securities must have had exclusivejurisdiction over the present
matter and there must have been an administrative remedy available
substantially equivalent to that sought in this court.10
First, the Securities Act grants exclusivejurisdiction to the Securities
Commissioner to enforce the act's provisions. Section 7325(a) of the
Securities Act states, "This chapter [chapter 73] shall be administered by

'6 Del. C. § 7301(b).
546 Del. C. § 7324.
"Delaware has adopted the doctrine of exhaustion of administrative remedies."
Levinson v.6 DelawareComp. Rating Bureau, Inc., Del. Supr., 616 A.2d 1182, 1187 (1992).
Id.
7

Id.

'Id.
9
Under 6 Del. C. § 7324(b), the Court of Chancery can review the Division of
Securities' decision, but "[tihe findings of the Commissioner as to the facts, if supported by
material and substantial evidence, are conclusive." Moreover, in Blinder, Robinson & Co., Inc.
v. Bruton, Del. Supr., 552 A.2d 466,470 (1989), the Delaware Supreme Court stated with respect
to legal issues on review, "The [Securities Act] by its silence implicitly recognizes the authority
of the reviewing court to determine questions of law de novo."
"The Delaware Supreme Court adopts this two-prong analysis in Levinson, 616 A.2d
at 1187-88.
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the Attorney General who may designate a Deputy Attorney General to act
as Securities Commissioner to be the principal executive officer of a
Division of Securities of the Department of Justice to act for the Attorney
General administering this chapter." As such, "[t]he Commissioner may
make, amend and rescind rules, regulations, forms and orders to carry out
and define the provisions of this chapter."" Moreover, nothing within the
Securities Act or within the Securities Division Rules and Regulations
impinges upon the Securities Commissioner's exclusive jurisdiction over
Securities Act violations.
Second, appellants had adequate remedies available to them at the
administrative level. Appellants could have presented their case to the
administrative hearing officer during the Division of Securities hearing.
Under § 240 of the Rules and Regulations of the Division of Securities,
"Hearings for the purpose of taking evidence shall be held upon order of
the hearing officer. All hearings shall be conducted in a fair, impartial,
expeditious and orderly manner." The remedy that appellants now seek
was available to them through the means of the administrative hearing.
They cannot come immediately to this court; rather, they must establish a
record below.
Furthermore, the Division's rules provide a remedy for the entry of
default against appellants. Section 232(b) states that "in order to prevent
injustice and on such conditions as may be appropriate, the hearing officer
may for good cause shown set aside a default." However, appellants must
comply with the rule's requirements by making a motion within a
reasonable time to set aside the default stating "the reasons for the failure
to appear or defend, and specify[ing] the nature of the proposed defense in
the proceeding."' 2 Thus, § 232(b) provides appellants an adequate remedy.
In light of the fact that the Securities Commissioner had exclusive
jurisdiction over the present matter and that an adequate remedy was
available to appellants, the doctrine of exhaustion of administrative
remedies is applicable to this appeal. The question that has essentially
already been answered in this analysis is whether or not appellants have
exhausted their administrative remedies. They have not. Appellants have
not participated in the administrative process, ignoring orders to disclose
materials and to examine corporate documents, as well as failing to appear
at the administrative hearing. By not appearing and by not filing a motion
to set aside the default order, I find that appellants have not exhausted their

"6 Del. C. § 73235(b).
'Rules and Regulations Pursuant to the Delaware Securities Act, § 232(b) (effective
June 12, 1998).
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administrative remedies, and this appeal is dismissed. Appellants will,
however, have an opportunity to appeal the Division of Securities order
once they have fully exhausted their administrative remedies.
IV.
For the reasons stated above, I dismiss appellants' appeal without
prejudice.

CL INVESTMENTS, L.P. v. ADVANCED RADIO TELECOM CORP.
No. 17,843
Court of Chancery of the State of Delaware,New Castle
December 15, 2000
Charles F. Richards, Jr., Esquire, and Srinivas M. Raju, Esquire, of
Richards, Layton & Finger, P.A., Wilmington, Delaware; and Edward
Brodsky, Esquire, Peter J. W. Sherwin, Esquire and Amy F. Sandgrund,
Esquire, of Proskauer Rose LLP, New York, New York, of counsel, for
plaintiff.
David C. McBride, Esquire, and Matthew P. Denn, Esquire, of Young,
Conaway, Stargatt &Taylor, Wilmington, Delaware; and Douglas M. Heal,
Esquire, Rachel E. Hershfang, Esquire, and Mark C. Fleming,, Esquire, of
Ropes & Gray, Boston, Massachusetts, of counsel, for defendants.
JACOBS, Vice Chancellor

This action is brought to enforce the terms of a stock purchase
warrant that entitles the plaintiff, who is the warrant-holder, to purchase a
specific number of shares of the issuer upon exercising the warrant.
Importantly, the warrant also requires two different kinds of adjustments
of the type and number of shares the warrant-holder is entitled to purchase.
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The first type of adjustment occurs if the issuer of the warrant merges with
another corporation. In that event, the exercising warrant-holder becomes
entitled to purchase the same securities it would have received in the
merger if it were a shareholder. The second type of adjustment occurs if
the company engages in specified transactions that dilute its shares. In that
event, an adjustment is made to offset the effect of the dilution.
Both types of adjustments are implicated in this case. After the
warrant was issued, the issuer merged with another corporation and as a
result, the stock of the issuer was canceled and exchanged for stock of the
acquiring corporation. It is undisputed that the merger triggered the first
type of adjustment, thereby entitling the plaintiff warrant-holder to
purchase stock ofthe acquiring corporation when the warrant is exercised.
What is disputed is the number of shares that the plaintiff, upon
exercising the warrant, would be entitled to purchase. That dispute arises
because after the merger, the acquirer entered into various dilutive
transactions in its own stock. The plaintiff claims that those transactions
triggered its right to the second type of adjustment, under the "antidilution" provision of the warrant. The defendant acquirer contends that in
these circumstances the anti-dilution adjustment provision is not
applicable. That dispute led to the filing of this action to enforce the
warrant's anti-dilution provision. The defendants have moved to dismiss
the complaint for failure to state a claim, and the plaintiff has cross-moved
for partial judgment on the pleadings. This Opinion decides both motions.
I. FACTUAL BACKGROUND'
A. The Warrant
CL Investments, L.P. (the "plaintiff") is the holder of a warrant (the
"Warrant") issued by defendant ART Licensing Corp. ("Telecom") on
March 8, 1996.2 The Warrant granted its holder the right to purchase
110,000 shares ofTelecom Common Stock at an exercise price of $6.25 per
share. The Warrant also provided that "the number and character of such
shares of Common, Stock and the Purchase Price are subject to adjustment
as provided herein."3

'All facts are derived from the well-pled allegations of the complaint, including
documents incorporated therein by reference.
2
At the time the Warrant was issued, Telecom was named Advanced Radio Telecom
Corp.
3

Warrant, at Preamble.
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Sections 5, 6 and 7 of the Warrant govern whether and when those
adjustments will occur. Section 5provides for adjustments in the event that
Telecom's stockholders become eligible to receive (i) a stock dividend; (ii)
a cash payment; or (iii) other stock or securities or property by way of spinoff, split-up, reclassification, recapitalization, combination of shares or
similar corporate rearrangement. The Section 5 adjustment is intended to
place the warrant-holder in the same position, at the date of exercise, as a
shareholder on the Effective Date of the Warrant. Section 6 of the Warrant
provides that in the event of a reorganization, consolidation, merger or
other similar event, the warrant-holder will receive, upon exercising the
Warrant, whatever consideration the shareholders would have received in
the merger or reorganization. Finally, Section 7 provides for an adjustment
in the event of dilutive transactions, such as the issuance or sale of shares
for no consideration or for consideration below the exercise price of the
Warrant, the sale of convertible securities, or the grant of rights or options
for the purchase of stock.'
Whenever an adjustment is triggered under Sections 5, 6 or 7,
Section 9 of the Warrant directs the preparation and delivery to the
warrant-holder of an Accountants' Certificate which sets forth the
adjustments being made. The Accountants' Certificate informs the warrantholder of the identity and number of shares it will be entitled to purchase
when the Warrant is exercised.
B. The Merger
On October 28, 1996,- seven months after the Warrant was issued,
Telecom entered into a Merger Agreement and Plan of Reorganization (the
"Merger Agreement") with the co-defendant, Advanced Radio Telecom
Corp. ("ART"). Under the Merger Agreement, ART acquired Telecom in
a transaction in which (i) a wholly owned shell subsidiary of ART (the
"merger-subsidiary") was merged into Telecom, (ii) Telecom became the
surviving corporation,6 (iii) all of Telecom's shares were exchanged for
ART shares, and (iv) the Telecom shares were canceled.

4

Warrant, at § 7.
'he plaintiff purchased the Warrant as part of bridge financing to help defendants
ART and combine their businesses and then offer common stock to the public. At that time,
ART was named Advanced Radio Technologies Corporation.
6
ART and Telecom are collectively "the defendants."
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C. Subsequent Dilutive Transactions
ART acknowledges that as a. result of the Merger, the plaintiff, upon
exercising the Warrant, would be entitled to purchase ART common stock
instead of Telecom stocks.7 After the Merger took place, however, ART
issued to third parties, in various transactions, ART common stock,
securities convertible into ART common stock, and warrants and options
to purchase ART common stock. These transactions diluted the ART stock
to which the plaintiff would be entitled upon exercising the Warrant. The
plaintiff claims that unless it receives an adjustment under the Warrant's
anti-dilution provision (Section 71), those dilutive ART stock transactions
will have improperly diminished the value of its Warrant. The defendants
took the position, however, that the Warrant, by its own terms, does not
entitle the plaintiff to any Section 7 adjustment to offset the dilutive effect
of these transactions.
In its amended complaint, (the "Complaint"), the plaintiff alleges
two Causes of Action that embody three separate claims: (1) breach of
contract (i.e., the Warrant) for refusing to acknowledge the plaintiffs
entitlement to the Section 7 adjustments, (2) breach of the Warrant for
refusing to produce an Accountants' Certificate, and (3) unjust enrichment.8
H. THE APPLICABLE STANDARDS
AND THE PARTIES' CONTENTIONS
A. The Procedural Standards
The defendants have moved to dismiss the Complaint under Court
of Chancery Rule 12(b)(6) for failure to state a claim upon which relief can
be granted. The plaintiff, in response, has cross-moved under Rule 12(c)
for partial judgment on the pleadings on its claim that the defendants have
breached the Warrant.
Court of Chancery Rule 12(b)(6) requires that a complaint be
dismissed if it appears that under any reasonable construction of the facts
alleged the plaintiff would not be entitled to relief.9 Under Court of
Chancery Rule 12(c), this Court will grant a motion for judgment on the
pleadings only where it appears from the pleadings that there are no
'All of Telecom's stock is now owned by ART.
'As denominated in the Complaint, the First Cause of Action is for Breach of the
Warrant, and the Second Cause of Action is for Unjust Enrichment.
9Vanderbilt Income & Growth Assocs. v. Arvida/JMB Managers. Inc., Del. Supr., 691
A.2d 609, 612 (1996).
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material issues of fact and the movant is entitled to judgment as a matter
of law. On motions brought under Rule 12(b)(6) and Rule 12(c), the Court
takes the well-pled facts in the complaint as true and views those facts and
any inferences drawn therefrom in the 'light most favorable to the nonmoving party."0 The plaintiff's three claims are evaluated in accordance
with these standards.
B. The Contentions
The plaintiff contends that it is entitled to judgment on the pleadings on its
claim the defendants breached the Warrant. The alleged contractual
breaches consist of the defendants' (i) failure to acknowledge the plaintiffs
right to an anti-dilution adjustment under Section 7, and (ii) refusal to
deliver an Accountants' Certificate. The bases for the claim are that as a
result ofthe Merger the plaintiffbecame entitled to purchase ART common
stock upon exercising the Warrant, and that ARTs dilutive stock
transactions after the Merger entitle the plaintiff to a dilution-offsetting
adjustment under Section 7 of the Warrant.
In its Second Cause of Action, the plaintiff claims that the
defendants will be unjustly enriched at the plaintiffs expense, if the
defendants are allowed to enjoy the benefits of (diluting the value of the
Warrant without having to make adjustments that are designed to
compensate the plaintiff warrant-holder for any such dilution.
The defendants respond that all of the plaintiffs claims must be
dismissed as a matter of law, for three reasons. First, to the extent the
breach of contract claim is based upon Section 7 of the Warrant, that claim
is legally deficient because under the terms of the Warrant itself, the ART
stock transactions in question could not, and did not, implicate Section 7.
Second, to the extent the breach of contract claim rests on ART's alleged
failure to deliver an Accountants' Certificate, that claim is invalid on its
face and is also time-barred. Third, the Second Cause of Action must be
dismissed because (i) enforcing the Warrant's plain language cannot create
"unjust" enrichment, and, (ii) under New York law, which the parties agree
applies here," the plaintiff cannot simultaneously maintain claims for
breach of contract and unjust enrichment.
These contentions are next addressed.

"°Weiss v, Samsonite Corp., Del. Ch., 741 A. 2d 366,371 (1999) (citations omitted).
I"The Warrant provides that it is to be governed by New York law. Warrant § 19.
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HIL ANALYSIS
A. The Unjust Enrichment Claim
I start with the plaintiffs Second Cause of Action, for unjust
enrichment. The claim is that the defendants were unjustly enriched by
refusing to permit any anti-dilutive adjustments under the Warrant, and by
failing to furnish the plaintiff with the Accountants' Certificate that would
evidence and explain those adjustments. The defendants contend that it
cannot be "unjust enrichment" for the defendants to refuse to make an
adjustment to which the plaintiff is not contractually entitled. The
defendants also argue that under New York law the plaintiff cannot
simultaneously maintain a suit for both breach of contract and unjust
enrichment, because the claims are fatally inconsistent: a claim for unjust
enrichment presupposes the absence of a contract, whereas a claim for
breach of contract presupposes a valid and enforceable contract.
The plaintiff responds that it may maintain both claims, because it
is not legally required to elect its remedies and may proceed2 under
alternative theories of breach of contract and unjust enrichment .
On this issue the defendants' position is correct. Under New York
law, a quasi-contractual claim for unjust enrichment can be maintained in
the same action with a claim for breach of contract, only if the parties
dispute the validity of the contract or the applicability of the contract to the
dispute. 3 Here, neither the validity nor the applicability of the Warrant is
disputed. All parties concede that the Warrant is a valid contract, and no
one contends that the Warrant does not govern the issues presented on these
motions. Indeed, the plaintiffs entire unjust enrichment claim rests on the
Warrant's language. Because the plaintiffs unjust enrichment claim fails
4
as a matter of New York law, it must be dismissed.

"2Regal Custom Clothiers. Ltd. v. Mohan's Custom Tailors, Inc. No. 96 CIV. 6320,
1997 WL 370595 at *8(S.D.N.Y. July 1, 1997); Rule v. Brine , Inc., 85 F.3d 1002, 1011 (2d Cir.
1996).
' 3Eagle Comtronics. Inc. v. Pica Prods.. Inc. 682 N.Y.S.2d 505, 506 (N.Y. App.
1998); Clark-Fitzpatrick. Inc. v. Long Island R.R. Co. 516 N.E.2d 190, 193 (N.Y. 1987).
1*The dismissal ofthis claim on inconsistency grounds makes it unnecessary to address
the defendants' alternative argument that giving effect to the plain language of the Warrant
cannot constitute unjust enrichment.
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B. The Breach of Contract Claim
1. The Issue
The Court next considers the plaintiffs first Cause of Action for
breach of contract. The defendants seek to have that claim dismissed under
Rule 12(b)(6). The plaintiff seeks the entry of a Rule 12(c) judgment on
the pleadings on those same claims. Thus, by the very nature of their
motions, all parties agree that the issues presented are legal. To determine
what those issues are, some preliminary analysis is needed.
It is undisputed that as a result of the Merger and the operation of
Section 5 and/or Section 6 of the Warrant, the plaintiff, upon exercising the
Warrant, is entitled to receive ART shares, rather than Telecom shares. It
is also undisputed that the plaintiff, in that event, would be entitled to
purchase at least 40,000 ART shares. The plaintiff claims, however, that
it would be entitled to purchase more than 40,000 shares. There is no
dispute that the plaintiff is correct ifSection 7 of the Warrant applies, since
Section 7 would require an upwards adjustment of the 40,000 shares to
offset the dilutive effect of the post-Merger transactions in ART shares.
The parties agree that the dispute is governed by Sections 6 and 7 of
the Warrant. Section 6 provides:
In case the Company after the Original Issue Date shall
(a) effect a reorganization, (b) consolidate with or merger into
any other person, or (c) transfer all or substantially all of its
properties or assets to any other person under any plan or
arrangement contemplating the dissolution of the Company,
then, in each such case, the holder of this Warrant, upon the
exercise hereof as provided in Section 3 at any time after the
consummation of such reorganization, consolidation or
merger or the effective date of such dissolution, as the case
may be, shall be entitled to receive (and the Company shall be
entitled to deliver), in lieu of the Common Stock (or Other
Securities) issuable upon such exercise prior to such
consummation or such effective date, the stock and other
securities and property (including cash) to which such holder
would have been entitled upon such consummation or in
connection with such dissolution as the case may be, if such
holder had so exercised this Warrant immediately prior
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thereto, all subject to further adjustment thereafter as
provided in Sections 5 and 7 hereof.15
And Section 7 provides:
[W]here the Company shall issue or sell shares of its
Common Stock after the Original Issue Date without
consideration or for a consideration per share less than the
Purchase Price in effect pursuant to the terms of this Warrant
at the time of the issuance or sale of such additional shares
. . . then the Purchase Price in effect hereunder shall
simultaneously with such issuance or sale be reduced to a
price determined by [a formula specified in the Warrant]. 6
Section 7 is (to repeat) an "anti-dilution" provision designed to offset
any dilution of the issuer's stock caused by stock issuances made for
consideration less than the stipulated "Purchase Price." Section 7
accomplishes that by lowering the purchase price per share that an
exercising warrant-holder would pay, which would thereby increase the
number of shares to be purchased. But, because in this case the dilutive
transactions involved stock issued by ART, Section 7 would not apply to
those transactions unless ART is "the Company" referred to in the above
quoted first line of Section 7. That is the key question upon which the
pending motions turn.
"The Company" is a defined term in the Warrant. The definition,
found in the Warrant's preamble, states:
As used herein the following terms, unless the context
otherwise requires, have the following respective meanings:
(a)

The term "Company" includes any
corporation which shall succeed to or
assume the obligations of the Company
17
[Telecom] hereunder.

As earlier stated, the applicability of Section 7 turns on whether ART
is "the Company" within the meaning of that Section. As that term is

' 5Warrant, at § 6 (emphasis added).
"Warrant, at § 7.1 (emphasis added).
'7Warrant, at preamble (emphasis added).
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defined, there are only two ways that ART could be deemed "the
Company." The first is if ART "succeed[ed] to or assume[d]" the
obligations of Telecom under the Warrant in the Merger. The second is if
the "context" of the term "the Company" in Section 7 "otherwise requires"
that ART be deemed "the Company." The plaintiff contends that under
either prong of the definition ART must be deemed "the Company." The
defendants argue that the pled facts alleged in the Complaint implicate
neither prong. Because both prongs of the definition are in issue, each
must be separately analyzed.
2. Did ART Succeed to or Assume
Telecom's Warrant Obligations?
The defendants argue that ART neither succeeded to nor assumed
any obligations of Telecom, including its obligations under the Warrant,
because nothing in the Merger Agreement provides for an assumption of
those obligations. Indeed, the defendants urge, under Section 3(f) of the
Merger Agreement Telecom is the surviving corporation. Nor, defendants
say, did ART assume Telecom's liabilities by operation of law, because the
Merger Agreement states that "the corporate existence, franchises and
rights of Telecom ...shall continue unaffected and unimpaired by the

Merger."
In response, the plaintiff urges that ART "succeed[ed] to or
assume[d]" Telecom's obligations under the Warrant by agreeing to a
merger involving the exchange of Telecom's stock for ART stock and the
cancellation of all Telecom stock. As support, the plaintiff points to
Section 4(c) of the Merger Agreement, which provides that: "At the
Effective Time... each 2.75 issued shares of Telecom Common Stock...
shall be converted into the right to receive one share of ART Common
Stock." The plaintiff also relies upon the language of Section 6(b), that:
"after the Effective Time each certificate which represented outstanding
shares of Telecom Common Stock... prior to the Effective Time shall be
deemed for all corporate purposes to evidence the ownership of the shares
of ART Common Stock ... provided in Section 4." By virtue of the

exchange of Telecom stock for ART stock and the cancellation of Telecom
stock, the plaintiff concludes that ART must necessarily (albeit implicitly)
have assumed Telecom's obligations in the Merger.
Having considered the arguments raised by both sides, I determine
that in the Merger, ART did not succeed to or assume Telecom's Warrant
obligations. Section 3(f) of the Merger Agreement explicitly provides that
Telecom will continue as a functioning entity after the Merger. Nowhere
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does the Merger Agreement expressly provide for any assumption by ART
of the liabilities and obligations of Telecom. Nor, given the structure of the
Merger, did ART assume the obligations of Telecom by operation of law.
As a purely structural matter, had Telecom merged into the mergersubsidiary so that the latter became the surviving corporation, then
Telecom would no longer exist. In that case, ART would necessarily have
"succeed[ed] to or assume[d]" the obligations of Telecom by virtue of 8
Del. C. § 259. Here, however, Telecom was the surviving corporation in
the Merger, and therefore ART did not by operation of law "succeed to or
assume" Telecom's Warrant obligations under § 259.
Because ART did not "succeed to or assume" the obligations of
Telecom under the Warrant, the only way that ART could be deemed "the
Company" under Section 7 of the Warrant is if the "context otherwise
requires." I turn to that issue.
3.

Does "the Context Otherwise Require"
That ART Be Deemed "the Company"
For Purposes of Section '7 of the Warrant?
a.

The Contentions

The plaintiff urges that this Court must find as a matter of law that
ART is "the Company" under the Warrant, as provided in the second prong
of the definition of "the Company." The Court must so conclude (the
plaintiff argues) for three reasons.
First, plaintiff contends, the context of "the Company" as used in
Section 7 requires that "the Company" be read to mean ART. The
argument runs as follows: By application of Section 6 of the Warrant and
as a result of the Merger, the plaintiff, upon exercising the Warrant, can
purchase only ART stock. But Section 6 does more than merely substitute
ART stock for Telecom stock as the security the Warrant-holder is entitled
to purchase. Section 6 also expressly makes that stock subject to "further
adjustment... as provided in... Section 7." Because ART common stock
is the only stock the plaintiff may now purchase upon exercising the
Warrant, and because the Warrant defines Common Stock as "the common
stock of the Company and its successors,"'" the term "Common Stock" as
used in Section 7, must mean ART common stock. Otherwise, the
provision of Section 6 that (i) entitles the exercising Warrant-holder to
purchase the stock or other securities received in a merger, and then (ii)
"'Warrant, at § 2.
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makes that stock subject to adjustment under Section 7, would become
meaningless and effectively be read out of the Warrant contract.
Second, the plaintiff argues that to read that Warrant in any different
way would be inequitable. Because of the Merger, Telecom can no longer
discharge its original obligation under the Warrant to deliver Telecom
shares-adjusted for any dilutive transactions--to exercising warrantholders. Now those warrant-holders can receive only ART shares. Unless
ART is "the Company" under Section 7 of the Warrant, those ART shares
could be diluted with impunity-a result that would be legally prohibited
if the shares being purchased were the Telecom shares for which the ART
shares were substituted. Under the defendants' interpretation, the plaintiff
Warrant-holder, will be deprived of the anti-dilution protections that it
bargained for.
To express the argument differently, the plaintiff bargained for the
right to buy 110,000 shares of Telecom. That number of shares was
explicitly made subject to adjustment under Section 7 if Telecom chose to
enter into specified dilutive post-issuance transactions. The plaintiff
bargained for that anti-dilution protection so that its ownership position in
Telecom at the time it exercised the Warrant would be protected. The
plaintiff also bargained for provisions in Section 6 ofthe Warrant to protect
the plaintiff in the event of a merger, so that upon exercise, the Warrantholder would receive the securities being offered in the merger-here, the
stock of ART. The defendants do not dispute that the plaintiff is entitled,
by reason of the Merger and Section 6, to buy ART shares upon exercising
the Warrant. But, if there is a merger, both the Section 6 and the Section
7 adjustments are inseparable parts ofthe same bargain. Yet the defendants
would deny the plaintiffs entitlement to the Section 7 anti-dilution
adjustments that Section 6 expressly makes applicable to the acquirer's
securities.
Third, the plaintiff urges that its reading of "the Company" is the
only interpretation that is faithful to "[t]he rules of construction of contracts
[which] require us to adopt an interpretation which gives meaning to every
provision of a contract or, in the negative, no provision of a contract should
be left without force and effect." 9 Section 6 entitles the plaintiff to receive
ART stock, and also expressly makes that stock "subject to further
adjustment thereafter as provided in Sections 5 and 7 hereof." Only if"the
Company" in Section 7 means ART, can a Section 7 adjustment occur.
Any different construction would render the "further adjustment" provision

'9Muzak Corp. v. Hotel Taft Corp. 150 N.Y.S.2d 171, 174 (N.Y. 1956).
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in Section 6 meaningless. For these three reasons, the plaintiff concludes,
it is entitled to judgment on the pleadings on its breach of contract claim.

The defendants respond by arguing, also as a matter of law, that
ART is not "the Company." There plaintiffs contractual claim of entitlement to an adjustment under Section 7 is not legally cognizable and must
be dismissed, for two reasons.
The defendants first argue that it cannot be implied either from the
Merger or from the context of Section 6 of the Warrant, that ART
succeeded to or assumed the Warrant obligations of Telecom, which still
exists as a wholly-owned subsidiary of ART. To find that ART implicitly
assumed Telecom's obligations as a matter of "context" would contravene
the established principle that a parent-subsidiary relationship, without
more, cannot render a parent corporation liable for the obligations of its
subsidiary even where the subsidiary is wholly owned.20 Nothing in the
Merger
Agreement alters this basic principle. On the contrary, defendants say, that
Agreement provides that "the corporate existence, franchises and rights of
Telecom, with its purposes, powers and objects, shall continue unaffected

and unimpaired by the Merger." 1

Second, the defendants contend that the context in which the term
"Company" appears does not "otherwise require" that "the Company" be

read to mean ART. Rather, the definition of that term means that "the
Company" is (i) Telecom, and that (ii) unless the context otherwise
requires, "the Company" also means an entity that succeeds to or assumes
Telecom's obligations under the Warrant.' To put it differently, the
defendants contend that the definitional language "unless the context
otherwise requires," operates to limit, not expand, the universe of entities
that could be "the Company." Accordingly, defendants conclude, nothing
in the "context" of the Warrant justifies reading the term "the Company"
broadly to include any other entity except one that expressly succeeds to or
assumes liabilities of Telecom under the Warrant.' Because ART did not
succeed to or assume Telecom's Warrant liabilities, it cannot be "the
Company."

2

TNS Holdings Inc. v. MKI Sec. Corp. 703 N.E.2d 749, 752 (N.Y. 1998); Morris

v. New York State Dep't of Taxation & Fin., 623 N.E.2d 1157, 1160 (N.Y. 1993). (stating the

"accepted principles" that "a corporation exists independently of its owners, as a separate legal
entity" and that "the owners are normally not liable for the debts of the corporation").
21Merger Agreement at 3(0.
2Transcript at 30.

"Transcript at 34.
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b.

Discussion

Having considered the parties' colliding views, I conclude as a matter
of contract construction that ART must be deemed "the Company," as that
term is used in Section 7 of the Warrant. Both legally and equitably, the
"context" requires that result. The defendants rely essentially upon the
technical structure they chose for the Merger as their reason for not
recognizing a Section 7 adjustment that Sections 6 and 7 on their face
expressly require.
Assume (counterfactually) that the Merger had resulted in ART's
merger-subsidiary swallowing up Telecom and becoming the surviving
corporation. In that case, the subsidiary would have, "succeeded to or
assumed" the obligations of Telecom by operation of law under 8 Del. C.
§ 2592 and a Section 7 adjustment would be required. Here, however, the
merger-subsidiary was merged into Telecom, leaving Telecom as the
surviving corporation. Under that structure, no obligations of Telecom
were assumed by operation of law. But that does not end the analysis,
because the definition of "the Company" also permits the Court to consider
the "context." The definition of "the Company" is not narrowly confined
to entities that succeed to or assume Telecom's liabilities under the
Warrant. Indeed, that reading impermissibly conflates both prongs of the
definition into only one prong. Nor does Section 6 (which makes the ART
stock "' subject to further adjustment under ... Section 7") distinguish
between mergers where the original issuer of the Warrant is--or is
not-the surviving corporation. If Section 6 made such a distinction, then
one would have expected the defendants to argue that the plaintiff is not
entitled to receive ART stock when the Warrant is exercised. Yet the
defendants concede that the plaintiff would be entitled to purchase ART
stock.
In this case the relevant "context" is this: the plaintiff bargained for
certain anti-dilution protections, and for other protections in the event of
a merger that converted the stock the Warrant-holder was originally
entitled to purchase into securities of the acquiring company. Both
protections are mandated by the same Section-Section 6-which directs
that adjustments be made to the stock received by reason of a merger under
Sections 5 and 7. Unless the "context" from which both of these
protections arise is respected, the defendants will be permitted to use the
structure of the Merger self-servingly as both a shield and a sword-a

"MThe
Merger Agreement is to be governed by Delaware law. Merger Agreement at
16(e).
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sword to force the plaintiff warrant-holder to accept ART stock upon
exercising the Warrant, and a shield to prevent that warrant-holder from
enforcing anti-dilution provisions that are part and parcel of the same
package of contractual protections. That simply cannot be.
The defendants respond that despite the linkage (in Section 6)
between the Section 6 and Section 7 adjustments, and despite the plaintiff s
entitlement under Section 6 to purchase ART stock when it exercises the
Warrant, the plaintiff is not entitled to the anti-dilution adjustments under
Section 7. The reason, defendants say, is that Telecom continues, postMerger, as a viable entity capable of satisfying its obligations under the
Warrant. But that argument is hopelessly flawed. To make it, the
defendants must first de-couple Sections 6 and 7, and then assert that a
Section 7 adjustment need not necessarily or inevitably follow or
accompany a Section 6 adjustment." The flaw is that unless "the
Company" means ART in this context, Section 7 will essentially be read
out of the Warrant contract. Unless the stock of "the Company" received
by virtue ofa Section 6 (merger) adjustment is the same as the stock of"the
Company" that is adjusted (for dilution) under Section 7, then no postmerger dilution of the stock underlying the Warrant would ever trigger a
Section 7 adjustment. That result would violate the explicit command of
Section 6, which makes
the stock received in the Merger "subject to adjustment under Section 7."
Only by interpreting "the Company" in Section 7 as the same "Company"
whose stock will be received by the warrant-holder under Section 6, can the
Court avoid a construction that would render Section 7 superfluous and
disregard a critical provision in Section 6. The defendants' interpretation
would contravene New York's rule of construction, which prohibits a
reading that would render a provision of a contract superfluous as
"unsupportable under standard principles of contract interpretation."26
In short, the context requires that ART be deemed "the Company"
under Section 7. First, the anti-dilution adjustment formula in Section 7
works only if the stock triggering the anti-dilution adjustment is the same
as the stock that is the subject matter of the Warrant. Second, at present the

"The defendants cite as an example, a Section 6 merger for cash. It is true that in that
case, there would be no Section 7 adjustment. But the example is irrelevant, because cash need
not be "adjusted" to prevent stock dilution, since the warrant-holder would not be receiving any
stock that is capable of dilution.
"Lawyers Fund for Client Protection v. Bank Leumi Trust Co. 706 N.Y.S.2d 66,
69-70 (N.Y. 2000); ee also Ruttenberg v. Davidge Data Sys. Corp. 626 N.Y.S.2d 174, 177
(N.Y. App. Div. 1995) (rejecting a reading of the contract the practical effect of which would
be to render terms nugatory).
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subject matter of the Warrant is, by virtue of the Merger, and Section 6,
ART stock. Third, transactions involving ART stock are the only
transactions that are capable of diluting the value of the Warrant. If ART
is not "' the Company" after its stock has been substituted for that of
Telecom, then what entity can be? It cannot be Telecom. Logically and by
process of elimination, the "context requires"' that "the Company" be ART.
4.

The Defendants' "Insufficient Pleading" Argument

Lastly, and in the alternative, the defendants argue that even if ART
is determined to be "the Company" for purposes of Section 7, the
Complaint still cannot survive because it fails to meet the pleading standard
to survive a 12(b)(6) motion to dismiss. That standard requires that "a
plaintiff must allege facts that, taken as true, establish each and every
element of a claim upon which relief could be granted.""7 The defendants
contend that to state a claim for breach of Section 7 of the Warrant, the
complaint must allege that the per-share consideration actually received in
the complained-of transaction is less than the Purchase Price under the
Warrant. In this case, however, the Complaint does not allege a specific
price; it states only that the issuances were "at a price per share less than
the applicable Purchase Price under the Warrant."2 "
The argument cannot withstand scrutiny. The plaintiff has pled a
breach of the Warrant with the specificity required by Court of Chancery
Rule 8(a). As that Rule requires, the Complaint gave "the opposing party
fair notice of the nature ofthe [breach of contract] claim,"" by pleading the
existence of a contract, a breach thereof, and a demand for relief, namely,
a declaratory judgment and specific performance of the defendants'
obligation to provide the plaintiffwith an Accountants' Certificate. Indeed,
only after an Accountants' Certificate is furnished (i.e., after the relief
prayed for is granted) would the plaintiff be able to plead the specific prices
paid in the triggering dilutive stock transactions. At this stage, it is
unnecessary for the plaintiff to plead, with that degree of specificity, facts
that are entirely within the defendants' knowledge and control.

Lewis v.Austen Del. Ch., C.A. No. 12937, Jacobs, V.C., Mem. Op. at 12 (June 2,

1999) (emphasis added).
"1Complaint at IM30, 31, 32, 33, 36.
29

Balin v. Amerimar Realty Co. Del. Ch., C.A. No.12896, Jacobs, V.C., Mem. Op.

at 7-8 (Dec. 23, 1993).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 27

Because the "context" requires that ART be deemed "the Company"
under Section 7 of the Warrant, the plaintiff is entitled to judgment on the
pleadings on its breach of contract claim.3
C.

The Accountants' Certificate Claim

The final issue concerns the plaintiffs claim of entitlement to an
Accountants' Certificate. That claim is governed by Section 9 of the
Warrant, which provides that when
any adjustment.

. .

in the shares of Common Stock...

issuable upon the exercise of the Warrants [is due], the
Company at its expense will promptly cause the Company's
regularly retained auditor to compute such adjustment... in
accordance with the terms of the Warrants and prepare a
certificate setting forth such adjustment...
That provision appears, on its face, to entitle the plaintiff to an
Accountants' Certificate that computes and discloses the adjustment
required by the transactions complained of. The defendants argue,
however, that the claim for an Accountants' Certificate is time-barred,
because more than three years have passed since the Merger occurred.31
The plaintiff responds that the Accountants' Certificate it seeks is a current
Certificate, that would necessarily take into account all transactions that
occurred since the Warrant was issued. Such a current Certificate, the
plaintiff urges, would not be time-barred.
I agree. Although more than three years have elapsed since the
Merger, that fact is irrelevant for limitations purposes, because the
plaintiffs right to an adjustment under Section 7 of the Warrant accrued
after the post-Merger dilutive transactions occurred. There is no claim that
the plaintiffs entitlement to a Section 7 adjustment is time-barred. How

'he defendants also contend that, to the extent that the breach ofcontract claim rests
on an alleged dispute over whether the Merger triggered an adjustment under Section 5 or 6 of
the Warrant, that claim must be dismissed due to the absence ofa ripe controversy, because the
defendants concede that ART's acquisition of Telecom resulted in the Warrant becoming
exercisable for ART stock. That concession, however, does not divest this Court of subject
matter jurisdiction over the plaintiffs claim for breach of the Warrant, because the issue is not
which stock the plaintiff is entitled to receive, but how much. As to that latter issue, there is a
ripe controversy. For that reason, the defendants' dismissal argument based upon an asserted
lack of a case or controversy is denied.
"Actions for breach of contract in Delaware, must be brought within three years of
the accrual of the cause ofaction. 10 Del.C. § 8106.
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then can its claim for an Accountants' Certificate documenting those
adjustments be precluded? The Accountants' Certificate merely records the
adjustment, and enables the plaintiff to know how many ART shares it will
receive upon exercising the Warrant. To apply the statute of limitations to
bar the contractual right to receive an Accountants' Certificate that only
documents adjustments that are not time-barred, would be illogical and
inappropriate.
IV. CONCLUSION
For the foregoing reasons, (1) with respect to the plaintiffs claims
for breach of contract (including its claim of right to receive an
Accountants' Certificate), the plaintiffs motion for judgment on the
pleadings is granted and the defendants' motion to dismiss is denied; and
(2) with respect to the plaintiffs claim for unjust enrichment, the
defendants' motion to dismiss is granted. IT IS SO ORDERED.
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This opinion resolves cross-motions for summary judgment brought
in a complicated indemnification case. In a previous opinion,' the court
resolved a panoply of difficult issues, some of which the parties now seek
to revisit.
In this opinion, the court concludes that plaintiff Robert M. Cochran
is entitled to summary judgment as to certain claims against him that he
successfully defended. Defendant Stifel Financial Corporation agreed to
indemnify Cochran to the "full extent" permitted by Delaware law if he was
sued by "reason of the fact" that he served as a director, officer, and
employee of Stifel Financial's wholly-owned subsidiary, Stifel Nicolaus &
Company, Inc. Because 8 Del. C. § 145(c) would requireStifel Financial
to indemnify one of its own directors and officers if he was successful in
identical circumstances to Cochran's, I conclude that Stifel Financial is
permittedby 8 Del. C. § 145(f) to indemnify Cochran under Delaware law
and thus required to indemnify him as a matter of contract
But I grant summary judgment for Stifel Financial as to others of
Cochran's claims. These claims seek to have Stifel Financial indemnify
Cochran for ajudgment and other costs he suffered in litigation with Stifel
Nicolaus based on his breach of his employment contract and a related
promissory note. As to these claims, this court concludes that Cochran's
contractual claims against Stifel Nicolaus were not brought "by reason of'
his service in indemnification-eligible positions at Stifel Nicolaus "at the
request of' Stifel Financial. "By reason of" claims are essentially claims
that challenge conduct by the party seeking indemnity in his official
corporate capacities. By contrast, Stifel Nicolaus's claims alleged that
Cochran breached his personal contractual obligations to Stifel Nicolaus.
Holding that Stifel Financial must indemnify Cochran for the costs he
incurred in living up to his end of his employment agreements with Stifel
Nicolaus would rewrite those agreements and render many of Cochran's
purported duties thereunder illusory. Rational contracting parties could not
have believed that Stifel Financial would 'request" Cochran's service at its
wholly-owned Stifel Nicolaus subsidiary and yet agree to pick up any
liability Cochran incurred as a result of his breach of his employment
contracts.

'Cochran v. Stifel Financial Corp., Del. Ch., C.A. No. 17350, mem. op, Strine, V.C.

(Mar. 8, 2000) [hereinafter Cochran 1].

'In large measure, I already decided the issue that determines this aspect of the motion
in Cochran I, mem. op. at 38-46, and rely upon that opinion's reasoning in support of my
conclusion.
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I. Factual Background
Plaintiff Robert M. Cochran was a director, officer, and employee of
Stifel, Nicolaus & Co., Inc. ("Stifel Nicolaus"), who concluded his career
with Stifel Nicolaus as Executive Vice President in Stifel Nicolaus's
Oklahoma City Municipal Bond Underwriting Department (the "Municipal
Bond Department").
Stifel Nicolaus is a wholly-owned subsidiary of defendant Stifel
Financial Corporation ("Stifel Financial"). In his amended complaint,
Cochran seeks indemnification from Stifel Financial pursuant to 8 Del. C.
§ 145(a) and (c) and Stifel Financial's indemnification bylaw (the
"Indemnification Bylaw"). The Indemnification Bylaw states:
The Corporation [Stifel Financial] shall indemnify to thefull
extent authorized by law anyperson made or threatened to be
made a party to any action, suit or proceeding, whether
criminal, civil, administrative or investigative, by reason of
thefact that he. . . is or was a director, officer or employee of
the Corporation or any predecessor of the Corporation or
serves or served any other enterprise as a director, officer or
employee at the request ofthe Corporation or any predecessor
of the Corporation.'
Therefore, in all respects relevant to this motion, the Indemnification
Bylaw covers the same actions that would be covered by subsections (a),
(b), and (c) of§ 145 of Title 8; that is, actions brought against Cochran "by
reason of the fact" that he served Stifel Nicolaus at the request of Stifel
Financial.
Cochran left the employ of Stifel Nicolaus involuntarily in August
of 1994. Since that time, Cochran has been named as a defendant in a
criminal proceeding brought by the United States Attorney's office in
Oklahoma (the "Criminal Proceeding"), a defendant in a civil enforcement
suit brought by the Securities and Exchange Commission (the "SEC Case"),
and a defendant in an arbitration action brought against him by Stifel
Nicolaus (the "Arbitration").

3

Stifel Financial's Amended And Restated By-Laws § 6.4 (Compl. Ex. A) (emphasis
added) [hereinafter Indemnification Bylaw].
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Because this motion turns on the substance and current status of the
Criminal Proceeding and the Arbitration,' I turn to a basic description of
each of them.
A. The Criminal Proceeding
The Criminal Proceeding involved numerous counts of criminal
fraud asserted against Cochran by the United States government. The
alleged fraud involved certain third-party contracts that Cochran caused
Stifel Nicolaus to enter into in connection with bond issues in which Stifel
Nicolaus represented the issuer. These third-party contracts allegedly were
not disclosed to the issuers.
Cochran was convicted on numerous counts of fraud at trial. But his
conviction was overturned on appeal by the United Stales Court of Appeals
for the Tenth Circui and the dismissal of the charges against him has now
become final.
Cochran now seeks summary judgment against Stifel Financial
requiring it to indemnify him for costs and expenses in the Criminal
Proceeding. He bases his current motion solely on the Indemnification
Bylaw and not on the provisions of the version of § 145(c) that applies to
this case. The prior version of § 145(c) that applies to this action requires
a corporation to indemnify its agent if the agent is successful on the merits
or otherwise of an action falling under § 145(a) or (b)."
'The SEC Case involves allegations that Cochran violated various provisions of the
federal securities laws while acting in his official capacities at Stifel Nicolaus. Cochran has
already paid a S100,000 civil penalty and agreed to a belts-and-suspenders permanent injunction
prohibiting him from committing violations of the federal securities laws in the future. Several
of the SEC's claims against him remain to be tried. Earlier inthe case, Cochran sought
indemnification of a portion of the costs of the SEC's investigation ofhim, on the theory that the
SEC's investigation was related to the Criminal Proceeding. At this stage, Cochran does not
contend that this claim can be resolved by a summary judgment motion.
5
Untted States v. Cochran, 109 F.3d 660 (10' Cir. 1997).
6Because of the timing of the conduct at issue, Cochran can rely upon the version of
8 Del.C. § 145(c) that existed before July 1, 1997 to support his claim. See Cochran I, mem. op.
at 39 & n.60. Section 145(c) then stated:
To the extent that a director, officer, employee or agent of a corporation
has been successful on the merits or otherwise in defense of any action,
suit or proceeding referred to in subsections (a) and (b) of this section, or
in defense of any claim, issue or matter therein, he shall be indemnified
against expenses (including attorneys' fees) actually and reasonably
incurred by him in connection therewith.
2 R. F. BALOTHI & 1. A. FINKELSTEIN. THE DELAWARE LAW OF CORPORATIONS
AND BUSINESS ORGANIZATIONS § 145, at IV-44 (3d ed. 1998) [hereinafter BALOITI &
FINKELSTEIN] (quoting 8 Del. C. § 145(c), effective July 1, 1994) (emphasis added). The
statute has since been amended to, among other things, remove the requirement for mandatory
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Because Cochran admits that he cannot, on the current record,
demonstrate that he acted as Stifel Financial's agent, Cochran's current
motion is based solely on the Indemnification Bylaw. Under his reading
of that Bylaw, Cochran argues that so long as Stifel Financial could
lawfully indemnify him for success in defending the Criminal Proceeding,
it has contractually obligated itself to do so.
B. The Arbitration
Stifel Nicolaus brought the Arbitration pursuant to § 9(c) of
Cochran's employment contract with the company ("the Employment
Contract"). In the Arbitration, Stifel Nicolaus made four claims:
(1)

that Cochran had breached the Employment Contract
by refusing to repay Stifel Nicolaus portions of the
monthly draws he had received in 1994 that exceeded
the annual compensation to which he was ultimately
entitled under the formula contained in § 3 of the
Contract (the "Excess Compensation Claim");

(2)

that Cochran had breached the Employment Contract
by refusing to repay an incentive note (the "Promissory
Note") which under the Contract became payable when
Cochran's employment was terminated for cause in
conformity with § 7(ii) of the Employment Contract
(the "Promissory Note Claim");

(3)

that Cochran had breached his fiduciary duties to Stifel
Nicolaus and was required to indemnify Stifel Nicolaus
for any harm it suffered as a result of his misconduct
(the "Breach of Duty Claim"); and

(4)

that Cochran had breached the non-compete provisions
of the Employment Contract (the "Non-Compete
Claim").

A five-day arbitration hearing was held in September 1996. In early
October, the Arbitration panel issued its decision (the "Arbitration
Award"). Stifel Nicolaus prevailed on its Excess Compensation and
indemnity of agents. Id.
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Promissory Note Claims and was awarded in excess of$1.25 million. The
Arbitration panel, however, rejected Stifel Nicolaus's Breach of Duty
Claim. Stifel Nicolaus voluntarily withdrew the Non-Compete Claim,
allegedly because Cochran's refusal to respond to discovery requests left
Stifel Nicolaus without the evidence needed to support this Claim.
Stifel Nicolaus then filed an action in federal court to confirm the
arbitration award. Cochran objected to confirmation on several grounds.
On May 6, 1997, the federal district court: (1) rejected Cochran's
objections because he had not filed a motion to vacate, modify, or correct
the Arbitration Award within 90 days of its issuance; (2) confirmed the
Arbitration Award; and (3) entered a judgment for Stifel Nicolaus at the
level of the Award (the "Judgment").7 Cochran did not appeal the
Judgment and the Judgment is therefore final in every sense.
The Judgment is therefore also "'entitled to force and effect for all
purposes, e.g., collateral estoppel, resjudicata,or full faith and credit."'
As Stifel Nicolaus points out without rebuttal from Cochran, the
Arbitration Award necessarily depended on certain subsidiary findings,
which Cochran may not now dispute. They include the facts that:
*

Cochran was properly terminated for cause under

§7(a) of the Employment Contract.
*

Because Cochran was properly terminated for cause, he
was required to repay the outstanding balance of the
Promissory Note, or $550,000.

•

Under a proper calculation of his compensation for
1994 under the formula contained in the Employment
Contract, Cochran received excess compensation of
$552,000 which he was obligated to repay by the terms
of § 3(b) of the Employment Contract.9

Stifel Financial seeks summary judgment against Cochran's
indemnification claims as to the Excessive Compensation, Promissory

'Stifel, Nicolaus & Co. Inc. v. Cochran, No. 4:97-MC-0007, mern. at 1-2, Jackson, J.
(E.D. Mo. May 7, 1997) (citing9U.S.C. § 12 & Domino Group,Inc. v. CharlieParkerMemorial
Foundation, 985 F.2d 417,419 (8 Cir. 1993)).
'Sutch v. State Farm Mut. Auto. Ins. Co., Del. Supr., 672 A.2d 17, 21 (1995).
'he court has reviewed those parts of the voluminous Arbitration Record cited by the
parties and agrees with Stifel Financial's assertion that these and other issues were necessarily
decided by the Arbitrators. See Stifel Financial S.J. Br. at 13-14, 4546.
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Note, and Non-Compete Claims. Its primary argument in support of this
motion is that those claims were not brought against Cochran "by reason
of" his service in indemnification-eligible positions at Stifel Nicolaus;
instead, those claims are alleged to have been brought solely to enforce
contractual commitments Cochran made in his personal capacity.
Stifel Financial does not seek summary judgment on its Breach of
Duty Claim, which was unsuccessful, because it acknowledges that the
Breach of Duty Claim was brought against Cochran "by reason of his" his
service in his official capacities at Stifel Nicolaus. Because he prevailed
on that Claim, Cochran does, however, seek summary judgment for himself
as to the Breach of Duty Claim under the Indemnification Bylaw, but not
under § 145(a) or (c). °
II. The Parties' Key Arguments And The Relevant Procedural Standard
The parties have filed numerous briefs and have raised many
arguments. At bottom, however, the motions can be distilled into two
important contentions: (1) that Stifel Financial is entitled to summary
judgment as to the Excessive Compensation, Promissory Note, and NonCompete Claims because those Claims were not brought against Cochran
"by reason of' his service in his indemnifiable capacities; and (2) that
Cochran must be granted summary judgment as to the Criminal Proceeding
and the Breach of Duty Claim under the Indemnification Bylaw because of
his success in defending those matters.
In addressing these contentions, I apply the familiar standard under
Court of Chancery Court Rule 56. Under that standard, summary
judgement should be granted where there are no genuine issues of material
fact and the movant is entitled to judgment as a matter of law. II The facts
must be viewed in the light most favorable to the non-moving party and the
moving party has the burden of demonstrating that no material question of
fact exists.' When a moving party has properly supported its motion,
however, the non-moving party must submit admissible evidence sufficient
to generate a factual issue for trial or suffer an adverse judgment. 3

"°As can be seen from these approaches, the parties have both taken the position that
where separate claims brought in one action can be sensibly segregated for purposes of
analyzing whether indemnity is owed, the court may do so. See, e.g., Merritt-Chapman& Scott
Corp. v. Wolfson, Del. Super., 321 A.2d 138, 141 (1974) (taking this approach).
"See, e.g., Williams v. Geler, Del. Supr., 671 A.2d 1368, 1375 (1996).
"Tanzer v. Int'l Gen. Indus., Inc., Del. Ch., 402 A.2d 382, 385 (1979) (citing Judah
v. DelawareTrust Co., Del. Supr., 378 A.2d 624, 632 (1977)).
131d.; Ch. Ct. R. 56(e).
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Here, virtually none of the parties' arguments turn on disputed facts.
Instead, the parties' competing motions hinge on their divergent views of
the governing legal principles.
III. Legal Analysis
A. Is Stifel Financial Entitled To Summary Judgment On Cochran's
Claims For Indemnification For The Excessive Compensation, Incentive
Note, And Non-Compete Claims?
In CochranI, the court concluded that Cochran could press his claim
for indemnification under 8 Del. C. § 145(a) as to the Judgment against him
on Stifel Nicolaus's Excessive Compensation and Incentive Note claims
even though, if Cochran ultimately succeeded, that might result Stifel
Financial indemnifying Cochran for judgments he owed to Stifel
Financial's wholly-owned subsidiary Stifel Nicolaus. 4 With discernible
reluctance, I concluded that the Excessive Compensation and Incentive
Note claims asserted by Stifel Nicolaus could not be considered an action
"by or in the right of" Stifel Financial itself within the meaning of 8 Del.
5
C. § 145(b).
In so concluding, however, I also noted:
In rejecting Stifel Financial's argument, I, of course, in no
way imply that Cochran will ultimately be entitled to
indemnity for the Compensation and Promissory Note
judgments. For example, if Cochran knowingly took
excessive or unearned compensation or failed to repay sums
he clearly owed on a promissory note, then his conduct would
not have been in good faith or in the best interests of Stifel
Financial. Cochran could not simultaneously act in bad faith
toward Stifel Nicolaus while acting in good faith towards
Stifel Financial when he bases his claim to indemnification on

"4Cochran I, mem. op. at 26-35.
"Id. I decline Stifel Financial's belated invitation to revisit this conclusion. The fact
that Cochran acknowledges that a dollar gained by Stifel Nicolaus in litigation is a benefit to its
singular owner, Stifel Financial, does not thereby convert any lawsuit by Stifel Nicolaus into one
"by or in the right" ofStifel Financial. This conflation of parent and subsidiary is hotly contested
by Stifel Financial when such a conflation injures it, but is advocated when conflation serves
Stifel Financial's goal of denying Cochran indemnification. For example, if Stifel Nicolaus and
Stifel Financial are one and the same entity as a matter of law, that would also appear to nullify
Stifel Financial's objection to Cochran's claim for indemnification under § 145(c).
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Stifel Financial's alleged request that he serve Stifel Nicolaus
as a director, employee, and officer.
In this respect, I also have grave doubt that a person can sign
a binding agreement with a wholly-owned subsidiary, commit
himself to abide by the contract, and then refuse as a matter
of economic reality (by seeking indemnity from the
subsidiary's parent) to repay sums that the relevant
decisionmaker under the contract had ruled were owed to the
subsidiary. In such a situation, the key purpose of § 145 (and
its predecessor)--"to permit corporate executives to be
indemnified in situations where the propriety of their actions
as corporate officials is brought under attack"-is not
implicated.
Here, for example, it appears that Cochran bound himself to
an employment contract and a promissory note with Stifel
Nicolaus that contained arbitration clauses. Although
§ 145(a) contains expansive language governing actions
against a person "by reason of the fact that the person" was
serving another corporation "at the request of the parent," the
obvious intent of the statute is to govern actions against such
a person as a result of his actions in his official capacity.
When a person signs an employment agreement *or
promissory note with the corporation he serves, he is, one
would think, acting as an individual. To the extent that a
dispute about his compliance with such an agreement later
arises, it would appear to be "by reason of the fact that the
person" allegedly breached his individual obligation to the
corporation, and not "by reason of the fact that the person"
incidentally was serving the corporation in a position "at the
request of" another corporation.
But because this precise argument was not made by Stifel
Financial and therefore I have not had the benefit of briefing
on this question and because its resolution may turn on the
substance of the underlying contracts, I cannot dismiss the
complaint on this basis."

16Cochran 1,mem. op. at 36-38 (citations omitted).
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Stifel Financial has therefore understandably based its current
summary judgment motion on an argument that the Excessive
Compensation, Promissory Note, and Non-Compete Claims did not involve
claims that arose "by reason of the fact that" Cochran was serving Stifel
Nicolaus as a "director, officer, employee, or agent" at the request of Stifel
Rather, Stifel Nicolaus contends that the Excessive
Financial.'"
Compensation, Promissory Note, and Non-Compete Claims are
quintessential examples ofa dispute between an employer, Stifel Nicolaus,
and an employee, Cochran, who was acting entirely in his personal
capacity. If Stifel Financial is correct, then Cochran is not eligible for
indemnification for these Claims under § 145(a) or (c) or the
Indemnification Bylaw.
Cochran responds to Stifel Financial's argument with a recourse to
plain language. Because Cochran's status as a director, officer, and
employee of Stifel Nicolaus was essential to the Excessive Compensation,
Promissory Note Claims, and Non-Compete Claims, Cochran wonders how
Stifel Financial can contend that those Claims were not asserted against
him "by reason of the fact" that he held those capacities at Stifel Nicolaus.
Although Cochran's argument has some linguistic plausibility, that
is its only virtue. When a corporate officer signs an employment contract
committing to fill an office, he is acting in a personal capacity in an
adversarial, arms-length transaction. To the extent that he binds himself to
certain obligations under that contract, he owes a personal obligation to the
corporation. When the corporation brings a claim and proves its
entitlement to relief because the officer has breached his individual
obligations, it is problematic to conclude that the suit has been rendered an
"official capacity" suit subject to indemnification under § 145 and
implementing bylaws. Such a conclusion would render the officer's duty
to perform his side of the contract in many respects illusory.
In contracting with Stifel Nicolaus, Cochran bound himself to
important personal obligations. Those obligations included a commitment
to: (1) repay any excessive compensation he received within ten days after
he was provided proper notice by Stifel Nicolaus; (2) repay the balance of
the Promissory Note in the event that he was terminated for cause in
accordance with the Agreement; (3) not to compete with Stifel Nicolaus for
one year after his contract was terminated; and (4) arbitrate any disputes
arising out of the Agreement.
As a matter of law, Stifel Financial's decision to elect Cochran as a
member of the Stifel Nicolaus board of directors is deemed a "request" by
118 Del. C. § 145(a), (b); see also Indemnification Bylaw (same principle).
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Stifel Financial to have Cochran serve Stifel Nicolaus in all his
capacities-as a director, officer, and employee." But it is inconceivable
that Stifel Financial "requested" Cochran to serve Stifel Financial under
employment contracts that, by operation of the Indemnification Bylaw,
implicitly required Stifel Financial to indemnify Cochran for any "good
faith" breaches of those contracts that he committed.9 Rather, the only
plausible conclusion is that Stifel Financial expected that the terms of
Cochran's employment contracts with Stifel Nicolaus would be paramount
and exclusive as to any claims for breach of those contracts, absent a
provision in those contracts to the contrary. That is, if Stifel Financial is
deemed by law to have "requested" Cochran's service at Stifel Nicolaus in
all of his capacities, so too should it be deemed to be an implied beneficiary
of his employment contract--a beneficiary entitled to have Cochran live up
to his bargain with Stifel Nicolaus without assistance from Stifel Financial
20
itself.
Had the parties intended Cochran to be held harmless for excessive
compensation he had been paid by Stifel Nicolaus through indemnification
by Stifel Financial, surely it would have been clearer to simply state that in
the Employment Contract. Similarly, had the parties intended that Cochran
be permitted (by virtue of indemnification from Stifel Financial) not to
repay the Promissory Note in the event of his contractually proper
termination for cause, the Note could have said this.
But the acceptance of Cochran's argument rewrites his employment
contracts in just this manner. Requiring Stifel Financial to indemnify
Cochran for judgments he owes to Stifel Nicolaus based on his breach of
his contractual duties subverts the contractual arrangement between

I'This request is deemed to exist under law under the teaching of the Supreme Court's
decision in Von Feldt because Cochran was elected to the Stifel Nicolaus board by virtue of
Stifel Financial's votes. Von Feldi v. Stifel FinancialCorp., Del. Supr., 714 A.2d 79, 84-85
(1998). For
purposes of simplicity, the Von Feldt court refused to distinguish among a subsidiary officer's
roles and held that the election of the subsidiary officer to the subsidiary's board was sufficient
evidence that the parent requested the service of the subsidiary officer in all his capacities at the
subsidiary. Id. Therefore, this court ought to be cautious to hold that the implications of that
request are greater than is necessary to serve the clear statutory purposes of § 145, as articulated
in Von Feldt. To hold that the parent corporation is (1) subject to a finding that it requested the
subsidiary officer's service and (2) must indemnify the subsidiary officer when he fails to live
up to his personal contractual obligations to the subsidiary turns a relationship of mutual
obligation between the parent and subsidiary officer into an imbalanced one unfairly tited in
favor of the subsidiary officer.
"In this regard, I note that Cochran specifically pleads that Stifel Financial reviewed
and approved his Employment Agreement.
2
See supra note 18.
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Cochran and Stifel Nicolaus. It leaves Stifel Nicolaus without a genuine
remedy against Cochran.2 '
Such a result could not have been reasonably contemplated by
Cochran when he entered into the Employment Agreement and signed the
Promissory Note. Cochran is a sophisticated businessman and cannot have
rationally believed that Stifel Financial would indemnify him if he
breached his own contractual obligations to Stifel Financial's corporate

child, Stifel Nicolaus.
Thus, I hold that the Excessive Compensation, PromissoryNote, and
Non-Compete Claims were not brought against Cochran "by reason of the
fact" that he was serving in indemnification-eligible positions at Stifel

Nicolaus, but "by reason of the fact" that he had allegedly breached a
personal contractual obligation he owed to Stifel Nicolaus. As such,
Cochran is not entitled to indemnification for these Claims under § 145 or
the Indemnification Bylaw.
This conclusion does not undermine the purpose of § 145 in any
discernible manner. Section 145 serves to encourage capable persons to
serve in important corporate capacities by guaranteeing that they will
receive reimbursement for expenses they incur in defending suits that
challenge their conduct as corporate officials?2 This central purpose is not
endangered by a determination that corporate officials are bound to live up
to the personal undertakings they make in their employment contracts with

"It can, of course, be argued that the good faith requirement of 8 Del. C. § 145(a)
provides Stifel Nicolaus with some protection. But the good faith test fits poorly with Cochran's
Employment Contract. For example, Cochran was to receive healthy advances that were subject
to repayment ifhis office's end-of-the-year results did not reach a sufficient level ofprofitability,
regardless of whether he performed admirably otherwise. Does the good faith test apply to
Cochran's decision to accept the advances in the first place? Or to his decision not to repay
them? If it is the former, it makes little sense because the Employment Contract contemplated
that advancements might well exceed the ultimate salary due. If it is the latter, Stifel Financial's
alternative argument entitles them to summary judgment. Because the dispute resolution
mechanism under the contract has produced a final judgment requiring Cochran to repay the
Excess Compensation, what is his good faith reason for asking Stifel Financial to pay his
judgment for him? Since Stifel Financial wholly owns Stifel Nicolaus, Cochran surely knows
that this allows him to keep his excess compensation at the expense of Stifel Nicolaus-a result
that is clearly "opposed to the best interests of the corporation." 8 Del. C.§ 145(a).
And if Cochran contends that the good faith test should be applied to Cochran's
decision to contest liability, that argument supports the conclusion that permitting
indemnification would rewrite the contract. Rather than being responsible for any breach,
Cochran would only be responsible for breaches that he could not contest in good faith. If the
parties intended such an unusual standard to apply, that standard would have found expression
in the language of Cochran's contracts with Stifel Nicolaus.
2Von Feldt,714 A.2d at 84; Essential Enterprises Corp. v. Automatic SteelProducts,
Inc., Del. Ch., 164 A.2d 437, 441 (1960).
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the corporations they serve.23 Corporate oflicers and the corporations who
employ them have a great deal of flexibihty in allocating the economic
risks that arise out of their employment relationships. This opinion simply
recognizes that corporate officers who accept a particular employment
arrangement must accept the obligations that go along with the benefits of
that arrangement.24
Nor has Cochran persuaded me that the Judgment attributable to the
Excessive Compensation and Promissory Note Claims is indemnifiable
because of the unique nature of those Claims. I address each of these
Claims in turn.
According to Cochran, the primary reason he had to repay
compensation to Stifel Nicolaus is because Stifel Nicolaus charged
Cochran's Municipal Bond Department with expenses related to
investigations and litigation inspired by Cochran's conduct as an officer and
employee of Stifel Nicolaus. As a result, Cochran contends that the Excess
Compensation Claim in fact was brought by "reason of' Cochran's
performance of his official duties.
Iam unpersuaded by this argument. In his Employment Agreement,
Cochran bound himself to a formula for determining his compensation.
"Cf Sorenson v. OverlandCorp., 142 F. Supp. 354, 358-59 (D.Del. 1956) (where
former director and officer had successfully defended a shareholder suit attacking his personal
conduct in negotiating his employment contract and options, the court held that no
indemnification was owed him because the challenged transactions had been entered into in the
officer's individual capacity in an arm's length transaction with the corporation), affd, 242 F.2d
70 (3d. Cir. 1957); Grove v. Daniel Valve Co., 874 S.W.2d 150, 155 (Tex. App. 1994) (dictum
stating "an employment contract is indeed a personal benefit, much like the sale of one's own
stock in a company, and does not coincide with the employee's substantive work furthering the
corporation's business activities."); Bensen v. American UltramarLtd., No. 92C1V4420, 1996
WL 435039, at *3, M.J. (S.D.NY. Aug. 2, 1996) (holding that a plaintiff was not entitled to
indemnification under corporate provisions similar to § 145 where the claims at issue involved
pension payments he had received because those payments involved personal conduct the
plaintiffhad undertaken as an individual contracting with the corporation; in so ruling, the court
stated that 8 Del. C. § 145 "does not cover transactions that are purely personal."); Minami Int'l
Corp. v. Clark, No. 88CIV2135, 1992 WL 58838, at * 1, Walker, J. (S.D.N.Y. Mar. 16, 1992)
(Under New York indemnification statute similar to § 145, holding that the statute was not
"designed to provide indemnification for officers of the corporation who are sued for.., breach
of their contractual obligations to the corporation."); Tilden of New Jersey, Inc. v. Regency
LeasingSys., Inc., 237 A.D.2d 431 (N.Y. App. Div. 1997) ("Inasmuch as the action against the
defendant ... is based upon a personal guaranty, the action is brought against him 'by reason of
the fact that he was a director or officer of the corporation' within the meaning of that phrase as
employed in [the New York indemnification statute].").
"In so ruling, I in no way rule out the possibility that indemnification would be
appropriate in a situation where a corporate officer was required to defend the validity of his
employment contract from an attack by third-parties. Such a situation is very different than
requiring a corporate officer to pay any damages to his employing corporation resulting from his
own breaches of a contract that he entered into his personal capacity.
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That formula was tied to the performance of the Municipal Bond
Department, and involved a calculation based on the profitability of that
Department. That calculation necessarily involved the expenses of the
Department, including "non-operating charges, such as charges and
reserves for pending or threatened claims and other proceedings."I Having
contracted in this manner and having received a determination by the
contractual decisionmakers (the Arbitrators) that the contractual formula
dictated the conclusion that he had been overpaid, Cochran is now bound
to live up to his contractual duty to repay the excess compensation he
received. The fact that the contractual formula involved factors that
depend to some extent on Cochran's own behavior does not thereby
transmogrify a dispute over his personal contractual obligations into an
official capacity suit indemnifiable under § 145 and Stifel Financial's
Indemnification Bylaw.26
Likewise, the Promissory Note Claim is not indemnifiable because
it is also grounded wholly on Cochran's breach of his contractual duties.
The Arbitrators found that Cochran had been properly terminated for cause.
Cochran signed a Promissory Note that obligated him to repay the Note if
he was terminated for cause. It was Cochran's refusal to live up to his
personal contractual commitment to repay the Promissory Note that led to
the Judgment against him. This refusal did not involve any official act by
Cochran in his capacities at Stifel Nicolaus.27
For these various reasons, I grant Stifel Financial's motion for
summary judgment as to these Claims."
B. Is Cochran Entitled To Indemnification By Virtue Of His Success In
Defending the Criminal Proceeding And Stifel Financial's
Breach Of Duty Claim?
Cochran bases his summary judgment motion as to the Criminal
Proceeding and the Breach of Duty Claim on the Indemnification Bylaw,
which requires Stifel Financial to indemnify him "to the full extent
"Employment Agreement § 3(e).
26
As noted previously, Stifel Financial does not argue that the Breach of Duty Claim
was not brought against Cochran "by reason of" his service in indemnifiable capacities at Stifel
Nicolaus.
2
The Non-Compete Claim obviously involves allegations about Cochran's postemployment conduct that do not plausibly relate to conduct taken in his former statuses at Stifel
Nicolaus.
2
'Because I have resolved the motion in favor of Stifel Financial on the grounds stated,
I do not reach its other arguments as to why summary judgment is appropriate, except to the
extent noted in note 21, supra.
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authorized by law." Like the Delaware Supreme Court did in analyzing
this provision in the Von Feldtcase, I construe the plain language of this
provision as requiring Stifel Financial to indemnify Cochran if such
indemnity would be permissible under the Delaware General Corporation
Law ("DGCL"). 9 That is, if the DGCL does not forbid such
indemnification, such indemnity is authorized, or in other words,
permissible. °
In accordance with this court's earlier opinion in CochranI, Cochran
argues that two subsections of § 145 support his contention. The first is
§ 145(f), which provides that the indemnification rights "provided by, or
granted pursuant to" other subsections of § 145 "shall not be deemed
exclusive of any other rights to which those seeking indemnification...
may be entitled under any bylaw, agreement,... or otherwise ....
" In
Cochran I, this court noted that learned commentators have construed
§ 145(0 as suggesting "that a corporation's decision to provide broader
indemnification rights should not be disturbed unless those broader rights
are 'contrary to the limitation or prohibitions set forth in the other section
145 subsections, other statutes, court decisions, or public policy .... 31
,
The other relevant subsection that Cochran relies upon is § 145(c).
That subsection mandates that corporations indemnify present or former
directors and officers who have been "successful on the merits or
otherwise" in the defense of any action covered by § 145(a) or (b).
Cochran notes that the statute therefore requires that a corporation
indemnify its chief executive officer if he is acquitted of a crime on a
technicality in a proceeding within the scope of § 145(a), regardless of
whether the CEO acted in good faith. The same would be true if an action
for breach of fiduciary duty brought against the CEO were dismissed on
non-merits grounds. Because a corporation must indemnify even its CEO

2gvon Feldt, 714 A.2d at 81. In fairness to Stifel Financial, the Supreme Court, in
dictum, read this breadth as mandating indemnity in circumstances where § 145(a) and (b)
provided for permissive indemnity. L The Supreme Court, however, was not confronted with
a situation where the party claiming indemnity satisfied the criteria of § 145(c) but was not
within the class of persons to which that subjection required the provision of mandatory
indemnification. Nor did the Court consider the effect of § 145(0. As such, Von Feldt does not
address the issue this case presents.
"See BLACK'S LAW DICTIONARY 122 (5"ed. 1979) (defining "authorize" as
meaning, among others things, giving "a right or authority to act" and "permit[ting] a thing to
be done in the future," and noting that "authorized" is "sometimes construed as equivalent to
'permitted'"); BLACK'S LAW DICTIONARY 129 (711ed. 1999) (defining "authorize" as "[tlo
give legal authority; to empower" or "[tjo formally approve; to sanction").
3
Cochran I, mem. op. at 47 (quoting E. Norman Veasey et al., DelawareSupports
Directors with a Three-Legged Stool ofLimited Liability, Indemnification, and Insurance, 42
BUS. LAW. 399,415 (1987)) [hereinafter "Veasey"].
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in these circumstances based on his mere attainment of success in
conformity with § 145(c), Cochran argues that § 145(f) surely permits
Stifel Financial to indemnify Cochran when he meets that same statutory
success standard. And if it is permissible for Stifel Financial to do so,
Cochran contends that it has bound itself to do so, by the clear operation of
the Indemnification Bylaw.
In examining Cochran's argument, it is essential to recognize that
Cochran has established, as a matter of law, that were he a director or
officer of Stifel Financial, his right to indemnification as to the Criminal
Proceeding and the Breach of Duty Claim would be mandatory. A party
eligible for mandatory indemnification under § 145(c) must demonstrate
two key elements: (1) that the matter at issue was covered by § 145(a) or
(b); and (2) that the party was successful on the merits or otherwise.
Here, Cochran has made both showings. First, the Criminal
Proceeding and the Breach of Duty Claim both fall within the scope of
§ 145(a). Stifel Financial does not contest that the Criminal Proceeding fits
within the reach of § 145(a). And unlike the other Claims in the
Arbitration Case, the Breach of Duty Claim rested on allegations that
Cochran had breached fiduciary duties he owed to Stifel Nicolaus. As a
result, the Breach of Duty Claim was brought "by reason of" Cochran's
service in his various capacities at Stifel Nicolaus.
Second, Cochran's attainment of the success standard is also
undisputed. Although Cochran may not have emerged from the Criminal
Proceeding with his reputation intact, he did emerge from that proceeding
with an acquittal on all counts against him. That outcome is sufficient to
satisfy the success standard of 8 Del. C. § 145(c), which simply requires
"success[] on the merits or otherwise."32 Likewise, the Arbitrators found
for Cochran on the merits of Stifel Financial's Breach ofDuty Claim, which
was asserted against him in the Arbitration.33
Thus, Cochran has proven that if he were a director or officer of
Stifel Financial, § 145(c) would require Stifel Financial to indemnify him.
Because Delaware law would requireStifel Financial to indemnify even its
own CEO in circumstances identical to Cochran's, Cochran contends that
indemnification of him is permissible by virtue of § 145(0 since
indemnifying him would not offend any Delaware pubic policy. And

3
"Merritt-Chapman&
33

Scott, Del. Super., 321 A.2d at 141.
As noted previously, because of the timing of the conduct at issue, Cochran's
§ 145(c) claim is based on the version of the statute that existed before July 1, 1997. See
Cochran 1,mem. op. at 39. The statute has since been amended to remove the requirement for
mandatory indemnity of agents. Id.
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because Stifel Financial's Indemnification Bylaw requires it to indemnify
Cochran if it can lawfully do so, it is therefore bound to do so.
In responding to this argument, Stifel Financial repeats the same
argument that was rejected by this court in its earlier opinion in Cochran
L Put simply, Stifel Financial argues that Cochran cannot be indemnified
for his successful defense of these claims unless he first satisfies the good
faith standard contained in subsections (a) and (b) of § 145.
Stifel Financial makes this argument irrespective of the fact that in
CochranI, the court fully explained the reasons why it did not accept Stifel
Financial's argument. 4 I do not intend to burden the reader with a
repetition of all of the court's earlier reasoning, which I incorporate by
reference herein." Although I recognize that the issue presented is a
difficult one, about which reasonable minds can differ, I continue to adhere
to my prior reasoning. Suffice it to say that the court concludes that
because Delaware law would require Stifel Financial to indemnify its CEO
if he were to have achieved the same result as Cochran did as a defendant
in the Criminal Proceeding and Breach of Duty action without an
examination of the CEO's good faith, § 145(0 of the Delaware General
Corporation Law permits Stifel Financial to indemnify Cochran in the
indemnification,
identical circumstances. Because Delaware permits such
36
Stifel Financial is contractually bound to provide it.
It is useful to set forth this reasoning in a more illustrative way.
Imagine the following scenario. Suppose Cochran had told Stifel Financial
that he would not continue at Stifel Nicolaus unless he was given the same
right to indemnity that he would have as a director and officer of Stifel
Financial itself. Why, Cochran reasoned, should he continue to be afforded
second-class indemnification rights simply because he worked at Stifel
Financial's wholly-owned subsidiary, which was very important to Stifel
Financial's overall success? Hence, assume Cochran demanded and
received a contract with the following key provisions: (1) Cochran would
serve as a director, officer, and employee of Stifel Nicolaus, a
wholly-owned subsidiary whose performance is important to Stifel
Financial; and (2) in partial exchange for his service at Stifel Nicolaus,
Stifel Financial would indemnify Cochran if he met the success standard
of § 145(c) in an action brought against him by "reason of his" service at
Stifel Nicolaus. That is, assume the contract would give Cochran the same

3d. at 45-53.
35
1d.
36
1d.
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indemnification rights as if he were a director and officer of Stifel Financial
itself.
Given the existence of § 145(c) and (f), the court fails to see how
such a contract would violate Delaware public policy. If such an explicit
contract would be valid because the indemnification it provided was not
inconsistent with Delaware public policy,"7 and thus authorized by
§ 145(f), the provision of the identical indemnification pursuant to a
maximally expansive bylaw is not contrary to Delaware law, either.
By contrast, if adopted, Stifel Financial's approach means that
Delaware law requires Delaware corporations to indemnify its most
important officers (e.g., CEO's) in circumstances where Delaware law
simultaneously outlaws the provision of indemnity to persons who merely
serve another corporation "at the request" of the indemnifying corporation.
As in the previous motion practice, Stifel Financial fails to explain why this
distinction is logical and why the judicial adoption of this distinction does
not intrude on the opportunity for private ordering legislatively granted by
§ 145(f).39
As a fall back, Stifel Financial also pleads that the Indemnification
Bylaw, although written maximally, had a less expansively intended scope.
Stifel Financial contends (without citation to reliable evidence) that my
prior ruling is inconsistent with the legitimate expectations of "hundreds"
of corporations like it, which all had assumed (it confidently asserts) that
a good faith requirement was implicit in their maximally broad
indemnification bylaws.39 That is, Stifel Financial and these other
(unidentified) corporations believed that only the permissive
indemnification provided for in § 145(a) and (b) would fall within the
ambit of a bylaw providing indemnity to reference to "the full extent
authorized by law."
The answer to any problem Stifel Financial contends is posed by this
court's plain meaning interpretation of its maximally broad Bylaw is
simple: the affected corporations can redraft their indemnification bylaws
to be more precise. If they wish to extend indemnification only to the
extent consistent with the standard permitted by § 145(a) and (b) of Title
"See 8 Del. C. § 145(c).
3
Stifel Financial argues that the General Assembly's recent decision to restrict the
scope of legislatively-dictated mandatory indemnification thereby constituted an implicit
decision to restrict the degree of contractual flexibility afforded to corporations by § 145(0. As
noted in Cochran I, mer. op. at 46-5 1, the court does not read the legislative history the same
way. As important, the court believes that judicial restraint requires the court to refrain from
imposing ajudicial ban on private ordering that the General Assembly, by virtue of§ 145(c) and
(f), cannot be deemed to have clearly imposed itself.
39
Stifel Financial Reply Br. In Opp. To Plaintiffs Summary Judgment Motion at 28.
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8, they should redraft their bylaws in that more narrow fashion.' When a
parent corporation has not done so and has promised to provide
indemnification to the fullest extent permitted by Delaware law, it has no
basis to feel aggrieved when a court requires it to provide indemnification
when: (i) a party serving another corporation at the parent corporation's
request, (ii) who is covered by the parent corporation's indemnification
provision, (iii) shows that the corporation would have been required under
§ 145(c) to indemnify its own CEO in the identical circumstances for the
claims at issue.41
4

Although the maximal nature of the Bylaw is plain, arguably the doctrine of contra
preferentem would mandate that any ambiguity be resolved against the exclusive drafter, Stifel
Financial, and in favor of Cochran's reasonable construction of the Bylaw. It does not appear
that the Bylaw was a negotiated instrument. Because the Bylaw is so expansively drafted and
because Cochran failed to raise this point, however, I need not address the applicability of this
interpretative
doctrine.
"Stifel Financial points to two cases that it contends are inconsistent with my
reasoning in Cochran L In my view, neither cast adopts reasoning irreconcilable with mine.
The first case is Advanced Mining Systems, Inc. v. Fricke, Del. Ch., 623 A.2d 82
(1992). In that case, Chancellor Allen held that a bylaw in all relevant respects identical to Stifel
Financial's Indemnification Bylaw did not mandate the advancement oflitigation expenses. The
Chancellor's holding was premised upon his belief that "indemnification rights and rights to
advancement of possibly indemnifiable expenses [were] legally quite distinct types of legal
rights." Id. at 84. As such, he did not believe that a reasonable person could read the bylaw at
issue requiring indemnification to the full extent permitted by the DGCL as also requiring the
corporation to accord the plaintiff the legally distinct right of advancement. Id. at 85.
The second action is Mayer v. Executive Telecard, Ltd, Del. Ch., 705 A.2d 220 (1997).
In that case, Vice Chancellor Jacobs held that a bylaw similar to Stifel Financial's bylaw (except
in one critical respect mentioned below) did not obligate the company to pay the attorneys' fees
and costs the plaintiff incurred in successfully pressing his indemnification claim. The opinion
does reason that to determine whether so-called "fees for fees" were permitted by the DGCL, one
had to look to § 145(a) and § 145(a) did not contemplate awards of fees for fees. Id. at 224. But
the opinion also rests on another twice-stated rationale. That rationale is that an action for
indemnification is not an action that falls under § 145(a) or (b) in the first instance. Because the
bylaw at issue required that the underlying action be one within the scope of § 145(a) or (b), that
rationale meant that the plaintiffs claim did not fall within the scope of the bylaw at issue. Id.
at 221,224. Thus, there is an alternative rationale for the court's ruling that is consistent with
the reasoning of Cochran L
But the most important reason why Mayer is not inconsistent with Cochran I was the
fact that the bylaw at issue in Mayer only extended indemnity to the furthest extent permitted by
"subsections (a) through (e)" ofthe DGCL. Id.at 225 n.7. Because Vice Chancellor Jacobs held
that none of those subsections authorized "fees for fees," the plaintiff lost. In so ruling, Vice
Chancellor Jacobs was careful to note that § 145(0 might support a bylaw providing for fees for
fees. Id.
Therefore, I believe that bothAdvancedMiningandMayercan be distinguished. Both
cases deal with claims for forms of relief (advancement and fees for fees) that, to a large degree,
were different in kind, rather than degree, from traditional indemnity. That is not the case here.
More fundamentally, neither case addresses the force of § 145(0, which has been interpreted by
distinguished commentators as expressly authorizing private ordering absent a violation of some
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For all these reasons, I therefore grant Cochran's motion for
summary judgment on his claim for indemnity as to the Criminal
Proceeding and the Breach of Duty Claim. A resolution of the amount of
such indemnity must await either an agreement of the parties or further
proceedings.
IV. Conclusion
Stifel Financial's motion for summary judgment as to the Excessive
Compensation, PromissoryNote, and Non-Compete Claims is GRANTED.
Cochran's motion for summary judgment as to the Criminal Proceeding and
the Breach of Duty Claim is GRANTED. Stifel Financial's motion to
dismiss Cochran's claim for indemnity as to the Criminal Proceeding and
the Breach of Duty Claim under 8 Del. C.§ 145(c) is deferred because
there is no need to decide it. 2 To the extent that Stifel Financial otherwise
sought summary judgment or dismissal on other grounds that were already
decided in Cochran I, its motion is denied. Likewise, Cochran admits that
his claim for "fees for fees" was dismissed in Cochran I and that his
reiteration of that claim in his amended complaint must also be dismissed.
The parties shall confer and submit an agreed-upon order that
implements this ruling. Moreover, because the court hopes that this
decision has focussed the remaining issues in the case, the court requests
that the parties schedule an office conference within two weeks to
determine the manner in which the rest of this litigation shall proceed.

express public policy otherwise reflected in § 145. See Veasey, 42 BUS. LAW. at 415. I remain
unable to see the damage to a legislatively-articulated public policy that occurs if a corporation
indemnifies a person in "at the request of' position if that person meets the success standard of
§ 145(c). If good faith is a fundamental public policy requirement for all indemnification, why
does the statute not apply that requirement to the most important fiduciaries who serve
corporations when they are successful on the merits or otherwise?
Although the court might well prefer an invariable good faith requirement, it cannot
impose that requirement when the statute itself contemplates the provision of indemnity beyond
that mandated or set forth by the provisions of § 145, see 8 Del. C.§ 145(0, and when § 145(c)
expressly dictates indemnification to directors and officers without a showing of good faith. In
so holding, the court recognizes that reasonable minds can disagree about this outcome and that
dictum in other cases, including Mayeritself, 705 A.2d at 224 n.6, suggests a different approach.
"MTe basis for that motion is that Cochran's amended complaint again fails to state
facts that, if true, support an inference that he acted as Stifel Financial's agent in his capacities
at Stifel Nicolaus.
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JACOBS,

Vice Chancellor

These shareholder derivative actions, now consolidated, were
brought on behalf of the Cooper Companies, Inc. ("Cooper" or "the
company") beginning in 1992. Despite the eight year pendency of this
litigation, the case has not advanced beyond the pleading stage. The three
successive complaints were the subject of three separate motions to
dismiss. The plaintiffs' response to each motion was to amend their
complaint. The defendants have moved to dismiss the current complaint;
i.e. the Consolidated and Amended Complaint and the plaintiffs have
responded by moving for leave to amend to file a proposed Second
Consolidated and Amended Complaint (the "Complaint") to which was
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later added a proposed Supplement (the "Supplement"). The defendants
oppose the motion to amend on the ground that even if allowed, the
amended pleading would be dismissible for (i) failure to comply with the
demand and pleading requirements of Court of Chancery Rule 23.1 and (ii)
failure to state a cognizable claim under Rule 12(bX6). Thus, the
defendants have moved to dismiss both the current complaint as well as the

proposed amended complaint if the amendment is allowed.
Given the nature of the defendants' opposition to the amendment, I
conclude that considerations of judicial efficiency favor granting the
motion for leave to amend, leaving for decision on the pending Motion to
Dismiss the amended pleading. Accordingly, this Opinion addresses that
dismissal motion which, for the reasons next set forth, will be denied.
I. PROCEDURAL HISTORY AND
RELEVANT PLEADED FACTS
A. Procedural History
This case, whose procedural history has been erratic, is one of the
older matters on this Court's docket. In May 1992, three shareholders of
Cooper filed separate derivative actions against certain members of
Cooper's board of directors. Those actions were later consolidated, and a
motion to dismiss the complaint, accompanied by a brief, was filed but
never responded to.
For the next three years nothing was done to prosecute the case, until
the spring of 1995, when the parties reached an agreement in principle to
settle the matter. That agreement was later broadened to include a
derivative action that had been filed separately in New York in June 1995
by plaintiff Bruce D. Sturman ("Sturman"). Thereafter, the case lay
dormant until April 30, 1996, when the parties filed formal settlement
papers. A settlement hearing was held on July 1, 1996, and thereafter, the
parties made additional submissions in support of the settlement. After the
Court informally advised counsel that it was not inclined to approve the
settlement as then structured, counsel informed the Court, on January 10,
1997, that they had decided not to proceed with the settlement.
Thereafter, the plaintiffs filed a motion for partial summary
judgment against defendant Gary A. Singer ("Gary Singer"), but they never
prosecuted that motion. For another ten months the case lay dormant until
December 1997, when the Court entered an order consolidating the
Sturman action with the previously consolidated action, and the plaintiffs
filed a Consolidated and Amended Complaint.
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The defendants moved to dismiss that complaint in January 1998.
Rather than respond to that motion, the plaintiffs moved for leave to file a
Second Consolidated Amended Complaint on February 15, 1999.
Thereafter, the plaintiffs once again put the case on the back shelf, not
filing an opening brief in support of their Motion to Amend until
January 24, 2000. At that time the plaintiffs also sought leave to file a
"Supplement" to the Second Consolidated Amended Complaint.
Thereafter, all parties filed a Stipulation and Order providing for the
dismissing all defendants other than Gary Singer, Steven G. Singer
("Steven Singer"), Brad C. Singer ("Brad Singer"), Romulus Holdings, Inc.
("Romulus"), and the nominal defendant Cooper. The individual
defendants are the moving parties on the pending dismissal motion.
B. Pertinent Pleaded Facts
What follows are the nonconclusory facts asserted in the Complaint,
including the Supplement.
Cooper is a Delaware corporation based in Pleasanton, California.
At the time the initial complaints in these consolidated derivative actions
were filed, Cooper's Board of Directors consisted of 10 members, three of
whom were brothers, namely: (1) Gary Singer, who was a co-chairman of
the Board, (2) Steven Singer, who was also an officer, and (3) Brad Singer.
The other directors were (4) Joseph C. Feghali ("Feghali"), who was Steven
Singer's father-in-law; (5) Arthur Bass ("Bass"); (6) Robert S. Weiss
("Weiss"), who was Cooper's Chief Financial Officer and Treasurer; (7)
Robert S. Holcombe ("Holcombe"), who was Cooper's Vice President and
General Counsel; (8) Warren J. Keegan ("Keegan"); (9) Michael H.
Kalkstein ("Kalkstein") and (10) plaintiff'Bruce Sturman ("Sturman"), who
was a co-chairman of the Board in May 1992. Defendant Romulus is a
Delaware corporation whose shareholders were the Singer brothers and
other Singer family members.
1. The Allegations of Wrongful Conduct

The alleged wrongdoing involves a scheme by the Singers and others
to profit from the purchase and sale of bonds based on inside information.
According to the Complaint, beginning in February 1991, Gary Singer and
G. Albert Griggs ("Griggs"), a bond analyst with Keystone Custodian
Funds, Inc. ("Keystone") agreed that Gary Singer would cause Cooper to
pay Griggs substantial funds in return for (a) informing Gary Singer in
advance of the names, proposed prices, face amount, and intended purchase
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dates of the high-yield bonds Griggs was recommending that Keystone
purchase; and then (b) causing Keystone to purchase those bonds from
Cooper and the Singer family. This scheme (the "trading scheme") was
perpetrated fifteen times between March 1991 and January 1992. As a
result, Cooper and other Singer-controlled entities (including Romulus)
purchased $78 million of high-yield bonds during that nine month period,
from which Griggs and the Singers realized profits of $3,053,692. Of that
amount the Singer interests received $1,757,286.
During this period, efforts were made to conceal the trading scheme.
In June 1991, Griggs recruited John D. Collins ("Collins") to act as an
intermediary for the money and information passing between himself, and
Gary Singer and Cooper. In late September 1991, at a meeting at Gary
Singer's home, Gary Singer, Steven Singer, Griggs, and Collins discussed
the need to craft a written consulting agreement, and to receive written
research reports from Collins relating to the high yield bonds that were
subject to the trading scheme. The purpose was to create a pretext for
Cooper making the payments to Collins. After the meeting, Griggs asked
Gary and Steven Singer to conduct all of their future discussions
concerning monies to be paid in the trading scheme, with Collins.
In October 1991, Collins incorporated Back Bay Capital, Inc. ("Back
Bay"), a corporation of which Collins was identified as the President and
sole shareholder. Gary Singer then caused Cooper to enter into a
consulting agreement with Back Bay. That agreement provided for
"incentive compensation" (to be determined by Cooper in its sole
discretion) for bond investment recommendations that resulted in gains to
Cooper. The consulting agreement also provided for a $420,000 "one time
all inclusive fee" as purported compensation for all past services rendered
by Collins and Back Bay, plus an annual $100,000 "base fee."
Between February 1991 and February 1992, Gary Singer caused
Cooper to pay approximately $730,000 to Griggs, Collins and Back Bay as
"consulting fees." The Complaint alleges that the Singer-controlled
directors caused Cooper to fail to disclose these affiliated transactions,
which involved the Singer family, in its annual report. Moreover, in press
releases sent to Cooper's shareholders, those directors misrepresented
information relating to the trading scheme.
The Complaint alleges that the Singer family and affiliates realized
profits of not less than $1,757,286 from the fraud. Cooper itself realized
net profits of about $500,000, but the cost of the trading scheme to Cooper
far outweighed the benefits. The reason is that in January 1992, the United
States Securities and Exchange Commission (the "SEC") began an
investigation that embroiled the Company in civil and criminal lawsuits
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that ultimately cost Cooper millions of dollars in fines and restitution. In
response to subpoenas issued to them to testify during the SEC
investigation, Gary and Steven Singer refused to answer questions about
the trading scheme, and asserted their Fifth Amendment privilege against
self-incrimination. They also refused to be interviewed by Cooper's
independent counsel in Cooper's own internal investigation.
The Complaint alleges that all of Cooper's directors were aware of
the SEC's investigation by the end of January 1992, yet they continued to
entrust Gary Singer with the authority to manage personally Cooper's
multimillion dollar securities portfolio. Moreover, on February 11, 1992,
only four days after Steven Singer had invoked his Fifth Amendment
privilege, the Board formally elected Steven to the position of Chief
Operating Officer.
In May 1992, the SEC and the United States Attorney for the
Southern District of New York filed civil and criminal charges. On
May 21, 1992, Collins and Griggs entered guilty pleas in the United States
District Court for the Southern District of New York to criminal charges
arising out of the SEC and criminal investigations of the trading scheme.
As part of the plea arrangement, Griggs identified Gary Singer as the
person who had caused Cooper and the Singer family to enter into the
trading scheme and to make the above-described payments. Also, the SEC
began -- and later settled -- a civil action against Griggs and Collins arising
out of the trading scheme. The plaintiffs allege that despite those
developments, Steven Singer caused Cooper's public relations officer to
disseminate a press release that falsely and misleadingly denied "any
knowledge ofwrongdoing on the part of [Cooper's] officers or employees."
At the end of May 1992, Gary Singer agreed to take a "temporary
leave of absence," but the Board continued to cause the Company to pay his
compensation and all other benefits under his employment contract. Gary
Singer was also allowed to serve out his term as a director and to
participate in board meetings through the end of July 1992, when his salary
was terminated. After (and despite) Gary Singer's termination, the Board
determined that Cooper would continue to underwrite his medical and life
insurance, and to provide him with office space, secretarial and support
services and an automobile -- benefits worth approximately $80,000 per
year. Gary Singer continued to receive those benefits until shortly after he
was convicted, on January 13,1994, of twenty-one counts of money
laundering, mail and wire fraud, and violating the Racketeer Influenced and
Corrupt Organizations Act. Cooper was also convicted on six counts of
mail fraud and one count of wire fraud, and was required to pay $1,319,166
in restitution to Keystone, plus a $1,831,568 fine.
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On May 21,1992, the day that Collins and Griggs pled guilty to the
criminal charges, directors Sturman and Warren Keegan called an
emergency special meeting of the Cooper board of directors for 12 noon on
May 26, 1992. The purpose of the meeting was to consider the responses
required by the Griggs and Collins guilty pleas, by the SEC action against
Collins and Griggs, by Griggs' identification of Gary Singer as his coconspirator, and the effect of these matters on Cooper. Also to be
considered were potential remedial measures such as the discharge of those
responsible and the filing of appropriate litigation.
On May 22, 1992, Brad Singer and director Holcombe responded to
Sturman and Keegan, that a "majority of the Board will not be available,"
purportedly because of the need to attend previously scheduled
management meetings on the West Coast. On May 26, 1992, only plaintiff
Sturman and Mr. Keegan attended the telephonic board meeting, which
failed for want of a quorum.'
2. The Causes of Action
The Complaint alleges three derivative causes of action. The First
Cause of Action charges defendants Gary, Steven, and Brad Singer with
breaching their fiduciary duties to Cooper, by causing it to enter into illegal
and imprudent transactions at Cooper's expense for the financial profit of
the Singer family, including themselves. The Complaint also claims that
Romulus was a "participant[] in, principal[] of, and beneficiar[y] of those
fiduciary breaches, and [was] wrongfully enriched therefrom and thereby."
In their Second Cause of Action, plaintiffs claim that as a result of
those fiduciary breaches, Gary, Steven, and Brad Singer, as well as
Romulus, are jointly and severally liable to Cooper to account for, and
disgorge to Cooper, all profits made by members of the Singer family and
their affiliates.
In their Third Cause of Action, the plaintiffs claim that Gary Singer
breached his fiduciary duty to Cooper by having the Singer family purchase
high yield bonds based on investment advice that Cooper paid for, thereby
enabling the Singer family to realize profits of not less than $1,757,286 on
the purchase and resale of the bonds "recommended" to Cooper. The
plaintiffs further claim that Steven and Brad Singer and Romulus were

'The complaint alleges that Brad Singer and Mr. Holcombe called a special meeting
for two days later - Thursday, May 28, 1992. The complaint does not disclose whether the
May 28th meeting took place or, if so, what happened at that meeting.

