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INTRODUCTION

UNREPORTED CASES is a continuing feature of THE
DELAWARE JOURNAL OF CORPORATE LAW. All unreported cases of
a corporate nature that have not been published by a reporter system
will be included. The court's opinions are printed in their entirety,
exactly as received.
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AKINS v. COBB
No. 18,266
Court of Chanceryof the State of Delaware, New Castle
November 1, 2001
Pamela S. Tikellis, Esquire, of Chimicles & Tikellis, Wilmington,
Delaware; and Michael J. Boni, Esquire, and George W. Croner, Esquire,
of Kohn, Swift & Graf, Philadelphia, Pennsylvania, of counsel, for
plaintiffs.
M. Duncan Grant, Esquire, and Joseph S. Naylor, Esquire, of Pepper
Hamilton, Wilmington, Delaware; and LaurenceZ. Shiekman, Esquire, and
Jacqueline V. Guynn, Esquire, of Pepper Hamilton, Philadelphia,
Pennsylvania, of counsel, for defendants.
STRINE, Vice Chancellor
Stockholders of nominal defendant Salient 3 Communications,
Inc.
("Salient 3") filed this action to challenge allegedly excessive compensation packages awarded by Salient 3 to three members of its senior management team. The plaintiffs contend that the compensation packages resulted
from breaches of fiduciary duty on the part of the directors of Salient 3.
According to the complaint, Salient 3's performance under the
leadership of directors and officers Timothy S. Cobb, and Paul H. Snyder,
and officer Thomas F. Hafer was dismal. As a result, the company's only
viable strategy was to sell its operating businesses and put the company in
liquidation. Despite having presided over this decline in the company's
fortunes, Cobb, Snyder, and Hafer were rewarded with compensation
packages that diverted money into their pockets that would otherwise have
been paid to Salient 3's stockholders in the liquidation.
The defendants have moved to dismiss the complaint on various
grounds, but the court needs to address only one of them: that the
plaintiffs' claim is derivative and must be dismissed for failure to plead
demand excusal under Delaware Court of Chancery Rule 23.1. In this
opinion, I conclude that the plaintiffs' claim is derivative. I further conclude that the claim must be dismissed because: (1) the Salient 3 board is

comprised of a majority of independent directors who can impartially
consider a demand; and (2) that the amended complaint fails to plead
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particularized facts that create a reasonable doubt as to whether the Salient
3 board complied with its fiduciary duties. As a result, the complaint must
be dismissed under the governing standard ofAronson v. Lewis.' While the
complaint contains many conclusory statements, it lacks any facts
regarding the process used to make, or the substantive basis for, the Salient
3 board's decision to award compensation benefits to the senior managers.
Therefore, the plaintiffs have failed to meet the burden imposed by Court
of Chancery Rule 23.1.2
1. The Defendants
The plaintiffs have named as defendants all eight members of the
Salient 3 board of directors. Six of the defendant directors do not have
management positions, and the complaint does not allege any other facts
that would suggest their inability to act independently and disinterestedly
as directors. Collectively, the six outside directors control 23% of the
Company's Class B voting stock. As will be discussed more in a moment,
the only class of the company's stock with voting rights is its Class B
common stock.
The other two defendant directors do have a personal stake in the
compensation packages challenged in this action. Defendant Cobb is
chairman of the board, president, and director of Salient 3. From 1999 to
2000, Cobb has controlled at least 25% of the company's Class B common
stock, making him the Salient 3 stockholder with the most voting clout.
Defendant Snyder is senior vice president, chief financial officer, and a
director of Salient 3. During 1999 and 2000, Snyder controlled at least
10% of the Company's Class B voting stock.
The plaintiffs have also named Hafer, a non-director, as a defendant.
Hafer is a senior vice president, general counsel, and secretary of Salient
3. In 1999 and 2000, he controlled nearly 8% or more of the company's
Class B voting stock.
Cobb, Snyder, and Hafer together controlled 44% or more of the
company's voting stock at all times during 1999 and 2000. The complaint
alleges that these three defendants have acted together to control
shareholder votes at the company and therefore owe fiduciary duties as
controlling stockholders.

'Del. Supr., 473 A.2d 805 (1984).

2

See Brehm v. Eisner, Del. Supr., 746 A.2d 244, 254-55 (2000).
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II. Factual Background3
Salient 3 was formed as Gilbert Associates, Inc. in 1942. The initial
thrust of Gilbert involved the provision of engineering services to design
power plants, through its engineering subsidiary Gilbert/Commonwealth,
Inc. This was the company's core business until the mid-1980s.
Gilbert had two classes of common stock, which differed from one
another in only one respect: the Class B common stock had voting rights,
while the Class A common stock did not. The difference in rights was a
function of the company's status as a professional engineering firm. To
satisfy state rules regarding the control of professional engineering firms,
the Class B voting stock was issued exclusively to the company's managers
who were professional engineers.
In 1995, Gilbert changed strategic direction in a major way: its
engineering subsidiary was sold, and the Class B stock held by the
professional engineers was converted into Class A stock. Meanwhile, the
Class B voting stock became increasingly concentrated in the hands of
Gilbert's remaining managers, even though the rationale for the separate
classes of stock had dissolved as a result of the sale of its professional
engineering business.
The sale of the company's engineering division was a part of a
strategy undertaken in the early 1990s to concentrate the company's efforts
on the telecommunications industry. Defendant Cobb became the company's president and chief executive officer during that period and is
alleged to have guided the implementation of that strategy.
As part of the strategy, the company sold off all its nontelecommunications business assets and changed its name to Salient 3. The
idea was to center Salient 3s future on three wholly owned "Operating
Subsidiaries": SAFCO Technologies, Inc.; XEL Communi-cations, Inc.;
and GAI-Tronics Corporation.
Salient 3 had purchased GAI-Tronics-which developed, assembled,
and marketed communications systems for industrial operations-in 1982.
It bought XEL, a company that "designed and sold transmission products
to the access products market," in 1996.1 In 1997, it purchased SAFCO,
which "provided products and services which focus on measurement,
analysis and predictive tools, and engineering and technical services used

Tis recitation of facts is drawn from the amended complaint, in keeping with the
procedural posture of the motion before the court.
'Am Comp. 1 31.
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by the wireless communication industry."'
The complaint alleges that the execution of the company's decision
to focus solely on the telecommunications market was "marked by a lack
of focus and by managerial incoherence. Corporate acquisitions were
undertaken without adequate planning or any comprehensive concept of
properly positioning the Company within its newly chosen business area."6
An example cited by plaintiffs is Salient 3's purchase of XEL, a company
focused on analog technology, at a time when the industry standard was
changing to digital. The plaintiffs further assert that Salient 3 did not
perform due diligence in connection with the XEL purchase or obtain an
investment banker's opinion that it was receiving fair value. Likewise, the
plaintiffs contend that the SAFCO acquisition was of dubious wisdom.
During the period when this strategy was being implemented,
defendant Cobb allegedly used the company's resources to reward himself
and his friends. Cobb, Hafer, and Snyder received generous loans with
charitable terms to use to purchase company stock. One friend of Cobb
was put in a well-paying position that allegedly was created solely to
provide her with a prominent position, to which she "telecommuted" from
her North Carolina home four days a week, while staying at a "posh, two
bedroom suite at a nice hotel" on the one day a week she spent at the
company's headquarters in Reading, Pennsylvania.7 Meanwhile, Cobb's
"hand-picked" President of XEL was supposedly allowed to purchase items
such as barbecue grills and hair dye with company money, all with Cobb's
approval. The plaintiffs insinuate that these examples are indicative of a
larger problem at the company involving Cobb's proclivity to allow
himself and his friends to misuse corporate resources.
The plaintiffs contend that the poor management of Cobb, Hafer, and
Snyder manifested itself in the company's balance sheet. Before Cobb took
charge in 1993, the company had over 3,600 employees, annual revenues
in excess of $300 million, and net annual profits approaching $10 million.
Much of this prosperity allegedly flowed from the company's engineering
business.
After Cobb assumed command, the company's performance steadily
declined, until it reached a 24-year low in 1999 during which it had
revenues of only $115 million. Only once in Cobb's tenure did the
company make a profit-and that profit was attributable to the sale of the
company's remaining engineering business. By 1998, the company had to

5
1d.
6

at 32.
d. at 34.
7
Am. Comp. 143-44.
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eliminate its quarterly dividend, having posted a loss of over $17 million
that year.
The company's financial performance resulted in a sharp decline in
the trading value of its shares. The shares evidenced an uneven but
undeniable trend downward, as reflected in the difference between the 1999
average trading price of $7.50 and the 1993 trading price of $19.08. In the
complaint, the plaintiffs provide the following chart illustrating the extent
to which the company's performance trailed that of its industry peer group:
CUMULATIVE TOTAL RETURN (IN %)s
SALIENT 3

PEER GROUP

NASDAQ

Dec-94

100

100

100

Dec-95

95

175

145

Dec-96

104

170

180

Dec-97

100

150

210

Dec-98

75

150

300

Dec-99

50

270

540

In the fall of 1999, Salient 3 retained a financial advisor to explore
alternatives to enhance shareholder value. Eventually, the board decided
that the best return could be obtained by selling each of the company's
Operating Subsidiaries separately, and then liquidating the company.
In connection with its decision to sell the Operating Subsidiaries, the
board also put into place the "Special Incentive Plan" that is the subject of
the plaintiffs' ire. The Special Incentive Plan was adopted "'to provide
incentives for our executives who are in positions to contribute materially
to the sale of our businesses,"'9 and was comprised of two components:
Sale Bonus Awards and Stay Bonus Awards.
The pool from which the Sale Bonus Awards were to be paid is
based on a percentage of the total amount gained by Salient 3 from the sale
of the Operating Subsidiaries, as follows: 0

11d. at 52.
'Id. at 58 (quoting a Salient 3 proxy statement).
Ild. at 59.
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If the Net Proceeds are

The Bonus Pool is:

Not over $80 million

$0

Over $80 million but not over $90
million

5%of the excess over $80 million

Over $90 million but not over $100
million

$500,000 plus 6%of the excess over
$90 million

Over $100 million but not over $110
million

$1,100,000 plus 7%of the excess
over $100 million

Over $110 million but not over $120
million

$1,800,000 plus 8%of the excess
over $110 million

Over $120 million

$2,600,000 plus 10% of the excess
over $120 million

The Sale Bonus Award pool, however, was subject to reduction pursuant
to the Stay Bonus Awards program.
The Stay Bonus Awards were payable to each eligible employee
following the completion of the sale of the operating subsidiaries so long
as the employee remained employed through the closing date of the last of
the sales, or if the employee was terminated without cause before that time.
The amount of the Stay Bonus Award payable to a recipient was determined by the employee's base monthly salary as of the closing date of the
last Operating Subsidiary sale, the net proceeds realized from the sale of
the Operating Subsidiaries, and the employee's years of service.
The complaint alleges that the bulk of the Bonus monies to be
awarded under the Special Incentive Plan was earmarked for defendants
Cobb, Snyder, and Hafer. The three of them were to split 90% of the Sales
Bonus Award pool, with Cobb receiving 40% of the pool and Snyder and
Hafer 25% each. Cobb had the discretion to determine which executives
received the other 10%.
Cobb, Snyder, and Hafer had their Sale Bonus Awards reduced
dollar-for-dollar by any monies they received under the Stay Bonus Award
program. Under the Stay Bonus Awards program, Cobb was expected (as
of the drafting of the amended complaint) to receive nearly $1.7 million,
and Snyder and Hafer to receive $1 million each. Salient 3 also agreed to
pay any federal excise taxes that may be imposed if Cobb, Snyder, and
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Hafer receive bonus payments considered excessive under Internal
Revenue Code provisions."
The Salient 3 board took other action to improve the compensation
arrangements of Cobb, Snyder, and Hafer. For instance, though none had
a formal employment contract as of 1999, each was provided with such a
contract effective January 1,2000. In addition, according to plaintiffs, the
sale of the Operating Subsidiaries triggered "change in control" severance
benefits of $524,000 for Cobb, and $399,000 each for Snyder and Hafer.
Further, if the three were terminated within two years of a change in
control, they would be entitled under their employment contracts to noncompete payments worth $2 million in Cobb's case, and nearly $600,000
apiece for Snyder and Hafer. Finally, in connection with the sale of the
Operating Subsidiaries, the Salient 3 board voted to accelerate the lapse of
restrictions on a total of 141,100 shares of stock held by Cobb, Snyder, and
Hafer, thus increasing their proportionate shares of the liquidation
proceeds. Taken together, I hereafter refer to the various benefits Cobb,
Hafer and Snyder received as the "Employment Benefits."
In April, 2000, the Salient 3 board publicly announced its plans to
sell the Operating Subsidiaries and liquidate the company. It projected that
its stockholders would receive an initial distribution of $12.00 per share in
September 2000, with additional distributions of $3.30 per share, for a total
of $15.30.
The next month, the board approved the sale of SAFCO to Agilent
Technologies for $120 million, before post-closing adjustments. In June,
the board approved the sale of GAI-Tronics to Hubbel, Inc. for $40 million.
Both the SAFCO and GAI-Tronics transactions were consummated in late
2000. By that time, the Class B stockholders of Salient 3 had approved the
board's liquidation plans and the Special Incentive Plan. The initial $12.00per-share liquidation payment was then made as scheduled in September
2000.
In January 2001, the company sold the last of its operating
subsidiaries, XEL, for a $4.9 million promissory note. Salient 3 had
purchased XEL for $30 million in 1996. Thus, its return on investment was

dismal, and the company reduced its estimate of the remaining liquidation
proceeds to be distributed down from $3.30 per share to $2.93-assuming
full payment of the purchase note.

'The record is confusing about whether Cobb, Snyder, and Hafer were to benefit from
the Stay Bonus Awards at all. At oral argument, the plaintiffs' counsel seemed to indicate that the
answer was no. The amended complaint, however, paints a somewhat different picture. In either
event, the disposition of this motion would be the same.
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III. The Single Count Pled In The Complaint
The plaintiffs' amended complaint sets forth only a single count for
breach of fiduciary duty. That count alleges that the defendants breached
their fiduciary duties by approving the various Employment Benefits
awarded to Cobb, Snyder, and Hafer in connection with the liquidation.
These improper Benefits operated to reduce the amount of the proceeds
from the sale if the Operating Subsidiaries that would go to Salient 3's
stockholders, and to divert that value to Cobb, Snyder, and Hafer
personally. The complaint is, however, devoid of any facts relating to the
process used by the Salient 3 board to decide to award the Employment
Benefits, or the substantive reasons for the board's decision.
IV. Legal Analysis
A. Is The Plaintiffs Claim Derivative Or Individual In Nature?

The first question is whether the plaintiffs' claim is derivative or
individual in nature. This inquiry is consequential because it affects the
procedural standard governing the defendants' motion to dismiss. If the
plaintiffs' claim is individual, the defendants' motion will be assessed under

the pro-plaintiff standard of Court ofChancery Rule 12(b)(6). By contrast,
if the plaintiffs' claim is derivative, then the defendants' motion is governed
by Court of Chancery Rule 23.1 and the implementing standard set forth in
Aronson v. Lewis. 2
To survive a motion to dismiss under Rule 23.1, the plaintiffs'
complaint must: (1) set forth well-pled facts creating reasonable doubt
whether a majority of the Salient 3 board could impartially consider a
demand; or (2) make particularized allegations of fact supporting an
inference that the board's approval of the Employment Benefits constituted
a breach of fiduciary duty. 3 Thus, because it requires the plaintiff to plead
a breach of fiduciary duty with particularity rather than under Rule
12(b)(6)' s liberal notice pleading standard, the Rule 23.1 burden is difficult
for a plaintiff to meet where a majority of the board is disinterested and
independent."'
In this case, the plaintiffs' allegation is that the Salient 3 board
breached its fiduciary duties by awarding Cobb, Snyder, and Hafer

12Del. Supr., 473 A.2d 805 (1984).

'Id. at 814.
4
Brehm, 746 A.2d 244 at 254.
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excessive Employment Benefits. Because of these awards, they contend,
the consideration that Salient 3 stockholders will receive in the liquidation
is lower than it otherwise would have been.
As thus pled, the plaintiffs' claim is clearly derivative in nature. By
its plain terms, the amended complaint alleges that Salient 3 suffered a
balance sheet injury because of the Employment Benefits. That reduction
in Salient 3's bottom line reduced the amount of net cash available for
distribution in the liquidation, working a harm to the Salient 3 stockholders
on apro rata basis.
The amended complaint does not allege that the Employment
Benefits had any effect on the terms of the sales of the Operating
Subsidiaries. It does not allege that the price paid for the Operating
Subsidiaries was unfair. Instead, it simply alleges that a portion of the
proceeds of those sales was improperly diverted to Cobb, Snyder, and
Hafer by way of the Employment Benefits.
Cases like Parnes v. Bally Entertainment Corp. 5 and Kramer v.
Western Pacific Indus., Inc. 6 support the conclusion that the plaintiffs'
claim is derivative. Under the reasoning of those cases, a claim that
executives received improper employment benefits that decreased the
consideration received by the target stockholders in a cash-out merger is
not individual in nature unless the plaintiff alleges that the merger itself
was unfair. The practical consequence of that teaching in the merger
context is that the claims against the recipients of the excessive
compensation are usually extinguished, because the target stockholders
cashed-out in the merger lose standing and because arms-length acquirers
rarely press claims against the departing executives of targets they acquire
in friendly transactions.' 7
In the circumstances of this case, the application of Parnes and
Kramer has far less severe consequences. After the sale of the Operating
Subsidiaries, the plaintiffs continue to have standing to press their

"Del. Supr., 722 A.2d 1243 (1999).
6
Del. Supr., 546 A.2d 348 (1988).
"See Goluine v. Edwards, Del. Ch., C.A. No. 15404, mem. op. at 10-14, Strine, V.C.
(Dec. 21, 1999) (discussing this practical effect). The case of Bershad v. Hartz, Del. Ch., C.A.
No. 6960, mem. op., Berger, V.C. (Jan. 29, 1987) illustrates the arguable harshness of this
approach. In Bershad, the target company was bought by an acquirer who expressly agreed not
to challenge the golden parachutes attacked by the target stockholders. The court held that the
attack on the golden parachutes was, nonetheless, derivative and that, per the reasoning of Lewis
v. Anderson, Del. Supr., 477 A.2d 1040 (1984), the buyer is presumed to have agreed to honor
the parachute because it made the economic judgment that the litigation challenge to the golden
parachutes would fail and "not because it ha[d] already accounted for the [cost of the golden
parachutes] by reducing the merger price." Bershad,mem. op. at 6.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 27

derivative claim, but must satisfy the requirements of Rule 23.1 before
proceeding. Nor have the plaintiffs persuaded me that Salient 3's decision
to liquidate transforms a garden-variety derivative claim of excessive
compensation into an individual claim. Kramer and Parnes stand in part
for the proposition that the mere fact that the corporation is undertaking an
end-game strategy such as a cash-out merger does not change every claim
for breach of fiduciary duty against the board into a direct claim. Whether
it is liquidating or not, Salient 3 has a board of directors with the legal
power to bring suit to recover the Employment Benefits on the grounds that
those Benefits were wrongfully issued. It is not apparent to me why
Delaware public policy would make it easier for plaintiffs to bypass normal
board processes solely because a corporation is in the process of
liquidating."
Likewise, the nature of any relief that might be granted in this action
is not inconsistent with derivative treatment of plaintiffs' claims. If the
plaintiffs were to succeed and Salient 3 were to recover the Employment
Benefits, the result would be sensible. The Salient 3 board could add those
proceeds to the funds available for distribution in the liquidation, thus
benefiting each Salient 3 stockholder in proportion to her holdings. This
would reap no windfall for the defendants.
For all these reasons, I conclude that the plaintiffs' claims are
derivative in nature.
B. Is Demand On The Salient 3 Board Excused?
The plaintiffs essentially concede that they cannot satisfy the first
prong of the Aronson demand excusal test. That prong focuses on the
following question: is a majority of the Salient 3 board "incapable, due to
personal interest or domination and control, of objectively evaluating a
demand, if made, that the Board assert the corporation's claims that are
raised by plaintiffs or otherwise remedy the alleged injury?"' 9
Here, a majority of the Salient 3 board is comprised of outside
directors. None of these directors are alleged to be materially dependent
on the good graces of Cobb, Snyder, or Hafer and therefore incapable of
exercising his independent judgment. Collectively, all of the outside
directors own 23% of the Class B stock in Salient 3 and thus had a personal

"'I
decline the plaintiffs' invitation to read the fact-intensive decision in the limited
partnership case ofIn re Cencom Cable Income Partners,L.P.Litig., Del. Ch., C.A. No. 14634,
mem. op., Steele, V.C. (Jan. 27, 2000) broadly and to extend that broad reading into the corporate
context.
19Brehm, 746 A.2d at 257.
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interest to maximize the liquidation proceeds. At most, the amended
complaint pleads facts that suggest that Cobb, Hafer, and Snyder had a firm
grip over their managerial subordinates, and that those subordinates were
unlikely to resist their instructions. But these facts do not support an
inference that the independent Salient 3 board majority was under the
domination and control of Cobb, Hafer, and Snyder. The Salient 3 outside
directors have no discernible reason to yield their independent judgment to
company management.2 ° As a result, the first prong of the Aronson test is
not satisfied.2"
The plaintiffs' argument that the second prong of Aronson is satisfied
turns on a simple chain of logic:
1)
2)

3)

They plead facts that support the inference that the
performance of Salient 3 has been poor during the
time it has been managed by Cobb, Snyder, and Hafer.
In a far more conclusory way, the plaintiffs then
attribute that poor performance to deficient
management by Cobb, Snyder, and Hafer, and accuse
Cobb, Snyder, and Hafer of misusing corporate
reimbursement and employment policies for the benefit
of themselves and their friends.
Based on 1) and 2), the plaintiffs then assert that the
Salient 3 board must have breached its fiduciary duties
by approving the Employment Benefits for Cobb,
Snyder, and Hafer. Because Cobb, Snyder, and Hafer
were so obviously incompetent and harmful to Salient
3, they argue, how could the board reward them with
the Employment Benefits when their own deficiencies
caused the need for the company to liquidate?'

2

For the same reason, the amended complaint does not state particularized facts
supporting a claim that the Salient 3 independent directors breached their fiduciary duties by
acting under Cobb's, Hafer's, and Snyder's domination and control to benefit those top managers
at the expense of the company.
2
The fact that Cobb, Snyder, and Hafer control nearly half the company's voting stock
and therefore might have the practical power to decide who serves as a Salient 3 director is not
sufficient under Delaware law to call into question the ability of the outside directors to consider
a demand impartially. Aronson, 473 A.2d at 815; see also In re Western Nat 7 Corp.
Shareholders Litig., Del. Ch., Cons. C.A. No. 1527, memn. op. at 41, Chandler, C. (May 22,

2000).

22

The plaintiffs' brief summarizes this reasoning:
The Amended Complaint describes a company that never achieved
competitive competence in its field under the stewardship of the Control
Group, and that suffered a progressive deterioration in its financial condition
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The amended complaint admittedly sets forth a factual scenario that
is somewhat unsettling. Were poor managers permitted to stock their own
larder at the shareholders' expense? The problem for the plaintiffs is that
our law requires them to plead specific facts that create a reasonable doubt
that the Salient 3 board breached its fiduciary duties in approving the
Employment Benefits. In a situation like this, where a compensation
decision was made by a board comprised of a majority of independent
directors, this burden is stringent:
Pre-suit demand will be excused in a derivative suit only if
the Court of Chancery in the first instance... conclude[s] that
the particularized facts in the complaint create a reasonable
doubt that the informational component of the directors'
decisionmaking process, measured by concepts of gross
negligence, included consideration of all material information
reasonably available.23
In this case, the amended complaint fails to set forth any facts at all
about the decisionmaking process that the Salient 3 board undertook in
awarding the Employment Benefits. Instead, it simply falls back on the
accusation that Cobb, Snyder, and Hafer were poor managers who should
not be rewarded with any remuneration at all. This is inadequate to meet
the plaintiffs' burden.
As a general matter, it was unquestionably rational for a board in
Salient 3's position to adopt employment policies that create an incentive
for senior employees to stay in place during a sale of the company's
operating businesses. Likewise, it is sensible for a board to adopt policies
that create an incentive for top managers to assist in selling those
businesses at the highest price. The plaintiffs do not quibble with these
propositions, except to indicate that they do not reasonably apply to poor
managers such as Cobb, Snyder, and Hafer.

during the tenure of defendant Cobb as President and Chief Executive
Officer-a deterioration directly reflected in the steady decline of the one
barometer used by every corporate director-Salient's stock price. (Am.
Compl. 1 38, 49, 51.) With this information readily available to them, the
Individual Defendants carelessly endorsed the transactions complained of
in the Amended Complaint while ignoring the Control Group's record of
corporate futility and lavishing an excessive and unwarranted compensation
package on each member of that Group.
Plaintiffs' Br. at 27-28.
'Brehm, 746 A.2d at 259.
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The amended complaint, however, is wholly devoid of any facts
relating to the board's own assessment of the performance of Cobb, Snyder,
and Hafer. While the sharply declining performance of Salient 3 under
their management is clearly relevant, the complaint does not plead
particularized facts specifying how their decisions caused the company's
problems. With the exception of the XEL purchase, the plaintiffs are
unable to point to particular business decisions that did not work out-they
simply point to Salient 3's descending fortunes and ask the court to infer
that management deficiencies, rather than other market and financial
developments, caused that plummet. Moreover, in the case of the XEL
purchase, the amended complaint merely sets forth a cursory accusation
that the purchase was poorly thought out and resulted in a sale at far less
than the purchase price some five years after its acquisition by Salient 3.
As to the SAFCO acquisition, the amended complaint only suggests
that SAFCO's management team turned out to be weaker than was required
for success and that one Salient 3 manager thought in hindsight the
acquisition "was possibly a serious mistake."2 4 It does not allege that
SAFCO was sold by Salient 3 at a loss or provide specifics on how the
decision to acquire SAFCO was made. And the amended complaint's
oblique insinuation that the company's decision to get out of the
engineering decision many years ago was unwise-a decision that was
apparently made when engineers had voting control of the company-is not
the kind of particularized fact pleading that rationally creates a reasonable
doubt whether the provision of the Employment Benefits to Cobb, Snyder,
and Hafer in 1999 and 2000 was a proper. exercise of fiduciary duty.
Without specific facts regarding the board's process in determining
to award the Employment Benefits, the amended complaint fails to provide
the court with any basis to infer that the independent directors on the
Salient 3 board failed to consider the material facts in determining to award
the Employment Benefits. It could be that the board carefully assessed the
past (positive or negative) performance of Cobb, Snyder, and Hafer,
concluded that their continued and enthusiastic assistance during the
liquidation process was beneficial (because of their past positive
performance) or was necessary (in spite of their prior negative
performance), and made a reasoned decision to award the Employment
Benefits. The board could have also made the judgment that the noncompete agreements would be helpful in securing the best price for the
Operating Subsidiaries. Or it could be otherwise.

24

Am. Comp. 37.
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But under our law, it is incumbent upon the plaintiffs to plead
particularized facts that create a reasonable doubt that the board's
decisionmaking process was grossly negligent. That burden has not been
satisfied.
In a similar vein, the plaintiffs have not seriously attempted to show
that the Employment Benefits constitute corporate waste. As noted, the
Salient 3 board's decision to award the Employment Benefits had a
plausible business purpose. Without particularized facts supporting an
inference that Salient 3 board majority could not reasonably believe that the
continued service and active assistance of Cobb, Snyder, and Hafer during
the sale and liquidation process was of value to Salient 3, the amended
complaint fails to satisfy the second prong of Aronson. 5
V. Conclusion
For the foregoing reasons, the plaintiffs' amended complaint is
dismissed without prejudice.26 IT IS SO ORDERED.

CAPM CORP. ADVISORS AB v. PROTEGRITY, INC.
No. 18,676-NC
Court of Chancery of the State of Delaware, New Castle
October 30, 2001

"Brehm, 746 A.2d at 266.
2
At oral argument, plaintiffs' counsel candidly admitted that they had yet to seek books
and records under 8 Del. C. § 220, choosing instead to rely upon information provided by the
plaintiffs themselves, most of whom are former employees. The plaintiffs' counsel asked for
another opportunity to plead a claim. Because of the teaching of Brehm on this score, see 746
A.2d at 266-67, and the fact that this motion was being briefed as new Court of Chancery Rule
15 (aaa) came into effect, I assent to that request. In so doing, I expect that plaintiffs' counsel will
be mindful of the defendants' offer to share information relating to the Salient 3 board's
decisionmaking process regarding the Employment Benefits, and will take care not to replead if
the information relating to that process does not sustain a claim that meets the test set forth in
cases like Brehm.
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Alan J. Stone, Esquire, and Yvette C. Fitzgerald, Esquire of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff CAPM
Corp. Advisors AB.
Daniel A. Dreisbach, Esquire, and Shannon S. Frazier, Esquire, of
Richards, Layton & Finger, P. A., Wilmington, Delaware, and Martin J.
Shuham, Esquire of Holland & Knight LLP, Fort Lauderdale, Florida, of
counsel, for defendant Protegrity, Inc.
Richard L. Horwitz, Esquire, Arthur L. Dent, Esquire, and Erica L.
Niezgoda, Esquire, of Potter, Anderson & Corroon LLP, Wilmington,
Delaware, for proposed intervenor G6ta Lejon Garanti-och Kapital AB.
NOBLE,

Vice Chancellor
I. Introduction

Plaintiff CAPM Corporate Advisors AB ("CAPM") was the record
owner of, and held a certificate for, 1,250,000 shares of common stock of
Defendant Protegrity, Inc. ("Protegrity"). CAPM sold 307,000 of those
shares and tendered its one certificate to Protegrity's transfer agent with a
request that certificates evidencing those sales be issued and delivered to
the new owners and that nine certificates be issued and delivered to CAPM
evidencing ownership of the 943,000 shares that it retained. Although
Protegrity issued and delivered certificates to the purchasers as requested,
it caused certificates evidencing CAPM's 943,000 shares to be issued but
refused to deliver those certificates to CAPM. CAPM, through its pending
motion for summary judgment, seeks possession of the certificates
demonstrating its legal ownership of 943,000 shares of Protegrity common
stock. Also before the Court is a motion to intervene by Gota Lejon
Garanti-och Kapital AB ("Gdta Lejon") which claims beneficial ownership
of the 943,000 shares of Protegrity stock.
II. Parties
CAPM, a Swedish corporation, is the undisputed record and legal
owner of 943,000 shares of Protegrity stock. Protegrity is a Delaware
corporation with its principal place of business in Connecticut.' G6ta
Lejon, a Swedish corporation, was one of several entities that formed a

'Most of Protegrity's stock is held by Swedish stockholders. Dahl Aft.

10.
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syndicate with the purpose of acquiring shares of Protegrity stock. That
syndicate included: Domaren I Grteborg AB ("Domaren"), a Swedish
insurance company; Linsfdrsdkringar Gdivelborg ("LF"), a Swedish
insurance company; Gota Lejon; and three others. Gta Lejon's motion to
intervene stems from rights it purports to have in the 943,000 shares of
Protegrity stock as a result of its status as the assignee of a put-call
agreement between LF and Domaren. MacBay Management, Inc.
("MacBay"), which is not a party to this action, entered into a share sale
and purchase agreement with CAPM for the acquisition of the 1,250,000
shares of Protegrity stock that CAPM originally acquired from Protegrity
as issuer. Finally, it should be noted that B6rje Melin, the president and
majority shareholder of G6ta Lejon, also serves as a director of Protegrity.
III. Background 2
In mid-July, 1999, CAPM purchased (and took record title to)
1,250,000 shares of Protegrity stock from Domaren for $2.5 million. This
transaction was effectuated by CAPM at the request of LF pursuant to a
July 2, 1999 written agreement between the two entities that was later
augmented by two July 12, 1999 supplements. More specifically, the
agreements involved CAPM's having agreed to serve as a commission
agent for the financing of a put-call agreement between LF and Domaren
under which the former had become obligated to procure 1,250,000 shares
of Protegrity stock for the latter. The agreement between CAPM and LF,
as modified, also involved LF's having guaranteed the underlying loan
secured by CAPM for financing the purchase of the Protegrity stock from
Domaren.
Pursuant to the above agreement, CAPM became the legal and
record holder of 1,250,000 shares of Protegrity stock on July 14, 1999.
This is evidenced by Protegrity's having issued to CAPM a stock certificate
representing its ownership in those shares.' As the relationship between
CAPM and LF (or its assignee, GLta Lejon) apparently deteriorated, CAPM
entered into a share sale and purchase agreement with MacBay to cover the
loan it had obtained to finance its original acquisition of the 1,250,000
Protegrity shares from Domaren. Under an agreement dated December 20,
1999, MacBay agreed to purchase 1,250,000 Protegrity shares from CAPM.

2
Although the parties' versions of the events are not consistent, the facts material to
resolution of the pending motions are undisputed.
3
Protegrity Certificate No. PTY 0031, dated August 10, 1999, was issued in the name
of CAPM for 1,250,000 shares of Protegrity stock.
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In early 2000, CAPM sold 307,000 shares of its 1,250,000 Protegrity
shares to various entities. CAPM subsequently sent Protegrity the one
stock certificate in its possession representing the 1,250,000 shares and
requested that Protegrity issue nine certificates evidencing a total of
943,000 shares of Protegrity to CAPM and the certificates for the 307,000
shares sold to the various purchasers.
Protegrity's transfer agent issued nine new stock certificates in the
name of CAPM representing its 943,000 remaining shares of Protegrity
stock, in addition to new certificates in the names of the buyers of the
307,000 shares transferred by CAPM.4 However, while Protegrity
forwarded new certificates representing the ownership of 307,000 shares
of Protegrity to the new owners in April of 2000, Protegrity declined to
comply with CAPM's requests that Protegrity deliver the nine certificates
representing the 943,000 shares for which CAPM remained the lawful and
registered owner.5
B6rje Melin, acting in his capacity as president of Gbta Lejon,6 urged
Protegrity not to deliver the certificates to CAPM. Mr. Melin sought to
justify his request on the basis of a purported agreement between CAPM
and G6ta Lejon and an alleged disagreement over the beneficial ownership
of the shares.7 The nine stock certificates naming CAPM as the registered
and legal owner ofthe remaining 943,000 Protegrity shares were eventually
delivered by Protegrity's senior vice president to Mr. Melin in his capacity
as a representative of GSta Lejon at an investors' conference in November
of 2000 in an exchange, according to Protegrity, "with the understanding
and agreement that Melin accepted the certificates as an agent on behalf of
CAPM and the beneficial owner and agreed to hold them in escrow for
CAPM and the beneficial owner until the issue would be resolved in
Sweden." 8 Accordingly, Protegrity admits having held the certificates at
issue despite CAPM's request and having then delivered the nine stock
certificates naming CAPM as record owner of the 943,000 shares to G6ta
4
According to Protegrity, "[o] n March 30, 2000, Protegrity's Transfer Agent issued
stock certificates in the names of the buyers for 307,000 [s] hares transferred, and nine stock
certificates in the name of CAPM, representing the 943,000 shares." Defendant's Response to
Plaintiffs Summary Judgment Mot. at I I ("Defendant's Response").
5
See id. at 12. More specifically, Protegrity admits that "[CAPM] phoned Protegrity
and requested that the certificates for the 943,000 [s]hares be delivered to CAPM .... [at which
point Protegrity, the issuer, sought instructions from Melin who] instructed Protegrity to continue
holding the certificates, per prior agreement between CAPM and G6ta Lejon." Id.
6
As noted above, Mr. Melin served both as a director of Protegrity and as the president
of Gota Lejon. Mr. Melin's instructions to Protegrity that it hold the certificates registered to
CAPM were made in his capacity as agent for Gdta Lejon.
7
See supra note 5.
'Defendant's Response at 12.
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Lejon as a result of G6ta Lejon's purported status as beneficial owner.9
Because Protegrity refused to deliver the certificates to CAPM, CAPM
filed this action on February 15, 2001.
Thus, G6ta Lejon has been actively involved in the present dispute
since its inception and may, at least to a significant extent, be a cause of it.
Indeed, Protegrity's position in this case derives from G6ta Lejon's
purported status as the beneficial owner of the Protegrity shares held by
CAPM. Gdta Lejon's ongoing relationship with Protegrity has been evident
throughout these proceedings. For example, during a February telephone
conference on a motion to expedite, Protegrity's counsel advised this Court
that he was aware and had been informed by G6ta Lejon's counsel in
Sweden that G6ta Lejon was "prepared and ... interested in resolving th[e]
matter in Sweden without further delay." 0 At a subsequent teleconference
in May, Protegrity's counsel stated that Protegrity had discussed with Gdta
Lejon its recommendation that G6ta Lejon "agree to be joined as a party to
this action."" Notwithstanding the foregoing, Gtta Lejon delayed filing its
motion to intervene until June 18, 2001, the same day that this Court heard
oral argument on CAPM's motion for summary judgment, some four
months after the case had been initiated.
IV. CAPM's Motion for Summary Judgment
A. The Contentions of the Parties.
CAPM, by its motion for summary judgment, contends that
Protegrity breached its statutory duty to "register a transfer" of its shares
by having refused to deliver to it the nine stock certificates representing its
remaining ownership of 943,000 shares of Protegrity stock. 2 Protegrity
asserts that because CAPM did not request that it transfer the certificates
to a third party in a transaction involving a change in legal ownership, its

'It should be noted that the above referenced facts (and those that follow) alluding to
the relationship between CAPM and G~ta Lejon are provided as the context for this dispute:
namely, CAPM's partial sale of its Protegrity stock and Protegrity's subsequent refusal to transfer
the reissued stock certificates representing its ownership in the remaining 943,000 shares.
STr. of Feb. 22, 2001 Mot. to Expedite Hearing at 13.
"Tr. of May 18, 2001 Teleconference at 2-3.
'2CAPM, by its motion for summaryjudgment, seeks both possession of the certificates
and a determination that Protegrity is liable to CAPM for damages resulting from its failure to
deliver the certificates. However, I do not reach the question of liability for damages because of
the absence, on the record before me, of sufficient undisputed facts to support any finding of
damages from the delay, and I will not presume any. Thus, CAPM's motion will be treated as one
for partial summary judgment.
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inaction did not constitute a failure to register a transfer within the meaning
of Delaware law.
Protegrity devotes significant attention to issues concerning the
beneficial ownership of the stock and CAPM's status as commission agent
for the original agreement between Domaren and LF (or its assignee, Gta
Lejon) and CAPM's later transactions in which it sought to divest itself of
the shares. However, the narrow issue before the Court on CAPM's motion
is whether Protegrity, as an issuer, violated the statutorily prescribed duties
it owed CAPM as-the uncontested record holder of the 943,000 shares of
Protegrity stock. The broader issues determining the rightful beneficial
owner of the shares in question need not, and will not, be addressed by the
Court on this motion. Specifically, Protegrity argues that: (i) because there
was no transfer of the 943,000 shares, it was under no duty to issue new
certificates to CAPM; (ii) its delivery of the certificates to G6ta Lejon as
agent for CAPM met its statutory obligations; (iii) G6ta Lejon's request,
through Mr. Melin, that the shares not be transferred justified its actions;
(iv) G6ta Lejon, as a security entitlement holder, has rights superior to
those of CAPM as a securities intermediary; and (v) CAPM did not meet
its burden of demonstrating its entitlement to replacement of lost or stolen
certificates.
B.

Applicable Standard.

A party bringing a motion for summary judgment bears the burden
of establishing that, when all of the evidence is viewed in the light most
favorable to the non-moving party, no material issues of fact exist, and the
moving party is entitled to judgment as a matter of law. 3
C.

Analysis.
1.

6 Del. C. 4 § 8-401-"Register

the Transfer."

4
CAPM asserts that § 8-401 of the Uniform Commercial Code'
placed Protegrity under a duty requiring it to "register a transfer" of its
shares when requested by CAPM because CAPM is the registered owner
of 943,000 shares of Protegrity stock. The Court must first address
Protegrity's argument that, since "CAPM failed to pray relief in [its

3
See, e.g., United VanguardFund,Inc. v.Take Care,Inc., Del. Supr., 693 A.2d 1076,
1079 (1997); Williams v. Geier, Del. Supr., 671 A.2d 1368, 1375-76 (1996).
146 Del. C. § 8-401.
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c]omplaint under 6 Del. C. § 8-401, ' ' the Court may not consider granting
the relief sought by CAPM. CAPM's complaint specifically speaks to
CAPM's request for (and alleged right under § 8-401 to have) the new
certificates issued by Protegrity, in addition to CAPM's request for an order
by this Court compelling Protegrity to deliver the reissued stock certificates
to CAPM. 16 As such, the § 8-401 issue raised by CAPM on this motion
was fairly presented in the complaint and is properly before this Court. I
now turn to the merits of that motion.
Section 8-401(a) provides that "[i] f a certificated security in
registered form presented to an issuer with a request to register transfer.
•., the issuer shall register the transferas requested if [seven additional
showings are made]."' 7 Thus, assuming it can meet the threshold
requirements of § 8-40 1(a), CAPM must further demonstrate to this Court
that no material issue of fact exists establishing that:
(1) under the terms of the security the person seeking
registration of transfer is eligible to have the security
registered in its name; (2) the endorsement or instruction is
made by the appropriate person or by an agent who has actual
authority to act on behalf of the appropriate person; (3)
reasonable assurance is given that the endorsement or
instruction is genuine and authorized (Section 8-402); (4) any
applicable law relating to the collection of taxes has been
complied with; (5) the transfer does not violate any restriction
on transfer imposed by the issuer in accordance with Section
8-204; (6) a demand that the issuer not register transfer has
not become effective under Section 8-403, or the issuer has
complied with Section 8-403(b) but no legal process or
indemnity bond is obtained as provided in Section 8-403(d);
and (7) the transfer is in fact rightful or is to a protected
purchaser. 8
In order to prevail on its motion, CAPM must first demonstrate that
Protegrity's failure to comply with CAPM's request that it deliver to CAPM
the reissued stock certificates constituted a failure to "register the transfer"
within the meaning of § 8-401 (a). More specifically, the issue of statutory

'5 Defendant's Response at 18.
6
See Compl. In 13-15, where CAPM invoked § 8-401.
"76 Del. C. § 8-401(a) (emphasis added).
18 d.
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construction before the Court is whether the statutory mandate imposed on
issuers to "register [a] transfer" encompasses the obligation of an issuer to
deliver newly reissued certificates to a registered owner upon its request
following the sale or other disposition of some, but not all, of its shares.
Protegrity argues that the word "transfer" in § 8-401(a) should be
limited to an interpretation involving those situations in which an owner
requests that an issuer deliver (i.e., "transfer") certificates to a third party
in a transaction involving an actual change in legal ownership in contrast
to those situations, like this one, involving the issuance (i.e., "transfer") of
a certificate evidencing reduced holdings to an existing shareholder. 9
Because CAPM is not attempting to "transfer" the 943,000 shares at issue
in this case to another person or entity, Protegrity reasons that it breached
no duty to CAPM under § 8-401 by having refused to deliver to CAPM the
nine reissued certificates. For the reasons set forth below, I disagree.
This is not the first instance in which this Court has construed the
pertinent language of § 8-401. In Bender v. Memory Metals, Inc. ,20 an
issuing corporation refused to return to one of its registered shareholders
a copy of her certificate because its president asserted an adverse claim to
it.2' Bender involved a dispute originating out of a transaction in which
Memory Metal's president sold 100,000 shares in the corporation to Bender
in a private transaction. Because the shares acquired by Bender were not
registered under the Securities Act of 1933, affixed to the certificate
representing her shares was a restrictive legend limiting the transferability
of those shares. When Bender later decided to sell her shares, the
corporation refused to provide her with an opinion that the proposed sale
fell within one of the exceptions that would have allowed her to proceed
with the transaction and additionally refused to remove the legend from her
stock certificate. Bender brought suit seeking to compel the corporation to
reissue her a new certificate that did not contain the restrictive legend so
that she could go forward with the transfer of her stock.
The issuer in Bender argued, in a fashion remarkably similar to
Protegrity's position in this case, that "[s]ince the only duty expressly
imposed by § 8-401 is a duty to 'register a transfer' of the underlying stock,
and since a request to issue a new certificate is not equivalent to a request
to register a transfer of the underlying stock," the registered owner could

"9 As addressed infra, it is Protegrity's position that questions involving the issuance of
replacement
2 certificates are governed by 8 DeL C. § 168. See also 8 Del. C. § 158.
ODel. Ch., 514 A.2d 1109 (1986).
"Seeid. at !111-13.
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not proceed under that section. 2 The Court rejected this interpretation
because it "ignores the realities of the securities transfer process."23
The Court explicitly interpreted the term "register the transfer" as
including the issuance of a new certificate when "[g]iven... commercial
realities, it is reasonable to construe the term 'register the transfer', as used
in § 8-401 of the UCC, to include those ministerial acts that normally
accompany such registration, including,where applicable,the issuance of
a new certificate. '2 4 Protegrity seeks to limit the reach of Bender's
construction in two ways. First, it argues that the construction in that case
is mere dicta and, as such, is not controlling. Second, it asserts that the
holding in Bender is limited to its facts.
With respect to Protegrity's argument that Bender's interpretation of
§ 8-401 was dicta, it bears noting that the construction by the Court in
Bender was undertaken in direct response to the defendant's motion to
dismiss in that case for failure to state a claim under that section of the
Uniform Commercial Code and was the product of considerable analysis.
Moreover, another opinion of this Court decided only last year addressed
an argument that an issuer had violated § 8-401 as interpreted by Bender
in having failed to "register the transfer" of its certificated stock.2" While
the Chancellor rejected the plaintiffs contention that § 8-401 had been
he
contravened, he implicitly embraced Bender's legal precepts (although
26
facts).
its
on
based
him
before
case
the
from
Bender
distinguished
Protegrity next argues that Bender must be limited to its facts. I
cannot agree. As noted above, the dispute between CAPM and Protegrity
is remarkably similar to the one between Bender and Memory Metals. In
Bender, the issuing company refused to accommodate the request of one
of its registered shareholders to reissue a certificate representing her
ownership in the company's shares because the company's president
asserted an adverse claim to the underlying securities represented by the
certificate in question. In the case now before this Court, Protegrity does
not dispute that it has similarly refused to deliver certificates to CAPM
because one of Protegrity's directors, in his capacity as officer and
22

1d. at 1115.
'Id. The Court observed that "[w]hen certificated stock is transferred, the issuance of
a new certificate to the transferee is normally an integral step in that process." Id.
24
1d. (emphasis added).
"See Leonard Loventhal Account v. Hilton Hotels Corp., Del. Ch., C.A. No. 17803,
mem. op. at 21-22, Chandler, C (Oct. 10, 2000), affd, Del. Supr., 780 A.2d 245 (2001).
26
See id. at 21 n.37 ("The Court recognized in Bender that 'it is reasonable to construe
the term "register to transfer," as used in § 8-401 of the UCC, to include those ministerial acts that
normally accompany such registration [of transfer], including, where applicable, the issuance of
a new certificate."').
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controlling shareholder of Gta Lejon, instructed Protegrity not to deliver
the certificates to CAPM based on his position that G6ta Lejon was the
rightful beneficial owner of the underlying shares.
The present dispute illustrates why the interpretation adopted by this
Court is a necessary one. Assuming for the moment that this Court were
to accept the interpretation advocated by Protegrity, each issuer would be
anointed the insurer of every transaction involving the transfer of its shares.
Issuers would be placed under a duty to investigate underlying transactions
to ensure the absence of any disputes involving beneficial ownership. Even
more problematic is- the possibility that any party's manifestation of a
purported interest in a company's stock could, upon objection, force an
issuer to investigate and scrutinize issues of beneficial ownership, thereby
handcuffing the registered owner's ability to transfer freely its shares.
Delaware law clearly does not contemplate such a scenario." 6 Del.
C. § 8-403 provides that only "a person who is an "appropriateperson to
make an endorsement or originate an instruction may demand that the
issuer not register transfer of a security by communicating to the issuer a
notification. 2 An appropriate person to "make an endorsement" is defined
as "the person specified by a security certificate ... to be entitled to the
security." 29 Similarly, an appropriate person "with respect to an instruction,
[is defined as meaning] the registered owner of an uncertificated
security."3 CAPM-not G6ta Lejon-was the entity named on both the
original certificate and the nine reissued certificates representing the
943,000 shares of Protegrity stock. Thus, G6ta Lejon was neither an
"appropriate person to make an endorsement" nor an "appropriate person
to originate an instruction" within the meaning of § 8-107 and, therefore,
was not empowered with the authority to demand that Protegrity not
register transfer of the reissued certificates as requested by CAPM.3'

""[I] t is clear that the transferee's right to registration, upon compliance with the
conditions set forth in §8-401 is not easily defeated by the issuer, even when presentment of the
shares is made in the context of an active dispute as to the validity of the underlying
conveyance." DONALD J.WOLFE, JR. & MICHAEL A. PITTENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY § 8-3[b], at 8-31
(2000) (emphasis added).
'6 Del. C. § 8-403 (emphasis added).
296 Del. C. § 8-107(a)(1).
306 Del. C. § 8-107(a)(2).
31
As observed in the Official Comments to the Uniform Commercial Code, Comment
One to Section 8-403:
[T] he general rule under this Article is that if there has been an effective
indorsement or instruction, a person who contends that registration of the
transfer would be wrongful should not be able to interfere with the
registration process merely by sending notice of the assertionto the issuer.
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Satisfied that the statutory obligation to "register the transfer"
includes a duty on the part of an issuer to deliver reissued certificates
evidencing the title of the holder of retained securities, I will now turn to
the second showing required by this section. As stated above, in order for
CAPM to establish that Protegrity breached its duty to register the transfer
under § 8-401, it must further establish that no material issue of fact exists
regarding whether the seven additional conditions were met. Protegrity
does not address the seven separate showings required by § 8-401(a) and
Protegrity does not seek to justify why it refused to register the transfer
under that section (other than to argue that the section is inapplicable). I
will, nevertheless, address each showing in turn.
With respect to § 8-401 (a)(1), there is no question that CAPM is the
registered owner of the 943,000 shares and, therefore, CAPM, as the
"person seeking registration of transfer[,] is eligible to have the security
registered in its name."32 As discussed above, CAPM is the "appropriate
person" for the purposes of § 8-401 (a)(2) and Protegrity has not raised an
issue challenging the authenticity or genuineness of CAPM's instruction
that Protegrity deliver to it the certificates as addressed by § 8-401 (a)(3).
Nor is there any evidence raising a question as to the collection of taxes33
or that the delivery would violate any restrictions imposed by Protegrity on
the transfer of the certificates.34 As noted above, G6ta Lejon lacked the
authority as an appropriate person to demand that the issuer not register
transfer and, therefore, § 8-403, as it pertains to § 8-401(a)(6), is not
material to this case. Finally, I am satisfied from the record and the above
discussion that "the transfer [requested by CAPM is] in fact rightful" as
required by § 8-401 (a)(7).
This view is also bolstered by 6 Del. C. § 8-404, which describes the
circumstances under which an issuer may become liable for the wrongful
issuance of certificates for its stock. As a general matter, as long as the
registration of a transfer is "pursuant to an effective endorsement or
instruction,"35 the issuer will not be liable for wrongful registration unless
there is a failure to comply with an effective demand not to register the
transfer under § 8-403(a), the issuer has been served with legal process

Rather, the claimant must obtain legal process.... Section 8-403 is an
exception to this general rule. It permits the registered owner-but not
thirdparties--to demand that the issuer notregister a transfer. (emphasis
added).
326 Del. C. § 8-401(a)(1).
3
See id. § 8-401(a)(4).
See id. § 8-401(a)(5).
"6 Del. C § 8-404(c).
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enjoining it from registering the transfer, or the issuer acts in collusion with
the wrongdoer. The record contains no factual basis suggesting that CAPM
and Protegrity were in collusion, or that either Gtta Lejon or anyone else
had obtained an injunction against delivery of the certificates to CAPM.
Also, as observed above, no effective demand under § 8-403(a) was made.
As such, Protegrity would not have been exposed to liability if it had issued
the certificates to CAPM as requested.
2. 6 Del. C. &8-501 - CAPM as Securities Intermediary.
Protegrity argues in the alternative that even assuming that this Court
were to hold (as it has) that § 8-401 placed it under a duty to deliver the
remaining stock certificates to CAPM, Part 5 of Article 8 of the Uniform
Commercial Code, which governs the activities of "securities
intermediaries," "makes it clear that the entitlement holder, or beneficial
owner, of the shares possesses superior title to the record holder [and
therefore that Protegrity, as issuer,] had the right and obligation to ensure
that its course of conduct in this dispute observed the strictures imposed by
Article 8.36 Thus, Protegrity contends that CAPM, acting as commission
agent for LF's assignee (G6ta LZjon), acted as a "securities intermediary"
within the meaning of Part 5, having held the stock for the benefit of its
entitlement holder (G6ta Lejon).
Part 5 governs security entitlements and their relationship to
securities intermediaries. A "securities intermediary" is defined by 6 Del.
C. § 8-102(a)(14) as "(i) a clearing corporation; or (ii) a person, including
a bank or broker, that in the ordinary course of its business maintains
securities accounts for others and is acting in that capacity." While there
can be no reasonable assertion that CAPM falls within the meaning of a
securities intermediary as a clearing corporation, the second part of the
definition warrants further discussion. "Securities account," as defined by
6 Del. C. §8-501(a), comprises "an account to which a financial asset is or
may be credited in accordance with an agreement under which the person
maintaining the account undertakes to treat the person for whom the
account is maintained as entitled to exercise the rights that comprise the
financial asset." The questions before me, therefore, appear to be, first,
whether the commission agent agreement between CAPM and LF
constitutes an arrangement creating a securities account within the meaning
of Part 5 and, if so, second, the extent to which such an arrangement relates
to the duty of an issuer to register a transfer.
36

Defendant's Response at 22.
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The Official Comments to the Uniform Commercial Code provide

that:
Whether an arrangement between a firm and another person
concerning a security or other financial asset is "securities
account" under this Article depends on whether the firm has
undertaken to treat the other person as entitled to exercise the
rights that comprise the security or other financial asset."
The term securities account was intended to cover the relationship
between institutional investors and their customers in which the former
manages the latter's holdings. The issue here is whether the definition set
forth above also encompasses the commission agreement between CAPM
and G6ta Lejon (as LF's assignee).
The July 2, 1999 "Commission Agreement," as augmented by the
two July 12, 1999 supplements, contemplates an arrangement under which
CAPM agreed to arrange debt financing for LF for the purchase of the
Protegrity shares. That agreement sets forth the "scope and character of the
commission" and provides that CAPM will, among other things, arrange
bridge financing of approximately $2,500,000 and undertake to research,
advise, and locate potential buyers for LF in carrying out the sale of the
Protegrity stock."
While this type of arrangement may not be the typical one
contemplated by Part 5 of Article 8, perhaps under applicable Swedish law,
the above-referenced "Commission Agreement" may constitute a
relationship that more closely mirrors that of one between a broker and
customer. While I am not be persuaded based on the record before me that
Swedish law requires such a finding, I cannot authoritatively state that it
does not. In any event, however, Part 5 is not determinative of the motion
before me.
Even assuming that CAPM is a "securities intermediary" and G6ta
Lejon is an "entitlement holder" within the meaning of Part 5, the rules in
that Part do not affect the duties of Protegrity as issuer of the stock.
Protegrity, as issuer of the 943,000 shares in question, does not attempt to
categorize its status as either the securities intermediary or the entitlement
holder. As recognized by Protegrity, Part 5 imposes a duty on an
intermediary to treat the entity for which the stock is held and maintained

Comment 1, Uniform Commercial Code, Section 501.
Defendant's Response, Ex. 2.

"Official
38
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"as entitled to exercise the rights incident to the security."39 Part 5 does not
address or contemplate the rights or duties of issuers. Instead, I am of the
opinion that Part 4 defines the duties and obligations of issuers, while Part
5 is reserved for relationships between securities intermediaries (which can
include legal titleholders) and entitlement holders (which can include
beneficial owners). In other words, §§ 8-401 and 8-403 expressly confer
upon "authorized persons" the requisite standing to demand that an issuer
not register a transfer of a given security. Part 5, in contrast, speaks only
to the rights of an entitlement holder vis-i-vis its securities intermediary
and is, thus, inapposite. Accordingly, Protegrity's attempt to employ Part
5 as a means for justifying its refusal to deliver the certificates fails.
3. 6 Del. C. &8-301 - Gbta Lelon as CAPM's Agent.
Protegrity next argues that it fulfilled its issuance obligation by
having delivered CAPM's nine stock certificates at the investors'
conference in Sweden to Mr. Melin on behalf of CAPM in his capacity as
a director of G6ta Lejon. Protegrity relies on 6 Del. C. § 8-301(a), which
reads in relevant part:
Delivery of a certificated security to a purchaser occurs when:
(1) the purchaser acquires possession of the security
certificate;
(2)
another person, other than a securities intermediary, either acquires possession of the security certificate
on behalf of the purchaser or, having previously acquired
possession of the certificate, acknowledges that it holds [the
certificate] for the purchaser; or
(3) a securities intermediary acting on behalf of the
purchaser acquires possession of the security certificate, only
if the certificate is in registered form and has been specially
4
endorsed to the purchaser by an effective endorsement. 0
Protegrity asserts that it delivered the certificates to G6ta Lejon as
CAPM's agent" and argues, consequently, that it satisfied its delivery
obligations under § 8-301.42 In other words, Protegrity claims that the
39

Defendant's Response at 22 (citing 8 Del. C. § 8-501(a)).

40 Del. C. § 8-301(a).
41
See supra text accompanying
42

note 8.
See Defendant's Response at 23 (stating that "[dielivery of the Protegrity stock
certificates was completed at that time to the record owner and the beneficial owners of the shares,
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certificates were validly delivered to CAPM when they were delivered to
G6ta Lejon, acting on behalf of CAPM as its agent. 3 Agency law centers
on the authority of one party to act on behalf of another. Such authority is
revocable at the discretion of the principal who can terminate the agency
relationship at any time. Assuming for the purposes of Protegrity's
constructive delivery argument the existence of an agency relationship
between CAPM (as principal) and G6ta Lejon (as agent), any authority that
may have been vested in G6ta Lejon empowering it to accept the
certificates on CAPM's behalf was clearly terminated prior to the
November 2000 delivery, a fact that had been expressly communicated to
Protegrity.
Protegrity admits that CAPM had contacted it and demanded the
delivery of the certificates to CAPM prior to the November 2000 delivery
to Mr. Melin." Mr. Melin acknowledges that "[Protegrity] informed him
that CAPM had phoned Protegrity and requested that the certificates...
' Again, it is unrefuted that both of these combe delivered to CAPM."45
munications occurred before Protegrity's November 2000 delivery of the
certificates to Mr. Melin. It is inconsistent and futile, therefore, for
Protegrity to assert now, as it does, that Mr. Melin was acting as an agent
with the authority to accept the certificates on behalf of CAPM. It is
simply an undisputed fact from the present record that Protegrity had ample
notice that CAPM had terminated Mr. Melin's authority, to the extent that
there may have been such authority, to accept the certificates on its behalf.
4. 8 Del. C. § 168 - Lost or Stolen Certificates.
Protegrity devotes a significant portion of its argument to 8 Del. C.
§ 168, which governs actions for replacement of lost, stolen, or destroyed
certificates. While CAPM initially raised § 168 in its complaint, it has not
sought relief under this section in its summary judgment motion, and,
accordingly, I need not address the merits of any § 168 claim.46

as their interests may be determined").
"3It should be clear that the agency relationship relevant to analyzing Protegrity's § 8301 argument is separate and distinct from Protegrity's position that CAPM acted as commission
agent for the 943,000 shares it claims were beneficially owned by Gota Lejon. In the latter
relationship, Protegrity argues that CAPM served as G~ta Lejon's commission agent, holding the
shares as the nominal owner for the benefit of its principal, Gota Lejon. In its constructive
delivery argument, Protegrity asserts that Gota Lejon served as CAPM's agent and, as a result, was
authorized to accept the certificates from Protegrity on CAPM's (its principal's) behalf.
"See Dahl Dep. at 31-32.
45
Melin Aff. 128.
"When CAPM filed its complaint, it did not know if the certificates, in the words of
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Accordingly, CAPM is entitled to summary judgment requiring
Protegrity to deliver to it the nine certificates evidencing its record
ownership of the 943,000 shares.
V. Gita Leion's Motion to Intervene
G6ta Lejon moved for leave to intervene into this case on the day
that CAPM's motion for summary judgment was argued. Through its
proposed complaint in intervention, G6ta Lejon seeks (i) a declaratory
judgment establishing that it is the record and beneficial owner of the
943,000 shares of Protegrity stock and, therefore, entitled to registration of
the shares in its name; (ii) a mandatory injunction requiring CAPM to
execute a stock power directing Protegrity to transfer registration of the
shares to G6ta Lejon; and (iii) a mandatory injunction directing Protegrity
to register the transfer of the shares in G6ta Lejon's name. Thus, the relief
which G6ta Lejon requests is beyond the scope of the issues raised in this
litigation in its absence. Gota Lejon has asserted that because it has an
interest as the purported rightful beneficial owner in the 943,000 shares,
Chancery Court Rule 24(a)(2) entitles it to intervene as of right into the
present proceeding to protect its interest in those shares. Alternatively,
G6ta Lejon posits that it is entitled to permissive intervention in this case
under Chancery Court Rule 24(b)(2)."7
A.

Intervention of Right.

As set forth above, Gota Lejon, as the assignee of LF's rights under
the put-call agreement between LF and Domaren, claims to be the rightful
beneficial owner of the 943,000 shares. As such, it argues that it is entitled
to intervene as a matter of right in the present dispute between CAPM and
Protegrity. Chancery Court Rule 24(a)(2) provides:
Upon timely application anyone shall be permitted to
intervene in an action: ...(2) when the applicant claims an
interest relating to the property or transaction which is the

8 DeL C. § 168, were "lost, stolen or destroyed" because Protegrity had delivered them to Glta
Lejon, instead of delivering them to CAPM, the legal owner. Having subsequently learned of
Frotegrity's actions and position, CAPM has made it clear that is not pursuing any relief under
§ 168.
47Gta Lejon does not invoke either Court of Chancery Rule 24(a)(1) or 24(b)(1)
because there is no applicable statutory authority for intervention, either absolutely or
conditionally.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 27

subject of the action and the applicant is so situated that the
disposition of the action may as a practical matter impair or
impede the applicant's ability to protect that interest, unless
the applicant's interest is adequately represented by existing
parties.
The dispute between CAPM and Protegrity in which Gcta Lejon has sought
to intervene involves CAPM's claim that Protegrity breached its statutory
duty, as issuer, in having failed to "register a transfer" of the stock
certificates representing its registered ownership of the 943,000 shares.
Although several ancillary issues and disputes underscore the transactions
and dealings among various players leading up to CAPM's application for
relief under § 8-401, the only issue before the Court is the appropriateness
of Protegrity's refusal to deliver the certificates. In its motion to intervene,
GLSta Lejon states that "it is clear that [it] claims an interest in the property
at issue in the present litigation."4 Viewed against the backdrop of the
dispute before this Court and the realities of this Court's holding, however,
I find that G~ta Lejon's rights are not, and will not be, affected by the
present adjudication of CAPM's § 8-401 claim.
While CAPM's prayer for relief stemmed from its unrefuted status
as the legal and registered owner of the 943,000 shares, GSta Lejon's
motion to intervene centers on its claim that it is the rightful beneficial
owner of the stock.49 CAPM's duties to G6ta Lejon as commission agent
and any doubts regarding the rightful beneficial owner of the 943,000
shares of Protegrity stock were not before this Court and those questions
involve the disposition of rights distinct from those existing in the present
controversy. The only material issue in this case was the "ministerial"
function of delivering the nine certificates to their lawfully registered
owner. By definition, the certificates at issue in this case are only
representative of the underlying stock. Consequehtly, the fact that GSta
Lejon's interests are not represented in the present litigation is immaterial
because the dispute between CAPM and Protegrity does not affect its rights
or claims to the ownership of that stock.
G6ta Lejon argues that if I were to rule, as I have, that Protegrity
inappropriately failed to "register [the] transfer" by refusing to deliver to
CAPM the stock certificates, that "the ability of G6ta Lejon to protect its
48

Gota Lejon's Mot. to Intervene at 3.

4

G~ta Lejon in its proposed complaint in intervention seeks an order mandating
transfer of the Protegrity stock to it from CAPM. Any entitlement to that relief derives from Gota
Lejon's alleged status as the beneficial owner, and, thus, this aspect of its application is simply
another effort to have this Court address the issue of beneficial ownership.
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ownership interest could be significantly diminished, as CAPM already has
to MacBay... without the authorization of
purported to sell the shares ...

G6ta Lejon." 50 My construction of § 8-401 and my decision granting
CAPM relief do not address or affect beneficial ownership of those shares.
It is true that CAPM has purported to sell its Protegrity stock to MacBay.
MacBay, however, is not even a party in these proceedings and perhaps
would be considered indispensable to any determination of beneficial
ownership.
Accordingly, G6ta Lejon's motion to intervene under Court of
Chancery Rule 24(a) is denied.
B. Permissive Intervention.
G6ta Lejon argues alternatively that this Court should grant its
motion to intervene under Court of Chancery Rule 24(b), which provides:
Upon timely application anyone may be permitted to
intervene in an action:... (2) when an applicant's claim or
defense and the main action have a question of law or fact in
common. In exercising its discretion the Court shall consider
whether the intervention will unduly delay or prejudice the
adjudication of the rights of the original parties.
Rule 24(b) requires this Court to consider, in the exercise of its
equitable discretion, whether intervention by Gbta Lejon will "unduly delay
or prejudice the adjudication of the rights of the original parties."'" In
opposition to Gota Lejon's motion, CAPM notes that the company's motion
comes some four months into the proceedings and after discovery by both
parties has been completed. Moreover, as stated above, G6ta Lejon's
motion was filed on the very day that this Court heard oral argument on the
summary judgment motion presently before it.
Notwithstanding the cases cited by G6ta Lejon as support for its
assertion that its motion should not be barred as "untimely,"52 the facts and

circumstances of this action require that I find otherwise. "[C]ourts
generally have been reluctant to allow intervention when the applicant
appears to have been aware of the litigation but has delayed unduly seeking

1°G~ta Lejon Mot. to Intervene at 3.
"ICourt of Chancery Rule 24(b).
2
1 SeeAgranoffv. Miller, Del. Ch., C.A. No. 16795, Strine, V.C. (Feb. 18, 1999) (bench
ruling); Dugan v. Dineen, Del. Ch., C.A. No. 10864, Chandler, V.C. (June 12, 1990).
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to intervene." 3 Nowhere in its moving papers does Gota Lejon explain or
justify its four-month delay in seeking to intervene. Gtta Lejon does not,
and cannot, argue that it was unaware of the present dispute or that the
present dispute changed in tenor to an extent where it felt compelled to
intervene after sitting on the sidelines until now. To the contrary, G~ta
Lejon has loomed in the background of this controversy since its inception.
In fact, Gota Lejon has been an active participant in the events leading up
to and creating this controversy.
"The most important consideration in deciding whether a motion for
intervention is untimely is whether the delay in moving for intervention
will prejudice the existing parties to the case."'" Certainly, as is the case
here, CAPM would be prejudiced if I were to expand the scope of the
present dispute to include an adjudication of the rightful beneficial owner
of the shares." CAPM has successfully argued that its rights as registered
owner were violated as a result of Protegrity's refusal to deliver the
certificates. For me to endeavor, by way of allowing Gota Lejon to
intervene, to expand the narrow issue raised by CAPM would force CAPM
to remain in these proceedings, engage in further discovery, and prolong
this already delayed "expedited" litigation.56 I recognize that it is
completely within G~ta Lejon's discretion and right to institute a new
proceeding for the resolution of its alleged stake in the Protegrity shares.
However, because CAPM's rights would be prejudiced if I were to allow
Gota Lejon to seek adjudication of its claim in this present dispute of
narrow focus and thereby delay its resolution, I deny Gtta Lejon's motion
to intervene under Court of Chancery Rule 24(b).17

53

7C WRIGHT, MILLER & KANE, FEDERAL PRACTICE & PROCEDURE § 1916, at 430 (2d

ed. 1986 & Supp. 2001).
"4Id. at 435.
"Cf. WOLFE & PITTENGER, supra note 27 (stating that "as a result of the summary

nature of the[se] proceeding(s], attempts to stay the proceeding pending resolution of the adverse
claims to ownership have proven unsuccessful").
6
Although Agranoffand Dugan allowed intervention very late in the judicial process,
neither potential intervenor raised a separate and distinct issue of the magnitude of the beneficial
ownership claim that Glita Lejon seeks to assert. Both cases emphasize the fact-specific nature
of the Court's inquiry. In Dugan, for example, the intervenor had been relying upon a party who
capitulated and stipulated to judgment without any significant advance notice to the intervenor.
Here, all of the responsibility for the delay in the filing of the intervention motion appears to be
the responsibility of Gtta Lejon, which as yet has failed to cobble together a plausible explanation
for its delay. In both Agranoff and Dugan, the potential for prejudice was the paramount
consideration in the Court's timeliness analysis, and, as outlined above, CAPM will be prejudiced,
both because of delay and because of having to address additional issues in this forum, if the
motion to intervene is granted.
"In finding that Gdta Lejon's motion to intervene should be denied as untimely and to
avoid unduly prejudicing CAPM, I need not address Rule 24(b)' s requirement that there be a
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VI. Conclusion
I have found that there are no issues of material fact, and I hold that
the duties imposed on Protegrity as the issuer of the stock in question
included an obligation to deliver to CAPM the certificates evidencing its
legal ownership in the shares. Accordingly, CAPM's motion for summary
judgment is granted in part, and I direct Protegrity to deliver to CAPM nine
certificates evidencing CAPM's registered ownership in the 943,000 shares
of Protegrity stock not less than 30 days and not more than 40 days from
the date of this opinion. I have delayed the delivery of the certificates to
CAPM to allow G6ta Lejon the opportunity to assert its claims in an
appropriate action before an appropriate tribunal.
I have also denied G6ta Lejon's motion to intervene.
IT IS SO ORDERED.

DOBLER v. MONTGOMERY CELLULAR HOLDING CO.
Nos. 18,105 & 18,499
Court of Chancery of the State of Delaware,New Castle
October 19, 2001
Martin S. Lessner, Esquire, and John J. Paschetto, Esquire of Young,
Conaway, Stargatt & Taylor, LLP, Wilmington, Delaware; Attison L.
Barnes, III, Esquire, of Gardner, Carton & Douglas, Washington, D.C., of
counsel, for plaintiffs.
David A. Jenkins, Esquire, of Smith, Katzenstein & Furlow, LLP,
Wilmington, Delaware, for defendant.

common question of law or fact. Nevertheless, the preceding analysis suggests that questions as
to the rightful beneficial owner of the shares are different from those issues relating to CAPM's
rights as the registered owner ofthe Protegrity stock to possess the certificates demonstrating such
ownership.
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NOBLE, Vice Chancellor
Plaintiffs, minority shareholders of Montgomery Cellular Holding
Co., Inc. ("MCHC" or "Defendant"), a Delaware corporation, have brought
two "books and records" actions under § 220 of the Delaware General
Corporation Law.I This is the Court's decision after trial of both actions on
January 18, 2001.
I. STATEMENT OF FACTS
MCHC, formed in the late 1980's, operates an FCC licensed
non-wireline cellular system in the Montgomery, Alabama area. The
Plaintiffs acquired their minority interests in MCHC at the time the
corporation was formed. They each own 45 shares of MCHC's stock,
which represents, in the aggregate, approximately 5% of MCHC's shares.
Palmer Wireless Holdings, Inc. ("Palmer Wireless") holds the remaining
95% of MCHC's shares.
The current ownership structure of the majority interest in MCHC
is somewhat complicated because of a substantial number of affiliate
relationships. Ultimately, however, control is now vested in Robert Price
("Price") through various Price-controlled entities. Originally, the majority
interest was owned by Edward Forks. Soon after incorporation, Forks sold
his majority stake to Palmer Wireless, Inc. through the entity Palmer
Wireless Holdings, Inc. Price acquired his interest in 1998 by merging an
entity called Price Communications Wireless, Inc. ("PrCW") with Palmer
Wireless, Inc. As a result of that merger, PrCW was the surviving entity
and held Palmer Wireless as a wholly-owned subsidiary.2
Thus, under MCHC's ownership structure, the majority shareholder
of MCHC is Palmer Wireless, which is a wholly-owned subsidiary of
PrCW, which, in turn, is the wholly-owned subsidiary of the ultimate
parent company, Price Communications Corporation. MCHC is the sole
shareholder ofMontgomery Cellular Telephone, Co., Inc., which is the sole
shareholder of Price Communications Wireless, IV, the current licensee of
the cellular system.

iThe Plaintiffs in these actions are: Gerhard Frank Dobler ("Dobler"), Robert
Chapman, Grace Kittrell, GTRW Partnership, Gary McKee, James Bryant, Lloyd Dawson, Peter
Gauld, John Brown, and Harold Swart.
2
Palmer Wireless owns, in addition to its stake inMCHC, interests in fifteen other
cellular systems in Georgia, Florida, and Alabama.
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Price's domination over MCHC is not limited to his ownership
interest through affiliated entities. Price also has managerial control as the
chairman and sole member of MCHC's board of directors.
After Price gained!control of MCHC, the flow of information to the
minority shareholders was substantially reduced. Before Price gained
control, the minority shareholders had received annual summaries of
MCHC's performance. These reports were typically distributed at the
annual shareholders meeting. After Price assumed control, these reports
were no longer prepared and distributed. The last report was distributed at
the May 1998 meeting when Price was elected the sole director.
In addition to discontinuing the practice of providing the
performance reports to the minority shareholders, MCHC failed to hold the
required annual shareholders meeting in 1999. Twenty-eight months
elapsed between meetings until the most recent annual meeting was held
on August 25, 2000.
Concerned by the lack of available information regarding MCHC's
finances, Dobler, a minority shareholder, sent Price several certified letters
in 1999 asking for information concerning MCHC's financial health.
Especially troublesome to Dobler was the fact that the shareholders of
MCHC had never received dividends from their investment. Dobler also
sent letters to, and called, Patrick Meehan, Price's attorney, seeking the
same information. These pleas were without result.
When these somewhat informal requests for information failed, the
minority shareholders made a formal demand for an inspection ofMCHC's
books and records under 8 Del. C. § 220.' The demand letter stated that the
information was sought for the purposes of determining: (1) the reason for
the non-payment of dividends to the minority shareholders, (2) whether the
corporation had the financial wherewithal to pay such dividends, and (3)
whether MCHC had been the victim of waste or mismanagement. This
time, Defendant responded by providing the Plaintiffs with some financial
records.4 The Plaintiffs concluded that these records were not fully
responsive to their demand and, thus, filed the first of two books and
records actions in this Court.'
After the April Demand and the filing of the first books and records
action, as noted above, MCHC noticed and held a shareholders meeting in
3

Demand for Inspection of Corporate Books and Records (April 24, 2000). Tr. Ex. I
("April Demand").
4
In response to the April Demand, Defendant provided Plaintiffs two sets of documents.
The first, on May 15, 2000, contains certain financial records. Tr. Ex. 3. The second, provided
on June 28,2000, contains certain non-financial records. Tr. Ex. 4.
'Dobler v. Montgomery Cellular Holding Co., Inc., Del. Ch., C. A. No. 18150.
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August 2000. At that meeting, the minority shareholders asked many
pointed questions concerning the financial status of MCHC but received no
concrete answers from Price's representative, his attorney, Patrick Meehan.
After the meeting, and "off the record," Mr. Meehan asked the minority
shareholders if they would sell their shares to the majority shareholder.
Based on this development, the Plaintiffs sent another demand letter to the
Defendant seeking access to corporate books and records for the purpose
of valuing their minority shares.6 Again, they were not satisfied with the
response and chose to file a second books and records action in this Court.7
These two actions were consolidated and proceeded to trial in
January 2001. The Plaintiffs presented two witnesses: Dobler, a
shareholder, and Hal Young, their expert in valuation and forensic
accounting.8 MCHC called no witnesses.
II. ANALYSIS
The Delaware General Corporation Law expressly provides
shareholders with the right to inspect the books and records of the
corporations in which they have an ownership interest.' This right,
however, is not absolute. A shareholder seeking access to a corporation's
books and records must demonstrate (1) that the shareholder has demanded
inspection of the records in the proper form and manner, and (2) that the
shareholder has a proper purpose for making such a demand.'0
In this case, the Defendant has not disputed that the Plaintiffs'
demands, both in April and in November, were proper both as to form and
manner. Instead, the Defendant disputes the propriety of two of the three

6

Demand for Right to Inspect Books and Records (November 2, 2000). Tr. Ex. 2
("November Demand").
7
Dobler v. Montgomery Cellular Holding Co., Inc., Del. Ch., C.A. No. 18499.
'The foregoing statement of facts is based upon the testimony of Plaintiffs' two
witnesses and the documents admitted into evidence. I found the witnesses to be credible, a
conclusion not seriously challenged by Defendant.
'8 Del. C. § 220(b) provides in pertinent part that:
Any stockholder, in person or by attorney or other agent, shall, upon written
demand under oath stating the purpose thereof, have the right during the
usual hours for business to inspect for any proper purpose the corporation's
stock ledger, a list of its stockholders, and its other books and records, and
to make copies or extracts therefrom. A proper purpose shall mean a
purpose reasonably related to such person's interest as a stockholder.
!'See 8 Del. C. § 220(c); see also Security FirstCorp. v. U.S. Die Castingand Dev.
Co., Del. Supr., 687 A.2d 563, 566-69 (1997); Saito v. McKesson HBOC, Inc., Del. Ch., C.A.
No. 18553, mem. op. at 7, Chandler, C. (July 10, 2001).
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purposes advanced by the Plaintiffs for the demand and the ultimate scope
of any court-ordered inspection of the corporation's books and records.
A.

Proper Purpose.

As noted above, shareholders seeking to inspect a corporation's
books and records pursuant to § 220 must articulate a proper purpose for
demanding an inspection. A "proper purpose" means "apurpose reasonably related to such person's interest as a stockholder.""
Through their April and November Demands, the Plaintiffs advanced
the following three purposes:
I.
2.
3.

to investigate potential acts of waste and mismanagement by MCHC's Board;
to evaluate MCHC's failure to pay dividends over the
life of the corporation;' 2 and
to value their minority shares in MCHC.

The Defendant acknowledges that valuing the minority shares is a
"proper purpose" under the statute.' 3 It does, however, challenge directly
the validity of the need to evaluate the non-payment of dividends and,
indirectly, the desire to investigate suspected acts of corporate waste and
mismanagement.
The Defendant argues that seeking to evaluate the non-payment of
dividends is not a recognized "proper purpose" because the shareholder
does not have the ability to compel the corporation to pay dividends.
While the law in Delaware may be unclear as to whether this purpose,
standing alone, is proper, it iswell-settled that this purpose is proper when
combined with a request to value shares of the corporation. 4 Here, the

"8 Del. C. § 220(b).
'The first two purposes identified in the April Demand have been combined here for
convenience.
"See CM& M Group,Inc. v. Carroll,Del. Supr., 453 A.2d 788, 792-93 (1982).
14Helmsman Management Servs., Inc. v. A & S Consultants, Inc., Del. Ch., 525 A.2d
160, 165 (1987). In Helmsman, the Court concluded:
Likewise valid are Helmsman's stated purposes of determining A & S's
present and past ability to pay dividends. The ability to pay dividends is one
of several recognized components of a corporation's fair value. Therefore,
A & S's ability to pay dividends would be a proper purpose for an
inspection under § 220, if only as part of a more general inquiry into the
value of Helmsmans A & S holdings.
Id. (citations omitted).
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Plaintiffs have articulated a need for valuing their shares and have made
that need the subject of their November Demand.
The Defendant also argues that these two purposes, non-payment of
dividends in the April Demand and valuation of MCHC holdings in the
November Demand, were never "linked" together. The two demands were
independent of each other, and, accordingly, Defendant argues that the
records initially sought for the purpose of ascertaining the reasons for nonpayment of dividends, but not specifically sought in November for
valuation purposes, are not properly subject to inspection. The Defendant
cites no authority for this proposition and I find the argument
unpersuasive.11 Moreover, the records sought in the April Demand
generally address the waste and mismanagement concerns; the November
Demand focuses on valuation. Although Plaintiffs may have described
their demands as "independent," I do not understand that description to
have set up an insurmountable barrier between the two Demands. Finally,
to the extent that certain records may serve multiple purposes, it should be
noted that "'[o]nce a shareholder has established a proper purpose for the
demanded inspection, any secondary purpose he or she may have is
generally considered to be irrelevant.

."'16

It is also well-settled that investigation into corporate waste and
mismanagement is a proper purpose for a books and records inspection
under § 220." "[A] stockholder may demonstrate a proper demand for the
production for corporate books and records upon a showing, by a
preponderance of the evidence, that there exists a credible basis to find
probable corporate wrongdoing. The stockholder need not actually prove
the wrongdoing itself by a preponderance of the evidence." I" The
Plaintiffs' request will fail to meet this standard if it evinces a "[m]ere
curiosity or a desire for a fishing expedition.... But the threshold may be

"5The Defendant asserts that the issue is now moot because it has provided all existing
financial records responsive to the Plaintiffs' demand for information necessary to value their
shares. I decline MCHC's invitation to avoid this issue on mootness grounds. First, the only
evidence that certain records do not exist is correspondence from counsel. While I do not doubt
counsel's veracity, I do not know the source or the reliability of his information. Second, if such
records are subsequently discovered, there will be no need to revisit the claim. Third, Defendant's
representation that certain records do not exist came only three days before trial. Finally, there
may be some question as to whether the document involved is an MCHC record or a record of an
affiliate. See discussion infra Part I.C.
' 6Thomas & Betts Corp.v. Leviton Mfg. Co., Inc., Del. Supr., 681 A.2d 1026,1030 n. 1
(1996) (citations omitted).
"7Security FirstCorp., 687 A.2d at 567.
'old. at 565.
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satisfied by a credible showing, through documents, logic, testimony or
otherwise, that there are legitimate issues of wrongdoing." 9
The Defendant contends that the Plaintiffs have failed to adduce
sufficient record evidence to show, by a preponderance of the evidence,
that there exists a credible basis for finding probable corporate wrongdoing
and, thus, fail to state a proper purpose for a books and records inspection.
I disagree.
The Plaintiffs have, introduced sufficient record evidence to satisfy
this standard. Through the testimony of their two trial witnesses and the
documents introduced as evidence, the Plaintiffs have raised serious and
credible concerns that MCHC's Board, through its single board member
Price, has engaged in or authorized transactions that may evidence
corporate waste and mismanagement.
The Plaintiffs' expert, relying on the financial statements released by
the Defendant, testified that those statements raised several "red flags." For
example, Plaintiffs' expert expressed serious concern about "advances" to
affiliates. In the early years, affiliates advanced money to MCHC. In fact,
in 1993, MCHC owed approximately $12 million to its affiliates. Those
liabilities had been paid in full by 1998. After Price took control, however,
the flow of money reversed and MCHC began making "advances" to its
affiliates. These advances to affiliates were $1.2 million in 1998 and grew
cumulatively to $8 million in 1999 and to $13 million through November
2000.20 During this period, "advances to affiliates" exceeded MCHC's net
income. These "advances" now represent the.second largest asset of this
cellular telephone company.2
While '"advances" to affiliates, in some contexts, may be entirely
proper, the Plaintiffs have provided credible evidence that these "advances"
are suspect. For example, the financial statements merely label them as
"advances." There is no evidence, however, concerning the nature of these
advances and who received them. The Defendant asserts that these
advances are in the nature of "loans" and are, thus, viable assets of the
corporation. Surprisingly, the Defendant states that no documents exist
2
regarding the nature, terms, or obligors of nearly $13 million in loans.Y
Further, Plaintiffs' expert illustrated that expenses paid to affiliates
as a percentage of total expenses were 30% in 1998, but in 1999, they were
only 16% of the total; there were, however, gaps in the numbers-the
t"1d. at 568; see also Thomas & Betts, 681 A.2d at 1031 (stating that this purpose must
be supported
2 by credible record evidence).
°Trrial Transcript at 91-92 ("T.T.").
21
1d. at 96.
22Tr. Ex. 15.
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actual figure could be either higher or lower.2 3 Also troublesome was
Defendant's assertion that there are no records memorializing these
expenses such as contracts, invoices, or the like.
Finally, Dobler provided credible testimony that raised concerns
about the handling of equipment at MCHC. Dobler stated that at one time
he was told that MCHC paid several million dollars for a "switch" that
transfers calls through the system. It is now unclear whether MCHC owns
this significant piece of equipment and, if not, who does own it. There is
evidence that MCHC is now paying annual rent of over $1 million for use
of a switch.
I find that the record contains sufficient credible evidence showing
probable corporate wrongdoing. Especially telling is the apparent lack of
documentation for significant transactions with affiliates. For that reason,
I find that Plaintiffs have established that the investigation of corporate
waste and mismanagement is, here, a proper purpose for a books and
records inspection under § 220.
Scope of Relief.

B.

Having found that the Plaintiffs have invoked proper purposes for an
inspection of the corporate books and records, the Court must now
determine the scope of the relief that should be granted. "In determining
the scope of inspection relief, the overriding principle is that only those
records that are 'essential and sufficient' to the shareholder's purpose will
be included in the court-ordered inspection."24 The Plaintiffs bear the
burden of meeting this standard.2" The Court is charged with the responsibility of setting the parameters, or scope, of the inspection, in an order
'
which has been described as "circumscribed with rifled precision."26
Heeding the Court's request at the conclusion of the trial, the
Plaintiffs' post-trial brief specifically delineates both the broad categories
and examples of specific documents within each category that would be
responsive to their April and November Demands. The Plaintiffs identify
five categories of documents that they seek in order to advance the
purposes identified in their demands. Four categories are directly
calculated to ferret out corporate waste and mismanagement and will, to a
lesser extent, bear on the valuation of shares. The last category seeks

IT.T. at 90; Tr. Ex. 11.
24
Helmsman, 525 A.2d at 167; see alsoSecurity FirstCorp., 687 A.2d at 570; Kortam

v. Webasto Sunroofs, Inc., Del. Ch., C.A. No. 17237, mem. op. at I1,Jacobs, V.C. (Feb. 9,2000).
25

2

Thomas & Betts Corp., 681 A.2d at 1035.

6Security First Corp., 687 A.2d at 570.
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records solely designed to facilitate the calculation of the value of MCHC's
minority shares. These categories, and the specific documents within each
category, will be discussed in the order presented in the Plaintiffs' brief.
1.

Books and records necessary to evaluate the circumstances by which $13,291,935 was advanced from MCHC
to related parties.
A.

Decision-making documents regarding advances:
Internal corporate memorandums, e-mails, letters,
minutes and resolutions, or other documents, from
1997 to present, which reflect the decision-making of
MCHC and, if applicable, each affiliate, with respect to
any of the $13,291,935 in "advances" from MCHC to
such affiliate.

B.

Terms and conditions of Advances
Promissory notes, loan agreements, summaries of
terms and conditions, or other documentation of the
$13,291,935 in "advances" from MCHC to affiliates.

These documents, both as a broader category and as specifically
delineated, are essential to and sufficient for determining the nature and
character of these "advances" to affiliates. Only by viewing supporting
documents, instead of only the line item total on a financial statement, can
the Plaintiffs determine whether these transactions are acts of corporate
waste or mismanagement. The decision-making documents will indicate
whether the decision of the MCHC Board in granting the advances
complied with the corporation's by-laws and the attendant fiduciary duties.
Documents reflecting the terms and conditions of the advances are
necessary to determine whether the advances are fair to MCHC.27 Because
these documents and records are necessary and sufficient to further a
proper purpose for a books and records demand, the Defendant must allow
the Plaintiffs to inspect these documents.

"The import of these documents is not limited to investigating acts of corporate waste
and mismanagement. This information is also significant in valuing the shares of MCHC. For
instance, the terms of these advances will determine their future value as assets of the corporation.
If, however, they are not in the nature of a loan and have no repayment terms, their formal value
as assets of MCHC is questionable.
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Books and records necessary to evaluate the extent to
which $17,000,000 in equipment has been transferred
from MCHC to related parties and the circumstances of
such transfers:
A.

Decision-making documents relating to equipment
transfers:
Internal corporate memorandums, e-mails, letters,
minutes and resolutions, or other documents, from
1997 to present, which reflect the decision-making of
MCHC and, if applicable, each affiliate with respect to
any transfer from MCHC to its related parties of any
of the $17,000,000 in equipment as shown in the
financial statements, or authorization, approval or plan
for the acquisition and disposition to related parties of
the $17,000,000 in equipment.

B.

Terms and conditions of equipment transfers:
Invoices and/or other documentation setting forth the
price or value of equipment purchased by MCHC,
which was subsequently transferred to related parties,
as well as sales agreements, loan agreements,
transfer/assignments, bills of sale, summaries or other
documentation of any transfer from MCHC to related
parties of any of the $17,000,000 in equipment.

C.

Specific equipment owned, transferred, or replaced
by MCHC:
Documents sufficient to show each cell site or switch
owned, transferred, or replaced by MCHC, as well as
information historically provided within the
shareholder report.

For reasons similar to those above, I find that the Plaintiffs have
demonstrated that the documents they seek relating to the transfer of
equipment from MCHC to affiliates are necessary and sufficient to
determine whether transfers of equipment did indeed occur and on what
terms if they did. This, in turn, will help determine whether the MCHC
Board has engaged in acts of waste or mismanagement with regard to the
equipment of MCHC. The terms of any transfer of equipment from MCHC
to its affiliates may also have a bearing on the valuation of MCHC's shares.
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The Plaintiffs have narrowed the scope of this request from
originally seeking information regarding all equipment transfers to now

requesting information relating to transactions with affiliates only. In their
reply brief, they also agree to limit their request for information on

equipment transfers to transactions within the past four years and excluding
single item transactions for less than $1000. Because the Plaintiffs have

demonstrated that information regarding the transfer of equipment to
affiliates is necessary and sufficient to further a proper purpose, I find that
the Defendant must make available the records requested with the
limitations as to date and amount noted above.
3.

Books and records necessary to evaluate agreements
between MCHC and related parties and the terms and
conditions of such agreements.
A.

Decision-making documents regarding related
party agreements:
Internal corporate memoranda, e-mails, letters, minutes
and resolutions, or other documents, from 1997 to
present, which reflect the decision-making of MCHC
and, if applicable, each affiliate, with respect to any
agreements, arrangements, or understandings between
MCHC and related parties, including the following
agreements:
(a) management and/or consulting
services agreements; (b) agreements for the reimbursement of out of pocket expenses; (c) financing agreements; (d) facility leases; (e) switching services
agreements; (f) billing services agreements; and (g)
roaming services agreements.

B.

Terms and conditions of related party agreements:
Agreements, other documents reflecting an arrangement or understanding between MCHC and related
parties, and invoices, payments, or promissory notes
arising under such agreements, arrangements, or
understandings, including: (a) management and/or
consulting services agreements; (b) agreements for the
reimbursement ofout of pocket expenses; (c) financing
agreements; (d) facility leases; (e) switching services
agreements; (f) billing services agreements; (g)
roaming services agreements; and (h) loan agreements.
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Various agreements and transactions with the majority shareholder
and affiliated entities provide opportunity for abuse-especially where
such arrangements involve a large percentage of the corporation's total
expenses as they do here. Thus, this is yet another facet of potential
corporate waste and mismanagement that the Plaintiffs are entitled to
investigate through a books and records action. The documents requested

are necessary to determine the scope and nature of any agreements between
MCHC and it affiliates. The documents requested are needed in order for
the Plaintiffs to determine whether MCHC has entered into agreements that
are fair to the corporation and are not the product of self-dealing on the part
of the Board. Moreover, the terms of the agreements are necessary for a
proper valuation of MCHC's shares because of their effect on the income
stream of the corporation. Thus, these documents are necessary to address
a proper purpose for a books and records demand under § 220, and
Plaintiffs are entitled to access to them.
4.

Financial records necessary to investigate the advances,
equipment transfers, and related party agreements:
A.

Ledger and Registers:
General ledgers from 1997 to present, including (a)
fixed assets; (b) loans to or advances from related
parties; (c) other assets; (d) payments to related parties
for services performed, regarding MCHC business,
whether or not labeled as MCHC;
Fixed asset registers from 1997 to present, including
asset acquisitions, dispositions, and depreciation
expense regarding MCHC business, whether or not
labeled as MCHC;
General ledgers from 1997 to present (the brief goes on
to list 23 specific accounts that Plaintiffs seek)'

Considering the nature of these documents or records and the
testimony of the Plaintiffs' expert at trial, the Court is not persuaded that
these records are essential for examining suspected acts of corporate waste
and mismanagement. While these records, by themselves, may "assist" 8

2
The Plaintiffs attempt to justify their request for these documents by stating that they
"will assist in the determination" of whether certain acts qualify as corporate waste. Op. Br. at
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in the Plaintiffs' efforts, they have failed to show how these documents are
not merely duplicative of the demands that I have granted above. The
Court has found that the operative documents relating to the advances,
equipment transfers, and agreements with affiliates were both necessary
and sufficient to address the purpose for which the demand was made.
Because the Plaintiffs have not shown that the general ledgers and registers
reflect specific details of the transactions, the operative documents for the
suspect transactions would be the best evidence of the care with which the
decisions were made by the board and the ultimate terms of these
transactions. For those reasons, I find that this type of evidence would be
duplicative of that approved by the Court above and that the Plaintiffs have
failed to prove that the evidence is necessary for their stated purpose.
Thus, the Defendant is not required to produce the general ledger accounts
and registers.
5.

Books and records necessary to determine the value of
Plaintiffs' ownership interests:
A.

Valuations conducted by MCHC (or related parties)
or third parties:
Records reflecting on the (i) "fair value" and/or the
intrinsic value of MCHC; (ii) the "book value" of
MCHC; (iii) internal valuation or cash flow projections
of MCHC performed by MCHC or any related party,
whether or not conducted in combination with the
valuation of related party systems; (iv) operations
projections of MCHC prepared by management and/or
third party valuations of MCHC; (v) actions
undertaken to pursue a public offering of MCHC
shares and/or to create a market for its shares and/or to
sell a controlling interest in MCHC.

26. While the Court does not seek to penalize witnesses for imprecise testimony as a general rule,
the Court notes that the Plaintiffs' expert testified with respect to these documents that "he would
like to see" these general ledger entries. T.T. at 126. That which one "would like to see" is not
always "necessary" to suit a given purpose. The labeling by the Plaintiffs or the Plaintiffs' expert
of a particular document as "necessary" does not control the issue. The Court is required to
evaluate, under the circumstances, whether the sought after document is necessary for the proper
purposes of the shareholders. When the witness uses less than precise language, the Court's duty,
i.e., to evaluate, under the circumstances, whether the sought-after document is necessary for the
shareholders' purposes, remains. As the Court does not grant relief because the "magic" words
are used, the Court conversely does not deny relief for failure to use the "magic" words, provided,
of course, that the requisite showing is otherwise accomplished.

