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The February 28 and March 14 VCUs appear to be similarly
limited. Management was aware of additional cost and revenue synergies
that the business teams were not including, partially for the reasons
described above and partially by design. 44 The EC, in its March 14
meeting, reiterated the stance it had taken one month earlier, rejecting
several of the pessimistic assumptions behind the bottom-up plans.
Management identified specific problems with the group reports; for
example, every group assumed that it would lose market share, an
assumption not shared by management, and the group plans still did not
include cost synergies from two key functional integration teams,
information technology and facilities. 5 Moreover, management also
believed that the current negative state of the economy was affecting the
bottom-up numbers.'
Top HP management was receiving negative financial information
at this time from other sources as well. First, on March 10, 2002, Ken
Wach, who had been "named on a future basis when the company is
combined to be the chief financial person for the enterprise systems
group, '47 sent Wayman and others an e-mail indicating that the report he
attached to the e-mail was "a frightening reality check on the clean room
and value capture revenue work."" Then, two days later, Clarke sent
virtually identical e-mails to Wayman and Capellas, attaching "the latest

"4As Wayman testified in his deposition: "m sitting here as CFO evaluating this
planning process, knowing full well that I have things in my pocket; and specifically no revenue
in here for printer pull-through, specifically a $2 1/2 billion cost synergy plan. And I can show
you a [McKinsey] document in July where it was $4 billion. We went with the 2 1/2. Upside
revenue synergies. I can show you a document in July, range of X to $X billion. Those are in my
pocket today." Wayman Dep. at 172:6-15; see also id. at 175:3-11 ("1 have high confidence, as
a very experienced CFO, that the ultimate cost synergy goals that are the basis of people's meeting
their performance plan will be above $2 L/2 billion and that the revenue numbers, which do not
yet have any revenue synergies up there, will include some revenue synergies. We don't have
people working on that yet because we don 't want them to use that to meet the plan yet."
(emphasis added)).
45PTX 162 (VCU dated March 14, 2002) at HPE 11239.
"DTX 62 (Steering Committee minutes dated March 14, 2002) at HPE 3100 ("Bob
pointed out that the prevailing view of economists is that [the second half of 2002] will be much
stronger than [the first half], and that Business Leaders are generally too conservative in
predicting recoveries (since the[y] usually didn't predict the down turn either and are gun shy.");
see also Tr. 300:3-15 (Fiorina) ("[W]hat was bugging people that day and what you see in the
minutes here, is people's sense of the overall economy. February was a soft month for both
companies. It was a soft month for the technology industry in general. One of the things-one of
the human dynamics about planning processes is people's view of the future tends to be colored
by their current sense of the economy. And people's current sense of the economy was that the
economy was soft. And so this was all about what are we really assuming about the water level,
the level of economic activity by the time we get to 2003.").
"Tr. 423:13-15 (Wayman).
"PTX 197 (e-mail from Wach to Wayman and others dated March 10, 2002).
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roll-up from the value capture" and indicating that "[i]t is ugly-both
companies are deteriorating."49 The Hewlett Parties again contend that
these e-mails, like the February and March VCUs, show that the integration
process was not going as well as HP management was stating publicly. HP
again responds, as with the VCUs, by attempting to explain away the
discrepancies between the data in the e-mails and the top-down plans.
HP asserts that Wach's study is bounded by the same limitations as
the VCUs and that, in fact, the numbers generated by Wach are identical to
those contained in the March 14 VCU.5° Specifically, Wayman explained
at trial that Wach was new to the value capture process and was in a
position of having to learn about half of his new business at the same time
that he was learning how to work with a new boss (formerly from
Compaq).5 Moreover, although Wach's e-mail contained numbers for 2003
that were later incorporated into the March 14 VCU, it appears to focus
much more on revenue for the second half of 2002 rather than for fiscal
year 2003.52 With respect to Clarke's e-mail, Clarke testified as follows:
I was frustrated. I was sending a note to Michael. I also
sent a note to Bob Wayman that evening. Iwas frustrated
that the work that we had done in the executive committee
was not and the targets we had set were not being accepted
by the business groups. I had a visibility to substantial
opportunities around procurement, around upside revenue,
around other areas, and the business groups were not
addressing those. They were not working on those."
In early March, as management was receiving these e-mails and the
controversial VCUs, Hewlett and HP were actively engaged in the proxy
4PTX 156 (e-mail from Clarke to Capellas dated March 12,2002); PTX 155 (e-mail
from Clarke to Wayman and others dated March 12, 2002).
'Wach's report identified a revenue gap of S964 million between a value capture plan
and what he referred to as a "likely" plan for the enterprise systems group. PX 197 (e-mail from
Wach to Wayman and others dated March 10, 2002) at HP 2097. Ultimately, however, the
revenue number generated by Wach, $18.220 billion, appeared in the March 14 VCU. Compare
id. with PTX 162 (VCU dated March 14, 2002) at HPE 11245. The gap identified by Wach was

not an additional billion dollars off the most current VCU; instead, he had identified a gap
between his numbers and the February 14 VCU. Tr. 438:12-439:9 (Wayman).
"Tr. 439:14-441:6 (Wayman) (explaining these factors and noting that he "had fairly
low expectations in terms ofthe stability ofthe value capture process while all of that was going
on").

'1 The text of the e-mail notes that there is "nothing behind" the 2003 numbers, which
were generated simply by applying a stated growth rate to the revised 2002 numbers. PX 197 (email from Wach to Wayman and others dated March 10, 2002).
"3Tr. 762:8-17 (Clarke).
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contest and each was trying to secure as many votes as possible. In this
regard, it was widely known that Institutional Shareholder Services, Inc.
("ISS") played a critical role, because several institutions usually follow
ISS recommendations and in this case Barclays Global Investors had
committed to voting its approximately 60 million shares of HIP stock in
accordance with the ISS recommendation. On March 5, 2002, ISS issued
a report to its subscribers recommending that HP shareholders vote in favor
of the merger. The ISS report notes that both sides had made various
claims about the financial benefits of the merger. ISS did not try to resolve
this debate, reasoning that "the financial and strategic prospects of an HPCompaq combination are a matter on which reasonable people can (and do)
disagree. The accretive or dilutive impact of the merger, and the
corresponding appreciation or depreciation of HP's stock value, is highly
sensitive to a number of assumptions about which there is no clear
agreement among expert observers."5' Accordingly, ISS focused instead on
the integration process and how that process would affect long-term
value." With respect to integration, ISS concluded in its report that it
would be "hard to remain unimpressed in the face of such enthusiastic
attention paid to the integration effort," and that "management has done
everything it can to maximize the chance that integration will be a
' The plaintiffs contend that HP obtained ISS's endorsement by
success."56
misrepresenting the financial benefits of the merger and the progress of the
integration efforts.
The plaintiffs also allege that BP improperly enticed or coerced
Deutsche Bank to vote in favor of the merger by using the "carrot" of
potential future business. Deutsche Bank is a global banking company
comprised of three separate groups: Corporate and Investment Bank
("CIB"), Corporate Investments ("CI"), and Private Clients and Asset
Management ("PCAM")."' Deutsche Bank Asset Management ("DBAM"),
which is part of PCAM, is a very large asset fund manager that operates a
number of funds that invest money on behalf of individuals and institutions
worldwide.58 DBAM had voting authority over approximately 17 million

'DTX 49 (ISS recommendation) at HPE 0594. The author of the ISS report on the
merger testified: "We assumed that the numbers we were receiving from each side were accurate.
I think we understood, of course, that each side has a perspective and took the numbers with a
grain of salt." Kumar Dep. at 105:23-106:3.
"DTX 49 (ISS recommendation) at HPE 0594-96; see also Kumar Dep. at 102:1520; 129:5-130:2.
DTX 49 (ISS recommendation) at HPE 0596.
"7See DTX 318 (Deutsche Bank 2001 annual report) at 10-12.
"See id. at 15.
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shares of HP stock as of the record date for the special meeting.59 Most of
those shares were held in United States funds, with the remainder held in
funds in Germany.' °
Voting decisions for shares held by DBAM are made by a five6
member committee known as the Proxy Working Group (the "PWG"). 1
For much of the proxy contest, both HP management and Spencer
Fleischer, one of Hewlett's advisors, believed that DBAM would follow its
common practice and vote its shares in accordance with ISS's
recommendation. 62 Thornton and Griswold, the Deutsche Bank commercial
bankers advising HP, were told by Margaret Preston of DBAM that this
was the case, and they informed Wayman accordingly.63 Deutsche Bank
had also told both Hewlett and HP that it did not meet with participants in
proxy fights." Consequently, HP never arranged a meeting with DBAM
or the PWG to present on the merits of the merger.
The PWG first met to discuss the merger on March 11, 2002.65 At
that point, the PWG had not met with representatives for either side; 66 the
PWG members had merely reviewed the ISS report and certain public
information about the merger.6" The PWG made no decision on the merger
at this meeting, but instead arranged another meeting on Friday, March 15,
in order to allow additional time for research and deliberation.68 At the
March 15 meeting, the PWG decided to vote its Compaq shares in favor of
59

Most

of these were

"passive"

shares held

in funds--primarily

index

funds-administered by DBAM. Consequently, DBAM was not the beneficial owner of these
shares, and in voting them, it owed a fiduciary duty to its clients, who were the beneficial owners
of the HP shares. See Laverty Dep. at 172:3-21.

Thornton Dep. at 71:7-16.
'See DTX 166 (Deutsche Bank Proxy Voting Guidelines Policies and Procedures
Manual) at 2DBAM 003371.
6 Tr. 177:11-178:15 (Fiorina); Tr. 677:2-678:15 (Fleischer). The PWG, and more
generally DBAM, usually follows ISS recommendations on questions of corporate governance or

proxy issues. See DTX 246 (e-mail from Steven C. Balet, VP of MacKenzie Partners, Inc., to
Fleischer dated February 22, 2002). For this reason, because Deutsche Bank had volunteered its
services in the proxy contest, and because George Elling, a Deutsche Bank analyst, had strongly
supported the merger since it was announced in September 2001, HP assumed that DRAM would
be voting in favor of the merger. Tr. 474:4-476:10 (Wayman).
63 Griswold Dep. at 60:5-10, 62:6-12, 63:1-2; Barr Dep. at 48:15-22.

"Tr. 651:6-10 (Fleischer).
uDTX 200 (PWG minutes dated March 11, 2002).
"Mr. Hewlett's advisors had been requesting a meeting with the PWG since at least
February 2002. Tr. 648:8-651:3 (Fleischer). Mr. Barr had consistently told Mr. Hewlett's
advisors and others that he would only schedule a meeting if both sides wanted, and had, the
opportunity to present their respective positions to the PWG. Barr Dep. at 53:6-18; Tr. 692:16-24
(Fleischer); Thornton Dep. at 76:13-18.
67DTX 200 (PWG minutes dated March 11, 2002); see Laverty Dep. at 27:9-28:3,
35:15-36:17.
"DTX 208 (PWG minutes dated March 15, 2002).
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the merger, but its HP shares against the merger.69 Dean Barr, Global Chief
Investment Officer of PCAM, informed Fleischer later that day of this
result and of the similar independent determination by Deutsche Bank's
European Proxy Committee. °
On Friday, March 15, and Sunday, March 17, Alan Miller, HP's
proxy solicitor, contacted Fiorina to tell her he had heard rumors that
DBAM was voting against the merger.7 Miller told Fiorina that she might
need to arrange a meeting with Deutsche Bank to argue the merits of the
merger. 72 On Sunday night, Fiorina called Wayman and left him the nowfamous voicemail that was leaked to the San Jose Mercury News informing
Wayman of Miller's concern. Fiorina asked Wayman to contact Deutsche
Bank and told him that HP might have to do "something extraordinary" to
try to secure DBAN's vote.'
On Monday, March 18, the day before the special meeting,
Wayman called Deutsche Bank to try to arrange a meeting with DBAM to
discuss the merger. 4 Thornton and Griswold, "embarrassed" that they had
earlier given Wayman incorrect information about DBAM's voting
procedures, offered to arrange a meeting between HP and the PWG. 7
They called Barr, who agreed to set up the meeting, but only if, as before,
there would be an opportunity for both sides to present. 76 Accordingly,
Barrs assistant attempted to reach Hewlett and his advisors on Monday
night and eventually reached him early Tuesday. It was decided that the
PWG would meet telephonically with Hewlett and Fleischer at 6:30 a.m.
Pacific Time and then with Fiorina and Wayman at 7:00 a.m. 7 s
The discussion at the March 19 meeting is recorded on tape and
reflected in various contemporaneous notes and minutes.7 9 On Deutsche
Bank's side, the PWG, several other DBAM representatives, and Thornton,
the commercial banker, participated in the call. Hewlett and Fleischer made
a presentation and then answered several questions about the merger. After
they left the call, Fiorina and Wayman joined the call, presented their
views, and then also answered a series of questions from the bankers. After
69d.
'Tr. 655:8-16 (Fleischer).
7
'Tr. 178:8-14, 179:11-20 (Fiorina).
Miller Dep. at 31:18-32:1; Tr. 204:17-205:5 (Fiorina).
"DTX 65 (copy of the voicemail from the San Jose Mercury News website).
7
'Tr. 482:1-17 (Wayman).
"Griswold Dep. at 66:11-67:8; Thornton Dep. at 90:14-91:4.
76

Barr Dep. at 47:4-48:14, 88:10-89:02.
"Id. at 59:18-60:21.
'Tr. 693:11-19 (Fleischer); Tr. 184:24-185:4, 185:21-24 (Fiorina).
"DTX 314 (recording of the March 19 conference call); DTX 316 (transcript of the
March 19 conference call); DTX 221 (PWG minutes dated March 19, 2002).
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Fiorina and Wayman left the call, the PWG deliberated about the merits of
the merger and re-voted, this time deciding to vote DBAM's HP shares in
favor of the merger."0 During the conference call, no one from HP used any
threats or inducements regarding future business relationships in an attempt
to persuade the PWG to support the merger. Instead, Fiorina and Wayman
argued HP's case entirely on the merits."'
While the PWG was debating about the merger, Fiorina was
beginning to conduct the special meeting of HP shareholders. The meeting,
which was scheduled to begin at 8:00 a.m., actually began around 8:30 a.m.
because of long lines and heightened security. Fiorina conducted the
meeting, closing the polls "when I ascertained that we had no more lines,
the cards had been collected and I could see no further hands in the
audience indicating they had cards that they wanted to be collected," and
ending the meeting shortly after 10:00 a.m.' Following the special
meeting, HP management publicly claimed that the HP shareholders had
approved the proposed merger by a "slim but sufficient" margin, which
currently appears to be approximately 45.2 million votes (subject to
successful challenges to individual votes in the "snake pit" process) out of
1,644,781,070 shares present at the special meeting. This lawsuit was then
filed on March 28, 2002.
III. THE DISCLOSURE CLAIM
This Court stated in its opinion denying HP's motion to dismiss that
the burden on the plaintiffs with respect to the disclosure claim would be
as follows: "At trial, the plaintiffs have the burden of proving, through
analysis of reports of the integration team," that "HP management
knowingly misrepresented material facts about integration in an effort to
persuade ISS and possibly others to approve of the merger."83 The question
before me, therefore, is whether HP management knowingly and
intentionally made material misrepresentations about the progress of the
integration process.
To support their claim that it did, the Hewlett Parties rely on the
VCUs generated in February and March and on the early March e-mails
sent by Wach and Clarke. The plaintiffs contend that these documents all
demonstrate that the integration process was going poorly, contrary to
mDTX 314 (recording of the March 19 conference call).
"Id;Tr. 187:2-188:5 (Fiorina).

'STr.214:11-215:20 (Fiorina). Fiorina also testified that she first learned that Deutsche
Bank had switched its vote after the meeting had ended. Tr. 189:1-5 (Fiorina).
"Hewlett v. Hewlett-PackardCo., Del. Ch., C.A. No. 19513-NC, slip op. at 27-28,
Chandler, C. (April 8, 2002).
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public statements by HP management, and that the combined company
would not meet the revenue projections implied in the S-4. The plaintiffs
also question the accuracy of Fiorina's statements at the Goldman Sachs
Technology Conference on February 4, 2002. Ultimately, the plaintiffs'
allegations boil down to two arguments: that HP management overstated
the progress that was being made on the integration process, and that HP
management was overly optimistic about the substantive results that the
integration process would create. In connection with the second of these
claims, the plaintiffs contend that HP should have made corrective
disclosures about its financial projections after receiving the VCUs and the
March e-mails.
I find both of these contentions to be without merit. The public
statements made by HIP management about the progress of the integration
process, specifically Fiorina's February 4 statements, were supported by the
facts when they were made and were neither false nor misleading. HP had
entered Phase III of its integration planning by February 4, and detailed
business plans were being created. Information available to management
also indicated that the company was overachieving on both its costreduction and its revenue targets. Specifically, the January 30 VCU
identified $3.728 billion in cost synergies, or more than $1 billion over
HP's external target of $2.5 billion in synergies," and expected revenue
losses following the announcement of the merger had not materialized.85
Moreover, HP management continued to be aware of revenue synergies and
other cost upsides that were not included in the external projections."
The evidence before me also supports ISS's conclusion that
"management has done everything it can to maximize the chance that
integration will be a success. "" As indicated by the McKinsey report
presented to HP's board on July 30 and by the naming of the integration
team heads on the same day as the first public announcement of the merger,
HP management focused on integration even before the merger was
announced. HP's board believed from the beginning that successful
integration of the two companies would be critical to the success of the
merger. HP acted accordingly by planning its integration efforts carefully
and thoroughly. It selected hundreds of its "best" and "brightest" managers
for the integration teams." It also involved key senior executives in the
process through the Integration Steering Committee, which was actively

"DTX
85

179 (VCU dated January 30,2002) at HPE 8248.
See supra notes 26-27 and accompanying text.
'Tr. 290:2-10 (Fiorina); Wayman Dep. at 172:6-15.
'DTX 49 (ISS recommendation) at HPE 0596.
UTr. 338:19-339:2 (Fiorina).
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involved through, among other things, weekly meetings about integration. 9
Nothing in the record indicates that HP lied to or deliberately misled ISS
or the HP shareholders about its integration efforts.
The crux of the Hewlett Parties' second argument is that HP learned
in February and March that the top-line revenue projections implied in the
S-4 and used illustratively in the December 19 425 Filing were
unattainable. This argument proceeds from two faulty premises: first, that
the revenue numbers generated in the value capture process and contained
in the VCUs represent realistic projections of expected future results; and
second, that the estimated revenue, profit, and EPS numbers found in the
S-4 and the December 19 425 Filing represented firm commitments by HP
management. I am persuaded by HP's arguments that several factors limit
the accuracy of the VCUs. Consequently, I find that it is reasonable for HP
to believe that it will achieve better results than those contained in the
VCUs. Additionally, I am unable to conclude that HP committed to the
financial numbers implied in the S-4. The projections in the S-4 were
clearly labeled as forward-looking estimates, and the December 19 425
Filing clearly indicates that those projections were made on September 4.
More importantly, however, the numbers relied upon by the plaintiffs are
purely illustrative and indeed are only one set of several presented by HP.
The important numbers discussed repeatedly by HIP management are the
merger-related numbers of $2.5 billion in cost synergies and not more than
4.9% revenue loss. No evidence in the record before me contradicts the
reasoned views of HP management about the limitations of the VCUs or
suggests that HP will be unable to meet its merger-related targets. To the
extent that the plaintiffs need to prove a subjective element for this claim
to succeed, they fail completely to do so.
Failing to prove that HP affirmatively and knowingly misrepresented facts about integration, the plaintiffs fall back on the argument that
HP should have disclosed the negative information contained in the VCUs
and the early March e-mails because that information would have been
material to shareholders. It is well-settled that omitted facts are material if
there is a "substantial likelihood that the disclosure of the omitted fact
would have been viewed by the reasonable investor as having significantly
altered the 'total mix' of information made available."' I cannot agree with
the plaintiffs that the VCUs and the e-mails from Wach and Clarke were
material. Whilethis information clearly would be material if presented in
final reports or projections, that is simply not the case here. There is no

"'Tr. 245:24-246:13 (Fiorina) (describing the role of the Steering Committee).
"Rosenblattv. Getty Oil Co., 493, A.2d 929, 944 (Del. 1985) (quoting 7SC Indus., Inc.
v. Northway, Inc., 426, U.S. 438,449 (1976)).
9
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reason for management to disclose preliminary reports that are generated
early in a planning process, based on imperfect information, and limited
both by the unfamiliarity of the people creating the report with the business
and by the desire of those people to commit to conservative numbers that
are definitely attainable. There is also no reason to require HP to disclose
Wach's e-mail to shareholders, because it suffers from the same flaws and
limitations as the VCUs (and indeed was later rolled up into the March 14
VCU). Significantly, like the VCUs and like Wach's e-mail, Clarke's emails also address value capture roll-ups. The numbers included in Clarke's
March 12 e-mails and their attachments are identical to those found in the
March 14 VCU. 9' As a result, those numbers reflect the same gaps and are
bounded by the same limitations as the VCUs. Moreover, Clarke testified
credibly, as the head of the integration process, that he was frustrated with
the value capture numbers because the business units were unwilling to
address cost and revenue synergies that he knew existed. Accordingly, I
find Clarke's e-mails to be immaterial as well.
The plaintiffs have been unable to prove that HP misrepresented or
omitted material facts about integration in the proxy contest. Instead, the
evidence demonstrates that HP's statements concerning the merger were
true, complete, and made in good faith. During the trial, members of HP's
senior management testified credibly, in accordance with the evidence and
without exception, that throughout the proxy contest they believed that the
cost synergy and revenue loss targets were realistic and, in fact, would be
exceeded. Finally, there is no legal requirement that companies disclose all
documents generated in a budgeting process. I therefore find in favor of
HP on the disclosure claim.

"Compare PTX 156 (e-mail from Clarke to Capellas dated March 12, 2002) at CPQ
010357 with PTX 162 (VCU dated March 14,2002) at HPE 11241.
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IV. THE VOTE-BUYING CLAIM'
The Hewlett Parties' vote-buying claim centers on the March 19,
conference at which members of Deutsche Bank's PWG
telephone
2002,
entertained competing presentations on the merits of the proposed merger
from Walter Hewlett and HP management. The plaintiffs contend that
during the telephone conference, Deutsche Bank was coerced by threats,
either implied or explicit, from HP management that Deutsche Bank's
future business relationship with HP would suffer if the shares of HP held
by Deutsche Bank were voted against the merger. Accordingly, they ask
this Court to set aside the resulting vote of a portion of the HP shares held
by Deutsche Bank in favor of the merger.
As stated in the opinion denying HP's motion to dismiss, the
Hewlett Parties bear the following burden with respect to the vote-buying
claim:
At trial, the plaintiffs will have the significant burden of
presenting sufficient evidence for me to find that Deutsche
Bank was coerced by HP management during their
March 19, 2002 telephone conference into voting 17
million shares in favor of the proposed merger and that the
switch of those votes was not made by Deutsche Bank for
independent business reasons.93

9I note initially, although the matter is disputed, that it appears at this point that the
number of votes switched by Deutsche Bank likely will not be enough to change the ultimate
outcome in this case. Hewlett's vote-buying claim, therefore, may be of greater academic than
practical interest. At the special meeting on March 19, HP's shareholders approved the
transaction by a preliminary margin of 45,240,287 votes. The defendants, relying on discovery
documents, an April 27 letter from Deutsche Bank's counsel, and voting results provided by IVS
Associates, Inc., contend that the participants in the March 19 conference call voted 17,015,988
HP shares in favor of the merger on March 19. Even assuming that all of these shares initially
were voted against the merger (a matter that is also in dispute), HP's margin ofvictory would still
be more than Il million votes, probably enough to withstand the remaining "snake pit" challenges.
The plaintiffs, however, also relying on record evidence, contend that the number of shares voted
by Deutsche Bank (as a whole, apparently, and not just by the participants in the March 19 call)
may be as high as 24 million. If this number is in fact correct, and if all of these shares were
initially voted against the merger and then later voted in favor of the merger as a result of
improper influence by HP management, then the resulting swing48 million votes-would appear
to be outcome-determinative.
9Hewlett v. Hewlett-Packard Co., Del. Ch., C.A. No. 19153-NC, slip op. at 17,
Chandler, C. (April 8, 2002). In other words, the plaintiffs must establish thet HP in effect
substituted its decision making for Deutsche Bank's with regard to Deutsche Bank's vote on the
merger. My statement in the opinion on the motion to dismiss was not intended to imply that, in
its role as a fiduciary to the beneficial owners of HP shares held by Deutsche Bank, it would be
proper for Deutsche Bank to advance its own business interests rather than the best interests of
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Therefore, the plaintiffs must prove that HP management used the business
relationship between HP and Deutsche Bank as a weapon to coerce
Deutsche Bank into voting for the merger. That is, they must establish that
it was HP management's improper influence that caused Deutsche Bank to
switch some of the proxies it had voted against the merger on March 15 to
favor the merger on March 19.
The vote-buying claim turns entirely on circumstantial evidence.
The Hewlett Parties point to circumstances surrounding the arranging of the
March 19 telephone conference and to one statement by Fiorina at the end
of HP's presentation during that call to support their claim of illegal votebuying. Having considered all of the testimony and exhibits offered at trial,
I conclude that plaintiffs have failed to meet their burden of proving the
existence of such a vote-buying arrangement.
The plaintiffs first rely upon a voicemail message left by Fiorina
for Wayman on March 17 after HP management became aware that
Deutsche Bank might have voted against the merger. In that message,
Fiorina told Wayman:
Talking to Alan Miller again today. He remains very
nervous about Deutsche... And so the suggestion is that
you call the guy at Deutsche again first thing Monday
morning. And if you don't get the right answer from him,
then you and I need to demand a conference call, an
audience, etc. to make sure that we get them in the right
place.... So if you take Deutsche ... get on the phone
and see what we can get, but we may have to do something
extraordinary for those two to bring 'em over the line
here.'
The plaintiffs contend that Fiorina's comment that HP "demand a
conference call" and her reference to "do[ing] something extraordinary"
support their allegation that HP management was willing to, and did,
improperly pressure Deutsche Bank to switch its vote.
The plaintiffs next question the motive behind the scheduling of the
March 19, 2002, conference call. The parties acknowledge that Deutsche
Bank had existing commercial relationships with HP. Deutsche Bank was

the beneficial HP owners. The plaintiffs' argument that Deutsche Bank, as a shareholder, can vote
HP shares in any way it chooses is incorrect to the extent that it implies that Deutsche Bank could
make that determination based on considerations other than the best interests of the beneficial
owners of the HP shares.
"DTX 65 (copy of the voicemail from the San Jose Mercury News website).
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also providing services to I-P in connection with the merger.95 It is
undisputed that Deutsche Bank desired to continue and expand its business
relationships with HP. Because of this desire, the plaintiffs contend,
Deutsche Bank was susceptible to the threat that business opportunities
would be withheld if Deutsche Bank voted against the merger.
Based on these statements and inferences, the plaintiffs allege that
HP management coerced Deutsche Bank by using the threat of lost future
business opportunities to compel the CIB group, through Griswold and
Thornton, in turn to force PCAM, of which the PWG was a part, to
reconsider its vote against the merger. In the face of this threat, the
plaintiffs insist, the PWG ignored its fiduciary duty to the beneficial owners
of HP shares controlled by PCAM and voted in favor of the merger so that
Deutsche Bank's CIB group might avoid the loss of some unspecified future
business. Based on the evidence before me, however, I cannot agree that
these circumstances are sufficient to demonstrate a vote-buying scheme.
First, I do not believe that Fiorina's voicemail evidences an intent
to employ improper means to persuade Deutsche Bank to vote in favor of
the merger. Fiorina testified credibly at trial that by "do[ing] something
extraordinary," she meant that HP management needed to take the steps
necessary to gain an audience at Deutsche Bank for HP's presentation in
favor of the merger. These steps included flying to New York for a
personal presentation to Deutsche Bank, making independent HP board
members available to speak to Deutsche Bank, or having someone from
Compaq speak to Deutsche Bank." Under the circumstances, with the
hotly contested shareholder vote less than 48 hours away, such actions
would be somewhat extraordinary. In light of the proximity of the
shareholder vote and the perceived narrow margin separating votes for or
against the merger, I believe the contents of Fiorina's message are not
sufficient to support an inference that HP management intended to coerce
Deutsche Bank. Rather, Fiorina's message reflects reasonable actions taken
by an executive faced with unexpected adverse information.
Second, although members of Deutsche Bank's CIB group were
contacted by HP management and attempted to arrange a meeting with the
PWG, the evidence does not show that the intervention of the commercial
bankers resulted from a threat by HP to withdraw future business from
Deutsche Bank. Other than introducing the participants in the March 19

"See supra notes 9 and 14.
'Tr. 206:4-207:4 (Fiorina). HiP had made presentations to many investors whose vote
on the merger was uncertain, but had not previously requested the opportunity to make its case
to Deutsche Bank because of its long-held belief that Deutsche Bank would vote in favor of the
merger. See supra note 62.
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conference call, the CIB individuals (Griswold and Thornton) neither
contributed to the substantive discussions of the proposed merger nor
offered any input during the PWG's consideration of how to vote the HP
shares controlled by Deutsche Bank. Moreover, it appears that Griswold
and Thornton helped arrange the hastily convened conference call because
they were distressed that they had misled their client, HP, about the process
DBAM would follow in voting shares on the merger. Both Griswold and
Thornton testified, without exception, that they had erroneously advised HP
that shares held by DBAM as index, or passive, shares would be voted
according to the ISS recommendation. Feeling "stupid," "shocked," and
"embarrassed" about having misstated the facts regarding the voting
process,' both Griswold and Thornton believed that it was only appropriate
to create an opportunity, albeit at the last minute and with no assurance as
to its outcome, for the proxy contestants (and particularly their client) to
present their positions on the merits of the merger to the PWG. This was
the good news that Griswold and Thornton could offer HP in conjunction
with the bad news that the vote was against the merger. From these
circumstances, the plaintiffs contend that the only reasonable inference is
that Griswold and Thornton, responding to HP's threat to withhold future
business, coerced and pressured the PWG to switch its vote.
The circumstances surrounding the March 19 conference call give
rise to reasonably conflicting inferences, not all of which are benevolent.
It is troubling, for example, that the March 19 telephone conference was
initiated at the urging of individuals from the CIB group of Deutsche Bank
and that those individuals also attended the telephone conference. This fact
raises clear questions about the integrity of the internal ethical wall that
purportedly separates Deutsche Bank's asset management division from its
commercial division. Nevertheless, no evidence credibly demonstrates that
Griswold and Thornton arranged the conference call in response to a threat
from HP management to withhold future business.
Ultimately, the recording of the March 19 conference call, as well
of Fiorina, Wayman, and the individuals at Deutsche
the
testimonies
as
Bank participating in the call, fail to support the plaintiffs' vote-buying
contention. This testimony, which I find credible, disproves the assertion
that HP management improperly coerced or influenced the PWG in the
ultimate deliberations about the vote. The recording reveals that the
presentation made by Fiorina and Wayman on behalf of HP, the questions
posed by Deutsche Bank, and the responses by Fiorina and Wayman all

'Griswoid Dep. at 66:21-67:8; Thornton Dep. at 90:14-91:4.
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concerned the merits of the proposed merger and not the effect of Deutsche
Bank's vote on its future business relationship with HP.
Following HP management's presentation on the merits, the PWG
debated about the merger without reference to how its decision would
affect business between HP and Deutsche Bank. The PWG focused instead
on the harm the companies and their shareholders would suffer if the
merger was not approved, as well as other substantive issues relating to the
merits of the merger, such as the revenue synergy from printer pullthrough. After this substantive discussion, the PWG voted 4-1, by secret
ballot, in favor of the merger.
The committee then spoke to Klaus Kaldermorgen, Deutsche
Bank's European Proxy Committee representative, about how he would
vote the shares he controlled. Again, the discussion concerned the substantive merits of the merger and no mention was made of any threat to
Deutsche Bank from a business relationship standpoint. All of this
evidence indicates that the ultimate decision of the PWG to vote the shares
of BP it controlled in favor of the merger was made with regard to what the
PWG believed to be in the best interests of the beneficial owners of those
shares. On its face, none of the evidence suggests an effort was made to
coerce or manipulate the PWG's vote.
The final circumstance offered by the plaintiffs to prove that the
PWG's vote was the result of improper influence from HP management is
Fiorina's closing remarks during the conference call. Fiorina ended her
presentation by stating:
Gentlemen, we appreciate your time. I need to go try and
get ready for a shareowner meeting. We very, very much
appreciate your willingness to listen to us this morning.
This is obviously of great importance to us as a company.
It is ofgreat importance to our ongoing relationship. We

very much would like to have your support here. We think
this is a crucially important decision for this company."

"DTX 3 14 (recording of March 19 conference call). The call was recorded in
Germany by Klaus Kaldermorgen (a representative Deutsche Bank's European Proxy Committee)
and produced for the first time during trial. The fact that the call was being recorded apparently
without the knowledge of either the Hewlett Parties, the HP representatives, or Deutsche Bank's
American participants reinforces my conclusion about the innocuous nature of the call. This lack
of knowledge makes it less likely that discussions during the call were merely scripted as a smoke
screen for an improper voting agreement.
"DTX 316 (transcript of March 19, 202 telephone conference) (emphasis added).
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This is the only statement from HP management that plaintiffs
point to as evidence that Deutsche Bank was coerced during the March 19,
2002, telephone conference. That statement does not, in my opinion,
demonstrate that Fiorina was attempting to coerce Deutsche Bank. Fiorina
testified that the statement was the typical way she ended similar calls after
making HP's standard presentation to investors. For thirty minutes prior to
that closing statement, Fiorina and Wayman presented management's case
for the merger and responded to concerns specifically raised by members
of the PWG. The plaintiffs can point to nothing in those exchanges that
indicates a threat from management that future business would be withheld
by HP from Deutsche Bank and there is no indication that the PWG
believed its discretion had been limited because of such a threat. Instead,
the record establishes that all of the questions posed by the proxy
committee-some of which were prompted by concerns raised just minutes
before by Walter Hewlett's presentation in opposition to the merger-went
to the merits of the transaction. Accordingly, I must find in favor of HP on
the vote-buying claim.
V. CONCLUSION
Based on all of the testimony and exhibits and for the reasons set
forth above, I conclude that plaintiffs have failed to prove that HP
disseminated materially false information about its integration efforts or
about the financial data provided to its shareholders. In addition, I
conclude that plaintiffs have failed to prove that HP management
improperly enticed or coerced Deutsche Bank into voting in favor of the
merger. Accordingly, I will enter judgment in favor of HP and dismiss the
plaintiffs complaint. An Order has been entered consistent with this
determination.
ORDER
For the reasons assigned in this Court's Opinion entered in this case
on this date it is
ORDERED that final judgment is entered in favor of defendant
Hewlett-Packard Company on all claims asserted in plaintiffs' complaint
and the complaint is dismissed.
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JACOBSON v. DRYSON ACCEPTANCE CORP.
No. 17,684
Courtof Chanceryof the State of Delaware,New Castle
January 9, 2002
Michael F. Bonkowski, Esquire, of Saul Ewing LLP, Wilmington,
Delaware, for plaintiff.
Bruce E. Jameson, Esquire, of Prickett, Jones & Elliott, Wilmington,
Delaware, for defendants.
LAMB, Vice Chancellor
I.
Greg Jacobson brings this action against Michael Dry' and Dryson
Acceptance Corp. ("DAC," "the corporation," or "the company"), a
Delaware corporation with its principal place of business in Texas. DAC
is a mortgage warehousing company that originated and held mortgage
loans in order to sell them later at a lower discount to the secondary
mortgage market.
In late 1997, Dry and Jacobson agreed to form DAC as a special
purpose corporation and agreed that Jacobson would be employed by DAC
to run day-to-day operations. Dry and Jacobson both were officers and
directors of DAC from the time of its formation in early January 1998. At
that time, all relevant corporate documents were prepared to reflect 100%
share ownership by Dry. Jacobson was aware of this fact.
Around December of 1998, DAC's bank indicated it would not
renew its lending commitment when it expired in February 1999. In
searching for a new lender for DAC, Jacobson came into contact with a
California-based company that offered him a job. Jacobson accepted the
job offer and moved to California, resigning from DAC in April 1999. In
1998, he had been paid approximately $250,000 in salary and bonus. In
'Service of process was obtained over Dry pursuant to 10 DeL C. § 3114.
Consequently, the court lacks jurisdiction to hear claims brought against him solely in his
individual capacity. See, e.g., Hana Ranch, Inc. v. Lent, Del. Ch., 424 A.2d 28, 30-31(1980)
(limiting the scope ofpersonal jurisdiction obtained pursuant to § 3114 "only to those actions...
against a director of a Delaware corporation for acts on his part performed only in his capacity
as a director"),
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1999, he received $40,000 in compensation. Jacobson was removed as a
director of DAC at a meeting of shareholders held on May 21, 1999. The
DAC board then removed him as an officer of the corporation.
Jacobson claims that he invested $100,000 of the $1,000,000 of
equity needed to capitalize DAC and that he and Dry agreed that (i)
Jacobson would receive 10% of the stock and (ii) DAC's documents would
be later amended to reflect Jacobson's 10% ownership. Dry claims that he
alone put up all $1,000,000 of the equity financing for DAC and denies any
agreement to issue shares to Jacobson. These conflicting versions of
DAC's capitalization form the crux of the principal issue in this case.
Jacobson also claims that he is owed another 10% of DAC's stock in
exchange for a 50% interest in a piece of real property he transferred to Dry
in February 1998. Dry acknowledges receipt of the real property but denies
having made any agreement to issue stock in exchange for it.
Jacobson's complaint also alleges that between January 1998 and
April 1998 he loaned approximately $210,000 to DAC that has not been
repaid. He also alleges that, in contrast, Dry was repaid for all loans he
made to DAC. Dry has introduced substantial evidence showing that
Jacobson loaned a total of $242,000 to DAC in 1998, all of which was
repaid. This evidence is unrebutted.
There is also an issue in the litigation concerning Dryson Mortgage
Finance Corporation ("DMFC"), an entity in which Dry and Jacobson each
held an indirect 50% interest. Shortly after the formation of DAC, the
assets of DMFC were transferred to DAC. Jacobson's complaint alleged
that this transfer was made without consideration to DMFC and that he is
entitled to be compensated for his 50% stake in DMFC. The defendants
buttress their motion for summary judgment with evidence showing that
Jacobson approved the transactions between DAC and DMFC, DAC
assumed liabilities as well as assets of DMFC, and all transactions between
the two entities were properly accounted for by DAC.
Jacobson's complaint alleges that he demanded payment from Dry
for the amounts he claims are due to him around July 1999. There followed
a series of demands on Jacobson's part-including two letters to Dry in
September 1999 and a third dated November 15, 1999-for an accounting
from DAC and payment of the moneys he believed were owed him.
. On December 17, 1999, Jacobson filed this complaint naming Dry
and DAC as defendants. The complaint is alleged in 8 counts, as follows:
Count 1:
Count II:
Count I:
Count IV:

Specific Performance against DAC
Accounting against DAC
Books and Records Demand against DAC
Breach of Fiduciary Duty against Dry
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Count V:
Count VI:
Count VII:
Count VIII:

For Collection against DAC
Conversion against DAC
Conversion against Dry
Breach of contract against DAC

On February 11, 2000, Dry and DAC jointly answered and
counterclaimed against Jacobson, alleging that during his employment at
DAC Jacobson (i) facilitated the placement of improper loans with DAC,
(ii) failed to adhere to the company's policies and procedures for verifying
loans causing DAC to make loans it otherwise would not have made and on
which it lost money, and (iii) left DAC to work for a competitor and
attempted to bring DAC customers with him in contravention of his
employment agreement. Based on these factual allegations, DAC and Dry
counterclaim for breach of fiduciary duty, fraud, breach of contract, and
negligence. As noted above, although Jacobson moved for summary
judgment on these counterclaims, the state of the record is such that
summary judgment is inappropriate.'
H.
Pursuant to Court of Chancery Rule 56, summary judgment should
be granted where there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law In deciding a
motion for summary judgment, the facts must be viewed in the light most
favorable to the non-moving party and the moving party has the burden of
demonstrating that no material question of fact exists." "When a moving
party has properly supported its motion, however, the non-moving party
must submit admissible evidence sufficient to generate a factual issue for
trial or suffer an adverse judgment."5 I will apply this standard to the
analysis of Dry and DAC's motion for summary judgment.
Jacobson's claims focus on a series of transfers of funds made by
him to DAC. These transfers are said to support his claims for the initial
10% stock interest and for moneys owed on account of loans to DAC.
Having examined the testimony and documents relating to these fund
2

Jacobson submitted affidavits in support of his motion that contradict the material
allegations of the counterclaims. DAC and Dry, responded with affidavits substantiating their
claims. Given the many material factual matters remaining to be decided, summary judgment on
them is clearly unwarranted.
3
See, e.g., Williams v. Geier, Del. Supr., 671 A.2d 1368, 1375 (1996).
4
Tanzer v. InternationalGeneralIndustries,Inc., Del. Ch., 402 A.2d 382, 385 (1979)
(citing Judahv. Delaware Trust Co., Del. Supr., 378 A.2d 624, 632 (1977)).
1d; Ch.Ct. R. 56(e).
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transfers, I conclude that only one of them-the January 5, 1998 transfer
of $100,000 from Jacobson to DAC-remains unexplained and gives rise
to a triable issue of fact. In all other respects, the undisputed record
establishes that whatever moneys were advanced by Jacobson to DAC were
promptly repaid and were not accounted for as capital contributions by
DAC. 6 The following chart summarizes the evidence of such moneys
presented by Jacobson, the evidence adduced by DAC and Dry to rebut
Jacobson's claim, and whether I find that a triable issue remains for each
item:
Amount/Date

From / To

DAC Rebuttal

Finding

$100,000 /
1-5-98

Jacobson's Account/
DAC Account

Not recorded on
DAC's books; Dry
testimony that
Jacobson paid money
to Dry to induce his
participation in DAC.

Evidence of payment of
funds to DAC is
inconsistent with Drys
testimony that moneys
were paid to him
personally; no evidence
that funds were later
transfTred to Dry; triable
issue of fact;
Summary Judgment
denied

S100,000 /
1-7-98

Jacobson's Account/
DAC Account

Booked by DAC as an
advance from
Jacobson. Full
amount repaid
between 2/20198 and
6/30/98.

Unrebutted evidence that
Jacobson repaid; no
triable issue of fact;
Summary Judgment
granted

$142,000/
1-15-98

Jacobson's Account/
DMFC account
(booked to DAC)

Booked by DAC as an
advance from
Jacobson. Full
amount repaid on
2/28/98.

Unrebutted evidence that
Jacobson repaid; no
triable issue of fact;
Summary Judgment
granted

S240,000 /
3-18-98 &
4-20-98

Jacobson's Account/
DMFC

Payment relates to
purchase by Jacobson
as individual of loans
from DAC.

Unrebutted evidence that
Jacobson received loans
in exchange; no triable
issue of fact;
Summary Judgment

Thus, the purpose and treatment of the $100,000 transfer from Jacobson to
DAC made on January 5, 1998 is the only issue of fact left for trial relating

'While the amounts reflected in Jacobson's bank statements and the DAC general ledger
do not match exactly, Jacobson has neither rebutted defendants' explanations nor established
which amounts on his list were not repaid.
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to Jacobson's funding of DAC. 7 Jacobson claims that this transfer
represents his initial equity contribution to DAC that, by the terms of his
oral agreement with Dry, entitled him to 10% of the DAC common stock.
In their briefs in support of their motion for summary judgment,
DAC and Dry present substantial evidence that the initial $100,000 from
Jacobson was not a capital contribution to DAC but, rather, a personal
payment to Dry. Drys story is that the January 5, 1998 transfer of
$100,000 was to help defray DAC's start-up costs, and to entice him to
invest at all. This evidence is, of course, consistent 'withthe formation of
DAC with Dry as the sole stockholder, and the failure of DAC to reflect
this payment on its books as a capital contribution. The conclusion DAC
and Dry ask me to draw is also buttressed by the substantial evidence that
Jacobson was personally involved in the process of documenting DAC's
incorporation and start-up and made no objection (other than, he says, to
Dry) about the failure to reflect his 10% share ownership. Finally, there is
evidence from several other witnesses to the effect that, over the time he
remained at DAC, Jacobson never publicly expressed the view that he was
(or had the right to be) a DAC stockholder.
Irecognize that this evidence substantially negates the existence of
any understanding that Jacobson would be a stockholder of DAC. There
is also substantial evidence showing Jacobson's knowledge that Dry was to
be and, in fact, became the sole record stockholder of DAC. Nevertheless,
I conclude that the issue of Jacobson's right to stock ownership cannot be
resolved by summary judgment, for several reasons. First, the record on
this motion shows that the January 5, 1998 transfer was made from
Jacobson's account to the account of DAC, not Dry. DAC and Dry have
not explained what happened to that money thereafter. Instead, the
argument presented in their opening and reply briefs is based on the
premise that the $100,000 was paid to Dry, not to DAC. This may prove
to be true, but Icannot accept it as true on the current record, since the only
evidence before me shows that the funds were, at least initially, transferred
to DAC.' Second, I am not satisfied with the record explanation by DAC
'Jacobson also complains of an "undefined offset" of $22,309.55 which appears on
DAC's General Ledger. It is clear from the unrebutted record that this amount represents a
payment mistakenly made by a third party to DAC for loans that had been acquired by Jacobson
personally from DAC. The Affidavit ofRonald C. Sipes, submitted August 31, 2001, shows that
DAC paid this amount to Jacobson and treated it as a pass-through on its books. In other words,
the payment of this money to Jacobson did not reduce the amounts due to Jacobson on account

of his advances to DAC.
'In his affidavit submitted on November 9, 2001, in conjunction with Defendants'
Response to Plaintiffs Supplemental Submission, Dry suggests that the January 5, 1998 payment
by Jacobson was treated by DAC as a contribution by Dry. This may be taken as a concession
that the funds were paid to DAC, not Dry. The subsequent treatment of the payment as though
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or Dry regarding Jacobson's transfer to Dry of a 50% ownership interest in
a piece of real estate. 9 At this stage of the proceeding, I must regard that
transfer as supporting an inference favorable to Jacobson's claim that he
bargained for and obtained a promised interest in stock.
For the foregoing reasons, I will deny defendants' motion for
summary judgment as to Counts I and II insofar as they relate to the claim
that Jacobson is entitled to receive a 20% stock interest in DAC. I note
Dry's objection to this court's exercise of personal jurisdiction over him
beyond the scope of that authorized by 10 Del. C. § 3114. Of course, the
relevancy of that objection will be evaluated in light of cases holding that,
"once personal jurisdiction is properly obtained under the statute, a
nonresident director is properly before the court for 'any and all relief that
might be necessary to do justice between the parties."'"
Summary judgment will be entered in favor of the defendants as to
Count V because the record shows conclusively that all other sums
advanced by Jacobson to DAC have been repaid. Similarly, judgment is
appropriate as to Counts VI and VII, which counts relate, in addition, to the
alleged conversion of the assets of DMFC. The record on this motion
shows that Jacobson was aware of and consented to the transactions
between DAC and DMFC and that those transactions have been accounted
for on the books of DAC. Nevertheless, no aspect of this judgment is
meant to settle the accounts between DAC and DMFC, to determine
whether sums are owing to DMFC from DAC or anyone else, or to
determine Jacobson's entitlement to any distribution upon the liquidation
of DMFC.

ml.
There remain Counts II (Accounting as to DAC), III (Books and
records against DAC), IV (breach of fiduciary duty against Dry), and VIII
(breach of contract against DAC). These are addressed briefly, as follows:

it had been made by Dry is not necessarily inconsistent with Drys explanation, but it does require
some further analysis or explanation.
9
At footnote 9, page 9 oftheir opening brief in support of summary judgment, DAC and
Dry state that Jacobson transferred this interest to Dry in February 1998 "in order to increase his
potential participation in any proceeds from a sale of DAC." They further state that this transfer
"was not a contribution or advance to DAC and is not reflected anywhere on it[s]
financial
statements as such."
"0Donald J. Wolfe, Jr. & Michael A. Pittenger, Corporate And Commercial Practice
In TheDelawareCourt Of Chancery, § 3.5[al[2] at 3-60, and n.360 (2000) (hereafter "Wolfe &
Pittenger") (quoting from Bans v. MDR Liquidating Corp., Del. Ch., C.A. No. 9630, Hartnett,
V.C. (Jan. 10, 1990), memn. op. at 15).
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A.

Accounting against DAC

Jacobson seeks an accounting against DAC. An accounting is an
equitable remedy that consists of the adjustment of accounts between
parties and a rendering of ajudgment for the amount ascertained to be due
to either as a result." In this case, the threshold question is whether a
sufficient relationship exists between DAC and Jacobson to support the
imposition on DAC of a duty in equity to account to Jacobson." Although
the relationship between an employer and an employee is not sufficient for
this purpose, 3 the relationship of a corporation and its board of directors
and a stockholder of the corporation presumably is. Thus, for the same
reasons that I am unable to grant summary judgment on the claims that
Jacobson is entitled to shares of DAC stock, defendants' motion for
summary judgment on this count of the complaint must also be denied. If,
at trial, I conclude that Jacobson has no enforceable right to stock, the
action for an accounting will also fail.
B.

Demand to Inspect Books and Records

Jacobson has made a books and records demand against DAC,
pursuant to 8 Del C. §220(d), premised on his status as a director of DAC.
As noted, Jacobson was removed as a director of DAC at a meeting on
May 21, 1999, and, as a result, lost his standing to pursue his claim under
Section 220(d). 4 In the circumstances, summary judgment will be entered
on this claim in favor of DAC.
C.

Breach of Fiduciary Duty

Jacobson claims that Dry has breached his fiduciary duty to
Jacobson by manipulating the corporate machinery of DAC so as to deny
Jacobson stock certificates representing his 20% ownership in DAC, and
by failing to make distributions to Jacobson as 20% shareholder in DAC.
This claim, like others, depends on Jacobson's status as a stockholder of
DAC. Because that issue must go to trial, defendants' motion for summary
judgment on this claim is denied.

"See, e.g., Wolfe & Pittenger, Delaware Chancery Court Practice, § 12-6 at 12-63
and n.293 (2000).
"Cheese Shopfnt'l v. Steele, Del. Ci., 303 A.2d 689,690, rev'don other grounds, Del.
Supr., 311 A.2d 870 (1973).
"Id at 691 n.L (citing Ball v. Harrison, 50 N.E.2d 31 (1943)).
"4Everett v. Transnation Development Corp., Del. Ch., 267 A.2d 627, 630 (1970).
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Breach of Contract

Jacobson claims breach of contract against DAC because it,
through Dry, contracted to pay Jacobson an annual salary of $60,000 and
20% of DAC's profits and never did. The first part of this claim relies on
the premise that Jacobson was entitled to a $60,000 annual salary.
Jacobson and Dry concur that they had initially agreed upon this base pay.
However, during the spring of 1998, another DAC employee was promoted
to handle the day-to-day operations of the company and some $20,000 of
Jacobson's annual salary was used to pay her salary.
Dry states that at the time Jacobson was removed from being the
head of operations at DAC, they agreed that his salary would have to be
scaled back if he wanted profit participation. Dry states that he offered
Jacobson a salary of $40,000 and 20% of whatever salary Dry took in a
given year with a ceiling in the range of $200,000 to $250,000. Dry further
states that this $200,000 to $250,000 was understood to be the total
compensation Jacobson was seeking during his employment at DAC, other
than in the event that DAC was sold.
Jacobson had a different understanding of their agreement.
Jacobson states that he was entitled to (i) $60,000 base pay per year, (ii)
20% of the profits of DAC based on his equity interest in the company, and
(iii) an additional 10% of the profits of DAC as a bonus kicker. So, as
Jacobson explains it, the $240,000 he was paid in 1998 represented 20% of
the company's net profits but did not include either the $60,000 salary or
the 10% end of year bonus to which he believes he was entitled.
The evidence indicates that Jacobson received approximately
$250,000 in salary and bonus in 1998 and $40,000 for four months work in
1999. Because there remain questions of fact regarding the agreement
which Dry and Jacobson reached over Jacobson's compensation and
whether or how the promotion of another DAC employee altered that
agreement, I cannot grant summary judgment. Thus, Jacobson's breach of
contract claims must also go to trial.
IV.
For these reasons, I hereby grant summary judgment in favor of
DAC and Dry on Jacobson's Books and Records, Collection, and
Conversion claims (Counts Im, V, VI, and VII). Material issues of fact still
exist regarding the remaining claims; therefore, summary judgment is
denied as to Counts I, II, IV, and VIII. Furthermore, plaintiffs motion for
summaryjudgment on the counterclaims is denied. IT IS SO ORDERED.
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JOHNSON v. SHAPIRO
No. 17,651
Court of Chancery of the State of Delaware,New Castle
October 18, 2002
Carmella P. Keener, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware; and Robert M. Kornreich, Esquire, Patricia
I. Avery, Esquire, and Kent A. Bronson, Esquire, of Wolf Popper LLP,
New York, New York, of counsel, for plaintiff and class.
P. Clarkson Collins, Jr., Esquire, Lewis H. Lazarus, Esquire, and Elizabeth
A. Brown, Esquire, of Morris, James, Hitchens & Williams LLP,
Wilmington, Delaware; and Cornelius P. McCarthy, Esquire, of Allegaert
Berger & Vogel LLP, New York, New York, of counsel, for defendants.
LAMB, Vice Chancellor

This class action arises out of a self-tender offer for a Delaware
corporation's shares followed shortly thereafter by a transaction taking the
corporation private. The named plaintiff, who represents a class of
stockholders who tendered their shares in that self-tender, sued the
corporation and its directors for damages. The complaint alleges that the
defendant directors breached their duty of disclosure owed to the class by
failing to inform them that a proposal for taking the corporation private was
under consideration during the life of the self-tender offer.
The defendants have moved for summary judgment for two
reasons. First, the defendants argue they did not breach any fiduciary duty
of disclosure because none of them had any knowledge of material
information that needed to be disclosed during the relevant time period.
Second, the defendants argue that, even if they did have such knowledge,
they cannot be held liable because the corporation had an exculpation
clause in its corporate charter.
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Summaryjudgment must be granted in two of the defendants' favor
because there is a lack of evidence supporting the proposition that they had
any knowledge of the going private proposal before the close of the
self-tender offer. Summary judgment cannot be granted in favor of the
third director defendant because there is a genuine issue of material fact
relating to when that director actually obtained knowledge of the going
private proposal. Furthermore, the corporation's exculpation provision does
not shield this defendant from liability because a failure to disclose
information pertaining to the going private transaction, if proven, could
implicate his duty of loyalty or amount to bad faith.
H.
A.

Background

Garden Ridge Corporation ("Garden Ridge" or the "Company") is
a Delaware corporation that sells specialty home products throughout the
southeastern United States. At the time of the matters at issue in this
litigation, its board of directors consisted of seven members, as follows:
Armand Shapiro, Chairman, Terry S. Boyce, Alyson Hennings, Ira
Neimark, Sam J. Susser, Barbara S. Tapp, and H. Whitney Wagner.
Together with the Company, each of these persons was named as a
defendant in this suit.
In 1995, the Company sold stock through an initial public offering.
During 1996, its common stock traded as high as $30 per share. By the
spring of 1999, however, the price had fallen to roughly $5 per share.
Due to the depressed stock price, Garden Ridge's board of directors
authorized the Company to engage in two open market share repurchase
programs in March and July 1999. In the first program, Garden Ridge
purchased one million shares at an average price of $5.67 per share. In the
second program, the Company sought to repurchase three million shares,
but only succeeded in buying 90,000. Thereafter, the shares traded in the
area of $6 per share.
B.

The Self-Tender

On August 26, 1999, Garden Ridge began a self-tender offer for up
to three million shares at a price of $7 per share (the "Self-Tender"). As
disclosed in the Offer to Purchase (the "Prospectus"), the closing date of
the offer was September 23, 1999. Any tendering stockholder's withdrawal
rights terminated as of 5:00 p.m. September 23 "unless extended by the
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company."' However, the Prospectus also stated that a binding agreement
did not arise between tendering shareholders and the Company until the
Company accepted the shares for payment.2
The Prospectus disclosed that Garden Ridge knew of no plans or
proposals to take the Company private In addition, it warned tendering
stockholders that "in determining whether to tender Shares pursuant to the
Offer, stockholders should consider the possibility that they may be able to
sell their Shares in the future on Nasdaq [sic] or otherwise at a net price
higher than the Purchase Price."4 Finally, the Prospectus informed
stockholders that Garden Ridge's directors would not be tendering any of
their individual holdings.5
'The Prospectus stated that Garden Ridge reserved the right to terminate, amend or
postpone the Self-Tender under a variety of circumstances, including the issuance or proposal of
a tender offer or exchange offer, merger, business combination or any "similar transaction."
Keener Af., Exh. H, § 6, p. 10-12.
'Section 3 of the Prospectus, in a sub-paragraph titled "Tendering Shareholder's
Representation and Warranty; Company's Acceptance Constitutes an Agreement," provides that
"[tihe Company's acceptance for payment of Shares tendered pursuant to the Offer will constitute
a binding agreement between the tendering stockholder and the Company upon the terms and
conditions of the Offer." Keener Aff., Exh. H, § 3, p. 9.
Under the terms of the Prospectus, Garden Ridge was "deemed to have accepted, and
therefore purchased, Shares that are validly tendered and not withdrawn... only when and if it
gives written notice to the Depositary of its acceptance of the Shares for payment pursuant to the
Offer." Keener Aff., Exh. H, § 5, p. 10. Garden Ridge did not fax the requisite written notice to
its depositary until September 27, 1999.
3
Inparticular, the Prospectus stated:
Except as disclosed in this Offer to Purchase, the Company currently has no
plans or proposals that relate to or would result in: (a) the acquisition by
any person of additional securities of the Company or the disposition of
securities of the Company; (b) an extraordinary corporate transaction, such
as a merger, reorganization or liquidation, involving the Company or any of
its subsidiaries; (c) any change in the present Board of Directors or
management of the Company; (d) any material change in the present
dividend rate or policy, or indebtedness or capitalization of the Company;
[or] (e) any other material change in the Company's corporate structure or
business[.]
Keener Aff., Exh. H, § 2, p. 5-6.
4
Keener Aff., Exh. H, p. 2.
'The Prospectus stated in two separate places:
THE BOARD OF DIRECTORS OF THE COMPANY HAS APPROVED
THE OFFER. HOWEVER, NONE OF THE COMPANY, ITS BOARD OF
DIRECTORS OR THE DEALER MANAGER MAKES ANY
RECOMMENDATION TO STOCKHOLDERS AS TO WHETHER TO
TENDER OR REFRAIN FROM TENDERING THEIR SHARES.
STOCKHOLDERS MUST INDIVIDUALLY MAKE THE DECISION
WHETHER TO TENDER THEIR SHARES AND, IF SO, HOW MANY
SHARES TO TENDER. THE COMPANY HAS BEEN ADVISED THAT
NONE OF ITS DIRECTORS, EXECUTIVE OFFICERS OR AFFILIATES
CONTROLLED BY SUCH PERSONS INTENDS TO TENDER SHARES
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Named plaintiff Dennis Johnson ("Johnson") tendered 6,000
shares, his entire stake in Garden Ridge. Johnson bought his shares at
prices ranging from $5-7/8 to $6-7/16, and made a profit of approximately
$4,500 by selling his shares in the Self-Tender.
The Self-Tender terminated on September 23, 1999, having
attracted tenders of only 1,189,411 shares. Garden Ridge appears to have
accepted those shares for payment on September 27, 19996 and paid for
them on September 28, 1999.
C.

The Buyout Proposal

Three Cities Research, Inc. ("TCR") was a financial advisor with
close ties to Garden Ridge. In early September 1999, John William Uhrig,
one of TCR's managing directors, began thinking about a proposal to take
Garden Ridge private.
On September 16, 1999, Uhrig asked TCR's lawyers, Clifford
Chance Rogers & Wells, LLP (then "Rogers & Wells") to begin work on
such a proposal. By September 24, 1999, Rogers & Wells had drafted a
letter proposing a going private transaction addressed to Paul Davies
("Davies"), the President and CEO of Garden Ridge. This appears to be the
first draft of such letter.
TCR's managing directors held regular Monday morning meetings
("MMMs") at which, among other things, they discussed new deals they
were working on. At the MMM for September 13, 1999, the agenda listed
Garden Ridge as one of TCR's "New Deals in [the] Pipeline." That meeting
appears to have been attended by, among others, Uhrig and H. Whitney
Wagner, a managing director of TCR and also a director of Garden Ridge.
Garden Ridge again appeared on a MMM agenda as a "New Deal[] in [the]
Pipeline" on September 27, 1999. Uhrig and Wagner attended this meeting
as well. Garden Ridge was next discussed at the MIMM at TCR on
October 12.? Garden Ridge was again discussed at the MMM of
October 27 under the code name "Daisy." This was the first time a code
name was used in this transaction. Code names are frequently used by TCR
to maintain the confidentiality of potential transactions.

PURSUANT TO THE OFFER.
Keener Aff., Exh. H, at face page & 1.
6A letter, although dated September 28, 1999, evidently was faxed to Garden Ridge's
depositary on September 27, 1999 accepting the shares for payment. See Def. 9/27/02 Letter, Ex.
B.
7
The actual agenda for this meeting was overwritten and is no longer available.
Plaintiff admits the going private transaction was probably discussed, but there is no evidence
indicating whether a code name was used when discussing the transaction.
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On September 28, 1999, at Uhrig's request, Willem de Vogel,
another TCR managing director, called Davies and arranged a breakfast
meeting with him for the following morning in Dallas, Texas. At that
meeting, on September 29, De Vogel told Davies that TCR was planning

to send him a written proposal to take Garden Ridge private and discussed
the issues involved in such a proposal with him. On September 30, Uhrig
sent a letter (the "September 30 Letter") to Davies and the Garden Ridge
board of directors proposing the going private transaction at a price of

$9.50 per share.
On October 6, 1999, Garden Ridge's board of directors met to
consider Uhrig's September 30 Letter. Davies, who was not a board
member, and Garden Ridge's outside counsel attended the meeting. At the

meeting, the board established a special committee of persons who at the
time had no affiliation or connection with TCR to make a recommendation
to the board about the buyout proposal. The members were Davies, Terry

Boyce, Sam Susser and Barbara Tapp.' The special committee met six
times over the next two months. It hired The Robinson-Humphrey
Company to act as its financial advisor.
A meeting was held on November 1, 1999 to discuss the buyout
proposal. It was attended by Robinson-Humphrey's representative, Uhrig,
Jeanette Welsh from TCR, lawyers from Rogers & Wells, and Garden
Speaking for the special committee,
Ridge's outside counsel.
Robinson-Humphrey rejected Uhrig's offer due to the inadequacy of the
price. Three days later, Uhrig made an $11 per share offer. That offer was
also rejected.
After additional negotiations, TCR offered $11.50 per share and,
on November 22, 1999, the special committee voted to recommend that the
board accept that offer. The board voted to accept the offer the same day.
No Garden Ridge board member with an affiliation to TCR cast a vote.
M.
The plaintiff began this litigation on December 10, 1999. The
complaint named Garden Ridge and its directors as defendants. Essentially,
all the claims alleged depend on the allegation that the directors of Garden
Ridge knew about Uhrig's proposal before the end of the Self-Tender.9 The

'Davies is not and never has been a defendant in this case.
'There is an issue about whether the closing date of the Self-Tender was on
September 23, 1999 (when withdrawal rights expired), or September 27, 1999 (when notice was
provided to Garden Ridge's depositary), or on September 28, 1999 (when the Company actually
paid for the shares). This argument is addressed in Section V, infra.
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complaint purports to state claims for breach of the defendants' duty of
loyalty and also alleges that they engaged in intentional or bad faith
misconduct or knowing violations of the law.
In the course of briefing the pending motion for summary
judgment, the plaintiff agreed to dismiss the complaint as to Terry Boyce,

Alyson Henning, Ira Niemark, Barbara Tapp, and Garden Ridge. Thus, the
only the defendants still party to this litigation are Garden Ridge directors
Shapiro, Susser, and Wagner. These three continue to press their motion
for summary judgment.
IV.
A.

Summary Judgment Standard

Pursuant to Court of Chancery Rule 56, summary judgment should
be granted where there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law.' ° In deciding a
motion for summary judgment, the facts must be viewed in the light most
favorable to the non-moving party, and the moving party has the burden of
demonstrating that no material question of fact exists." "When a moving
party has properly supported its motion, however, the non-moving party
must submit admissible evidence sufficient to generate a factual issue for
trial or suffer an adversejudgment." 2 When multiple defendants move for
summary judgment, the plaintiff must submit evidence with respect to each
defendant in order to meet this burden.' 3
Arguments about the credibility of witnesses are often encountered
on motions for summary judgment. When the court concludes that there
are litigable issues of credibility that bear on material factual disputes,
summary judgment is not appropriate.' Also, "[w]hen state of mind or
'consciousness and conscious' is involved, credibility-a [fact-finder]
determination-is often central to the case."' 5 In such cases, the court should

°See Williams v. Geier,671 A.2d 1368, 1375 (Del. 1996).
"See Tanzer v. InternationalGeneralIndustries, Inc., 402 A.2d 382,385 (Del. 1979)
(citing Judah v. Delaware Trust Co., 378 A.2d 624, 632 (Del. 1977)).
121d.; Ch. Ct. K 56(e).
"See In re Western NationalCorp.ShareholdersLitig., 2000 WL 710192, at* 12 (Del.
Ch. May 22, 2000); Colev. DelawareLeague ofPlannedParenthood,530 A.2d 1119,1121 (Del.
1987).
4
See Cerberus Intern. Ltd. v. Apollo Mgmt. L.P., 794 A.2d 1141, 1150 (Del. 2002).
"Scott v. Bosari, 1994 WL 682615, at $8 (Del. Super. Oct. 26, 1994).
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evaluate the demeanor of the witnesses whose states of mind are at issue
during examination at trial. 6
B.

Duty of Disclosure Standard

Delaware law clearly establishes that "directors owe the
corporation's stockholders a fiduciary duty to disclose all facts germane to
a transaction involving stockholder action, in an atmosphere of complete
candor."' 7 This duty applies whenever a corporate board seeks shareholder
action.' Furthermore, the duties of loyalty and good faith require directors
to disclose all material information even where no stockholder action is
required, if information has already been disseminated to stockholders, in
order to make the previously disclosed information not materially
misleading. 9 Omitted information is considered material if there is "a
substantial likelihood that, under all the circumstances, the omitted fact
would have assumed actual significance in the deliberations of a reasonable
shareholder" or, in other words, it would have "significantly altered the
'total mix' of information made available" to the shareholder."0
When a corporation is engaged in a self-tender offer, "the exacting
duty of disclosure is even 'more onerous' than in a contested offer" because
"the disclosures are unilateral and not counterbalanced by opposing points
of view."'" However, corporate directors are not required to disclose
information that is "speculative" or "confusing."22 There is also, generally,
"no requirement that intentions be disclosed."' Furthermore, potentially
misleading "soft information" such as forward-looking valuation data or
estimates, may be properly withheld.'

6

See Darnell v. Myers, 1997 WL 382984, at *1(Del. Ch. June 24, 1997); Webb v.
Davis, 1999 WL 504777, at *1(Del. Ch. July 6, 1999) (citing Croleyv. Matson Navigation Co.,

434 F.2d 73, 77 (5"Cir. 1970)).

'7 Weinberger v. Rio GrandeIndustries,Inc., 519 A.2d 116, 121 (Del. Ch. 1986); see
also Lynch v. Vickers Energy Corporation,383 A.2d 278, 281 (Del. 1977).
ISee Zirn v. VLI Corp., 681 A.2d 1050, 1056 (Del. 1996).
See, e.g., Malone v. Brincat, 722 A.2d 5, 10-11 (Del. 1998).
2"Zirn, 681 A.2d at 1056 (citations omitted).
21
Eisenbergv. Chicago Milwaukee Corp., 537 A.2d 1051, 1057 (Del. Ch. 1987).

'See Arnold v. Society for Savings Bancorp,Inc., 650 A.2d 1270, 1280 (Del. 1994).
"In re Rexene Corp. ShareholdersLitig., 1991 WL 77529, at '5 (Del. Ch. May 8,
1991).

' 4See Weinberger, 519 A.2d at 128.
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V.
A.

The Relevant Dates

This case essentially comes down to deciding what each of Susser,
Shapiro and Wagner knew about Uhrig's proposal, and when he knew it.
If a director knew of a proposal to take Garden Ridge private at a time
relevant to the Self-Tender, then the information must be deemed material
for two separate reasons. First, it would have "significantly altered the
'total mix' of information made available" to the stockholder in deciding
whether to tender one's shares.2" By holding out, a stockholder may have
been able to reap greater gains when selling pursuant to a going private
transaction rather than the Self-Tender. Second, disclosure would be
necessary, even if it is not considered "material" in the traditional sense,
because it would be the only way to make the previously disclosed
information in the Prospectus not materially misleading.26 The Prospectus
specifically stated that Garden Ridge knew of no plans or proposals to take
the Company private.27 Necessarily, this statement means that none of the
Company's directors had such knowledge either, because such knowledge
would be imputed to the corporation for these purposes. Therefore, to say
that Garden Ridge did not know of any proposal, when any of its directors
did know of such proposal, would be misleading.
Of course, there came a time when all of the directors learned of
Uhrig's proposal. The question is whether any of them came by this
information at a time that was relevant to the Self-Tender. Thus, the
question is posed as follows: when was the business of the Self-Tender so
concluded that subsequent developments were no longer relevant to it?
This question may be answered by reference to the fiduciary relationship
between the tendering stockholders and the directors. Alternatively, it may
be answered by an analysis of the contractual relationship arising out of the
Self-Tender.
For example, the plaintiff argues that September 28 must be the
cutoff date because that is when Garden Ridge actually paid for tendered
shares, thus terminating any fiduciary relationship between the parties. The
defendants argue for September 23, the date on which the right to withdraw
tendered shares terminated and all tenders became irrevocable. Another
possible cutoffdate is September 27, the date that Garden Ridge sent notice
to its depositary of its decision to accept all tendered shares. Depending on

2Zirn, 681 A.2d at 1056 (citations omitted).
26

27See Malone, 722 A.2d at 10-11.

See note 3, supra.
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how one reads the Prospectus disseminated in connection with the
Self-Tender, this may be the earliest date that the Company became bound
to purchase the tendered shares, making the contract mutually enforceable.
Disregarding, for a moment, fiduciary duty issues and focusing
only on principles derived from the federal securities law, it would appear
that disclosure obligations ended on September 23.2" Sections 6 and 14 of
the Prospectus govern amendment, termination, extension and postponement of the Self-Tender. Section 6 provides that Garden Ridge could
refuse to accept for payment, purchase or pay for any shares tendered,
terminate or amend the offer, or postpone the acceptance for payment of
tendered shares, if it learned of a subsequent tender offer, exchange offer,
merger, business combination or "similar transaction" "at any time on or
after August 25, 1999 and prior to the Expiration Date."29 The Expiration
Date is defined as "September 23, 1999 at 5p.m., Eastern Daylight Savings
Time, unless extended by the Company. " 3

Section 14 provided that, regardless of the requirements of Section
6, Garden Ridge could "extend" the Self-Tender and delay acceptance for
payment; terminate the Self-Tender and not accept stock for payment;
amend the Self-Tender; or "postpone payment" (but, in this last case, only
"upon the occurrence of any of the conditions specified in Section 6")."'
However, any extensions ofthe Self-Tender had to comply with Rule 14e- 1
of the Securities Exchange Act of 193432 This rule precludes extensions
unless the company making the offer issues a "notice of such extension by
press release or other public announcement" no later than 9:00 a.m. on the
next business day following the scheduled expiration of the offer, or, ifthat

2

See GulfOil/CitiesService Tender Offer Litigation, 725 F. Supp. 712 (S. D. N. Y.
1989). In GulfOil, the court rejected essentially the same argument plaintiff makes here. The
court held that "tendering shareholders" could not "sue directly for alleged post-July 13 material
misrepresentations" where tendering stockholders "could not withdraw their shares after July 13.
Id. at 749. See also Newmont Mining Corp. v. Pickins, 831 F.2d 1448 (9' Cir. 1987). In
Newmont Mining, the court discussed the circumstances in which a tender offer might be extended
due to new information. It held that an extension might be necessary where "the new information
is disclosed at or near the end of the period when the tender offer was originally set to expire" (id
at 1452), not when information is discovered after the expiration of the tender offer. However,
both of these federal cases involve suits against a third party making a tender offer. The current
dispute is distinguishable because it involves a company making a self-tender for its own shares.
That situation gives rise to fiduciary duty obligations not found in the case of third party tender
offers.
2'Keener Aff., Ex. I, § 6 at 10.
3Id. at ii.

31Id. § 14 at 19.
3217 C. F. R. § 240.14e-1 (1999).
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corporation is publicly traded on a national securities exchange, the next
business day on which that exchange is open.33
Therefore, in accordance with the contract terms set forth in the
Prospectus and the federal securities laws, the Self-Tender expired and
tenders of shares became irrevocable at 5:00 p.m. September 23. After that
time, the federal securities laws did not require Garden Ridge to amend its
tender offer materials to reflect changes in information previously
disclosed.

Notwithstanding the foregoing, the fiduciary relationship between
Garden Ridge and its tendering stockholders continued in existence at least
until a mutually binding contract for the purchase and sale of the tendered

shares arose.34 Here, a binding contract to tender one's shares was not

formed until Garden Ridge notified its depositary, apparently on
September 27, that Garden Ridge had accepted the tendered shares for
payment. When it gave that notice, Garden Ridge became absolutely
obligated to accept and pay for the tendered shares.
Even the existence of a mutually binding contract does not,
however, conclusively mark the end of the fiduciary relationship with
tendering stockholders. And, while the court sees no reason to decide the
issue in the context of the pending motion, it does acknowledge the
substantial probability that the fiduciary relationship is only terminated

when payment is actually made for tendered shares. In this case, that would
mean that the relevant date is September 28.'B.

Shapiro And Susser Were Unaware Of Any Material Information
On Or Before September 28

Although the plaintiff argues that Shapiro and Susser had
knowledge of the plan to take the Company private on or before
September 28, the record is clear that they did not. The plaintiff asserts
that "the record suggests substantial uncertainty regarding when Shapiro
and Susser actually learned of TCR's buyout proposal, and clearly
33

1d
4Cf Anadarko Petroleum Corp. v. PanhandleEasternCorp., 545 A.2d 1171,1177
(Del. 1988) (holding that no fiduciary relationship existed between a parent corporation and
potential stockholders of a soon to be spun-off subsidiary, because the court concluded that the
passing of the record date of the stock dividend and preparation of a stock ledger did not provide
a valid basis to impose fiduciary duties on the parent corporation and the former directors. Such
a relationship arose only when the shares were actually issued.).
3
See Anadarko Petroleum Corp., 545 A.2d at 1176 (stating, "The concept of
"beneficialownership' of stock, though somewhat inexact, is contextually defined, and has become
a term of art for purposes ofestablishing fiduciary duties under Delaware law"); see also Sundlun
v. Executive Jet Aviation, Inc., 273 A.2d 282,285 (Del. Ch. 1970).
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implicates the possibility that this knowledge could have been obtained on

or before September 28. "36 The court disagrees. Mr. Shapiro unambiguously testified that, at the earliest, he first learned of the proposal on
September 29th.37 In fact, Shapiro's admission is more limited than that,
conceding only that on September 29, he knew Uhrig would be "sending a
communication" to Davies. There is no evidence that Shapiro knew what
the communication said until it was received at Garden Ridge on September
30.

The evidence that Susser knew of the buyout proposal on or before
September 28 is even more tenuous. Susser first saw Uhrig's September 30
letter "in early October."38 Susser never saw any drafts of Uhrig's letter. 9
Susser admits that he learned of the buyout proposal in a conversation with

Shapiro that occurred either "just after" or "just prior" to Susser receiving
the proposal.' It is clear that Shapiro did not learn of the buyout proposal
until, at the earliest, September 29. It follows, therefore, that Susser could
not have learned about the proposal until at least September 29 since he

learned about it either from Shapiro or from Uhrig's September 30 letter.
This is enough to grant summary judgment in favor of Shapiro and Susser.
6PI.

Br. at 24.

"The following questions were asked an answered at Shapiro's deposition:
(Shapiro) I received a call from Bill Uhrigjust prior to September 30& informing me
A.
that he was sending a communication to the board to actually Paul Davies, but for communication
to the Board, and wanted me to be on the lookout for that communication.
"
(By Ms. Avery) When you say "just prior to September 3 0', what do you mean?
Q.
day
before.
The
A.
Are you sure it was on the 291?
Q.
No, ma'am.
A.
Was it on the 28"?
Q.
I don't recall.
A.
26"?
Q.
I don't recall.
A.
What about was it on the 251?
Q.
I don't recall.
A.

Q.

Was it on the 24"?

I believe it was just prior to September 30 is my recollection.
But sitting here today, you don't recall when it was?
I can't recall a time, but I know it was just before because that was the content of the
A.
conversation. It was sending a communication to Paul that would arrive I believe the
next day, and he wanted to make sure that I was available to look at it.
But sitting here today, you don't recall whether you had that conversation with him on
Q.
the 28* or the 29*?
MR. ALLEGAERT: Objection to form. Asked and answered.
From my remembrance of the content of the call,I believe it was the day before.
A.
Shapiro Dep. at 57-58 (emphasis added).
SSusser Dep. at 114.
A.

Q.

39

d at 116.
4OId at 115.
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Wagner May Have Known About The Proposal As Early As
September 13

Wagner presents a different and more difficult case because (i) he
and Uhrig are in business together and work out of the same offices, (ii)
there is some evidence (i.e., the September 13 and 27 MMM agendas) that
supports an inference that Wagner was aware of Uhrig's activities during
the relevant time period, and (iii) his defense depends substantially on his
and Uhrig's testimony denying Wagner's knowledge. Not surprisingly, the
plaintiff argues that issues about the credibility of Wagner's and Uhrig's
denial can only be resolved at trial.
First, the plaintiff points out that Jane Arbuthnot, Garden Ridge's
Chief Financial Officer, testified that Uhrig told her that the buyout
proposal had not been planned, or even conceived of, until after
September 23, 1999."1 But, Uhrig has now admitted that he began considering the buyout proposal in the beginning of September 1999.42 He
spoke with Rogers & Wells about the proposal on September 16, and
received a written draft of a proposal letter by September 24.4'
Second, the plaintiff argues Uhrig's and Wagner's testimony is
further questioned by the entries of "Garden Ridge" under the heading
"New Deals in [the] Pipeline" on TCR's MMM agendas for September 13
and 27, 1999. 4 There are differing accounts of what these notations stood
for, but none of the explanation is, as yet, fully satisfactory. Although
believing these references were for the Self-Tender, Uhrig and Wagner
themselves were both uncertain about what 'New Deal" those listings
referred to."5 Moreover, the way that Uhrig described what "deals" are
placed in the "New Deals in [the] Pipeline" agendas casts some doubt on
whether the notation related to the Self-Tender as opposed to the buyout
proposal."
4

'See Arbuthnot Dep. at 143-45.
"'See Uhrig Dep. at 179.
43
See id. at 4445, 149. The attorneys' time records and correspondence confirm this
as well. See Keener Aff., Exs. K and L.
Wagner and Uhrig attended these meetings.
"Both
45
For example, Wagner can only "presum[e]" that the reference in the September 13
agenda is to the Self-Tender. Wagner Dep. at 179-80. Uhrig testified that he "d[idn'] think" that
the entry on the September 27 MMM agenda referred to the buyout proposal, and stated that it was
"probably [a reference to] the Self-Tender. I don't low." Uhrig Dep. at 134-37.
"'Uhrig testified that the word "pipeline" as used in these meeting agendas referred to
"tranactions that are being worked on that may or may not come." Uhrig Dep. at 137. However,
according to Uhrig, TCR was not involved with the Self-Tender. See Ubrig Dep. at 118-24; see
also Wagner Dep. 195-97. Furthermore, by September 13, there was no question that the SelfTender was not a transaction that "may or may not come," because it had already begun on
August 26. Moreover, by the time the September 27 MMM took place (in which Garden Ridge

20031

UNREPORTED CASES

The defendants respond that Garden Ridge listed as 'New Deals in
[the] Pipeline" must refer to the Self-Tender and not the proposed buyout
because a "code name" is typically used in buyout-type transactions, and
because Garden Ridge was subsequently given code name "Daisy" in later
MMM agendas.47 However, previous MMM agendas contradict the idea
that any time a public company is engaged in a buyout-type transaction, a
code name is issued. In fact, TCR's MMM agenda lists a non-public
potential deal involving a public company that was negotiated just a few
months before the Garden Ridge buyout in which no code names were
used.4"
The defendants also respond that because the references to Garden
Ridge on the September 13 and September 27 MMM agendas do not
contain the initials of the TCR managing director responsible for the
transaction, it could only refer to the Self-Tender. This is due to the fact
that new "deals" are always assigned a managing director. This may prove
to be so. But, as Wagner himself testified, the "agendas changed all the
time. Thus, the format of the agendas changed all the time."49 The fact that
initials are missing is not enough for the court to draw a definitive
inference that the reference to Garden Ridge in the September 13 and
September 27 MMM agendas relates to the Self-Tender and not the
proposed buyout.
Taking all of this into account, and also considering the close
nature of the working relationship between Wagner and Uhrig, the court
concludes that it is necessary to conduct a trial on the claims against
Wagner in order to resolve the issues of credibility presented.
C.

Section 102(b)(7) Does Not Preclude Liability Of Wagner

Finally, Wagner argues that, even if a duty of disclosure violation
is found, the finding would not implicate the duty of loyalty, and the claims
should be dismissed because Garden Ridge had an exculpation provision

was still listed as a "New Deal in [the] Pipeline") the Self-Tender had officially been closed for

four days.
"Uhrig stated, "Ifthere was a buy-out, its a public company and any time we do any
internal TCR transaction, like the buy-out with a public company, you get a code name. You
would never use the company's name." Uhrig Dep. 135-36, emphasis added.
TCR began negotiating in early April 1999 with Leslie Faye Company, Inc. regarding

a possible transaction between Leslie Fay and funds advised by TCR. However, agendas for the
MMMs on April 20, 1999 and May 3, 1999 list Leslie Faye as one of TCR's "New Deals in [the]
Pipeline" by name, without using any code name. Keener Aff., Ex. B.
"Wagner Dep. at 177.
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in its corporate charter pursuant to 8 Del. C. § 102(b)(7).5" The court
disagrees.

The fiduciary duty of disclosure is not an independent or separate
duty apart from the duties of due care and loyalty.5 Under § 102(b)(7), a
claim for damages for breach of fiduciary duty that only represents a breach
of the duty of care not involving bad faith is barred.52 Furthermore, when
a party has "averred sufficient evidence to permit the inference that one or
more defendants may have knowingly withheld material information from
the company's shareholders," then such allegations may be deemed to
implicate a "violation of the directors' duty of loyalty..., and this would
not warrant immunity under the exculpatory clause of the [c]ompany's
corporate charter." 3

If Wagner intentionally failed to disclose, or was reckless in his
failure not to disclose, material information known on or before
September 28, 1999 about the buyout proposal to Garden Ridge
stockholders, then §102(b)(7) does not save him as a matter of law. At this
stage of the proceeding, there remains a material question of fact as to
whether Wagner violated his duty of loyalty to tendering stockholders by
engaging in bad faith or intentional misconduct, or committing a knowing
violation of the law.
VI.

For the foregoing reasons, the motion for summary judgment is
granted as to Armand Shapiro and Sam Susser. The motion for summary
judgment is denied as to H. Whitney Wagner. IT IS SO ORDERED.

0

" The pertinent part of 8 Del. C. § 102(b)(7) reads as follows:
A provision eliminating or limiting the personal liability of a director to the

corporation or its stockholders for monetary damages for breach of fiduciary
duty as a director, provided that such provision shall not eliminate or limit
the liability of a director. (i) for any breach of the director's duty of loyalty
to the corporation or its stockholders; (ii) for acts or omissions not in good

faith or which involve intentional misconduct or a knowing violation of
law; (iii) under § 174 of this title [which provides for liability for unlawful
dividend or unlawful stock purchase or redemption]; or (iv) for any

transaction from which the director derived an improper personal benefit.
8 Del. C. § 102(bX7) (2001).

"Malpiede v. Townson, 780 A.2d 1075, 1086 (Del. 2001).
2
See id.at 1093; see also In re Lukens Inc. ShareholdersLitig., 757 A.2d 720, 732-35

(Del. Ch. 1999).
3
5 In re RelianceSec. Litig., 91 F. Supp.2d 706, 731-32 (D. Del. 2000).
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OMNICARE, INC. v. NCS HEALTHCARE, INC.
No. 19,800
DN RE NCS HEALTHCARE, INC. SHAREHOLDERS LITIGATION
No. 19,786 (Consolidated)
Court of Chanceryof the State of Delaware,New Castle
October 29, 2002
Donald J. Wolfe, Jr., Esquire, Kevin R. Shannon, Esquire, Michael A.
Pittenger, Esquire, and John A. Seaman, Esquire, of Potter Anderson &
Corroon LLP, Wilmington, Delaware; and Robert C. Myers, Esquire, Seth
C. Farber, Esquire, James P. Smith III, Esquire, David F. Owens, Esquire,
and Melanie R. Moss, Esquire, of Dewey Ballantine LLP, New York, New
York, of counsel, for plaintiff Omnicare, Inc. in No. 19,800.
Robert J. Kriner, Jr., Esquire, of Chimicles & Tikellis, LLP, Wilmington,
Delaware; Joseph A. Rosenthal, Esquire, of Rosenthal, Monhait, Gross &
Goddess, P.A., Wilmington, Delaware; Richard B. Bemporad, Esquire, of
Lowey Dannenberg Bemporad & Selinger, P.C., White Plains, New York,
of counsel; and Daniel A. Osbom, Esquire, of Beatie and Osborn, LLP,
New York, New York, for plaintiffs in No. 19,786.
Edward P. Welch, Esquire, Edward B. Micheletti, Esquire, Katherine J.
Neikirk, Esquire, and James A. Whitney, Esquire, of Skadden Arps Slate
Meagher & Flom, LLP, Wilmington, Delaware; and Mark A. Philips,
Esquire, Megan L. Mehalko, Esquire, and H. Jeffrey Schwartz, Esquire, of
Benesch, Friedlander, Coplan & AronoffLLP, Cleveland, Ohio, ofcounsel,
for defendants NC'S Healthcare, Inc., Boake A. Sells, and Richard L.
Osbourne.
Jon E. Abramczyk, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Frances Floriano Goins, Esquire, and Thomas
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G. Kovach, Esquire, of Squires, Sanders & Dempsey, LLP, Cleveland,
Ohio, for defendant John H. Outcalt.
Edward M. McNally, Esquire, Michael A. Weidinger, Esquire, and
Elizabeth A. Brown, Esquire, ofMorris, James, Hitchens & Williams, LLP,
Wilmington, Delaware; and James R. Bright, Esquire, and Timothy G.
Warner, Esquire, of Spieth, Bell, McCurdy & Newell Co., L.P.A.,
Cleveland, Ohio, of counsel, for defendant Kevin B. Shaw.
David C. McBride, Esquire, Bruce L. Silverstein, Esquire, Christian
Douglas Wright, Esquire, and Adam W. Poff, Esquire, of Young Conaway
Stargatt & Taylor, LLP, Wilmington, Delaware; and Paul Vizcarrondo, Jr.,
Esquire, Theodore N. Mirvis, Esquire, Mark Gordon, Esquire, John F.
Lynch, Esquire, and Lauryn P. Gouldin, Esquire, of Wachtell, Lipton,
Rosen & Katz, New York, New York, of counsel, for defendants Genesis
Health Ventures, Inc. and Geneva Sub, Inc.
LAMB, Vice Chancellor
L
These actions arise out of a proposed merger (the "Merger")
between NCS Healthcare, Inc. and a wholly owned subsidiary of Genesis
Health Ventures, Inc. in which each share ofNCS Class A Common Stock
and Class B Common Stock is to be converted into the right to receive 0.1
share of Genesis common stock. The Class A shares and the Class B shares
are identical in most respects; however, (i) the holders of Class A shares
are entitled to only one (1) vote per share, while the holders of Class B
shares are entitled to ten (10) votes per share and (ii) the Class B shares are
subject to certain transfer restrictions that result in their automatic
conversion into Class A shares when a non-permitted transfer occurs. The
agreement and plan of merger among the parties (the "Merger Agreement")
was approved by the NCS board of directors (the "Board") and executed on
July 28,2002.
After the Board approved the Merger on July 28, 2002, it also
authorized the execution of two separate voting agreements among Genesis
and NCS and Jon H. Outcalt, Chairman of the Board, and Kevin Shaw,
President of NCS and a Board member (the "Voting Agreements").'

'Messrs. Outcalt and Shaw are named as defendants in these actions. Also named as
defendants are: NCS, Genesis, Geneva Sub, Inc. (a wholly owned subsidiary of Genesis created
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Pursuant to these agreements, Outcalt and Shaw each separately agreed to
vote all of his shares in favor of the Merger and, to that end, granted an
irrevocable proxy to several senior officers of Genesis "to vote all of the
Shares beneficially owned by [him] in favor of the [Merger]." At the time
Outcalt and Shaw signed the Voting Agreements, although neither
individually held more than a majority of the NCS voting power, by virtue
of their beneficial ownership of substantially all the outstanding shares of
Class B Common Stock, they together controlled more than 65% of the
total voting power, enough to assure ratification of the Merger Agreement.
The plaintiff in Civil Action No. 19800, Omnicare, Inc., made a
proposal relating to a merger with NCS that was rejected by the Board.
Omnicare has since purchased shares of NCS common stock, filed this
action, and initiated a cash tender offer to acquire any and all the
outstanding shares of NCS common stock.2 Civil Action No. 19786 was
filed by individual stockholders of NCS, on behalf of a class of similarly
situated persons. Now pending before the court are motions for partial
summary judgment as to the fist counts of both operative complaints
seeking a declaration that the execution of the Voting Agreements and/or
delivery of the irrevocable proxies found therein resulted in the automatic
conversion of all shares of Class B Common Stock held by Outcalt and
Shaw into shares of Class A Common Stock. If these motions are
successful, the ultimate approval of the Merger will be in substantial doubt
inasmuch as the Board has recently withdrawn its recommendation in favor
of the Merger.
H.
Defendant NCS Healthcare, Inc. was incorporated in Delaware in
1995 as a wholly owned subsidiary of a privately held Ohio corporation,
Aberdeen Group, Inc. Defendants Outcalt and Shaw controlled Aberdeen
through their ownership of a substantial majority of its high-vote Class B
Common Stock. In February 1996, NCS merged with Aberdeen, with NCS

for the Merger with NCS), Boake Sells (an NCS director), and Richard Osborne (an NCS
director). 2
In a memorandum opinion dated October 25,2002, the court granted in part and
denied in part a motion to dismiss the complaint in C.A. No. 19800, premised on the fact that
Omnicare was not a stockholder of NCS on July 28, 2002. The court dismissed those portions
of Omnicare's complaint that purported to challenge as a breach of fiduciary duty the Board's
decision to approve the Merger. The court refused to dismiss Count I of Omnicare's complaint,which is the subject of the pending motion for partial summary judgment. That claim is
not predicated on a fiduciary duty theory; instead, it seeks only a declaratory judgment relating
to the status of the NCS Class B common shares held by Outcalt and Shaw.
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as the surviving corporation. In that merger, the NCS certificate of
incorporation was amended and restated, and that Restated and Amended
Certificate of Incorporation is the current charter of NCS (the "Charter" or
"NCS Charter"). Shortly thereafter, NCS engaged in an initial public
offering.
There are three provisions in the NCS Charter of relevance to this
litigation, all of which are found within Article IV, Section 7 thereof.3
Section 7(a) is a transfer provision that provides:
[N]o person holding any shares ofClass B Common Stock
may transfer, and the Corporation shall not register the
transfer of, such shares of Class B Common Stock or any
interest therein, whether by sale, assignment, gift, bequest,
appointment or otherwise, except to a "Permitted Transferee"4 of such person.
Section 7(d) of the Charter provides for the automatic conversion
into Class A shares of any Class B shares transferred to anyone other than
a Permitted Transferee. Specifically, Section 7(d) states:
Any purported transfer of shares of Class B Common
Stock other than to a Permitted Transferee shall automatically, without any further act or deed on the part of
the Corporation or any other person, result in the
2
Omnicare also refers to a fourth Charter provision, Section 7(g), which defines the
term "beneficial ownership," to support its argument that Genesis has acquired the complete
ownership interest in the shares in question. That section provides, as follows:
For purposes of the Section 7, "beneficial ownership" shall mean
possession of the power to vote or to direct the vote or to dispose of or to
direct the disposition ofthe shares of Class B Common Stock inquestion,
and a "beneficial owner" of a share of Class B Common Stock shall be the
person having beneficial ownership thereof.
This definition is significantly narrower than that found in the federal securities laws. Most
importantly, in contrast to Regulation 13d-3 under the Exchange Act, 17 C. F. R. § 240.13d-4,
Section 7(g) does not extend to persons who merely "share" the power to vote or dispose of the
shares. This omission appears to be consistent with the quite limited function of Section 7(g)
in Article IV, Section 7 of the Charter. The only place the phrase "beneficial ownership" appear
is Section 7(e), a provision that simply gives the "beneficial owner" of Class B shares the right
to have those shares registered in his name.
Given the limited scope of the definition found in Section 7(g) and the limited purpose
for which it appears in the Charter, the court concludes that Section 7(g) is irrelevant to the
issues presented on the motions for summary judgment.
*The parties agree that Genesis was not a "Permitted Transferee" as that term is
defined under Sections 7(aXl)-(aX7) of the NCS Charter.
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conversion of such shares into shares of Class A Common
Stock on a share-for-share basis, effective on the date of
such purported transfer.
Finally, Section 7(c)(5) provides that the giving of a proxy in
connection with a solicitation of proxies does not constitute a transfer of
Class B stock. In particular, Section 7(cX5) states:
The giving of a proxy in connection with a solicitation of
proxies subject to the provisions of Section 14 of the
Securities Exchange Act of 1934 (or any successor
provision thereof) and the rules and regulations
promulgated thereunder shall not be deemed to constitute
the transfer of an interest in the shares of Class B
Common Stock which are the subject of the proxy.
In their motion for partial summary judgment, Omnicare and the
stockholder-plaintiffs all argue that Outcalt's and Shaw's Class B shares
were automatically converted in Class A shares when the Voting
Agreements were signed. In making this argument, they rely principally
on Sections 2(b) and 2(c) of those agreements, which read, in relevant part,
as follows:
(b) AGREEMENT TO VOTE ....

[T]he Stockholder

hereby irrevocably and unconditionally agrees to vote or
to cause to be voted all of the Shares then owned of record
or beneficially by him at the Company Stockholders
Meeting and at any other annual or special meeting of
shareholders of the Company where any such proposal is
submitted, and in connection with any written consent of
stockholders, (A) in favor of the [Merger] and (B) against
(i) approval of any proposal made in opposition to or in
competition with the [Merger] and the transactions
contemplated by the Merger Agreement, (ii) any merger,
consolidation, sale of assets, business combination, share
exchange, reorganization or recapitalization of the
Company or any of its subsidiaries, with or involving any
party other than as contemplated by the Merger
Agreement, (iii) any liquidation or winding up of the
Company, (iv) any extraordinary dividend by the
company, (v) any change in the capital structure of the
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Company (other than pursuant to the Merger Agreement)
and (vi) any other action that may reasonably be expected
to impede, interfere with, delay, postpone or attempt to
discourage the consummation of the transactions
contemplated by the Merger Agreement ....
(c) GRANTING OF PROXY.... [In) furtherance of the
terms and provisions of this Agreement, the Stockholder
hereby grants an irrevocable proxy, coupled with an
interest, to each of the President and the Secretary of
Parent and any other Parent-authorized representative or
agent to vote all of the Shares beneficially owned by the
Stockholder in favor of the Proposed Transaction and in
accordance with the provisions of Section 2(b) and this

Section 2(c).
Omnicare and the stockholder-plaintiffs argue that the Voting Agreements
constituted a transfer of Outcalt's and Shaw's Class B shares or an interest
in those shares to someone other than a Permitted Transferee. This is so,
they say, because the Agreements required Outcalt and Shaw: (a) to grant
an "irrevocable proxy, coupled with an interest" to Genesis to vote their
respective Class B shares in favor of the Merger, (b) to vote such shares in
a like manner themselves, and (c) not to alienate or encumber those shares
prior to consummation of the proposed Merger.'
Plaintiffs further argue that Section 7(c)(5) is inapplicable to the
proxy created by Section 2(c) of the Voting Agreements. They first
suggest that the purpose of Section 7(c) is limited to permitting NCS to
solicit proxies from holders of Class B shares at its annual meeting of
stockholders. They next contend that the proxy grants to Genesis were not
done "in connection with a solicitation of proxies subject to the provisions
of Section 14(a) of the Securities Exchange Act of 1934," as is required by
Section 7(cX5).
Defendants, respond that by entering into the Voting Agreements,
Outcalt and Shaw transferred neither their Class B shares nor any interest
in those shares. Instead, the Voting Agreements merely reflect the fact
that, as a means to induce Genesis's participation in the Merger Agreement,

'This last argument depends on Section 2(a) ofthe Voting Agreements which provides
that "Prior to the Effective Time, the Stockholder shall not Transfer (or agree to transfer) any of
his Shares owned of record or beneficially by him." It should suffice to observe that an
agreement not to transfer shares can hardly be thought to constitute a transfer of those shares.
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Outcalt and Shaw each made a promise to vote all of his shares in support
the Merger (and against anything that would impede or prevent
consummation of the Merger), and backed up that promise by granting
proxies to Genesis to vote those shares in the agreed fashion. Because
Outcalt and Shaw decided how to vote their shares and the proxies only
empower Genesis to vote those shares in that manner, the argument goes,
the Voting Agreements cannot be construed to have transferred any Class
B shares or interests in such shares to Genesis. Moreover, the defendants
contend that the proxies found in Section 2(c) of the Voting Agreements
were "given ... in connection with a solicitation of proxies" subject to
Section 14(a) of the Exchange Act. Thus, in any case, Section 7(c)(5) of
the NCS Charter requires a conclusion that there was no transfer of shares
or interests in shares.
mI.
A.

Summary Judgment Standard

Pursuant to Court of Chancery Rule 56, summary judgment should
be granted where there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law.6 In deciding a
motion for summary judgment, the facts must be viewed in the light most
favorable to the non-moving party, and the moving party has the burden of
demonstrating that no material question of fact exists.7 "When a moving
party has properly supported its motion, however, the non-moving party
must submit admissible evidence sufficient to generate a factual issue for
trial or suffer an adverse judgment."' Moreover, when a party moves for
summary judgment, the court may award summary judgment to the other
party, regardless of whether the other party moves for summary judgment,
when the undisputed material facts of record show that the other party is
clearly entitled to such relief.9

6

See Williams v. Geier, 671 A.2d 1368, 1375 (Del. 1996).
See Tanzerv. Int ' GeneralIndus., Inc., 402 A.2d 382,385 (Del. 1979) (citingJudah
v. Delaware Trust Co., 378 A.2d 624, 632 (Del. 1977)).
2/d; Ch. Ct. R. 56(e).
9
See ContinentalIns.Co. v. Rutledge & Co., 2000 Del. Ch. LEXIS 40, at *2, **3-4,
& 6 n.3, (Del. Ch. Feb. 15, 2000) ("Chancery Court Rule 56 gives that court the inherent
authority to grant summary judgment sua sponte against a party seeking summary judgment...
when the 'state of the record is such that the non-moving party is clearly entitled to such relief."')
(quoting Stroud v. Grace, 606 A.2d 75, 81 (Del. 1992)).
7
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Applicable Standards Of Interpretation

This court employs general principles of contract interpretation in
construing certificates of incorporation.'" Therefore, the provisions of the
NCS Charter will be "interpreted using standard rules of contract
interpretation which require a court to determine from the language of the
contract the intent of the parties. In discerning the intent of the parties, the
[Charter] should be read as a whole and, if possible, interpreted to reconcile
all of the provisions of the document."" Where the language of a corporate
instrument is plain and clear, "the Court will not resort to extrinsic
evidence in order to aid in interpretation, but will enforce the contract in
accordance with the plain meaning of its terms.' 2

IV.
A.

Section 7(d) Is Triggered When An "Interest" In Class B Shares Is
Transferred

A close comparison of Sections 7(a) and 7(d) reveals a difference
in language that could limit the scope of the latter's operation to situations
in which shares, not simply interests in shares, are transferred. Section 7(a)
contains a reference to "any interest" in shares that prohibits the transfer of
such interest to persons who are not Permitted Transferees. By contrast,
the language of Section 7(d) does not explicitly mention "interests" in
shares, referring instead only to any "purported transfer of shares"
themselves.
As discussed earlier, standard rules of contract interpretation
require this court to give effect to all provisions of the NCS Charter where
"See, e.g., Elliott Assocs., L.P. v. Avatex Corp., 715 A.2d 843, 852-54 (Del. 1998).
Relying on Elliott Assocs., LP., the plaintiffs argue that any ambiguity in the provisions of
Section 7 of the NCS charter should be construed against Outcalt and Shaw and in favor of the
Class A shareholders. This argument badly misconstrues Elliott Assocs., L.P., which held only
that "[w ]h en there is a hopeless ambiguity attributable to the corporate drafter that would mislead
a reasonable investor, such ambiguity must be construed in favor of the reasonable expectation
of the investor and against the drafter." Id. at 853. Here, there is no showing of any "hopeless
ambiguity." In addition, the court has no reason to treat Outcalt and Shaw, whose interests as
stockholders are at stake, as ifthey are the "corporate drafters" of the provisions of Article IV,
Section 7 in the NCS Charter.
"Kaiser Aluminum Corp. v. Matheson, 681 A.2d 392, 395 (Del. 1996) (citation
omitted).
12Mcllquham v.Feste, 2002 WL 244859, at *5 (Del. Ch. Feb. 13, 2002); see also
Eagle Indus. v. De Vilbiss Health Care, Inc., 702 A.2d 1228,1233 (Del. 1997); Harrah'sEnt't,
Inc. v. JCC Holding Co., 802 A.2d 294, 309 (Del. Ch. 2002).
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possible. 3 Applying this rule leads to a conclusion that the reference in
Section 7(d) to the "transfer of shares" is best read as being broad enough
to encompass actual share transfers as well as other situations in which
some interest in those shares although less than full legal or equitable
ownership is transferred. This result is necessary both to give full effect to
the existence of Section 7(cX5), which provides that the giving of certain
proxies "shall not be deemed to constitute the transfer of an interest" in
such shares, and to harmonize, to the extent possible, the scope and
operation of Sections 7(a) and 7(d).
Nevertheless, because Section 7(d) does not expressly refer to the
transfer of interests in shares, the court will not interpret it to operate in the
case of the transfer of a minor or unimportant "interest" in a share of Class
B Common Stock. Rather, to fall within the ambit of Section 7(d), the
interest transferred must represent a substantial part of the total ownership
interests associated with the shares in question. This reading recognizes
that the differing wording of Section 7(a) and 7(d) should signify some
difference in the scope of their operation but also permits Section 7(d)
sufficient meaning to serve as an effective deterrent to the transfer of a
substantial interest in Class B shares by the holders thereof.
B.

Outcalt and Shaw Did Not Transfer An "Interest" In Their Class B
Shares
Keeping this analysis in mind, the question is whether Outcalt and

Shaw transferred their Class B shares (or a substantial part of the total
ownership interests associated with those shares) when they entered into
the Voting Agreements. 4 The court will first analyze this issue without
considering the irrevocable proxies given in Section 2(c) of the Voting
Agreements or the effect of Section 7(c)(5) of the NCS Charter on the

status of those proxies.
Omnicare begins by asserting that Outcalt and Shaw transferred all
of their "voting power" in the Class B shares. It then argues, in a
reductionistic fashion, that, since the approval of the Merger is guaranteed

3
See
4

note !1,supra.
At oral argument, Omnicare's counsel argued that Outcalt and Shaw have actually
transferred "beneficial ownership" of their shares to Genesis, and that Genesis has the current
ability, in accordance with Section 7(e) of the NCS Charter, to force NCS to register Outcalt's
and Shaws shares in its name. Suffice it to say that this argument finds no support in either the
definition of "beneficial ownership" found in Section 7(g) or the provisions of Section 7(e). To
the contrary, Section 7(e) clearly contemplates that there can be only one "beneficial owner' of
a share of Class B Common Stock at a time.
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by that transferred voting power, Outcalt and Shaw have actually given up
"all existing and future interests in their Class B shares." This is so,
Omnicare argues, because the ultimate transfer or elimination of the
economic and other rights associated with those shares" is a foregone
conclusion. "The Voting Agreements," Omnicare writes "were the end of
the line."
These arguments significantly distort the appropriate legal analysis
by improperly attributing to the Voting Agreements terms or consequences
better understood to be associated with or derivative of the Merger
Agreement. For example, the promise to vote found in the Voting
Agreements is limited in scope, and does not broadly transfer to Genesis
either Outcalt's or Shaw's power to vote. Similarly, there is nothing in the
Voting Agreements that provides for the elimination of the Class B shares
or for the sale of Outcalt's and Shaw's Class B shares to Genesis.
The court cannot conclude that the mere promise to vote the shares
found in Section 2(b) of the Voting Agreements amounts to a transfer of
any part of Outcalt's or Shaw's ownership interest in the shares. On
July 28,2002, each of Outcalt and Shaw had the power to vote his shares as
he saw fit, as well as the power to bind himself to exercise that power by
contract. Section 2(b) of the Voting Agreements simply expresses their
promises to vote those shares in a particular manner, in order to induce
Genesis to enter into the Merger Agreement with NCS. Genesis' did not,
thereby, obtain any of their power to vote the shares. Instead, Genesis
obtained at most a legal right to compel Outcalt or Shaw to perform in
accordance with the terms of their contracts.
The case of Garret v. Brown"5 provides strong support for the
conclusion that the agreement to vote did not amount to a transfer of an
interest in the Class B shares. Brown involved a restraint on the alienation
of stock or any "interest" therein that was, if anything, broader than that
found in Section 7(a), although found in a stockholders agreement rather
than in the certificate of incorporation." Also, as in this case, the issue in
dispute was whether a second agreement among a subset of stockholders
that contained extensive restrictions on alienability and voting rights was
7
a prohibited transfer within the meaning of that stockholders agreement.'

"1s9 8 6 WL 6708, at *10 (Del. Ch. June 13,1986), affd, 511 A.2d 1044 (Del. 1986).
6
See id., at 02. Brown involved a stockholders' agreement, and not a provision in its
corporate charter. Nonetheless, the provision in the stockholders agreement was strikingly
similar to the provisions in the NCS Charter. The stockholders agreement provided, "[N]one of
the Shareholders or their legal representative shall Transfer any shares of the Common Stock or
any right, title and interest therein or thereto." Id.
'7See id., at *9.10.
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The Brown court had little trouble concluding that a transfer of an
"interest" had not occurred. That court noted:
Other provisions as to the manner in which La*Cadena will
vote its stock cannot reasonably be construed to constitute
a transfer under the Stockholders' Agreement. As noted
earlier, the Stockholders' Agreement does not in any way
limit the stockholders' freedom to vote their shares as they
see fit. That being the case, it would be inappropriate to
read the definition of transfer to include a voting
agreement."'
The common sense result in Brown applies equally here. Both
Outcalt and Shaw possessed the complete power to vote their shares when,
on July 28,2002, they signed the Voting Agreements. When they agreed
to the terms of Section 2(b) of those agreements, they certainly were
making a choice to vote their shares in favor of the Merger. By voting their
shares, or agreeing how to vote them at a later meeting, neither Outcalt nor
Shaw can be thought to have transferred that power to vote to anyone else.
For these reasons, relying on the decision in Brown, the court finds that the
provisions of Section 2(b) of the Voting Agreements did not convey to
Genesis an "interest" in the Class B common shares that are subject to that
agreement.
C.

Section 7(c)(5) Further Confirms That The VotingAgreements Did
Not Convey An "Interest" In The Class B Shares

The final issues are whether the grant of irrevocable proxies in
Section 2(c) of the Voting Agreements involved the transfer of such a
substantial part of the total ownership interests associated with Outcalts
and Shaw's Class B shares as to trigger the automatic conversion feature of
Section 7(d) and, if so, whether Section 7(cX5) of the NCS Charter then
applies to exempt such transfers from conversion. The court concludes that
the giving of the proxies did not result in the conversion of the Class B
shares for two reasons.
First, the proxies are really just a convenient way to enforce the
terms of the voting agreements found in Section 2(b). They are limited in
scope to the matters covered in that section and can only be exercised in the
manner and to the extent that the owners of the shares themselves promised
"Id, at '10.
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to vote them. For these reasons, the proxies, by themselves, do not involve
a transfer of any significant part of Outcalt's or Shaw's voting power.' 9
The court is aware that, because the two proxies in combination
represent a majority of the NCS voting power, the exercise of the proxies
to vote the shares in accordance with the terms of Section 2(b) will result
in the ratification of the Merger Agreement, unless that agreement is earlier
abandoned. Certainly, this is an important event in the life ofNCS and one
that will result in the conversion of all NCS common stock into shares of
Genesis common stock, apparently on terms that are less favorable to all
NCS stockholders than those currently offered by Omnicare in its
competing cash tender offer. This ultimate substantial effect resulting from
the exercise of the proxies does not mean, however, that the grant of the
proxies (as opposed to Outcalt's and Shaw's determination to cast their
votes in favor of the Merger Agreement) resulted in the transfer of any
substantial part of Outcalt's or Shaw's ownership interest in the Class B
shares.
Second, the conclusion that Outcalt and Shaw did not trigger the
automatic conversion provision of Section 7(d) of the Charter is confirmed
by reference to Section 7(cX5) thereof. Section 7(c)(5) provides that the
giving of a proxy "in connection with" a solicitation of proxies subject to
the provisions of Section 14 of the Exchange Act will not be deemed a
"transfer of an interest in the shares of Class B Common Stock which are
the subject of such proxy." Omnicare argues that Section 7(c)(5) has only
a limited purpose, i.e., to permit NCS to solicit proxies from holders of
Class B Common Stock at its annual meeting of stockholders for
essentially ministerial matters. "It was not," Omnicare continues, intended
to create "a means for Outcalt and Shaw to transfer beneficial ownership
of the Class B shares to Genesis so that Genesis could impose the Genesis
Merger Agreement on holders of shares of Class A common stock."
The narrow interpretation of Section 7(cX5) urged by Omnicare
and the stockholder-plaintiffs is not found in the express language of
Section 7(cX5). Moreover, their "purpose" argument suffers from the same
flaws in logic as their arguments about Section 7(d). If the Merger
Agreement is ultimately consummated, it will be because the NCS board

'Ugnder the federal securities laws, the holder of an irrevocable proxy that is coupled
with an interest (unlike the holder of a simple revocable proxy) may be deemed a "beneficial
owner" of the shares covered by the proxy, even in circumstances in which the proxy is limited
in time and scope. Calwnet Indus., Inc. v. MacClure, 464 F. Supp. 19, 30-31 (N.D. Ill.. 1978).
This observation does not, however, lead to the conclusion that the proxies given in Section 2(c)
of the Voting Agreements resulted in a "transfer" of shares within the meaning of Section 7(d)
of the NCS Charter. See discussion, supra, at note 14.
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of directors approved it and the holders of a majority of the NCS voting
power voted to ratify it. It will not be because Outcalt and Shaw
"transferred beneficial ownership" of the Class B shares to Genesis, or
because Genesis "imposed" that agreement on the Class A shareholders.
Instead, if this happens, it will be because the Merger Agreement was
approved by the NCS board of directors and adopted by the requisite vote.
Omnicare and the stockholder-plaintiffs also argue that, in any
event, Section 7(c)(5) does not apply to the Section 2(c) proxies because
those proxies were not given "in connection with" a solicitation of proxies
subject to Section 14 of the Exchange Act. They make two arguments in
this regard. First, they point out that the provisions of Section 14 of the
Exchange Act only apply to the solicitation of proxies with respect to
securities registered pursuant to Section 12 of that Act. Because the Class
B shares are not registered pursuant to Section 12, the argument goes, the
solicitation of proxies from Outcalt and Shaw could not have been done "in
connection with" a solicitation falling within the scope of Section 7(c)(5)
of the Charter. Second, Omnicare and the stockholder-plaintiffs argue that
the giving of those proxies on July 28, 2002 could not have been "in
connection with" any contemplated solicitation by NCS of its other
stockholders because that solicitation "has not even commenced."
The plaintiffs' first argument is overly broad and, if taken at face
value, would nullify Section 7(c)(5). Of course, Class B shares are not
registered under the Exchange Act. They never have been, and there is no
reason to expect that they ever will be. Indeed, registration of those shares
is completely inconsistent with the substantial transfer restrictions found
in Section 7(a) of the NCS Charter. Thus, to have any meaning at all,
Section 7(c)(5) must be read to apply to situations in which a holder of
Class B shares gives a proxy in connection with a solicitation of proxies
directed at the holders of the NCS Class A shares. This reading also makes
common sense. In accordance with Article IV, Section 2(c) of the NCS
Charter, (with certain exceptions) the Class A and Class B shares "vote
together as a single class in the election of directors... and with respect to
all other matters submitted to the stockholders of the Corporation for a
vote." Thus, it is to be expected that anyone soliciting proxies at NCS
would solicit them from both the Class A and the Class B stockholders.
Therefore, the final question is whether the giving of proxies by
Outcalt and Shaw on July 28, 2002 was "in connection with" a solicitation
of the Class A shareholders. As plaintiffs point out, no such solicitation
had been undertaken at that time. In fact, it appears from the record that no
solicitation has yet been undertaken. Thus, if Section 7(cX5) were read to
contain a requirement of contemporaneity between the giving of a proxy
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and the pendency of the solicitation, the proxies at issue would not benefit
from Section 7(c)(5)'s exemption. Nevertheless, such a constrictive
reading is plainly unjustified by the language of that section. On the
contrary, the phrase "in connection with" implies no close relationship at
all. According to one scholar of modem legal usage, "in connection with
is always a vague, loose connective.""0 The phrase also appears in various
provisions of the federal securities laws and is generally read quite
broadly.2'
A review of the Voting Agreements and the Merger Agreement
clearly show that Outcalt and Shaw granted the Section 2(c) proxies "in
connection with" an anticipated solicitation of proxies from the holders of
the Class A shares. The Voting Agreements recite that Outcalt and Shaw
signed them "in order to induce [Genesis] to enter into the Merger
Agreement." In the Merger Agreement, NCS obligated itself to hold a
special meeting of its stockholders at the earliest practicable date for the
purpose of obtaining stockholder approval of the Merger. The Merger
Agreement also contemplates that, in connection with such meeting, the
holders of NCS common stock will be furnished with a proxy statement
prepared by NCS in accordance with the provisions of the Securities
Exchange Act of 1934 and the "company shall solicit from the Company
Stockholders proxies in favor of the Merger." The necessary connection
is also apparent from the language of Section 2(b) of the Voting
Agreements. that ties the promise to vote to that anticipated special
meeting.
In the end, the court is unable to agree with Omnicare's and the
stockholder-plaintiffs' position that the agreements to exercise their voting
power made by Outcalt and Shaw on July 28, 2002 run afoul of the
restrictive transfer provisions of Article IV, Section 7 of the NCS Charter.
There is simply no reason to believe that the drafters of the NCS Charter
sought to prevent the holders of the Class B shares from exercising their
uncontested majority voting power to adopt a plan and agreement of
merger already approved and authorized by the NCS board of directors.

20

Bryan A. Garner, A DICnONARY OF MoDERN LEGAL USAGE (2d Ed.) at 434.

2t

See, e.g., ManhattanCasualtyCo. v. BankersLife andCasualtyCo., 404 U.S. 6,1213 (1971) (applying the "in connection with" language from Rule lOb-5 broadly as meaning
"touching").
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V.

For the foregoing reasons, the motions for
judgment filed in these two actions are DENIED.
judgment is GRANTED in favor of the defendants as
complaints filed in both Civil Action No. 19786 and

partial summary
Partial summary
to Count I of the
Civil Action No.

19800. IT IS SO ORDERED.

PERCONTI v. THORNTON OIL CORP.
No. 18,630-NC
Court of Chancery of the State ofDelaware, New Castle

May 3, 2002
David S. Eagle, Esquire of Klehr, Harrison, Harvey, Branzburg & Ellers
LLP, Wilmington, Delaware; and David Rosenthal, Esquire, of Rosenthal
Judell & Uchima, New York, New York, of counsel, for plaintiff.
William M. Lafferty, Esquire, Michael J. Conallen, Jr., Esquire and James
G. McMillan, III, Esquire of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and K. Gregory Haynes, Esquire, Donald J. Kelly,
Esquire, and Roxanne Baus Edling, Esquire of Wyatt, Tarrant & Combs,
LLP, Louisville, Kentucky, of counsel, for defendant.
NOBLE, Vice Chancellor

PlaintiffPaul Perconti ("Perconti") is a former officer of Defendant
Thornton Oil Corporation ("Thornton" or the "Company"), a Delaware
corporation. Perconti, by this action, seeks indemnification, pursuant to
both 8 Del.C. §145(c) and Thornton's bylaws, for costs incurred in defending a criminal action which he contends was brought against him "by
reason of the fact" that he was an officer of Thornton. Perconti has moved
for summary judgment. This is the Court's decision on that motion.
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I.Background
Perconti served as president and chief executive officer of
Thornton from the mid-1980s until the termination of his employment in
May 1998. Thornton's principal place of business is in Louisville,
Kentucky, from where it operates combination gasoline stations and
convenience stores in the regional market. While in office, Perconti was
responsible for all operational and financial activities of Thornton.
This action focuses on Perconti's trading activities in the petroleum
futures market. His involvement in the trading of commodities was twofold. On the one hand, as the chief executive officer of Thornton, he
invested Thornton's funds in petroleum futures as part of the Company's
effort to protect against fluctuations in the price of gasoline. On the other
hand, Perconti also engaged in petroleum futures trading for his individual
benefit through an investment vehicle, TEGRA Investment Group, L.L.C.
("TEGRA"). This venture was created by Perconti and three other
Thornton executives, one of whom was Kevin Hobbs ("Hobbs"),
Thornton's chief financial officer. Although created for personal
investment purposes, it in fact paralleled Thornton's investment activities
on a smaller scale. Perconti and his associates initially contributed their
own funds, but, after a few months, trading in the name of TEGRA was
allegedly financed with Thornton funds.
In February 1999, Perconti and Hobbs were indicted in the United
States District Court for the Western District of Kentucky in a twenty-count
indictment (the "Indictment") accusing them of embezzling funds from
Thornton to support their speculative activities in the commodities market,
trading on behalf of Thornton beyond their authorized limits in an effort to
increase their annual bonuses, making false statements to hide their
improper conduct and to protect their positions with Thornton, and
committing related offenses. Although Hobbs pled guilty to all counts of
the Indictment, Perconti went to trial, and the jury failed to reach a
unanimous verdict. After declaration of a mistrial, the United States
Attorney dismissed all charges against Perconti.
Thereafter, Perconti filed this action for indemnification to recover
the expenses incurred in defending against the criminal charges. In
addition, Perconti seeks to recover the attorneys' fees and expenses which
he has incurred in pursuing his indemnification claim.
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H. The Parties' Contentions
Perconti's claim for indemnification rests on two alternative
grounds, 8 Del. C. § 145(c) and Section 2 of Article XI of the Thornton
bylaws.
First, under 8 Del. C. § 145(c), a director or officer of a corporation
who is "successful on the merits or otherwise" in the defense of an action
or proceeding against him, is entitled to indemnification by the corporation
of "actually and reasonably" incurred legal expenses in defending against
that action or proceeding,' if he was made a party to the proceeding "by
reason of the fact that [he] is or was a director [or] officer .... of the
corporation."2
Second, Thornton's bylaws oblige the corporation to indemnify
"whether the basis of such proceeding is alleged action in an official

'8 Del. C. § 145(c) provides:
To the extent that a present or former director or officer of a corporation
has been successful on the merits or otherwise in defense of any action, suit
or proceeding referred to in subsections (a) and (b) of this section, or in
defense of any claim, issue or matter therein, such person shall be
indemnified against expenses (including attorneys' fees) actually and
reasonably incured by such person in connection therewith.
Section 145(c) was amended in 1997, 71 Del. Laws Ch. 120. Previously, the corporation's
statutory indemnification obligation had also extended to employees and agents. Although this
amendment was enacted during the course of Perconti's activities at issue, it has no bearing on
the questions presented here.
2
'he "by reason of the fact" language appears in 8 Del. C. § 145(a), which provides
in pertinent part:
(a) A corporation shall have power to indemnify any person who was or
is a party... to any... completed action, suit or proceeding, whether civil,
criminal, administrative or investigative (other than an action by or in the
right of the corporation) by reason of the fact that the person is or was a
director, officer, employee or agent ofthe corporation,... against expenses
(including attorneys' fees),judgments, fines and amounts paid in settlement
actually and reasonably incurred by the person in connection with such
action, suit or proceeding if the person acted in good faith and in a manner
the person reasonably believed to be in or not opposed to the best interests
of the corporation, and, with respect to any criminal action or proceeding,
had no reasonable cause to believe the person's conduct was unlawful. The
termination of any action, suit or proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or its equivalent,
shall not, of itself, create a presumption that the person did not act in good
faith and in a manner which the person reasonably believed to be in or not
opposed to the best interests of the corporation, and, with respect to any
criminal action or proceeding, had reasonable cause to believe that the
person's conduct was unlawful. (emphasis added).

