Unreported Cases

INTRODUCTION

UNREPORTED CASES is a continuing feature of THE
All unreported cases of
a corporate nature that have not been published by a reporter system
will be included. The court's opinions are printed in their entirety,
exactly as received.
DELAWARE JOURNAL OF CORPORATE LAW.

1015

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 28

CASE INDEX
This Issue
Page
BENTAS v. HASEOTES, No. 17,223 NC (Del. Ch. Mar. 27,
2003). JACOBS, Vice Chancellor ..................
EMERALD PARTNERS v. BERLIN, No. 9,700 (Del. Ch. Apr.
28, 2003). JACOBS, Vice Chancellor ...............
ERICKSON v. CENTENNIAL BEAUREGARD CELLULAR
LLC, No. 19,974 (Del. Ch. Apr. 11, 2003). CHANDLER,
Chancellor ...................................
JOHNSON v. WAGNER, No. 17,651 (Del. Ch. Apr. 10, 2003)
(revised Apr. 17, 2003). LAMB, Vice Chancellor .....
LITT v. WYCOFF, No. 19,083-NC (Del. Ch. Mar. 28, 2003).
NOBLE, Vice Chancellor ........................
TELSTRA CORP., LTD. v. DYNERGY, INC., No. 19,369 (Del.
Ch. Mar. 4, 2003). LAMB, Vice Chancellor .........

1016

1019
1027
1096

1109
1126
1146

20031

UNREPORTED CASES

STATUTES CONSTRUED'
This Issue
U.S.C. tit. 18

DEL. CODE ANN. tit. 8

§ 102(b)(7) ...........
§ 102(b)(7)(iv) ........
§ 122(5) ..............
§ 141(h) ..............
§ 174 ................
§ 220 ................
§ 226(b) ..............
§ 262 ........... 1027,

§ 215 ................ 1126
§ 215(a) .............. 1126
§ 215(c) .............. 1126

1027
1027
1126
1126
1027
1126
1019
1096

12 C.F.R.
§ 570 ................ 1126
7 P.S.

U.S.C. tit. 12
§ 831p-1

1126
§ 1413 ...............
§ 1413(a) ............. 1126
§ 2102(a) ............. 1126

............. 1126

§ 1467a(m) ........... 1126

RULES OF COURT'
This Issue
Del. Court of Chancery Rule 23(1) .........................
Del. Court of Chancery Rule 23(a)(1) .......................
Del. Court of Chancery Rule 56(c) .........................

1126
1096
1146

IPage reference is to the first page of the case in which the statute or rule is construed.

1017

BENTAS v. HASEOTES
No. 17,223 NC
Court of Chancery of the State of Delaware,New Castle
March 27, 2003
Jesse A. Finkelstein, Esquire, and Catherine G. Dearlove, Esquire, of
Richards Layton & Finger, P.A., Wilmington, Delaware; and Jeffrey B.
Rudman, Esquire, John F. Batter, III, Esquire, and Peter Kolovos, Esquire,
of Hale and Dorr, LLP, Boston, Massachusetts, of counsel, for plaintiffs.
William D. Johnston, Esquire, and John J. Paschetto, Esquire, of Young
Conaway Stargatt & Taylor, LLP, Wilmington Delaware; Robert J.
Valihura, Jr., Esquire, of Robert J. Valihura, Jr., P.A., Wilmington,
Delaware; Rosanna Sattler, Esquire, of Posternak Blankstein & Lund, LLP,
Boston, Massachusetts; and William F. Griffin, Jr., Esquire, and Thomas
S. Fitzpatrick, Esquire, of Davis Maim & D'Agostine, P.C., Boston,
Massachusetts, for defendants.
Martin P. Tully, Esquire, of Morris Nichols Arsht & Tunnell, Wilmington,
Delaware; and David E. Johnston, Esquire, of Morris Manning & Martin,
Charlotte, North Carolina, for the custodian.
JACOBS, Vice Chancellor

Pending is the defendants' motion for a determination of an
appropriate plan of liquidation for Cumberland Farms, Inc. ("Cumberland
Farms" or "the Company"). The plaintiff director-stockholders and the
Court-appointed custodian seek an order directing that the Company be
sold in an auction. The defendant director-stockholders seek the approval
of a plan that would divide most of Cumberland Farms's operating assets
between two new companies, each of which would be separately owned by
one of the director-stockholder factions. For the reasons discussed below,
the Court concludes that the Custodian should conduct an auction on the
terms discussed herein.
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I. FACTS
A.

The Parties

Cumberland Farms is a closely-held, family-owned Delaware
corporation engaged in the business of operating and leasing gasoline
stations and convenience stores throughout New England, the Mid-Atlantic
states, and Florida. The Company's principal place of business is located
in Canton, Massachusetts. The Companys four directors-Lily Bentas
("Bentas"), Byron Haseotes ("Byron"), Demetrios B. Haseotes
("Demetrios"), and George Haseotes ("George")--are siblings who
collectively own all of the issued and outstanding shares of the Company's
Class A voting stock.
At this stage of the case, the plaintiffs are Cumberland Farms,
Bentas, Byron, and the Court-appointed Custodian, R. Timothy Columbus,
Esquire (the "Custodian"). Plaintiffs Bentas and Byron constitute a director
faction that owns half of the Company's Class A stock. Bentas is the
Chairman of the Board, Chief Executive Officer, and President of
Cumberland Farms. The defendants, Demetrios and George, own the
remaining half of the Company's Class A stock and constitute the director
faction that opposes Bentas and Byron.'
B.

The Background Of The Dispute

In December 1993, the Company underwent a federal bankruptcy
reorganization. Since 1998, when the Company emerged from bankruptcy,
the directors have been in conflict over what direction the Company should
take. The result was a deadlocked board with Demetrios and George on
one side, and Bentas and Byron on the other. Between December 1998
until April 2000, the Board was unable to have a productive meeting at
which meaningful decisions were made, and the factions were unable to
agree upon, or to cooperate to resolve, many critical issues.
In June 1999, Bentas and Byron brought this action seeking the
appointment of a custodian to end the board deadlock. On March 6, 2000,
this Court issued an Opinion determining that a custodian should be
appointed.2 The Custodian was appointed in April 2000. The Order
appointing the Custodian, as amended on October 6, 2000, empowered the
Custodian to recommend alternatives that might end the deadlock between

'The Company has a series of Class B nonvoting shares that are owned by the directors
and three other siblings, who are not parties to this case.
2
Bentus v. Huseotes, 769 A.2d 70 (Del. Ch. 2000).
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the directors. The Custodian has now recommended that the Company be
sold.
The Custodian hired Salomon Smith Barney ("Smith Barney") as his
financial advisor to evaluate various methods to liquidate the Company.
Smith Barney evaluated several alternatives, including an initial public
offering ("IPO"), a sale of the entire Company or of distinct packages of its
assets, and a division of the Company.
The Custodian then asked both director-stockholder factions to
submit proposals on how best to liquidate the Company. The defendants
proposed a geographic division in which most of the Company's operating
assets would be divided between two new companies having approximately
equal value, and the remaining assets would be sold or shared.3 To ensure
the fairness of that division, Bentas and Byron would be allowed to choose
whatever part of the (divided) assets they desired, and the defendants would
take the remaining portion. The defendants also expressed their willingness
to consider whatever different plan to divide the Company the plaintiffs
might propose.
Bentas and Byron proposed plans to liquidate the Company. The
plaintiffs prefer to sell the entire Company as a means of liquidation, but
they also proposed a plan to partition the assets, since they knew the
defendants would oppose a sale. In their asset division plan, Bentas and
Byron sought to keep the "core" New England stores for themselves, on the
basis that breaking up that group of stores would diminish the Company's
value. The defendants rejected the plaintiffs' asset division plan, claiming
that it was unfair and imbalanced in the plaintiffs' favor.4
On November 30,2001, the defendants moved for an Order directing
that the Company's assets be divided. On December 4, 2001, the Company
held a board meeting at which the Custodian announced that the directorstockholder factions were still at an impasse. The Custodian informed the
3
The two companies would have approximately equal value, measured by operating
cash flow at the time the proposal was made in October 2001. The North Region, consisting of
Massachusetts, Maine, and New Hampshire, had an annual cash flow of $28,500,000. The South
Region, consisting of Connecticut, Rhode Island, Vermont, New York, Delaware, Florida, New

Jersey, and Pennsylvania, had an annual cash flow of $26,800,000. Reallocating debt obligations
would make up the difference in value. Defendants' Post-Hearing Br. at 4. Under the defendants'
plan, the Company's equity interest in Gulf Oil would be sold and the proceeds distributed to the
directors, while the parties would share the Company's intellectual property rights, including the
right to the4 Cumberland Farms name.
Bentas and Byron proposed a division in which they would retain the Cumberland

Farms corporation and its "New England Core Operations" in Massachusetts, Maine, New
Hampshire, Vermont, Connecticut, and Rhode Island. The defendants would receive a new
corporation that would include the Delaware, Pennsylvania, New Jersey, New York, and Florida
operations. It is undisputed that the New England operating assets constitute more than half of

the value of the Company.
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board that he would submit to the Court a report recommending the course
of action he believed appropriate.
On February 5, 2002, the Custodian filed his report, concluding that
liquidation was necessary and desirable, and recommending an auction of
the Company's assets as a single package or as a series of asset packages.
The next day, the defendants filed a motion for a determination of an
appropriate plan of liquidation.' This is the decision of the Court, after
briefing and oral argument, on the motions to approve the competing plans
of liquidation.
II. THE CONTENTIONS AND ISSUES
Each side now contends that its proposal for liquidating the
Company is the best way to maximize stockholder value. The plaintiffs
contend that (i) an auction is required under Delaware law and also by this
Court's Order appointing the Custodian, (ii) an auction would attract many
potential buyers and bids, and (iii) therefore, an auction would furnish the
Court and the parties with the most reliable information about the
Company's value in the market. The plaintiffs also urge that adopting the
defendants' asset division plan could not, by its very nature, provide
comparable information. Moreover, the plaintiffs contend, the proposed
asset division plan is ill-conceived on its merits, on numerous grounds.6
The defendants' position is that an auction would not maximize
stockholder wealth, because current market conditions are highly adverse,
and because a sale of the entire Company would likely result in significant
tax liabilities. Their asset division plan, the defendants argue, has the dual
advantage of avoiding both under-valuation in the market and capital gains
taxes.
These arguments and counter-arguments boil down to a single basic
issue: which liquidation method will maximize value for all of the
Company's stockholders? What follows is the Court's best effort to answer
that question, given the limited information available.

sThe defendants' motion for a determination of an appropriate plan of liquidation is a
sequel to their November 30, 2001 motion seeking to divide the Company.
'he plaintiffs advance several arguments criticizing the asset division plan: (i) the
proposed sharing of the intellectual property rights to the trademark and Cumberland Farms name
will require complex agreements between the parties and a continued business relationship having
the potential to cause more litigation and the continued involvement of the Court; (ii) the asset
division plan has the potential to confuse customers and destroy the brand recognition of the
Company; and (iii) the management of two companies would produce operational inefficiencies,
in that it would destroy synergies and goodwill, would duplicate overhead, and would reduce the
purchasing power available to a single larger entity.
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HI. ANALYSIS
A.

The Ability Of The Market
To Support An Auction

A major point of contention is the whether the current market is too
depressed to support a successful auction. The defendants argue that the

poor performance of the market for all publicly-traded companies, and
specifically the market for convenience stores, would inevitably cause any
auction to fail.' The defendants emphasize that since Smith Barney first
developed its list of potential bidders for the Company, the market value of
publicly-traded convenience store companies has fallen dramatically, and
that many investments in that industry have performed poorly.! The
defendants also point out that even though the Company is presently
healthy and profitable, to sell it at this time would be unwise, because
Cumberland Farms's income, EBITDA, and profit margins were lower in

2002 than in 2001. 9 As a consequence, the defendants argue, the
marketplace may (mis)perceive that the Company is experiencing a
downturn and value it accordingly.
The defendants insist that very few bidders, if any, would likely
participate in an auction. In particular, oil companies are unlikely to be in

a position to acquire the Company at this time, and the tightening of credit
markets will make it more difficult and costly for any potential buyer
(including the defendants themselves) to obtain financing. Defendants
further claim that if Bentas and Byron participate in the auction, that will

discourage bids from third parties, who would believe that the insiders have
a potential advantage.
The defendants' expert witness estimates that in the current market,
a sale of the Company would yield 20-30% less than the sale price that
would have been achieved at the time the market reached its height three

7

The defendants' expert witness, Michael G. Lederman ("Lederman"), who is the
Managing Partner of the Spectrum Capital Group, opines that the plaintiffs' position fails to
account for (i) the decline in corporate earnings, (ii) the downturn in the stock market, (iii) the
impact ofcorporate accountingscandals on investor attitudes, (iv) the impact of the September II,
2001 events, and (v) the impact of conflict in Iraq. Moreover, the defendants point out that the
plaintiffs' evidence of the robust nature of the M&A market for convenience stores in fact
addresses the convenience store market in the United Kingdom, not in the United States.
'Specifically, the defendants point out that the stock prices of companies in the
convenience store industry (e.g., Casey's, The Pantry, 7-Eleven, UniMarts) have lost
approximately 26% of their value, and that investments in the convenience store industry by
Freeman Spogli have performed poorly, while investments by Devon Partners and Soros Pcvate
Equity Partners II were made worthless by bankruptcy.
9Plaintiffs' Joint Post-Hearing Br. at 5.
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to four years ago. That (defendants add) is why Bentas and Byron would
prefer a sale now, which would enable them to buy the Company cheaply.
B.

The Tax Consequences
Of An Auction

A second point of contention concerns the tax consequences of the
two competing proposals. The defendants insist that an auction will result
in negative tax consequences that would needlessly reduce stockholder
value. Specifically, the defendants argue, federal and state capital gains
taxes could be as high as $178.5 million. On the other hand, their asset
division plan could be structured as a tax-free transaction. 0 The defendants
do concede that an auction might possibly yield bids if the proposed
acquisition were structured as a tax-free stock-for-stock merger.
Defendants argue, however, that a stock-for-stock transaction is unlikely,
because the stock of potential acquirers is currently less valuable as
consideration than would have been the case under healthier market
conditions. "
C.

The Rationale For An Auction

Each side presents facially plausible reasons why its proposed plan
would best serve the interests of all the stockholders. Each side offers
evidence in the form of affidavits and reports from its respective expert
witnesses. 2 Normally, factual issues of this kind would have to be resolved
at a trial, but in this case neither side desires a trial, which (they urge)
would only further delay the resolution of this four-year-old director
deadlock. Although the Court is sympathetic to that view, by the same
token, it is unable to adjudicate the relative merits of the experts'
conflicting analyses and conclusions concerning the strength of the market,

"'The parties also disagree about the taxability of the defendants' asset division plan.
On this record, the Court is not equipped to address the tax issue without evidence furnished by
tax experts or an opinion of the Internal Revenue Service.

"There are other types of transactions that can be accomplished on a tax-free basis and
which might be suggested by bidders in the auction.
"'The expert witness for the Custodian is Garfield L. Miller, who is the President and
Chief Executive Officer ofAegis Energy Advisors ("Aegis") and an Executive Director of Aegis
Muse Assocs ("AegisMuse"). Aegis is an investment bank that specializes in the energy industry,
and AegisMuse is a partnership that provides strategic and M&A advisory services to the refining,
marketing, and transportation segment of the energy industry. Bentas and Byron retained Lee H.
Henkel, Jr. ("Henkel") as their expert witness. Henkel is the Managing Director of the investment
banking firm Century Capital Group.
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the tax issues, and the other aspects of the competing plans, on the basis of
the experts' affidavits alone.
Absent a trial, there is only one way, in the Court's view, to resolve
the issues posed by the two pending motions-to conduct an auction. The
reason is that only an auction will provide reliable information about what
range of values is currently achievable in this market, without forcing the
parties to incur irreversible risk. After an auction, the parties and the Court
will know for certain whether a viable market for the Company (or any of
its lines of business) exists, and whether a sale of the entire Company will
generate bids that reflect the Company's intrinsic value. If (as the
defendants speculate) the auction fails to attract any bidders (or any bidders
willing to offer a fair price), the Court is free to decline to approve any sale,
and to order a division of the assets according to the defendants' plan, or
some other plan. 3

"3The parties dispute whether this Court has the power to order an asset division under
8 Del. C. § 226 (b). The plaintiffs argue that the language of that statute prohibits the Court from
granting remedies other than a sale of the Company or its assets, because any other remedy would
not constitute a "liquidation." Section 226 grants a custodian "all of the powers and title of a
receiver appointed under section 291," but denies the Custodian the authority "to liquidate [the
corporation's] affairs and distribute its assets," unless the Court specifically grants the custodian
that power.
In Rosan v. Chicago Milwaukee Corp., 1990 Del. Ch. LEXIS 19, * I I (Del. Ch. Feb. 6,
1990), the Court held that one of the central characteristics of a liquidation was a winding up the
corporations' affairs. In Quadrangle Offshore (Cayman) LLC v. Kenetech Corp., 1998 Del. Ch.
LEXIS 200, at *30-*31 (Del. Ch. Oct. 21, 1998), the Court defined liquidation as the (I) sale of
assets (or subsidiaries); (2) paying offof creditors; (3) otherwise windingup business affairs, (4)
distribution of remaining proceeds to shareholders; and (5) abandonment of corporate form. The
Court also held that all of these elements need not be established.
The plaintiffs show no reason why an asset division plan could not be structured so as
to satisfy the Quadrangle requirements for a "liquidation." The plaintiffs argue, nonetheless, that
an asset division should not be found to be a "liquidation," because Section 226 authorizes the
Court to grant the Custodian the power "to liquidate [a corporation's affairs] and distribute its
assets," and that if an asset division was considered to be a liquidation, then the statutory language
"and distribute its assets" would be redundant.
I cannot agree. As this Court recognized in Fulk v. Washington Serv. Assocs., 2002
Del. Ch. LEXIS 78, at *32-*33 (Del. Ch. June 21,2002), nothing in 8 Del. C. § 273 limits the
Court to a single structure for discontinuinga joint venture in the absence of an agreed-upon plan.
Similarly, here, neither the language of Section 226 nor the language of the Order appointing the
Custodian limits the Court's power to approve an asset division (assuming the auction fails). My
interpretation of Section 226 is consistent with the equitable powers of the Court, which has broad
discretion to craft remedies as justice and equity require. Universal Studios, Inc. v. Viacom, Inc.,
705 A.2d 579,583 (Del. Ch. 1997).
Nor does Delaware law require that the Company be sold in an auction. An auction is
one of several alternatives that a board may consider when informing itself of the various
transactional possibilities. City Cupital Assocs. v. Interco Inc., 55 1 A.2d 787, 802-03 (Del. Ch.
Nov. 1, 1988). Although competitive bidding is highly desirable, where it is possible and
appropriate to the circumstances involved, the fiduciary who is selling the asset should adopt
whatever course of action persons of "prudence, discretion, and intelligence" would choose under
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Unfortunately, the reverse is not true. If the Court were to order an
asset division, there is no way that the Court and the parties could be
assured that value had been maximized. Moreover an asset division, once
carried out, would be irreversible. The only basis for the defendants'
insistence that an asset division would maximize value is the untested
opinion of their expert-an opinion controverted by the opinion of the
plaintiffs' experts. In effect, the defendants are asking the Court to make
an irreversible decision concerning the optimal way to liquidate the
Company based on blind acceptance of one expert's opinion. On the other
hand, a decision to conduct an auction would not require the Court to
accept the views of either side's expert. The results of the auction would,
by themselves, afford the necessary objective proof of whether or not a fair
price for the Company can be achieved. An asset division, however, would
not-and could not-afford that assurance."
Finally, the risk of determining whether or not the market will
generate a fair price is significantly smaller than the risk that would inhere
in an irreversible division of the Company's assets. 5
IV. CONCLUSION
For the foregoing reasons, the Custodian's motion to order an auction
will be granted, and the defendants' motion to order an asset division will
be denied. Counsel shall submit an implementing form of order, which
shall require the Custodian to submit a proposed auction plan for approval
by the Court within forty-five days of the date of the order. Under that
auction plan, the Custodian shall fix a minimum reservation price that all
bids must equal or exceed, based on valuation advice furnished by the
Custodian's financial advisors. The plan shall also set forth the procedure
for conducting the auction. For any sale of the Company in the auction to
be approved, the record must establish that the after-tax value of the
proceeds of the auction exceeds the reservation price.

the circumstances to assure that the asset brings the best price obtainable. Lockwood v. OFB
Corp., 305 A.2d 636, 638 (Del. Ch. 1973) (holding that a fiduciary had a responsibility to obtain
the highest price for the assets after the corporation was dissolved and its remaining assets were

transferred to a trust).
'4As the plaintiffs and the Custodian point out, there is a risk (the magnitude of which
cannot be evaluated on this record) that an asset division could destroy valuable synergies inherent
in the Company as an undivided whole-value that might not be captured if the stockholders were
later separately to sell the two portions of the Company that they receive in the asset split.
"One potential drawback to conducting an auction is that potential bidders must have

the ability to review confidential information. That is problematic if the bidder is also a
competitor, but that risk is present in many auctions and can be minimized by an appropriate
confidentiality agreement.
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EMERALD PARTNERS v. BERLIN
No. 9700

Court of Chancery of the State of Delaware,New Castle
April 28, 2003
Gregory V. Varallo, Esquire, C. Malcolm Cochran, IV, Esquire, Daniel A.
Dreisbach, Esquire, Lisa A. Schmidt, Esquire, and Kelly C. Ashby, Esquire,
of Richards, Layton & Finger, P.A., Wilmington, Delaware, for plaintiff
Emerald Partners and the Certified Shareholder Class.
P. Clarkson Collins, Jr., Esquire, Lewis H. Lazarus, Esquire, Michael A.
Weidinger, Esquire, and Linda D. Martin, Esquire, of Morris, James,
Hitchens & Williams LLP, Wilmington, Delaware, for defendants.
JACOBS, Vice Chancellor

On February 7,2001, this Court issued its post-trial Opinion granting
judgment to the defendant-directors in this class action challenging a selfdealing merger between May Petroleum, Inc. ("May") and a group of
corporations owned by May's controlling stockholder, Craig Hall.' This
Court reached that result on two principal grounds: (1) one of the four
director defendants (Ronald Berlin) played no legally significant role in
negotiating or approving the challenged merger terms, and (2) the
remaining director defendants were exculpated from liability by virtue of
the exculpatory provision (Article Fifteenth) of May's certificate of
incorporation.
On appeal from that judgment, the Delaware Supreme Court
reversed, holding that this Court had erred by not deciding the entire
fairness of the merger before considering the effect of the exculpatory
charter provision. Accordingly, the Supreme Court vacated the judgment

'Emerald Partners v. Berlin, 2001 WL 115340 (Del. Ch. Feb. 7, 2001) (hereinafter,
"PTO, 2001 WL 1115340, at *').
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and remanded the case for this Court to determine the validity of the merger
under the entire fairness standard of review.2
On remand, the parties engaged in a new round of post-trial briefing,
based upon the same trial record. After oral argument, the case was
resubmitted to this Court. This is the Court's post-trial decision on remand.

Under challenge in this lawsuit is an August 15, 1988 merger (the
"merger") between May and Hall Real Estate Group ("HREG"), a group of
thirteen corporations owned by Craig Hall ("Hall"), who was May's
Chairman, Chief Executive Officer, and its controlling stockholder.3 The
plaintiff, Emerald Partners ("Emerald"), which was a shareholder of May,
challenges the merger on behalf of a class consisting of May minority
stockholders on the merger date.4 At this stage, the sole defendants are four
of May's five then-directors. The fifth director-Hall-was dismissed as
a defendant by reason of his 1992 personal bankruptcy discharge.
Since its commencement in early 1988, this lawsuit has generated a
multitude of judicial opinions, including four by the Delaware Supreme
Court.5 The claim subjudice is that the plaintiff class is entitled to a money

'Emerald Partners v. Berlin, 787 A.2d 85 (Del. 2001) (hereinafter, "Emerald IV").
3
At the time the merger was proposed, Hall owned 52.4% of May common stock. In
January 1988, before the record date for the merger and before the May shareholders voted to
approve it in March 1988, Hall reduced his stock interest to 25% by transferring a large block of
his May shares to independent irrevocable trusts created for the benefit of his children.
4
The class includes all May shareholders except the defendants, Hall, and their families
and trusts. 5
On March 18,1988, this Court preliminarily enjoined the merger. Emerald Partners
v. Berlin, 1988 WL 25269 (Del. Ch. Mar. 18, 1988) (Hartnett, V.C.). That injunction was
reversed on appeal on August 15, 1988, Berlin v. Emerald Partners, 552 A.2d 482 (Del. 1989),
and the merger was consummated that same day. Thereafter, this Court issued a series of opinions
and orders: (I) denying defendants' motion to disqualify Emerald Partners as class representative
but granting their motion to disqualify plaintiffs law firm in the derivative aspect of the suit,
Emerald Partners v. Berlin, 564 A.2d 670 (Del. Ch. 1989); (2) granting plaintiffs motion for
class certification, Emerald Partners v. Berlin, 1991 WL 244230 (Del. Ch. Nov. 15, 1991)
(Hartnett, V.C.); (3) granting defendants' motion to dismiss (derivative) Count I for failure to
plead facts sufficient to excuse a Rule 23.1 demand, but holding that demand was excused as to
(derivative) Count III, Emerald Partners v. Berlin, 1993 WL 545409 (Del. Ch. Dec. 23, 1993)
(Hartnett, V.C.); (4) denying a discretionary award of interim attorneys' fees to plaintiff and
indicating the likely extinguishment of the derivative corporate waste claims of Count 1II,
Emerald Partners v. Berlin, 1994 WL 48993 (Del. Ch. Feb. 4, 1994) (Hartnett, V.C.); (5)
granting plaintiffs motion to compel the defendants to produce handwritten notes without
redactions, Emerald Partners v. Berlin, 1994 WL 125047 (Del. Ch. Mar. 30, 1994) (Hartnett,
V.C.); and (6) granting summary judgment in favor of the corporate and individual defendants,
EmeraldPartners v. Berlin, 1995 WL 600881 (Del. Ch. Sept. 22, 1995) (Steele, V.C.), which was
later reversed on appeal, Emerald Partners v. Berlin, 726 A.2d 1215 (Del. 1999); (7) granting
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damages award against the defendant-directors for approving a merger that
was unfair to May's minority stockholders, in terms of both the price and
the process by which the transaction was initiated, negotiated, and
approved. The defendants respond that they have carried their burden of
proving that the merger was entirely fair, but even if not, they are,
nonetheless, not liable by reason of the exculpatory provision in May's
charter. For the reasons next discussed, this Court concludes, after having
reviewed the merger under the entire fairness standard, that the defendants
remain entitled to judgment in their favor on all claims.
I. THE FACTS
A.

Prefatory Comment

In its 2001 post-trial Opinion, this Court made numerous findings of
fact, many of which were hotly contested. After the case was remanded,
the parties agreed that the original trial record would constitute the record
on remand, and that the parties would proceed by submitting new post-trial
briefs, to be followed by oral argument.
Although the evidentiary record remained unchanged, Emerald,
nonetheless, devoted much of its post-trial brief on remand to attacking,
and attempting to relitigate, almost every fact that was found adversely to
it.6 That tactic raises the threshold question of whether, in these
circumstances, this Court either must-or should-revisit its earlier factual
findings. The comment that follows addresses that issue.
Emerald's effort to relitigate the facts rests essentially on two
propositions. First, Emerald relies upon the Supreme Court's direction that

judgment and awarding damages to defendants resulting from being wrongfully enjoined from
consummating the merger in 1988, Emerald Partnersv. Berlin, 712 A.2d 1006 (Del. Ch. 1997)
and EmeraldPartnersv. Berlin, 1998 WL 474195 (Del. Ch. Aug. 3, 1998) (Steele, V.C.), affd,
Emerald Partnersv. Berlin, 726 A.2d 1215 (Del. 1999); and (8) this Court's post-trial Opinion
and the Supreme Court's reversing Opinion in EmeraldIV (see cases cited supra at notes I and

2).

6

1t is noteworthy that Emerald's post-trial brief on remand predicates its entire fairness

arguments on the version of the facts Emerald contends the Court should find, as distinguished

from the facts that the Court actually found. The inescapable inference is that Emerald
(implicitly) was conceding that it could not prevail on the entire fairness issues unless the original
factual findings were changed. At oral argument, the Court asked plaintiffs counsel if that was
Emerald's position. Counsel denied making any such concession, arguing that the merger could
be found unfair even if the original findings remained in place. Post-Trial Oral Argument Tr.,
7/19/2002, at 53-55. If that is true, one would have expected Emerald to have made, at the very

least, alternative arguments predicated on the original findings, which it did not do. Accordingly,
to the extent this Court adheres to its original findings, the analytical utility of Emerald's brief is
limited.
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the "judgment of the Court of Chancery is vacated," and that the case would
be remanded for an "initial analysis" under the entire fairness standard."
That language, Emerald argues, nullifies not only this Court's final
judgment, but also every finding of fact that supports the judgment, thereby
wiping the entire slate clean and requiring this Court to start over. Second,
and alternatively, Emerald suggests that it is entitled to relitigate the facts
because of the very nature of entire fairness review. Emerald's argument,
as this Court understands it, runs as follows: the defendant-directors'
burden of establishing the merger's entire fairness constrains not only the
legal inferences this Court is allowed to draw from the facts, but also the
factual inferences that the Court may draw from the evidence in deciding
what the found facts should be. Just as entire fairness review requires the
Court to resolve all doubts against the defendants when reaching its
conclusions on contested issues of law, so too (Emerald suggests), the
Court must also resolve all disputed inferences against the defendants when
deciding contested issues of fact.
I cannot agree. Although the Supreme Court did vacate this Court's
judgment, it did not address, let alone overturn, any of this Court'sfactual
findings. Although vacating the judgment may have obviated the finality
of those factual findings, and thus may permit their revisitation, this Court
does not understand the Supreme Court's Opinion or Mandate to obviate
those findings or require this Court to decide them anew.
Emerald's argument also misconceives and overstates the nature and
effect of entire fairness review. Under that standard, the defendantdirectors have the burden of persuasion, i.e., must prove by a
preponderance of the evidence all facts that comprise the legally mandated
elements of an entire fairness analysis. But from that proposition it does
not follow (as Emerald appears to argue) that on every disputed fact issue
the Court must find against the defendants whenever (and solely because)
Emerald is able to establish some doubt, however slight, on that issue. If
that were the law, then in all entire fairness cases, every fact issue would
have to be resolved in th plaintiff's favor whenever the plaintiff is able to
introduce any controverting evidence. The Court does not understand the
entire fairness inquiry to reach that far or that deep. Entire fairness review
is not a construct designed to shackle or constrain a trial court's fact-finding
process in any respect, except to require that where the court finds that the
evidence on a given fact issue is in equipoise, then on that issue the party
having the burden must lose.

"EmeraldIV, 787 A.2d at 98.
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Accordingly, Emerald has shown no basis for its effort to relitigate
the facts as originally found. This Court is free, if it so chooses, to adhere
to the fact findings originally made in its 2001 post-trial Opinion, and to
predicate its entire fairness analysis on those findings. Indeed, the Court
considered taking that approach, but nonetheless has chosen-albeit
without being required and for reasons unrelated to Emerald's position-to
revisit its factual findings and to alter them where appropriate. One reason,
rooted in an overabundance of caution, is that both sides agree that one of
the Court's original findings, although not critical to the analysis, was
incorrect, raising the possibility that other factual errors may have crept in
as well. A second reason is that on this remand, the original fact findings,
even if correct, are incomplete, because entire fairness review requires the
Court to make additional findings that were not made the first time around.
With that explanatory preface, the Court turns to the facts, which are
as found below.
B.

The Parties
1.

Emerald Partners

The plaintiff, Emerald Partners, is a New Jersey limited partnership
managed by Paul Koether and his wife, Natalie Koether, Esquire. At the
time of the merger, Emerald Partners owned at least 315,720 shares of May
common stock.'
2.

May And Its Directors

May was a Delaware corporation that was based in Dallas, Texas.
Initially, May was engaged in oil and gas exploration, but later it became
engaged in the business of acquiring oil and gas properties, companies and
other types of investments. In 1972, May became a publicly held company.
At the time of the August 15, 1988 merger, May had 14,655,660 issued and
outstanding shares of common stock held by more than 2,000 shareholders.
May's common shares were traded on the over-the-counter market and were
reported on the NASDAQ National Market System.
At all relevant times leading up to and including the merger, May
had a five-member board of directors. The directors were Craig Hall
("Hall"), Ronald P. Berlin ("Berlin"), David L. Florence ("Florence"), Rex

'The record shows that Emerald Partners owned 315,270 May shares as of
January 5,1988 (DX 69), although Paul Koether represented that as of that date he and his clients
owned 505,700 shares.
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A. Sebastian ("Sebastian"), and Theodore H. Strauss ("Strauss"). Except
for Hall, those directors are the defendants in this action. Berlin had been
employed by HREG for over ten years and served as its President in 1987
and 1988. Florence, Sebastian, and Strauss, who represented a majority of
May's board, were not affiliated with, and were financially independent of,
Hall and his corporations. All three of these directors were successful
businessmen of independent means, were many years older than Hall, and
had no business, professional, financial or significant personal relationships
with him.9 Because of the significance of their roles in approving the
merger, the background of each of the non-affiliated directors is briefly
discussed.
Florence co-founded May with his (now deceased) business partner,
John May, 32 years before the merger. Florence served on May's board
from and after its initial public offering in 1972, until early 1994. At the
time of the merger, Florence owned in his own name about 30,000 May
shares. Florence was also a fiduciary for trusts that held shares of May
common stock for the benefit of his own children, and also for the benefit
of John May's widow and surviving daughter. Besides serving as a director
of May, Florence served on the board of First Republic Bank, one of the
then-largest banks in Texas. He had also been the Chairman and sole
owner of a private company, Dallas Communications Corporation.
Florence had a broad range of investment experience, including investing
in real estate in the Southwest.
Sebastian became a director of May in 1980, five years before Hall
began investing in that company. Sebastian had retired from Dresser
Industries after 19 years of service as a senior executive, with control over
operations producing over $1 billion in annual revenue. At the time of the
merger, Sebastian held 11,050 shares of May stock. Sebastian, like
Florence, had considerable experience as a director, having served on the
boards of two publicly traded companies and of Texas Commerce Bank in
Dallas. As both a bank director and a personal investor, Sebastian was
familiar with the needs and cycles of the real estate business.
Strauss became a May director in 1986, bringing to the board an
extensive business background that spanned four decades, which included
founding a substantial packaging business and a prominent Dallas bank. At
the time of the trial, Strauss was a former Chairman of First City Bank in
Dallas, was the current Chairman of Strauss Broadcasting, Inc., and was
also a board member of several other corporations. At the time of the

9

Neither Florence nor Sebastian knew Hall before Hall first invested in May in 1985.

Before Strauss joined May's board in 1986 he had been acquainted with Hall, but they were not
personally or socially close friends.
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merger, Strauss's wife, Annette, was the Mayor of Dallas" and Strauss was
an investment banker in the Dallas office of Bear Steams-a nationally
prominent firm later retained in connection with the merger. Strauss did
not share in the profits of Bear Steams, and, therefore, did not receive from
Bear Steams any compensation or profit directly attributable to transactions
involving May. On the date of the merger, Strauss owned 10,000
shares of May common stock.
C.

May Before The Merger

Before 1986, May's activities were substantially devoted to oil and
gas exploration. To raise capital for its oil and gas investments, May sold
interests in public partnerships. Beginning in 1983, May had difficulty
raising capital in this manner because of its track record, and also because
of generally depressed oil and gas prices and changes in the tax laws.
Between 1983 and 1987, May lost about $80 million dollars in the oil and
gas exploration business.
In 1985, Hall began investing in May with the goal of cashing out
May's remaining stockholders. Hall abandoned that goal after he learned
of substantial problems with May's two most significant oil wells, and,
instead, he began investing additional capital in May. Eventually Hall
obtained a controlling stock interest, and in January 1986, he became May's
Chief Executive Officer.
By the end of 1985, Hall had invested nearly $24 million in May,
which at that point was heavily in debt and perilously close to bankruptcy.
From 1986 until the August 1988 merger, May's management searched for
an investment strategy to extricate the company from its financial problems.
Prompted by a significant decrease in the price of crude oil and natural gas
during 1986, as well as by pressure from its lenders, May changed its
operational focus from oil and gas exploration, to optimizing the production
and revenues from its existing oil and gas properties and reducing its debt
and general administrative overhead. May's directors also formulated a
different new strategy-acquiring oil and gas properties, companies, or
other types of investments-but, unfortunately, the company was unable to
locate attractive oil and gas acquisitions at reasonable prices. Accordingly,
in 1987, May's board once again changed the company's focus-this time
to exit the oil and gas business and seek to enter a different, more viable
field of endeavor. That new business plan, unfortunately, turned out to be
harder to implement than the board originally anticipated.

"0Annette Strauss is now deceased.
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To implement that new strategy, during the summer of 1987, May
sold substantially all of its oil and gas assets to a third party, Quinoco
Petroleum Inc. ("Quinoco"), for $41.4 million, which included $3.2 million
of obligations assumed by Quinoco. Bear Steams acted as the investment
banker for May in that transaction.
After the sale to Quinoco, May was left with about $38 million in
cash, plus potential tax advantages which took the form of $54 million of
net operating losses ("NOLs") and $8 million in capital loss carry forwards.
To use its NOLs, however, May needed substantial operating income
against which the NOLs could be offset (tax-deducted). But, after the sale
of its operating assets to Quinoco, May no longer had operating income.
Accordingly, May's board began exploring opportunities to develop a new
operating income-producing business. The board engaged experts to search
for, and evaluate, those opportunities.
While May was exploring potential opportunities, during the third
quarter of 1987 it invested a substantial portion of the proceeds of the
Quinoco sale in securities of publicly traded companies. In addition, May
invested $8 million to purchase a 40% interest in a Texas limited
partnership known as HSSM#7 Limited Partnership ("HSSM#7"). That
partnership was formed as a vehicle to invest indirectly in investment funds
controlled by Paul Bilzerian ("Bilzerian"), whom Hall then regarded as a
successful investor. The remaining 60% of HSSM#7's equity was owned
by Hall Capital Corporation, an entity, wholly owned by Hall, that also
served as HSSM#7's general partner.
HSSM#7 was a limited partner (and, thus, a passive minority
investor) in Suncoast Partners, Ltd. ("Suncoast"), a Florida limited
partnership. Suncoast, in turn, was a limited partner in Bilzerian Partners
L.P. I and Bilzerian L.P. Series A, two investment partnerships controlled
by Bilzerian. Under the Suncoast partnership agreement, Bilzerian and the
entities he controlled had no obligation to pursue any particular strategy or
to provide any return to HSSM#7. Hall did, however, negotiate for
HSSM#7 an annual "put" right that entitled HSSM#7, in March of each
continuing partnership year, to require Bilzerian to purchase HSSM#7's
share of Suncoast at the market value of HSSM#7's capital account as of
December 31 of the previous year.
By October 10, 1987, May had not yet identified a suitable operating
business to acquire. That was problematic because, without an incomegenerating business, May could not use its NOLs. Thereafter, as a result
of the October, 1987 stock market decline, May experienced unrealized
losses in its investment portfolio that, by December 30, 1987, would
eventually total about $12.5 million. It was at this point that Hall proposed
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a merger of May (which Hall then controlled) and HREG (which Hall then
owned) at the October 30, 1987 meeting of May's board of directors.
D.

The Hall Corporations (HREG)

HREG grew out of a real estate business that Hall had founded in
1968. The thirteen corporations comprising HREG were primarily real
estate service companies that did not directly own real estate. During their
twenty-year pre-merger history, those corporations were engaged in
diversified real estate activities, principally organizing and managing
various investment programs, as well as providing advisory services and
other financial and investment services and products. The thirteen
corporations invested in real estate subject to mortgage loans, through
investment programs that typically were structured as limited partnerships.
The general partner of those partnerships was either Hall or an entity that
he controlled. As of December 30, 1987, the HREG partnerships were
invested in multi-family housing and commercial space. The partnerships
managed approximately 275 rental and commercial developments that were
located throughout the country, but were concentrated primarily in the
Midwest, Southeast, and Southwest. Those partnerships provided HREG
with diverse and significant sources of fee revenue at both the offering
stage and during the life of the partnerships."
By the end of 1985, the real estate market in the Southwest was
swiftly collapsing. In the view of HREG's management, the cause was
primarily excessive new construction, fueled in part by low interest rates
and favorable tax benefits that depressed rental revenue and increased
vacancies. To preserve the partnerships they had sponsored, HREG
undertook a massive restructuring of its own debt. To that end, HREG
successfully worked out over $1 billion of non-recourse partnership debt
for various properties, essentially on a loan-by-loan basis. As restructured,
that debt required the repayment of interest at rates between 8% and 10%
for extended maturities, generally of ten year durations.' 2 After the
restructuring, as of December 30, 1987, HREG's outstanding debt consisted
of $25 million owed to banks, about $27 million owed to Hall, and other
debt totaling approximately $19 million.

"In a sponsored limited partnership, HREG typically received reimbursement for the
costs of the offering, acquisition fees as a percentage of the purchase price of the asset,
management fees based on a percentage of revenue, financing and refinancing fees, disposition
fees on disposition of a property, and partnership distributions.

'21n addition, in 1986 and 1987, HREG raised more than $30 million from existing

investors to help defer any losses generated by the affiliated partnerships.
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Although the restructuring did not completely extricate HREG from
the problems then existing in the real estate market, the restructuring did
enable the 13 HREG companies to stabilize their (and the affiliated
partnerships') financial health. It also enabled them to position themselves
to take advantage of opportunities presented by the down-cycle,
specifically, to implement HREG's business plan to acquire additional real
estate properties at favorable prices.
E.

The Merger Proposal

At the October 10, 1987 May board of directors meeting, Hall
proposed that the board consider a merger of May and HREG. Hall told the
board that the current real estate market had created a "unique market
opportunity with respect to taking control of real estate assets by becoming
[a] 'substitute' general partner for real estate syndicators in dire financial
straits." Hall added, however, that although it would benefit May to enter
into this segment of the real estate business, a merger would also create a
conflict with HREG, which was better positioned to take advantage of such
opportunities.
HREG (Hall added) was planning a $50 million
subordinated debenture offering to raise capital that would enable HREG
to acquire distressed real estate assets. H-REG's then-investment banker
(Bear Steams), however, had advised Hall that "it [Bear Steams] would do
the deal [the debenture offering], but is not sure that they can sell it because
of the bond market. Therefore, it might make1 3sense to consider the merger
of the Hall companies into May Petroleum.
The reasons for the merger proposal were further detailed in Hall's
February 16, 1988 letter to May stockholders, which accompanied the
combined proxy statement and Notice of the stockholders meeting later
called to consider the merger. Hall's letter pertinently stated:
The proposal to merge arose out of complementary strengths
and needs of the two organizations. Because of the current
unfavorable conditions of oil and gas exploration relative to
the significant inherent risks, May has been actively seeking
to diversify its traditional business base of oil and gas
activities. May has available capital, but has met difficulty in
finding appropriate growth oriented business opportunities.
[HREG] has been pursuing a growth strategy and have
identified many opportunities in the current shake-out that has

'3PX 24 at 3306.
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been occurring in the real estate markets. However, these
opportunities require substantial liquidity for investment and.
..as of September 30, 1987, approximately $74.5 million
• . . or seventy two percent (72%) of [HREG's] assets are
comprised of receivables from partnerships which are
relatively illiquid. Of this net amount, approximately $53
million or seventy one percent (7 1%) of such net receivables
are from 95 partnerships currently experiencing working
capital deficits, defaulted loans, or bankruptcy . . . [and
which] constitute seventy one percent (71%) of the 134
partnerships from which [HREG] has receivables. While
HREG generally [is] profitable . . . the addition of May's
capital, and access in the future to capital as a public
company, will provide the needed liquidity to carry out the
plans for growth opportunities .. . 4
In other words, HREG already had in place a fully-developed plan
to expand its business base by acquiring additional income-producing
assets, but it lacked sufficient capital to carry out that plan. May, on the
other hand, had ample liquid assets (and NOL carry forwards), but had not
identified a satisfactory business in which to invest those assets. Hall
viewed a merger of these two enterprises as the solution to both companies'
problems.
Because Hall controlled both enterprises, and because Berlin was
Hall's employee, it was determined that the issue of whether May would
pursue Hall's merger proposal would be decided by the three non-affiliated
directors who constituted the majority of May's board-Sebastian,
Florence, and Strauss. Those three directors initially determined that Hall's
merger proposal merited exploration, but that more information about
HREG was needed to enable them to reach a final decision.
Sebastian, Florence, and Strauss ultimately decided to negotiate, and,
later, to approve and recommend, a merger with HREG. The negotiation
and decision-making process leading to the Merger Agreement began on
October 10, 1987, and was concluded on November 30,1987, when the
May board approved that Agreement and recommended its submission to
May's stockholders. Because the decision-making process leading up to the

4
DX 108 (Hall 2/16/1988 Ltr. to May Stockholders) at 1. The debenture offering was
subsequently abandoned. This statement of the reasons for the merger proposal is consistent with
what Hall told May's board at the May 10, 1987 meeting, except that the proxy statement did not
disclose the failed effort to raise $50 million for HREG in the subordinated debenture offering.
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executed Merger Agreement forms an integral part of Emerald's entire
fairness arguments, that process is next described.
F.

The Process Leading To The Merger Agreement
1.

The October 24, 1987 May Board Meeting

During the process leading up to the Merger Agreement, two major
events took place, both at the October 24, 1987 meeting of May's board of
directors. Those events were: (i) Hall's formal presentation of a written
merger proposal, and (ii) the retention of legal and financial advisors to
represent the three non-affiliated directors-Florence, Sebastian, and
Strauss-who would be acting on behalf of May's minority stockholders.
At that board meeting, Hall submitted a written memorandum
proposing a stock-for-stock merger. The proposal was that as consideration
for contributing HREG, Hall would receive between $85 and $105 million
of May common stock, valued at the market price on the day an agreement
in principle was reached. Hall described himself as "open to any
reasonable modifications to insure that this [would be] an equitable
transaction to the outside shareholders.. .

."

Hall further committed to:

. . . abstain from voting, as will Ron Berlin, who is the
President of [HREG]. Ron and I will absent ourselves from
discussions as to outside counsel, investment bankers, and any
other issues regarding the merger leaving the balance of the
Board as a committee to act on this proposal."1
Despite Hall's recognition of the need for procedural safeguards for
the negotiation of what clearly would be a conflict transaction, neither he
nor Berlin scrupulously followed the procedures to which Hall had
committed to adhere. Despite his representation, Hall and Berlin attended
some board meetings where the proposed merger was discussed, and, on
some occasions, Hall and Berlin also conferred with Bear Steams, the
financial advisor retained to represent May. In this regard, the nonaffiliated directors must also be faulted, for not insisting that Hall and
Berlin absent themselves from their deliberations. Nor did the May board
formally constitute those three directors as a "special committee" by board
resolution.

IsPX 5.
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No adverse consequence resulted from those procedural lapses,
however. Although they were not formally constituted as a special
committee, Florence, Sebastian, and Strauss constituted the majority of
May's board. The credible evidence shows that at all times those three
directors negotiated the merger terms in good faith, at arm's length, and in
an adversarial manner, in reliance on the advice of their financial and legal
advisors. Moreover, although Hall and Berlin should not have been
permitted to be present at meetings of these three directors, the credible
evidence establishes that neither Hall nor Berlin influenced the nonaffiliated directors' decisions in any significant way.
2.

Preliminary Steps: The Retention Of Legal And Financial
Advisors

When he submitted his merger proposal to the May board, Hall also
provided a detailed analysis of that proposal, including pro forma financial
statements and an overview of HREG's proposed post-merger business
plan. 6 The three majority directors considered these submitted materials,
and they also retained two firms to serve as their legal and financial
advisors, in evaluating the proposed transaction. 7
For their legal counsel, the non-affiliated directors selected the
Dallas law firm of Shank, Irwin, Conant, Lipshy, and Casterline ("Shank
Irwin"). Having never previously represented Hall or his entities, Shank
hwin was undoubtedly independent, as was the Wilmington law firm of
Prickett, Jones, Elliott, Kristol & Schnee ("Prickett Jones"), which the
majority directors retained as their Delaware counsel."
After considering several capable investment banking firms, the
majority (or "non-affiliated") directors (with Strauss abstaining) selected
Bear Steams as the financial advisor best suited for this transaction, even
16DX 27.

"Hall and Berlin were both present during that discussion about engaging legal and
financial advisors.
"In the February 7, 2001 Opinion, this Court found that Shank Irwin and Prickett Jones
were independent and represented only the majority, non-affiliated directors, who in turn were
acting on behalf of May's minority stockholders. On remand, the plaintiff resurrected its
challenge to the independence of the Shank Irwin and Prickett Jones firms, claiming that they
were conflicted beoause they represented both the non-affiliated directors and Hall. That
argument, unlike good wine, does not improve with age, once again merits rejection. There is no
credible evidence that either firm acted as counsel to Hall or to HREG in this transaction. Shank
Irwin was chosen because its lead partners were well known to the non-affiliated directors, and
Prickett Jones was chosen because Shank Irwin had recommended that firm. Ivan Irwin, a Shank
Irwin senior partner who was involved in representing the non-affiliated directors, had been an
acquaintance of Florence for many years; and T. MacCullough Strother, the Shank Irwin attorney
on the matter, was known to, and respected by, Sebastian, and had never previously met Hall.
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though Bear Steams had previously performed work for HREG. Berlin
also voted to retain Bear Steams, although Hall (like Strauss) abstained.
Sebastian testified that the non-affiliated directors believed Bear Steams
was the most suitable candidate because it had performed well as an
advisor to May's directors in two other 1987 transactions. Moreover, Bear
Steams had conducted due diligence on HREG for the then-contemplated
debenture offering. Accordingly, the non-affiliated directors concluded
that Bear Steams would be able to evaluate the proposed merger more
expeditiously and thoroughly than the other investment banking firms they
had considered.' 9

9
On this remand Emerald resurrects its argument (also previously rejected) that Bear
Steams was conflicted and should not have been retained because it had represented the Hall
interests in other transactions. But the non-affiliated directors were mindful of that issue and
satisfied themselves that, despite its past involvement with Hall, Bear Steams would have no

conflict in connection with this particular representation because it would be "looking out for the
May public shareholders." Tr. at 1114. In its earlier post-trial brief, Emerald argued that the Bear
Steams representation of the minority shareholders was inconsistent with the Bear Steams
engagement letter, which recited that that firm had been retained "to advise the Company as to the
appropriate exchange ratio ... and for the purpose of rendering an opinion to the Company as to
the fairness, from a financial point of view, of the Merger." PX 33 (emphasis added). The thrust
ofEmerald's argument was that because "the company" was controlled by Hall, Bear Steams's real
client was Hall. In its earlier post-trial Opinion, this Court disagreed, finding no inconsistency
because "Bear Steams would be the financial advisor to (and their fee would be paid by) May, but
in this particular transaction (i) the three non-affiliated directors would be acting on behalf of'the
company' and (ii) because Hall owned over 52%of the company's stock, byprocess ofelimination
Bear Steams's services and advice would necessarily be for the benefit ofthe 47% minority public
shareholders." PTO, WL 115340, at *7, n. 17 (italics added).
Emerald asserts that this Court's determination of whom Bear Steams represented 'by
process of elimination' is "inconsistent with the allocation of the burden on this remand"
(Emerald Post-Trial Br. at 9), and, moreover, that if a deductive process of elimination is needed
to determine whom the key banker represented, "you've got problems with the process." PostTrial Oral Argument Tr. 7/19/2002, at 66. That argument, to be blunt, is just plain silly. It was
the totality of the credible evidence, not deductive logic, that persuaded this Court that Bear
Steams represented the May minority. A fair reading of the 'by process of elimination" comment
would have revealed that its intent was merely to show that Emerald's contrary "evidence" on that
point was not inconsistent.
Emerald also advances the additional argument that Bear Steams was not independent
of, and indeed was loyal to, Hall because (i) Hall negotiated both Bear Steams's fee and the
valuation methodologies that Bear Steams would employ, and (ii) Hall retained Bear Steams to
value the May stock that he contributed to his childrens' trusts in early 1988. Regarding the first
point, it is the case that Hall and Jeannie Baggett, May's Executive Vice President, met with
Gilbert Matthews, the lead Bear Stearns partner on this engagement, in Dallas on
October 30,1987, and discussed the fee that Bear Steams would receive to advise the nonaffiliated directors on the proposed merger. The full board, which included the three nonaffiliated directors, had expressly authorized May's officers to do that (PX 30). Matthews told
Hall what the fee would be ($200,000) and rejected Hall's suggestion that the fee should be lower.
Tr. at 867; Matthews Dep. 3/9/1988, at 21. It is not the case, however, that Hall influenced the
valuation methodologythat Bear Steams would use; in fact, Bear Steams rejected Hall's proposal
that the exchange ratio should be based on market value.

UNREPORTED CASES
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The Merger Negotiations

After Hall submitted to May's board his formal proposal to merge
May and the Hall Corporations in exchange for "$85 to $105 million of
value of [May] common stock" valued at its market price, Sebastian later
met with Amy Youngquist and Julie Silcock of Bear Steams. Youngquist
and Silcock told Sebastian that Bear Steams intended to appraise May by
using an asset value approach, and that Bear Stearns would value HREG by
using a going concern value approach. Sebastian concurred and then
advised Hall that May would be valued on a net asset basis-not on the
basis of market value as Hall had proposed. 0
After the October 24 board meeting, Hall furnished the non-affiliated
directors with a valuation analysis prepared by Donald Braun, HREG's
Treasurer. Based upon comparisons of HREG to potentially comparable
companies and upon his analyses of comparable transactions, Braun valued
HREG at $105 million. At May's next board meeting held on November 7,
1987, Youngquist and Silcock discussed their assignment and their
valuation approaches. Sebastian urged those Bear Steams representatives,
in carrying out their task, to be critical of the assumptions used in the
HREG's projected cash flows, particularly those relating to HREG's ability
to increase rental rates and occupancies and to obtain additional managed
properties."' Strother, the Shank Irwin partner who was lead counsel for
the non-affiliated directors, also attended that meeting to discuss his
concerns about the potential deal, and then met with his clients after the full
board meeting.
Over the next 17 days, Bear Steams performed its financial analyses
of both companies and arrived at an exchange ratio to recommend to the
May board. At a meeting of the full board held on November 24, 1987,
Youngquist and Silcock presented Bear Steams's valuations of HREG and

As for Emerald's second point, the short answer is that its premise is incorrect. In his
1988 deposition, Hall testified that he had retained Bear Steams to value the May stock he would
be transferring to his childrens' trusts in the so-called "drop-down." At trial, however, Hall
corrected his deposition on that point, testifying that although he attempted to retain Bear Steams,
that firm had declined the representation. Hall Dep., 3/9/1988, at 27-28; Tr. at 1088-92. Emerald
argues that that recantation is not credible, but Matthews, whomthe Court finds credible, similarly
testified that he advised Bear Steams's Amy Youngquist (who had conveyed Hall's request to
Matthews) that Bear Steams could not undertake that representation. Matthews Dep., 3/9/1988,
at 133-34. Accordingly, the Court adheres to its original finding that Bear Steams, Shank Irwin,
and Prickett Jones, in their representation of the three non-affiliated directors, were independent
of Hall and HREG.
20
Tr. at 113-14.
2
DX 38 at 3296; Tr. at 115-16. Those cautionary instructions were consistent with
Sebastian's directions to Youngquist throughout the process. Tr. at 1116.
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May, and its recommendations, based on extensive due diligence performed
by Bear Steams, which included a review and analysis of HREG's
prospects.22 Bear Steams recommended that the consideration that May
would pay to Hall for HREG would consist of (i) 28.9 million shares of
May common stock, and (ii) 35% of the disposition commissions that
otherwise would have been earned by HREG" Based on the prevailing
market prices of May stock (then trading at $1.25 to $1.50 per share), the
exchange ratio recommended by Bear Steams was worth approximately
$36 million to $43 million in market value of May common stock-far less
than Hall's proposal that he receive $85 to $105 million in market value.
Bear Steams arrived at its recommendation by valuing HREG
conservatively at $65 million, and by valuing May on a net asset value
basis at from $2.20 to $2.25 per share.
After a lengthy discussion, Bear Steams's representatives left the
meeting. The three majority directors then informed Hall that 28.9 million
shares was the maximum number of shares that May would issue in any
proposed merger with HREG. They also told Hall that if the transaction got
'
any worse on the "Hall side," Hall would have to "eat the loss."24
22
DX
23

50, 51.
Bear Stearns also recommended that May and Hall split certain asset disposition
commissions--typically 5% of the sale price-that HREG expected to derive from future
dispositions of real estate owned by the HREG limited partnerships. HREG was entitled to
receive such commissions on property worth as much as $3 billion, and Hall viewed those fees
as a substantial part of HREG's value. Bear Steams refused to give these future commissions any
value in the exchange ratio, however, and instead recommended that May be allocated 65% of this
potential income stream. The minutes of the November 24 meeting show that Hall disagreed with
Bear Steams's proposal to give no ($0) value to the future disposition fees. Hall also disagreed
with its recommendation to split those fees on a 65% (May)-35% (Hall) basis, and requested that
the subject remain an "open issue" for further discussion with the non-affiliated directors. DX 53
at 3293-94.
2
Tr. at 140-41; DX 54 at 2134. That this adversarial exchange took place at the
November 24 meeting is undisputed, but, in an effort to blunt its legal significance, Emerald
points out, as it did in its original post-trial brief, that Bear Steams had furnished copies of its
valuation analysis directly to Hall in advance of that meeting. Emerald argues that the disclosure
of that valuation analysis to Hall constituted "nothing less than a knowing and intentional
abdication of duty [by the defendants]" because disclosing the directors' " bottom line" would
make it impossible for them to negotiate any lower price. Emerald Post-Trial Br. at 14-15. But,
it is difficult to understand why it was sinister to show Hall the Bear Steams analysis, where the
non-affiliated directors' negotiating position was that the merger exchange ratio would be based
on Bear Steams's valuation. No prejudice to May's minority shareholders resulted from Hall being
shown the Bear Steams report.
Emerald also points out that (i) Strother, the non-affiliated directors' counsel, never
asked, or advised the defendants to ask, Hall or his advisers to leave the meeting during Bear
Steams's presentation, and (ii) Strother briefed his clients on the status of the merger agreement
with Hall and his lawyer remaining in the room. This Court found in its 2001 Opinion that those
instances of"process" laxity did occur, and should not have. PTO, 2001 WL 115340, at *8, n.
22. The credible evidence shows, however, that none of these process flaws compromised the
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After the November 24,1987 board meeting concluded, Sebastian
and Strauss met separately with their counsel, Strother, to discuss
additional counterproposals that they intended to advance and negotiate.
After that meeting, Strother telephoned Hall and negotiated certain
additional concessions, all of which favored May's minority stockholders.
Specifically, the non-affiliated directors: (1) rejected Hall's proposal
to split future disposition fees evenly (50%-50%) and adhered to the 65%35% split that Bear Stearns had recommended; (2) required Hall to reduce
from 14% to 10% the interest rate on the loans that were payable to him by
HREG; (3) required Hall immediately to repay a loan he had obtained from
May, and to apply certain personal income he had received from exercising
syndication puts, to the repayment of certain outstanding debts he owed to
HREG; (4) rejected Hall's proposal that he be issued additional May shares
when he received payment from prospective property dispositions (a
proposal that would have added "back-end" consideration to the exchange
ratio); and (5) demanded that Hall reduce the amount of HREG's debt that
was immediately payable to him, and that Hall spread that debt over an
extended period, to ensure that the combined entity would have sufficient
cash balances and reserves to carry out its business strategy. The three
non-affiliated directors and their counsel successfully negotiated these and
other favorable concessions.25
Thereafter, Bear Stearns's valuation committee met to consider
Youngquist's and Silcock's recommended valuations of May and the Hall
Corporations. If approved, those valuations would result in Hall receiving
28.9 million May shares in the merger. The valuation committee
concluded, however, that both the May and HREG valuations were too
high, and overruled that recommendation. Instead, the valuation committee
appraised HREG at $59 million, and valued May at $2.18 per share. The
ultimate result was to decrease the merger consideration that HREG would

non-affiliated directors' ability to negotiate the merger terms on an arms-length basis, or their
ability to represent the interests of May's public shareholders with appropriate adversarial vigor.
Indeed, one week later, the number of May shares that would be issued to Hall was reduced from
28.9 million to 27 million shares. Although Emerald continues to insist that the defendant
directors never met with their financial advisor outside of Hall's presence (thus portraying them
as mere figureheads controlled by Hall), that portrayal ignores the uncontroverted evidence that
throughout the non-affiliated directors' process of considering the merger, Sebastian was
continually in communication with Youngquist about Bear Steams's progress. Tr. at 1114-15.
It also ignores
the evidence that Sebastian, Florence, and Strauss often conferred informally.
2
SSpecifically, they negotiated a fair proration of merger expenses, rejected Hall's
request for a break-up fee if the merger did not go through, and required Hall to guarantee
personally the representations and warranties of HREG in the Merger Agreement. The nonaffiliated directors also proposed that HREG be valued at less than $65 million-a proposal that
Hall rejected.
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receive, from 28.9 million May shares to 27 million shares. Based on
May's then-market price-$1.06 per share-27 million shares represented
approximately $32 million in market value, in contrast to $85 to $105
million in market value that Hall was demanding.
The negotiations concluded-and the final transaction terms were
struck-at the November 30, 1987 May board meeting. At that meeting,
the three majority directors endorsed the Bear Steams valuation
committee's proposed adj ustment, and insisted that Hall accept that reduced
consideration. Hall agreed, but in exchange negotiated an "out" from the
deal if the number of May shares to be issued fell below 27 million.26 Bear
Steams's representatives assured the board that Bear Steams would review
the transaction, both at the time the proxy statement was issued and at the
time of the shareholder vote.
At the November 30 meeting, the directors also reviewed and
discussed the Merger Agreement, which reflected the revised purchase
price and the other terms earlier described.27 The directors approved the
Merger Agreement. which, in its final form, required that HREG and Hall
personally reaffirm all representations and warranties at the time of closing.
The Merger Agreement also provided that if the merger did not close before
September 30, 1988, either party could terminate the transaction. The
merger was conditioned upon Bear Steams not withdrawing its fairness
opinion. That fairness opinion was furnished to the board and was attached
to the February 16,1988 proxy statement issued to May shareholders in
connection with the March 11, 1988 shareholders meeting called to
consider the merger.2 " Shortly after the November 30, 1987 board meeting,
26

Emerald does not dispute these facts, but strives to downplay their significance by

pointingout that the non-affiliated directors never learned ofBear Stearns's downward adjustment

in the recommended purchase price until the November 30 directors' meeting, and even then, from
Hall, not from their financial adviser, Bear Stearns. Moreover (Emerald adds), to verify that
information from Bear Steams directly, those directors had to telephone that firm after Hall told
them of the revised purchase price. Emerald criticizes Strother for failing to address this failure
of process with Bear Steams, and also for failing to request that Hall and Berlin, and Hall's
counsel, leave the November 30 board meeting. In its earlier Opinion, this Court made no finding
that those procedural lapses had occurred but observed that ifthey did occur, they should not have.

PTO, 2001 WL 115340, at *9 and n.24. Emerald contends that because the merger is being
reviewed for process (as well as price) fairness, it is entitled to a finding in this regard. The Court
agrees, and expressly finds that those process lapses did occur, and reiterates that they should not
have. As discussed elsewhere in this Opinion, however, the Court also finds that those process
flaws did not diminish the adversary quality of the defendants' negotiations with Hall or otherwise
adversely affect the interests of May's minority stockholders. Indeed, Emerald concedes that it
has no evidentiary basis to challenge the substantive fairness of the valuations leading to the

agreed-upon merger exchange ratio as of the date the Merger Agreement was signed.

" 7By that point the non-affiliated directors had previously reviewed and discussed drafts
of the Merger Agreement with their counsel.
2
Bear Steams furnished the board its preliminary fairness opinion at the November 24
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May issued a press release publicly disclosing the execution of the Merger
Agreement.
At this point in the narrative, the Court pauses to discuss two issues
that Emerald has raised in connection with the Bear Steams's February
1988 fairness opinion. The first issue concerns what degree of change in
the relative values of May and HREG Bear Stearns would deem sufficiently
material to require it to reconsider its fairness opinion (the so-called
"materiality collar" issue). The second issue concerns whether Bear
Stearns intended to update its fairness opinion at the time the merger was
consummated (the "updated fairness opinion" issue). Neither issue would
have arisen ifthe merger had been consummated shortly after the approving
shareholder vote. That is what the parties had initially anticipated.2 9 Those
issues arise because (as later discussed) consummation of the merger was
preliminarily enjoined during the period March through mid-August, 1988.
That five month injunction created the possibility of intervening changes
in the two companies' relative values.
As for the "materiality collar," the undisputed record shows that Bear
Stearns reserved the right to reassess its fairness opinion if, before its
effective date, a material change in the relative values of the two companies
had occurred. In their November 24 report recommending their valuations
of May and HREG to the Bear Steams valuation committee, Silcock and
Youngquist proposed that the firm reassess its fairness opinion if, before
the opinion became public, May's net asset value relative to the value of
HREG had changed by more than 10%.30 Similarly, at May's November 30
board meeting, Matthews told the board that Bear Stearns would have to
reassess its opinion if the relative values of the two companies changed by
more than 10%.3 Although the "materiality collar" was not a formal
contractual condition of the Bear Stearns engagement letter, it nonetheless
evidences Bear Stearns's understanding, at that time, of what magnitude
change in the companies' relative values would require that firm to revisit
its fairness opinion.

Board meeting, and issued its definitive fairness opinion on February 16, 1988. Matthews Dep.
3/11/1999 at 172.
29
As Matthews testified, Bear Steams's practice was that, unless the engagement letter
provided differently, its engagement responsibilities in connection with rendering a fairness
opinion normally would end at the time of the shareholder vote at the meeting held to consider the
transaction at issue. See Matthews Dep. II, 3/11/1994, at 168. Here, the engagement letter
contained no contrary provision. Moreover, in this case, any continuation of Bear Steams's

engagement would be subject to negotiating an additional accqtable fee. Id. at 169.
3
°PX 47 at 26.
" Matthews Dep. 11, 3/11/1994, at 194. Matthews went on to explain that more than 5%
change of relative values would probably require a second look. Id. at 195.
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That leads to the "updated fairness opinion" issue. Emerald contends
that, between March and August 1988, HREG's value had materially
declined in relation to the value of May, thereby triggering the need for an
updated fairness opinion. It is undisputed that no updated fairness opinion
was obtained. The factual issue is whether, during the summer of 1988,
Bear Stearns told May that an updated opinion was required. Emerald
contends that Bear Steams did, in fact, communicate that position to the
May board. The defendants disagree. The evidence on this point is
controverted. Although in its earlier Opinion this Court rejected Emerald's
argued-for version of those events,32 that issue will now be revisited.
The record shows that Jeanne Baggett, a senior officer of May, took
handwritten notes of a conversation between herself and Youngquist on
July 18, 1988. 3' As explained in Baggett's deposition, those notes revealed
that Youngquist told Baggett that she had spoken with Matthews, who told
Youngquist that a new fairness opinion would be required, effective as of
the merger consummation date. Baggett testified that she became irate that
Bear Steams was taking that position (and also because Bear Steams
intended to charge an additional $100,000). Baggett testified that she
conveyed the substance of this conversation to Strother, and to the members
of the board.34 Youngquist had no recollection of that conversation. Both
she and Matthews testified that it would not have been Bear Steams's
practice to tell its clients that a new fairness opinion was required. 35
The Court's difficulty is that it finds all three witnesses to be
credible. Although Baggett testified by deposition, her recollection about
the details of the conversation with Youngquist, in particular, her ire when
told that a new opinion would be required, was quite vivid. No reason is
suggested why Baggett would fabricate this story. On the other hand, the
testimony of Matthews and Youngquist, that Bear Steams did not give that
kind of advice to clients, is equally plausible. The only way to harmonize
this conflicting testimony is to conclude that, even if Baggett
misunderstood what Youngquist had told her, she (Baggett) nonetheless
believed Bear Steams was taking the position that an updated fairness

32

See PTO, 2001 WL 115340, at *14.

33

pX 123.

34

Baggett Dep., 3/2/1994, at 147-152. Some corroboration for Baggett's testimony can
be found in the minutes of the November 30, 1987 board meeting, which recite that Bear Steams
"indicated that while they did not foresee the further adjustment to their opinion, nevertheless,
their opinion and the facts and circumstances underlying same would be reviewed immediately
prior to the consummation of the transaction and if an adjustment was in order it would have to
be made." PX 49 at 3265. When shown the November 30 minutes, Matthews testified that that
recital was inaccurate. Matthews Dep. II, 3/11/1994, at 172.
3'Tr. at 1138-1139; Matthews Dep. II, 3/11/1994, at 191-92, 179.

2003]

UNREPORTED CASES

1047

opinion would be required as of the merger consummation date. Baggett
then passed on that information to the May board.36
4.

Post-Merger Agreement Events Leading
Up To The May Shareholders Meeting
(a).

Events Relating To Article Fourteenth

Following the announcement of the proposed merger, Hall took
steps, with the approval of the non-affiliated directors, to avoid the effect
of Article Fourteenth of May's certificate of incorporation. Article
Fourteenth required that for May to be a party to certain business
combinations, those transactions must be approved by a 66-2/3% supermajority vote at a meeting at which an 80% quorum was present. This
supermajority requirement would apply to any merger between May and an
acquiring entity owning over 30% of May stock. Because Hall owned or
control approximately 52% of May's stock, the supermajority provisions of
Article Fourteenth would apply to the merger. Article Fourteenth could be
made inapplicable only by amending May's certificate of incorporation to
eliminate Article Fourteenth,37 or by Hall reducing his stock ownership
below the 30% level.
Although the May board had earlier expressed its willingness to
propose the first alternative (amending the certificate), ultimately it agreed
to the second. That is, the board permitted Hall to transfer a portion of his
May shares to an irrevocable trust for his children (the "drop down"), which

36

That the testimony regarding the substance ofYoungquist's advice was not consistent
does not necessarily require the Court to find that any of those witnesses testified untruthfully.
Baggett may have misunderstood what Youngquist had told her. It is equally plausible that (i)
Youngquist, in fact, gave the advice (believing it was accurate) that Baggett attributed to her, but
(ii) Youngquist was later told that her advice did not correctly portray Bear Stearns's policy on
this issue, and (iii) when called upon to testify about that subject six years later when her memory
of that conversation would have been dim, she gave testimony reflecting the natural human
tendency to recall the facts that she then understood were correct. In any event, the Court need
not and does not make any finding based on this speculation, because any such finding would be
immaterial. The only material fact which the Court does find, is that Baggett told the board that
Bear Stearns had taken the position that an updated fairness opinion would be required at the time
the merger was consummated. To the extent this Court's previous finding is inconsistent with the
finding made here, the latter finding supersedes. See PTO, 2001 WL 115340, at *14, and
nn.35,36.
3'That alternative was proposed at the November 30, 1987 board meeting, but was
never carried out, because it was later decided that Hall would reduce his stock ownership to
below 30%.
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had the effect of reducing Hall's stock ownership to below 30%. How and
why that occurred is next discussed.
From the outset of the merger negotiations, Hall and the nonaffiliated directors were concerned that a minority stockholder group's
ability to use Article Fourteenth to veto the merger could pose a serious
obstacle.
That problem was flagged in Hall's October 14, 1987
memorandum to the May board, and it was a significant topic of discussion
at the November 7 and November 24, 1987 board meetings. At the
November 30, 1987 board meeting, the directors (including Sebastian and
Strauss) adopted a resolution to put the elimination of Article Fourteenth
to a vote of the May stockholders. Ultimately, no such resolution was
presented to the shareholders, because Emerald's emergence caused the
directors to take a different approach.38
Emerald, as earlier noted, is controlled by Paul Koether and his wife,
Natalie Koether, Esquire. After the merger was announced, Paul Koether
increased Emerald's (and his other clients') holdings in May. On
December 10, 1987, Paul Koether met with Hall in Dallas, at Koether's
request. Koether told Hall that he represented interests that owned 450,000
shares of May stock, and that he (Koether) and his wife made money by
selling their stock positions back to the issuing companies at a significant
profit. Koether proposed that he and Hall become partners in these
"greenmail" ventures. Hall rejected that proposal. Hall then asked Koether
if he wanted to sell Emerald's May stock holdings back to May. Koether
responded that Emerald would sell its stock to May for $1.80 per share
before January 1, 1988, but thereafter the price would be $2.24 per share.39
Hall rejected that proposal as well. Koether then informed Hall that unless
Emerald's May shares were repurchased, he would acquire additional May
shares, so that Emerald's holdings, combined with the Article Fourteenth
supermajority provision, would enable Emerald either to block, or make it
difficult for Hall to complete, the proposed merger.
Concerned over what they believed was a tangible, credible threat by
Koether to derail the proposed merger, the May directors discussed ways
to avoid the supermajority requirement. Hall considered donating a
substantial portion of his stock to charity, but he and the other directors
were told that such a charitable contribution could result in May losing its
potentially valuable NOLs. Later, the directors were told that Hall could
3

In its earlier Opinion, the Court found that the directors had actually submitted to the
shareholders, a proposal to amend May's certificate of incorporation to delete Article Fourteenth.
PTO, 2001 WL 115340, at *10. That finding was incorrect, as all parties agree. Although the
board did vote to propose such a charter amendment, that proposal was never presented, because
the "drop down" made a charter amendment unnecessary.
39
At that time May had a nominal market value of about $1per share.
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transfer a significant percentage of his May stock to an irrevocable trust
(having independent trustees) for his children, and a smaller percentage of
the stock to charity, without risking the loss of the NOLs.
Hall decided to propose that latter course of action, and at the
January 28, 1988 meeting of the May board, the directors approved Hall's
proposal. 4' The following day, Hall transferred shares amounting to 27%
of May's outstanding common stock to an independent irrevocable trust for
the benefit of his children (the "Hall Trust"), whose trustees had
independent power to vote or dispose of the shares owned by the trust. The
net effect of this "drop down" transfer was to reduce Hall's personal
ownership of May stock from 52% to 25% before the record date for the
stockholders meeting called to vote on the proposed merger. Relying on an
opinion of counsel, the May board concluded that as a result of the "drop
down" transfer, the Article Fourteenth supermajority provision would not
apply to the stockholder vote on the merger proposal. Consistent with that
advice, the proxy statement disseminated to May's stockholders disclosed
the "drop down" transfer and its legal consequence, namely, that approval
of the proposed merger would require only a simple majority shareholder
vote.
(b).

The Proxy Statement And
The Shareholders'Meeting

Between the date the Merger Agreement was executed and the May
shareholders' meeting, the non-affiliated directors remained actively
involved in the merger process, including making preparations to approve
the proxy statement being sent to May shareholders. At May's board
meetings, the non-affiliated directors, in the course of performing due
diligence, obtained updates on the status of HREG. On February 13, 1988,
the board met and approved the proxy statement, drafts of which had been
reviewed by counsel for the non-affiliated directors, by Bear Steams and
its counsel, and by Arthur Andersen & Co. ("Arthur Andersen"), the longtime outside auditor for both May and HREG.4'
The final proxy statement, which recommended that May
shareholders approve the merger, was issued on February 16, 1988. The
40

The board reaffirmed and ratified that approval at a special meeting of May's directors
held on February 13,1988. PX 86.
"' The final proxy statement, which as issued contained 68 pages of text and 40 pages
of financial disclosures, had been revised several times in response to comments by the SEC on
earlier drafts. The proxy statement disclosed in detail the potential risks of the merger, the
financial situation of HREG, and May's investment in HSSM #7. These disclosures are discussed
in Part III of this Opinion.
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shareholders' meeting to vote on the merger was held on March 11, 1998.
At the stockholders' meeting, May's shareholders voted to approve the
Merger Agreement. Of the 14,655,660 shares entitled to vote as of the
record date, 11,834,661 shares (or 80.7%) were represented at the meeting,
and 9,934,172 shares (or 67.8%) were cast in favor of the Merger
Agreement. Of the 10.5 million shares that were voted, 94.5% supported
the merger. Even if the shares controlled by Hall and the Hall Trusts are
excluded, the merger would still have been approved by nearly 80% of the
voted shares.
(c).

The Prosecution Of This Lawsuit

Shortly thereafter, Emerald filed this lawsuit to enjoin the merger.
On March 18, 1988, this Court preliminarily enjoined its consummation, on
the grounds that (1) the Article Fourteenth supermajority requirement
applied, despite the "drop down" transfer of shares to the Hall Trust; and
(2) those requirements were not satisfied at the May special stockholders
meeting, because an 80% quorum was not present and the merger proposal
did not receive the required supermajority vote.
Six months later, the Delaware Supreme Court reversed the
preliminary injunction by an oral ruling announced on August 15, 1988,
and, thereafter, by written Opinion issued on January 12, 1989. The
Supreme Court ruled, inter alia, that, as a matter of law, the Article
Fourteenth supermajority requirement did not apply to the merger;
moreover, and in any event, the Article Fourteenth quorum and supermajority vote requirements had, in fact, been satisfied. The Supreme Court
also rejected Emerald's argument (which Emerald again advances here) that
the transfer of stock to the Hall Trust was an improper effort by corporate
fiduciaries to abridge the minority stockholders' voting protections, and
constituted a "wrongful subversion of corporate democracy."4' 2

42

Emerald Partners, 552 A.2d at 490,495. The Supreme Court ruled that there was
" no evidence in the record to suggest any agreement, or arrangement or understanding,
between the co-trustees and Hall or the Hall corporations with respect to voting on the proposed
merger, and there is no legal basis to assume that the co-trustees would act contrary to their
fiduciary duties." Id. at 490 (emphasis in original, citation omitted). Presumably that is why,
despite its emphasis on this subject in the factual portion of its Brief, Emerald advances no
contention that the directors' approval of the Hall "drop down" transfer, and their willingness to
recommend that Article Fourteenth be eliminated without extracting from Hall any consideration
for that approval, were independent acts of fiduciary wrongdoing. Instead, that conduct is
proffered as evidence that the non-affiliated directors were primarily loyal to Hall, but not to
May's minority stockholders, as to whose interests it is claimed the non-affiliated directors were
indifferent.

2003]

UNREPORTED CASES

(d).

Post-InjunctionEvents
(i).

Post-Injunction Monitoring Of HREG
By May's Directors

Until its reversal on appeal on August 15, 1988, this Court's
preliminary injunction remained in force for almost six months. During
that interval, the businesses of both May and HREG were in a state of
limbo. The non-affiliated directors nevertheless continued to monitor the
operations and financial condition of HREG as part of their ongoing
assessment of whether or not to proceed with the merger, assuming the
injunction was vacated.
On March 26, 1988, the May board met to consider the company's
options in light of the injunction. Hall proposed that May hire HREG
personnel to integrate May into the real estate business. He also sought
assurances that May would reimburse HREG for expenses and lost
opportunities if May abandoned the merger. Thereafter, Hall and Berlin
excused themselves, and the non-affiliated directors met separately to
consider those matters. After deliberating for about four hours, those
directors decided to authorize an appeal from the preliminary injunction,
to defer any decision to hire HREG personnel, and to reject Hall's proposal
that May pay HREG's costs if the merger was abandoned.
From HREG's perspective, the injunction prohibiting the merger
blocked a source of needed liquidity that would have enabled HREG to take
advantage of growth opportunities that had become available as a result of
the depressed real estate market.43 Several times during the summer of
1988, Hall inquired of May's directors if May would loan HREG money to
alleviate those ongoing liquidity problems.
In June 1988, Hall made a formal loan request to the non-affiliated
directors. After extensive separate discussions about the business merits
of the loan, and after receiving advice of counsel, the non-affiliated
directors determined that the merger remained in the best interests of May
and its public stockholders. They accordingly agreed, at May's July 23,
1988 board meeting, to make available to HREG a $5 million line of credit,
of which a portion would fund working capital and another portion would
fund acquisitions. Because of the risks involved, in particular the risk that

"3One such opportunity was to acquire a real estate firm known as the Freeman
Companies during the spring of 1988. Although Hall offered the opportunity to May, the May

board required more time and information to consider this significant potential acquisition, and
as a result the deal was lost. Hall also presented to the board an opportunity to invest in a hotel
property, but the board declined to involve May in financing this project.
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the merger might never occur, the loan terms were highly protective of May
and more stringent than the terms Hall had proposed. For example, the
directors required that Hall personally guarantee the loan and that the loan
be repayable on demand. Any advances on the extension of credit would
be subject to separate approval by the non-affiliated directors, and would
bear interest at the rate of 2% above prime, increasing at 1% per quarter
thereafter. The loan would be fully collateralized and would mature within
two years. The non-affiliated directors satisfied themselves that Hall had
sufficient assets to fund his guaranty should that become necessary."
(ii).

Events Relating To May's
Investment In HSSM#7

As earlier noted, Bear Steams valued May's investment in HSSM#7
at cost. That at-cost valuation was disclosed to May shareholders in the
February 16, 1988 proxy statement. The plaintiff claims that the HSSM#7
investment was undervalued, and that between March and July 1988,
HSSM#7's value had significantly increased. For this reason, among
others, Emerald contends that the proxy statement was misleading and that
the merger exchange ratio was unfair to May, because by the time the
merger was consummated in August 1988, May's value had increased and
HREG's value had decreased. Because the value of HSSM#7 is disputed
and is the basis of one of Emerald's fairness claims, and because certain
post-injunction events are claimed to have affected that value, those events
are discussed at this point.
As earlier related, May was a limited partner in HSSM#7, which in
turn was a limited partner in Suncoast. May's investment in HSSM#7 was
illiquid, and May's sole right to exit that investment consisted of HSSM#7's
annual contract right to "put" its investment in Suncoast to Bilzerian
"DX 159; Tr. at 244-52. The evidence, therefore, does not support Emerald's
contention that by approving the loan, the non-affiliated directors disloyally preferred Hall's
interests over the interests of the minority stockholders. Emerald Post-Trial Br. at 20-21.
Emerald also contends that Hall announced, at the July 23 board meeting, that HREG intended
to abandon its acquisition plan which, because it was the primary rationale for the merger, should
have prompted May's directors to reconsider the transaction. But the evidence does not support
that contention either. The minutes of the July 23 meeting reflect that Hall indicated that under
consideration was "whether to continue the business plan vis-h-vis acquisition of general partner
companies in light of the current economy," that "the economies of scale are not at an optimum
level at [HREG] at this time, and that a decision was needed ... in the near future." DX 182 at
4881 (emphasis in original). Consideringabandoning one part of a business plan is not the same
as actually abandoning the plan altogether. Moreover, and in fact, HREG did not abandon its
plan, as shown by the Hall Financial Group, Inc. Form 8-K dated August 15, 1988 ("Upon the
consummation of the Merger, [HREG] will be operating in substantially the same manner under
present management"). DX 194 at 3.
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personally, for the market value of HSSM#7's capital account as of
December 31 of the previous year. In deciding upon the recommended
merger exchange ratio, Bear Steams concluded that it had no basis to value
May's HSSM#7 investment at other than May's $8 million cost. That
valuation, Emerald urges, was improperly low, because the entire
investment had increased in value after Bilzerian's takeover of Singer
Company, using Suncoast and other affiliated Bilzerian partnerships as the
financial vehicles. Moreover, Emerald claims, an agreement had been
struck whereby Bilzerian would buy out HSSM#7's interest for $60 to $80
million.
The evidence persuades the Court, which here finds, that no facts
that were known at the time Bear Stearns valued May's HSSM#7
investment, or even at the time the merger was consummated, that would
have required a higher-than-cost valuation of the HSSM#7 investment. In
January, 1988, Hall had shown to May's board a statement, by Bilzerian,
that an investment banker had claimed HSSM#7 might attain a value as
high as $110 million. Bear Steams and the May board regarded these
claims as sheer speculation. No evidence of record shows otherwise, or
that Bear Stearns erred in concluding that May's $8 million cost was the
only reliable value of its investment at that time.
Moreover, and contrary to Emerald's claim, as of August 15, 1988,
no agreement had been reached that Bilzerian would buy out HSSM#7's
interest in Suncoast under the "put" right. Indeed, on August 12, 1988, only
three days before the merger closed, Hall wrote Bilzerian a letter stating
that he (Hall) "need[ed] to get into a negotiation" for a repurchase of
HSSM#7.45 Although Hall did make efforts to negotiate a repurchase
agreement with Bilzerian during the summer of 1988, his efforts were
unsuccessful. Although Hall pressed for, and later received, verbal
assurances from Bilzerian that HSSM#7 would be bought out, those
representations were never reduced to writing. That history, plus the fact
that Bilzerian was the target of simultaneous SEC and grand jury
investigations, gave the May directors ample basis to conclude that
Bilzerian's assurances were worthless--a conclusion validated by later
events.46
' 5Tr. at 918-19; DX 186 at 5555.
46
Bilzerian failed to honor his "assurances" (PX 141 at 5619-20), and ultimately

HSSM#7 was forced to exercise his contractual "put" option inMarch 1989, which Bilzerian also
failed to honor. HSSM#7 then sued Bilzerian in Federal District Court in Dallas, Texas, where
a jury found, on July 31, 1990, that Bilzerian had fraudulently induced HSSM#7 to make the
Suncoast investment. DX 207 at 1-2. The Court found HSSM#7's interest in Suncoast had no
ascertainable market value and granted rescission to HSSM#7, awarding it the return of its
$20,400,000 investment, plus interest. DX 209 at 2-3. May's share of that judgment for
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(iii). The Directors' Decision Not To
Obtain A New Fairness Opinion
On February 16, 1988, Bear Stearns issued its formal opinion that,
from a financial point of view, the terms of the merger were fair to May's
stockholders other than Hall, his family, and the Hall Trust. Bear Stearns
updated its opinion through March 11, 1988, the date of the shareholder
vote. Bear Stearns did not, however, update its fairness opinion through the
August 15, 1988 closing date, nor did the May board ask Bear Stearns to
do so. After discussing with their counsel whether a new fairness opinion
was either required or warranted, the non-affiliated directors concluded that
it was not. They based that conclusion upon their assessment of the relative
financial condition of the two companies at the time, and their judgment
that the merger remained in the best interests of May and its public
stockholders.
Emerald does not challenge Bear Steams's conclusion that the
merger was financially fair to May's public stockholders as of the date the
merger was approved by those stockholders. What Emerald does contend
is that by the time the merger was consummated on August 15, 1988, May's
value had increased and HREG's value had decreased, thus necessitating a
new or updated fairness opinion.
Emerald contends that an updated opinion was required both
contractually and as a matter of fiduciary duty. The defendants vigorously
controvert that claim. Emerald claims that a critical term of the Bear
Stearns retention agreement was that Bear Stearns's fairness opinion would
be updated "at closing." Although certain documents do so indicate, the
evidence shows that all parties involved assumed that the "closing" would
occur the same day as, or shortly after, the shareholder vote.4 7 No one had
in mind the scenario that actually occurred-a post-shareholder vote
injunction that delayed the merger for over five months. Bear Stearns's
position was that, in these circumstances, its engagement did not include

rescission (which it has been unable to collect) would have been $8.16 million-the amount of
May's investment in HSSM#7.
Emerald relies upon an affidavit, filed by Hall in the Dallas Federal action, as evidence
that Hall was claiming that an agreement to buy out HSSM#7's interest had been reached (PX
141). The facts recited in that affidavit show, however, only a series of verbal assurances by
Bilzerian, none of which were ever honored. Given the actual facts, of which Mays board was
aware, the directors were not required to accept at face value Hall's litigating position or his
characterization
of those facts, in determining the appropriate valuation of HSSM#7.
4
'Tr. at 718, see also Tr. at 134-35 and DX 50 at § VII (Bear Stearns notes stating that
updates would be performed in March).
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updating its fairness opinion as of August 1988, because its engagement
had ended after the March 1988 shareholder vote."'
Even though they were advised that, as a contractual matter, no
updated fairness opinion was required, the May directors did, nonetheless,
consider whether they should obtain a new fairness opinion from Bear
Stearns, given the months that had passed since the stockholder vote. At
the board's July 23, 1988 meeting, counsel for the non-affiliated directors
advised that, if they concluded that no material adverse change relating to
the transaction had occurred, a new fairness opinion would not be required.
Those directors determined that no material adverse change had occurred
and that the merger, as negotiated, remained in the best interests of May's
public stockholders.49
Emerald contends that the defendants had no factual basis to reach
that conclusion. Indeed, Emerald argues, the facts then available
demonstrate that the defendant directors knew that HREG was failing, that
May's financial position was improving, and that the change in relative
values of May and HREG had exceeded 10%-the Bear Steams materiality
collar threshold that would trigger a reassessment of its fairness opinion.
Because of their importance to the case, the facts relating to that contention,
and to the board's determination that no material adverse change had
occurred, are next discussed.
Emerald claims that between February and August 1988, May's value
increased. Emerald bases that claim on (i) a $2 million increase in value in
May's portfolio of public company investments between October 1987 and
July 1988; and (ii) its position that HSSM#7's value had increased during
that period. The evidence, however, does not show a significant net
increase in May's value during that period. Although May's cash position
did improve (in part because of the gain from the sale of certain of its
"Matthews Dep., Vol. 1Iat 178-79. Youngquist similarly testified that Bear Steams's
practice was to update a fairness opinion to the time of the vote, and that is what Bear Stearns
would haw communicated to the Board. Tr. at 1132.
"That advice was supported by the trial testimony of John H. Small, Esquire, whose
firm had acted as Delaware counsel for the non-affiliated directors, and who had conferred with
their Shank Irwin counterparts for several months. Tr. at 1490-91 ("It was my view that they did
not have to [obtain an updated fairness opinion] if they did not feel in their business judgment
[that] it was necessary to do so. If they felt [that] they had enough current information for them
to make the business decision, it was not necessary as a matter of Delaware law...."). Emerald
attempts to minimize the import of that advice, by arguing that shortly before the July 23 board
meeting the defendants met privately with Hall, and that Florence's notes of that private meeting
show that a consensus was reached that no updated fairness opinion was required at that time,
thereby suggesting that the decision made at the formal directors' meeting was merely window
dressing. DX 183; Tr. at 1427-29. But, Emerald misreads Florence's notes, which state only that
"Mx consensus" (as opposed to "everyone's" consensus) was that no updated opinion was
required. DX 183 at 5351 1 (emphasis added).
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portfolio investments), May's overall total net asset value declined slightly
between November 1987 and August 1988.50 Moreover, during that period
no event occurred which increased the value of HSSM#7, or justified
valuing that investment at higher than cost.5 ' Accordingly, the crux of
Emerald's position is (and must be) that the critical change in the two
companies' relative values consisted of a material decline in the value of
HREG.
Viewed in the aggregate, the changes in HREG's financial
circumstances between the date of Bear Steams's February 1988 fairness
opinion and the August 15, 1988 merger date, were a "mixed bag"-some
changes were adverse and others were favorable.
Some changes were unquestionably adverse. According to HREG's
Form 8K dated October 18, 1988: (a) between December 31,1987 and
June 30, 1988, HREG's current liabilities increased by $5 million and its
total liabilities increased by $1.8 million; (b) total revenues for the first six
months of 1988 were $16.124 million, as contrasted with $19.397 million
for the first six months of 1987; (c) total operating expenses had increased
from $6.47 million for the first six months of 1987 to $15.2 million for the
first six months of 1988; (d) net income for the first six months of 1988 was
$912,000, down from $12.97 million for the first six months of 1987; and
(e) the number of limited partnerships in insolvency or bankruptcy had
increased from thirteen as of December 31,1987 to twenty-five as of
June 30,1988.52

5
DX 219 at Table I (showing net asset value, calculated on a liquidation basis,
declined from $32.26 million on November 23,1987 to approximately S31 million on August 15,

1988).
219 at 7-10.
"DX
2

DX 201 at 5, 6, 15. Emerald underscores, as an additional adverse development, the
undisputed fact that HREG was substantially behind its 1988 acquisition goals. Bear Steams had
1

assumed a 25% growth in units under management, but during the first 7 months of 1988, the
number of units under management had decreased by 12%. DX 180 at Schedule 4. In fairness,
however, the 1988 acquisition goals were based on the assumption that May and HREG would
already have merged, thereby affording HREG the liquidity needed to make those acquisitions.
That assumption was negated by the preliminary injunction, which prevented the acquisitions
whose financing was dependent upon the merger, for almost six months until the injunction was
reversed on August 15, 1988. Indeed, at the May 19, 1998 May board meeting, the directors were

told that, because of the injunction, the level of business for both HREG and May was at a
standstill. PX 112. While that development clearly was adverse, once the injunction was
overturned, there was no reason for the board to conclude that its duration would be long term or
permanent.
Another adverse development emphasized by Emerald is that by July 23, 1988,
approximately $24 million of loans guaranteed by HREG were in default. That argument is

somewhat misleading, because it ignores the fact that HREG was only contingently liable, and that
the loans in question were investor note loans that were highly collectible even if they fell into

default. HREG's experience rate in collecting investor note receivables was over 90%. Tr. at
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These developments, while adverse," were tempered by other
considerations that were known to the May directors. First, bankruptcy and
insolvency were commonplace tools in real estate workouts that HREG had
historically used to its advantage. Second, the success of the loan workouts
enabled HREG's management to report to May in July 1988, that the
number of foreclosures would be substantially less during the second half
of 1988 than it was during the first half. Third, the decline in revenue
would be offset by a $2 million projected reduction in overhead expense for
1988.54
HREG also experienced favorable developments during this period.
Management fees had increased from approximately $7.9 million for the
first six months of 1987, to $8.51 million for the first six months of 1988.
That was important, because it showed that the core of HREG's business
was improving. Indeed, as of June 25, 1988, year-to-date property management revenue at the partnership level was only marginally below the
budgeted projection."
During that same period, stockholders' equity (book value) had
increased from $108.3 million to $111.1 million. The quality of HREG's
income-producing assets had also improved: the number of limited
partnerships that were not experiencing working capital deficits had
increased from 146 to 164, and the number of limited partnerships that
were experiencing working capital deficits had declined from sixty-eight
to fifty-five.56
In short, some developments after the February 1988 May
stockholders meeting were adverse to HREG from a financial standpoint,
but others were favorable. The relevant factual issue is what the May
directors perceived to be the relative valuation picture at the time they were
deciding whether or not to obtain an updated fairness opinion. The MarchAugust 1988 developments, taken as a whole, do not compel Emerald's
argued-for conclusion that the board must have perceived that HREG was
"failing." Although HREG's financial picture had worsened in some
respects, it had improved in others, and the record supports the non-

1567-68.

"Some developments that Emerald claims represented material adverse changes were
not "changes" at all but, rather, were circumstances of which the May board and Bear Steams
were aware at the time of the shareholder vote, e.g., the fact that substantially all of HREG's
operating revenue was derived from affiliated real estate limited partnerships; the fact that HREG
needed and intended to expand their base of business; and the fact that a substantial portion of

HREG's net receivables was owed by firms experiencing working capital deficits.
14DX 180 at 4887-88; DX 201 at 6.
"DX
180 at 4915.
6
1 DX 201 at 15.
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affiliated directors' conclusion that the situation was not black and white
but, rather, gray and murky. Based upon the facts available to them, those
directors could have concluded that although HREG's transactional income
was way down, what they viewed as HREG's core business (management
fee income) had improved. Those directors could also have concluded that
the transactional income decline, while significant, would not be long term,
because it was caused by the injunction-created delay as well as the
sporadic nature of that segment of HREG's business. Thus, and as this
Court found in its earlier post-trial Opinion, the defendants could have
decided the updated-fairness opinion issue, in perfectly good faith, either
way.
Ultimately, the May directors decided that no material adverse
change had occurred that warranted obtaining an updated fairness opinion.
Regardless of whether or not that decision turned out to be correct or wise,
the Court is satisfied, both from the documentary evidence and from the
demeanor of the defendant directors during their trial testimony, that the
board's decision was made on a rational basis, was the result of a rational
process, and was made in good faith and independently of Hall.
(e).

The Reversal Of The Injunction
And Consummation Of The Merger

As earlier noted, on August 15, 1988, the Supreme Court, by oral
ruling, vacated the preliminary injunction. Later that same day, the May
directors held a meeting at the Wilmington offices of Prickett Jones, and
after deliberation and consultation with counsel, determined to consummate
the merger that same day.
At that meeting the board specifically discussed the issue of whether
a new fairness opinion was needed. John H. Small, Esquire, the board's
lead Delaware counsel, advised the directors present5" that the decision was
for the board to make in the exercise of its business judgment. Small also
advised the directors that if a court later found that the transaction had
unfairly resulted in May issuing excessive shares to Hall, the remedy would
be to cancel the excess shares, or for Hall to disgorge the excess portion of
his May stock. Before giving that advice, Small had reviewed the minutes
of the November 24 and November 30,1987 meetings. He also had
consulted with Shank Irwin, his co-counsel, throughout the summer of
1988. As a result, by the August 15, 1988 board meeting, Small was

"Strauss was not present at the August 15 meeting, but he supported the decision to go
forward with the merger. with the merger.
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satisfied that, before giving this advice, he had been informed of all
pertinent developments.
Based on that advice, and upon their judgment that no material
adverse developments had occurred, the non-affiliated directors concluded
that the merger remained in the best interests of May and its public
stockholders. The non-affiliated directors voted to proceed with the
merger, which was consummated that same day58
H. THE PARTIES' CONTENTIONS
AND THE ISSUES PRESENTED
To put this litigation in perspective, the advice given by Mr. Small
to his clients, the non-affiliated directors, was that if the merger were later
invalidated, an adequate remedy would be either to cancel the "excessive"
portion of the May shares Hall had received, or to require Hall to disgorge
those shares and to transfer them back to May. As matters turned out, that
remedy would become impossible to accomplish, because in Hall's postmerger personal bankruptcy proceeding, Emerald stipulated to a permanent
injunction that barred the assertion of the claims of the shareholder class
against Hall. 9 The result was that Hall--the only defendant who personally
benefited from the merger-was dismissed as a defendant in this lawsuit,
while the remaining May directors-who received no special
benefit--continued to be subject to this lawsuit.
Emerald insists that this result is legally justified because the
defendant directors, by approving the merger, breached their fiduciary
duties to May's minority stockholders, and that those defendants should be
held liable, even though they received no benefit from the transaction.
Emerald's position is that, because the merger was an interested transaction
between May and its majority stockholder, the defendants have the burden
to demonstrate that the merger was entirely fair to May's public
stockholders. That proposition is now the established law of the case, by
virtue of the Supreme Court Opinion remanding the case to this Court.'
Emerald contends that the defendants have not carried that burden, because
they have failed to establish that the merger was fair in terms of process
and price. In support of that position, Emerald advances several arguments.
Emerald contends that the merger was the product of unfair dealing
because, in negotiating, considering, and approving the transaction, the
defendants did not engage in a vigorous, arm's-length bargaining process.
SRDX 188.
-9PX 158.
'Emerald IV, 787 A.2d 85.
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More particularly, Emerald argues that: (1) the May board failed to appoint
a special committee of independent directors to negotiate the merger; (2)
the non-affiliated directors were not independent of Hall, they failed to act
in the interest of the minority stockholders, and they acted to further the
interests of Hall; (3) the merger was initiated, structured, and timed by Hall
to benefit himself; (4) there were no meaningful negotiations over price; (5)
the merger was not approved by a fully-informed independent director vote;
and (6) because the proxy statement was materially false and misleading,
the merger also was not approved by a fully-informed shareholder vote.
Emerald also contends that the merger price was unfair. Relying
upon the valuation and testimony of its trial expert, Emerald argues that
HREG was overvalued by $17 million, or by about 29% of Bear Stearns's
$59 million valuation. 6' According to Emerald, that overvaluation
represented an overpayment to Hall of between 10 and 11 million May
shares, which represented a $4,116,362 to $4,674,512 dilution of the value
of the shares that the plaintiff shareholder class then owned.
The remedy to which the plaintiff claims entitlement as a
consequence of the above-described wrongdoing, is an award of damages
against the defendant directors of not less than $4,674,512, plus prejudgment and post-judgment interest calculated from August 15, 1988
through the date of judgment.
The defendants vigorously resist these claims. They contend that the
defendant directors carried their burden of demonstrating the fairness of the
merger, both as to process and price. Alternatively, the defendants argue,
even if the merger is found unfair, they should not be held liable for
damages, because any unfairness was at most solely the product of a breach
of their duty of care, since at all times they acted loyally (i.e., selflessly)
and in the good faith belief that they were advancing May's interests. As
a consequence, the defendants urge, they are exempted from liability under
the exculpation provision of May's certificate of incorporation, which
tracks Section 102(b)(7) of the Delaware General Corporation Law.6"
Finally, the defendants argue, Berlin is entitled to dismissal for the
additional reason that he either abstained altogether from, or did not
meaningfully participate in, the May board's deliberations and approval of
the challenged transaction.
In its Opinion remanding the case to this Court, the Supreme Court
explicitly outlined the nature and sequence of the analysis in which this
Court must engage. The Supreme Court instructed:
"$59 million less $42 million = $17 million, which represents approximately 29% of

$59 million ($17M + $59M= 28.8%).
628 Del. C. § 102(b)(7).
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Upon remand, the Court of Chancery must analyze the factual
circumstances, apply a disciplined balancing test to its
findings on the issue of fair dealing and fair price, and
articulate the basis upon which it decides the ultimate
question of entire fairness. If the Court ... determines that
the transaction was entirely fair, the director defendants have
no liability for monetary damages. The Court . . . should
address the Section 102(b)(7) charter provision only if it
makes a determination that the challenged transaction was not
entirely fair. The director defendants' Section 102(b)(7)
request for exculpation must then be examined in the context
of the completed judicial analysis that resulted in a finding of
unfairness. The director defendants can avoid personal
liability for paying monetary damages only if they have
established that their failure to withstand an entire fairness
analysis is exclusively attributable to a violation of the duty
of care. 3
The analysis that follows proceeds in accordance with that
framework. Part III, infra, of this Opinion addresses the first issue, which
is whether the merger was entirely fair both as to process and price. The
Court finds (in Part III A) that although the process leading up to the
merger was in some respects flawed, the defendants nonetheless, have
established that the merger was the product of fair dealing. The Court next
finds (in Part III B) that (i) the defects in the process did not adversely
affect the merger exchange ratio ultimately negotiated by the parties, and
that (ii) the defendants have established that the exchange ratio (the merger
price) was fair. Finally, in Part III C, the Court concludes, after weighing
all relevant factors and viewing them as a whole, that the merger has been
established as entirely fair. On that basis, the Court finds the defendant
directors not liable on Emerald's fairness claims.
In Part IV of this Opinion, the Court addresses the question of
whether, even if it is assumed that the merger was not entirely fair, the
defendants are nonetheless protected from liability under the exculpation
provision of Mays certificate of incorporation. Although the Supreme
Court was careful to indicate that if the merger were found entirely fair no
further analysis is needed, this Court proceeds to resolve that issue, for two
reasons. The first is likelihood of an appeal given the lengthy history of
appellate review in this case. The second is the desirability of avoiding (if

6

Emerald IV, 787 A.2d at 98.
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possible) a further remand should this Court's entire fairness determination
be overturned. In Part IV A, the Court determines, as it did in its first posttrial Opinion, that the defendants are exculpated from liability, because if
the merger was unfair, the unfairness could only have been solely the
product of a breach of the defendants' fiduciary duty of care, the defendants
at all times having acted in good faith and selflessly (i.e., loyally). In Part
IV B, the Court finds defendant Berlin not liable on the additional ground
that he did not participate in any significant way in the board's decisionmaking process.
III. WAS THE MERGER
ENTIRELY FAIR?
A determination of whether a transaction is entirely fair involves a
two-pronged inquiry into the two aspects of fairness: fair dealing and fair
price." A fair dealing analysis addresses how the transaction was timed,
initiated, structured, negotiated, disclosed, and approved. A fair price
inquiry focuses on the economic and financial considerations of the
transaction, including all relevant factors such as assets, market value,
earnings, future prospects, and any other elements that affect the intrinsic
or inherent value of a company's stock.6 The test of fairness, however, is
not one that is bifurcated between fair dealing and fair price. The fairness
issue must be examined as a whole in all its aspects, keeping in mind that
the entire fairness standard does not "lend itself to bright line precision or
rigid doctrine.""
In accordance with this well-settled analytical structure of entire
fairness review, the Court next turns to the issues of fair dealing and fair
price.
A.

Fair Dealing
1.

The Negotiation Of The Merger

Emerald contends that the negotiation of the merger was
because the defendants who negotiated the merger were not
constituted negotiating committee, were not independent of Hall,
engage in meaningful arm's-length negotiations, and, accordingly,

unfair,
a duly
did not
did not

"Emerald IV, 787 A.2d at 97; Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del.

1983).
6"Weinberger, 457 A.2d at 711.

"Id.; Nixon v. Blackwell, 626 A.2d 1366, 1381 (Del. 1993).
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act in the interests of May's minority stockholders.6 ' The Court finds these
claims to be without support in the record.
(a).

The FailureTo Constitute A
FormalNegotiating Committee

Emerald cites as a process failure the fact that the May board of
directors never formally constituted defendants Strauss, Sebastian and
Florence as a special committee of independent directors to negotiate the
proposed merger. That this did not occur is undisputed. In this case,
however, that omission is of no practical or legal significance."8 Special
negotiating committees are typically constituted because a majority of the
board have a disabling conflict. That was not the case here. The three nonaffiliated directors constituted the majority of May's board, and, for
purposes of the merger proposal, they regarded themselves as a special
negotiating committee whose role was to protect the interests of May's
minority stockholders. The real issue, therefore, is whether those directors
adequately discharged that role.
(b).

The Independence Of
The Non-Affiliated Directors

Emerald next contends that the three non-affiliated directors failed
to act independently of Hall or to serve the interests of the May minority
stockholders.69 As support for that contention, Emerald urges that (i) those
directors delegated to Bear Steams their duty to negotiate the merger
actively and to set the exchange ratio, in circumstances where Bear
Steams's own independence was suspect; (ii) those directors communicated
only three times with Bear Stearns, and Hall and/or Berlin participated in
two of those encounters; and (iii) the directors acceded to Hall's request to
propose the elimination of Article Fourteenth to the stockholders, without
demanding any consideration in exchange, and even though Hall had earlier
agreed not to press that issue.
This Court has specifically found as fact that, in carrying out this
transactional engagement, Bear Steams was independent, and acted

"Emerald Post-Trial Br. at 42-45.
6

SSee Shingala v. Becor Western, Inc., 1988 WL 7390, at *5 (Del. Ch. Feb. 3,1988)

("When the auction process got underway, all proposals were considered by the full board without
independent directors. As a result, I do not attach any significance to the fact that the special
committee stopped functioning as such when outside proposals were submitted and evaluated.").
'Emerald Post-Trial Br. at 42-44.

