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independently, of Hall and his interests." In its initial post-trial Opinion,
the Court considered-and rejected-Emerald's claim that the nonaffiliated directors had improperly delegated to Bear Steams their statutory
duty to negotiate and fix the merger exchange ratio. That claim was found
to lack evidentiary support. It fares no better the second time around. The
record establishes that the non-affiliated directors engaged Bear Steams to
recommend an exchange ratio, reserving to themselves whether or not to
accept that recommendation. The record also establishes that those
directors-not Bear Stearns-made all relevant decisions.
Nor does Emerald's argument that the non-affiliated directors met
only three times with Bear Steams establish unfair dealing or otherwise
negate those directors' independence. There is no magic number of
meetings that directors must have with their financial advisor to avoid a
claim that their process was deficient. In this case, one of the non-affiliated
director (Sebastian) was in continual communication with Bear Stearns's
Youngquist about her firm's progress. Sebastian often conferred informally
with the other directors on this and other subjects.7 Of greater concern is
that Hall and/or Berlin were present at some of those meetings. Where
director conduct is reviewed under the entire fairness standard, process
laxity of this kind cannot be condoned, and (as this Court has found) it
should not have been allowed to occur. Neither Hall nor Berlin should
have been present at any of the non-affiliated directors' meetings or
deliberations, or allowed to have any direct contact with their advisors.72
To the extent that did occur, however inadvertently, it must be regarded as
some evidence of unfair dealing. But, in this case, that evidence does not
overcome the preponderating force of the other credible evidence which
persuades this Court that the non-affiliated directors were, in fact,
independent-and acted independently--of Hall.
Emerald's third criticism-that the non-affiliated directors agreed
(without insisting on any quid pro quo) to put to the May shareholders
whether Article Fourteenth should be deleted from the May charter-is also
cited as proof that those directors preferred Hall's interests over the
interests of May's minority stockholders. In fact, the Article Fourteenth
question was never put to the stockholders. Putting that aside, however, the
difficulty with the argument is its focus on the directors' decision in
isolation, divorced from the context in which it arose.
At the time the directors agreed to Hall's request, they had already
negotiated and agreed to the terms of the merger. Those directors sincerely
70

See supra pp. 23-25 and note 19.
See supra p. 27, note 19.
72
See supra note 24, and note 26.
7
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believed that the merger, as negotiated, was in the best interests of May and
its shareholders, and at that time they (and Hall) were concerned that a
minority stockholder group's ability to use Article Fourteenth to veto the
merger could pose a serious obstacle. Given the strength of that belief, it
strains credulity to argue that those directors' willingness to put the Article
Fourteenth supermajority vote issue to May's shareholders proves that the
directors lacked independence or that their primary allegiance was to Hall.
(c).

The "Meaningfulness" Of The Negotiations

Emerald argues that there was no meaningful negotiation of the
terms of the merger. As evidence, Emerald cites the "facts" that (i) the nonaffiliated directors "ceded control over the merger process to Hall and Bear
Steams" who then proceeded to negotiate the merger terms; (ii) Bear
Steams disclosed the details of their analysis to the full board; (iii) Bear
Steams contacted Hall directly to discuss a further downward revision to
the exchange ratio, without first advising the non-affiliated directors of
what they had done; and (iv) immediately before the consummation, the
directors ignored their banker's request to "complete" its fairness opinion.73
This Court has already rejected several of the proposed "facts" upon
which Emerald bases this claim. Contrary to Emerald's position, the nonaffiliated directors did not "cede control" over the merger process to Hall
or Bear Steams. Nor did the non-affiliated directors ignore their banker's
"request" to "complete" their opinion, because the banker made no such
request: after the March HI, 1988 shareholder vote, Bear Steams regarded
its retention as over. Moreover, the directors did, in fact, consider whether
or not to obtain a new fairness opinion. And, although Bear Steams did
disclose the details of its preliminary valuation analysis to the entire board,
including Hall, it is not the case (as Emerald argues) that the disclosure of
Bear Steams's "bottom line" precluded the directors from obtaining more
favorable terms. Indeed, the exchange ratio was revised downward, to
May's advantage, and Hall's detriment, soon thereafter.74

7Emerald Post-Trial Br. at 45.
7
lhat is why Bear Steams's disclosure to Hall of its valuation analysis, and its
disclosure to Hall of the downward adjustment in the exchange ratio before informing its own
clients, the non-affiliated directors, even if viewed as process flaws, did not compromise the
adversarial quality of the negotiation or the non-affiliated directors' ability to obtain the most
favorable price for the May minority. See Cinerama, Inc. v. Technicolor,Inc., 663 A.2d 1134
(Del. Ch. 1994), affid, 663 A.2d 1156 (Del. 1995); Kahn v. Lynch Communications Systems,
Inc., on remand, C.A. No. 8748 (Del. Ch. Apr. 17, 1995), affd, 669 A.2d 79 (Del. 1995)
(upholding as entirely fair, a merger transaction that involved deficiencies in the acquired
company's board decision-making process).
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But, wholly apart from the demerit of Emerald's criticisms, the
defendants have affirmatively proved beyond serious question the vigor and
adversarial quality of the negotiations. The proof lies in the results.
To reiterate: (i) Hall wanted May's valuation to be based on the
market price of May stock on the day the agreement in principle was
reached ($1.06 per share on November 30, 1987). The non-affiliated
directors, however, approved a valuation of May at net asset value ($2.18
per share)-over double Hall's proposed value; (ii) Hall wanted HREG to
be valued at up to $105 million; the non-affiliated directors, however,
approved a valuation of HREG at $59 million; (iii) Hall wanted the
valuation of HREG to include $125 million in anticipated disposition fees,
and he also wanted a 50-50 split of future disposition fees. The nonaffiliated directors rejected the inclusion of the disposition fees in the
valuation of HREG, and they approved a split of future disposition fees
more favorable to May--65(May)/35 (Hall); (iv) Hall wanted additional
May shares on his receipt of payment from prospective property
dispositions; the non-affiliated directors however, rejected adding such
"back end" consideration to the exchange ratio; (v) Hall wanted May to pay
HREG's merger expenses if the transaction did not go forward; the nonaffiliated directors rejected that proposal as well; (vi) Hall's initial proposal
did not require his personal guarantee of the proxy statement
representations that concerned HREG, nor did it require Hall to repay $1.3
million he had borrowed from May. The non-affiliated directors, however,
approved the addition of that personal guaranty requirement to the Merger
Agreement, and also required Hall to repay the $1.3 million before the nonaffiliated directors would agree to the merger; and (vii) Hall's proposal did
not provide for equalization of interest rates on loans to and from HREG
and Hall, nor did it contain any requirements regarding how the proceeds
of syndication puts would be spent. The non-affiliated directors approved
a requirement that on loans made by Hall, interest would be equalized, so
that the surviving entity would owe interest at 10% rather than at 14%.
They also approved a requirement that Hall apply the "upside" from the
exercise of syndication puts against the debts owed to the company.
Finally, (viii) the non-affiliated directors approved a requirement that
HREG's debt obligations to Hall be deferred, to ensure that the surviving
company would have adequate working capital.
These results belie Emerald's assertion that the negotiations over the
merger terms were "meaningless."
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The Informed Nature Of The Directors'
Decisions To Approve The Merger
Agreement And Conclude The Merger

Emerald contends that the non-affiliated directors were not fully
informed when they approved the Merger Agreement in November 1987,
or when they decided to consummate the merger in August 1988. 75
The directors' approval of the Merger Agreement was not fully
informed, Emerald argues, because (i) Bear Steams did not inform them
that HREG was insolvent on a liquidation basis, and that it (Bear Steams)
had considered further revising the exchange ratio to 25 million shares; and
(ii) Hall never informed the board that his advisers had recommended that
he declare personal bankruptcy. The Court finds that these contentions lack
merit because those facts, in these circumstances, were immaterial.
That the non-affiliated directors were not told that on a liquidation
basis, HREG's liabilities would exceed its assets, is insignificant, because
Bear Steams had concluded that the proper way to measure HREG's value
was on a going concern basis. 76 That Bear Steams considered, but then
decided not to propose, that the exchange ratio be lowered to 25 million
shares, is also immaterial. As Youngquist testified, the issue arose when
Bear Steams updated its opinion for year-end 1987. At that time
Youngquist had year-end numbers that were preliminary and incomplete,
but, after obtaining the complete data from HREG's Treasurer, she was
satisfied (as was Bear Steams) that the 27 million share ratio was
appropriate." The immateriality of that information is underscored by the
fact that Emerald does not challenge the substantive fairness of the
exchange ratio that yielded 27 million May shares on the date that May's
stockholders approved the merger.
Nor did the non-affiliated directors' decision not to obtain an updated
fairness opinion on August 15, 1988 render their decision to consummate
the merger uninformed. Between the date of the stockholder vote
approving the merger and the date the merger was consummated, HREG's
financial picture had in certain respects worsened, but in other respects it
had improved. In its earlier Opinion, this Court found that the nonaffiliated May directors could reasonably have concluded-and did
conclude in their good faith business judgment-that there was no

"Emerald Post-Trial Br. at 46-47.
See DX 50 at § C.I (notes of Bear Steams indicating that "[gliven the realities ofthe
current real estate market, a liquidation value is unrealistic").
7Tr.
at 1133-35.
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"material adverse change" that would have required them to obtain a new
fairness opinion.78
But now, this Court, on remand, must evaluate that decision in the
more exacting context of entire fairness scrutiny. In that context, the
directors must establish that their decision to consummate the merger was
duly informed, despite the absence of a fairness opinion effective as of
August 15, 1988. Emerald contends that given the decline in HREG's
financial picture, and given the board's awareness of Bear Steams's
"materiality collar"-i.e., Bear Steams' (non-binding) view that a 10% or
more change in the relative values of the two companies would cause it to
revisit its fairness opinion-the defendants were duty-bound to obtain an
updated opinion in order for their decision to consummate the merger to be
informed. 9
This Court cannot agree. The board had kept itself well informed
about the business developments at both companies, and they had a
reasonable basis to conclude in good faith that no "material adverse
change" in the relative value of the two businesses had occurred. Although
an updated fairness opinion would likely have removed all doubt on that
issue, the non-affiliated directors have satisfied this Court that an updated
fairness opinion was not a sine qua non to their being adequately informed.
Had they obtained an updated opinion, the resulting information would in
all probability have confirmed what this Court finds here-that the merger
exchange ratio remained fair to May and its minority stockholders, despite
the changes that occurred during the intervening injunction period. See
Section III B, infra. Moreover, the board had quite strong, and justifiable,
reasons for wanting to conclude the deal immediately. Not only did the
merger make business sense, but also the Koethers could be expected to use
the period of delay (while a new fairness opinion was being obtained) to
find other ways to obstruct it.
The decision not to obtain a new fairness opinion was one that the
defendants were entitled, in their businessjudgment, to make. The fact that
Emerald disagrees with that judgment does not convert that decision into
evidence of unfair dealing.

"See PTO, 2001 WL 115340, at *15.
'in its 2001 post-trial Opinion, the Court did not frontally address the issue of whether
the directors' decision to consummate the merger was fully informed, because it concluded that
even if the decision was not fully informed, the non-affiliated directors were protected from
liability by the exculpatory provision of May's certificate of incorporation. Moreover, in that
earlier context the significance of the Bear Steams "materiality collar" was not so clear, perhaps
because it received less emphasis at that time than it was accorded on this remand.
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The Informed Nature of The
Approving Shareholder Vote

Although the approving vote of a "majority of the minority" of May
stockholders was not a condition of the merger, it is undisputed that the
merger did, in fact, receive majority of the minority shareholder approval.
But, Emerald claims that that shareholder vote was not fully informed,
because the proxy statement contained several materially false and
misleading disclosures."0 In its initial Opinion, this Court concluded that
Emerald's proxy disclosure claims had no merit."' Those claims, which
Emerald reargues, 2 have not improved with time, and once again, merit
rejection.
Emerald first challenges the Proxy disclosure that "the terms of the
Merger, including the exchange ratio of May Common Stock for shares of
[HREG), were the result of arm's-length negotiations between
representatives of [HREG] and the Non-Affiliated Directors." 3 That
disclosure, Emerald argues, was false because (i) the exchange ratio was set
by Bear Steams; and (ii) any negotiation by the non-affiliated directors was
proforma and "cosmetic," rather than "arm's-length." The false disclosure
was material (Emerald contends), because the accurate facts would create
a doubt in the shareholders' minds whether the non-affiliated directors
adequately represented the shareholders' interests during the negotiations.
The Court's initial response to this argument-to which the Court
adheres-is as complete an answer today as when it was first expressed:
This claim fails for lack of a valid premise, as this Court has
found that the non-affiliated directors negotiated staunchly in
favor of May's minority stockholders. That the directors were
assisted by Bear Steams does not alter that fact or otherwise
render the Proxy disclosure misleading. Indeed, the Proxy
Statement ... discloses that the exchange ratio was based

upon the advice of Bear Steams. 4
SEmerald Post-Trial Br. at 47-55.
"lSee PTO, 2001 WL 115340, at *27-28.
"2 In addition to its previously asserted claims, Emerald has added a new disclosure
claim based on Arthur Andersen having audited the financial statements for both May and
HREG/HaII. Arthur Andersen's role as auditor for both May and HREG (then wholly owned by
Hall) was disclosed in the 1988 proxy statement. DX 108 at 68 and F-3. The plaintiff never
asserted in pleadings or in its pre-trial brief that this fact was improperly disclosed, and that claim
was never tried. Accordingly, the assertion of this claim is procedurally unfair, and, because the
claim is not properly before this Court, it will not be considered.
93DX 108 at 9.

"PTO, 2001 WL 15340,*27. Note 71 to that Opinion recites the proxy statement
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Emerald next attacks, as materially misleading, the proxy disclosure
that the "Non-Affiliated Directors authorized the retention of a financial
advisor and special counsel.""5 This disclosure was misleading, Emerald
claims, because (i) Bear Steams and Shank Irwin were retained by a vote
of the full board, including Berlin, with only Hall (and Strauss, in the case
of Bear Steams) abstaining, with Hall and Berlin being present during the
discussions leading to those retentions; and (ii) the disclosure suggests that
the non-Berlin defendants and-only those defendants-selected their
"advisors."
This disclosure claim fails again, as it did initially, for lack of a valid
factual premise. The proxy statement disclosed, in the preceding sentence
on the same page, that the advisors had been selected at a meeting of the
full board. Accordingly, no factual basis exists for Emerald's contrived
argument that the May stockholders were entitled to assume that the nonBerlin defendants-and only those defendants-had selected "their"
advisors.8 6 Berlin and Hall were present, and voted, at the meeting at
which the non-affiliated directors' advisers were retained. Their presence,
whether appropriate or not, was disclosed. The shareholders were therefore
not misled on that subject.
Emerald next attacks the Proxy disclosure that "[i] n connection with
the Merger, the Non-Affiliated directors frequently held separate
deliberations .... 8 ," In its initial post-trial Opinion, the Court responded
to that claim as follows:
Although the plaintiff cavils with the term "frequent," the
evidence establishes that this disclosure was accurate. The
non-affiliated directors did meet separately with their counsel
to deliberate concerning the merger at least four times after
Shank Irwin was retained and before the Proxy Statement was
mailed. Those directors also had informal communications
with each other and with counsel concerning Hall's initial
proposal and, later, concerning drafts of the Merger
Agreement."

disclosure that "May retained Bear Stearns to advise it us to the appropriateexchange ratio and

to render an opinion to May as to the fairness, from a financial point of view, of the Merger."
Citing DX 108 at 24 (emphasis added).
"DX 108 at 23.
S6Emerald Post-Trial Br. at 50.
'7DX 108 at 10, 24.

"PTO, 2001 WL 115340, at *27, and notes 74-76 thereto.
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Emerald's argument also disregards the meeting-by-meeting
description found under the heading "Directors' Deliberations" on page 23
of the proxy statement. That description provides a detailed account of the
board's deliberations about the merger. 9 Although the parties may disagree
about the term "frequent," the underlying facts relating to the board's
consideration of the merger were fully disclosed. The stockholders were
not misled in that regard.
Lastly, Emerald claims that the proxy statement contained material
misstatements and omissions about May's investment in HSSM#7. The
argument is that the proxy statement omitted to disclose that Singer was the
acquisition target for which HSSM#7's invested assets were intended. That
omission would have been important to shareholders considering how to
vote on the merger, Emerald argues, because (i) HSSM#7 represented 20%
of May's assets; and (ii) Bilzerian, who later controlled Singer through the
partnerships which included HSSM#7, had projected a large increase in the
value of May's $8 million HSSM#7 investment. This argument signals a
change of emphasis in Emerald's claim, which originally was that the value
(as distinguished from the ultimate acquisition target) of the HSSM#7
investment should have been disclosed, because that value was far greater
than May's $8 million cost valuation.9"
What drives this disclosure claim is that six weeks after the proxy
statement was first disseminated, and three weeks after the March 1988
shareholder vote, May filed a Form 10-K which disclosed that (i) HSSM#7
was a limited partner of Suncoast, whose primary investments were limited
partnership interests in partnerships controlled by Bilzerian; (ii)
substantially all of the investments of the Bilzerian partnerships were in
"Singer Acquisition," whose purpose was to purchase all outstanding shares
of Singer Corporation; and (iii) at least two steps must be taken before any
determination of whether any profits would be available to the investors of
the Bilzerian partnerships: a merger of Singer and Singer Acquisition, and
a sale of different Singer assets to repay the debt incurred to buy Singer
stock. Emerald argues that the Form 10-K establishes that the May board
knew these facts at the time of the February proxy statement and, therefore,
could, and should, have disclosed them.
Even if the non-affiliated directors did know those facts in February
1988, that did not impose on them a fiduciary duty to identify where May's
funds were ultimately invested-several levels removed and far beyond
May's control to do anything that could create added value in May. Indeed,
any speculation about higher values based upon Bilzerian's illusory
' 9DX 108 at 23.
9°PTO, 2001 WL 115340, at "28.
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representations would have been far more misleading. That is why Bear
Steams was unable to value the HSSM#7 investment at other than cost. 9'
As this Court earlier noted, the post-vote Form 10-K disclosures were
made, not to correct informational deficiencies in the proxy statement, but,
rather, to correct what the board believed were "wildly speculative"
inaccuracies in an article, written by a friend of the Koethers, about the
alleged value of HSSM#'7.92 Accordingly, the Court adheres to its initial
conclusion that the proxy disclosures concerning HSSM#7 were accurate
and not materially false or misleading.
For these reasons, the defendants have discharged their burden of
establishing that the vote of the minority stockholders approving the merger
was fully informed.
4.

Fair Dealing: An Overall Assessment

To summarize, all relevant aspects of the process that the defendants
followed have been found probative of fair dealing, with one exception: the
non-affiliated directors' failure to exclude Hall and Berlin from all of their
meetings and deliberations relating to the merger. The question is what
weight that process defect should be accorded, more specifically, whether
that process flaw was so significant in relation to the favorable process
factors, that it precludes a finding of fair dealing. In this Court's view,
clearly it was not.
The single flaw in the non-affiliated directors' decision-making
process was their failure to insist that Hall and Berlin absent themselves
entirely from that process. The issue-which neither side has frontally
addressed in its briefs-is what magnitude of process flaw is required to
compel or justify a finding that the process leading to a transaction did not
constitute fair dealing. In my view, common sense would suggest that the
process flaw most be one that would be likely to lead to an unfair result.
This process deficiency was not of that character. Although Hall's and
Berlin's presence at meetings, and their occasional direct contacts with Bear
Steams, was undesirable (indeed, sloppy) if measured against the
independent negotiating committee model envisioned by Weinberger,93 that
imperfection did not, in fact, impede or in any way compromise these
directors' vigorous representation of the May minority. In short, the

91

Emerald does not refute that the HSSM#7-related disclosures actually made in the
proxy statement evolved from earlier Form 10-Q filed by May, and that the board relied on legal
and financial advice in determining what to disclose about the investment.
92 PTO, 2001 WL 115340, at *28; DX 117; Tr. at 220-223, 424.
93457 A.2d 701.
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process imperfection identified here was not of sufficient gravity to
preclude a finding of fair dealing in this merger.94
The Court next turns to the second aspect of entire fairness-fair price.
B.

Fair Price

To put the fair price issue into perspective, it is important to
emphasize that Emerald did not challenge, through expert testimony or
otherwise, the substantive fairness of the price (the merger exchange ratio)
either as of the date the Merger Agreement was signed (November 30,
1987) or as of the date it was approved by May's shareholders (March 11,
1988). Rather, Emerald's contention is that the price had become unfair as
of the date the merger was consummated (August 15, 1988) because the
value of HREG in relation to the value of May had declined. In a stock-forstock merger, the test of fairness is whether "the minority stock-holder[ s]
... .[received] the substantial equivalent in value of what [they] had
before.9" In this merger, all of HREG's outstanding shares were exchanged
for (and converted into) 27 million new shares of May, whose name was
then changed to "Hall Financial Group, Inc."
The fair price inquiry, therefore, becomes whether each side of that
exchange was substantially equivalent in value to the other. Because the
parties dispute the value of both May and HREG, the valuation issues that
pertain to each company must be analyzed separately.
I.

The Fair Value Of May

The parties substantially agree about the value of May, with only two
exceptions: the value of the NOLs and the value of May's HSSM#7
investment. Emerald contends that the fair value of the NOLs was $3.4
million, which is the present value (as of August 15, 1988) of the projected
future tax savings resulting from utilizing the NOLs. Emerald further
contends that the fair value of HSSM#7 was $12 million.

94

Even if the Court had found that fair dealing was absent, that finding would not
necessarily be outcome determinative, as evidenced by Cede. There, the Supreme Courtremanded
the case for a redetermination under the entire fairness standard. On remand, the Chancellor
determined that even if the defendant directors violated their duty of care, the merger was,
nonetheless, entirely fair. That determination was upheld on appeal. Cinerama, Inc. v.
Technicolor, Inc., 663 A.2d 1134 (Del. Ch. 1994), affid.., 663 A.2d 1156 (Del. 1995); see also,
Kahn v. Lynch Communications Systems, Inc. 669 A.2d 75 (Del. 1995).
95
Citron v. E. L duPont de Nemours & Co., 584 A.2d 490, 505 (Del. Ch. 1990)
(quoting Rosenblatt v. Getty Oil Co., 493 A.2d 929, 940 (Del. 1985)).
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The defendants' position is that (i) the NOLs, on a standalone, going
concern basis (i. e., without the synergy of HREG's cash flow resulting from
the merger), had no significant value; and (ii) HSSM#7 could not be
reliably given a value higher than May's $8 million investment cost. For
the reasons next discussed, the defendants have established, by a
preponderance of the credible evidence, that their valuation of May is the
correct one.
Before addressing the two areas of dispute, it is useful to summarize
the proof of May's value submitted by each side. The defendants presented
two valuation experts who testified as to the value of May. Their primary
expert was Gregg A. Jarrell, Professor of Economics and Finance at the
University of Rochester's William E. Simon Graduate School of Business,
and the associate editor of the Journal of Corporate Finance and
Governance. Jarrell, who holds an MBA and a PhD degree (in Economics)
from the University of Chicago, is a former Chief Economist of the
Securities and Exchange Commission, and has published widely in the field
of corporate finance, mergers, and acquisitions.
The defendants' second financial expert-who testified as to the
fairness of the merger exchange ratio, and, thus, valued both May and
HREG-was William H. Purcell, an investment banker with over 30 years
of experience as a former Managing Director of Dillon, Read & Co. The
experience of Purcell, who holds a BA from Princeton University and an
MBA from New York University, includes signing fairness opinions and
advising boards and special committees in significant transactions
involving fairness opinions.96
Jarrell valued May using a net asset value ("NAV") approach, and
concluded that the NAV of May as of August 15, 1988, was $31.084
million, or $2.12 per share.97 Jarrell used the same methodology to
determine May's value as Bear Stearns, which was to treat May essentially
as an investment company, and to value separately its components.98
Purcell corroborated Jarrell's results. Purcell concluded that Bear
Steams's aggressive valuation of May favored May's public stockholders,
and that a reasonable investment banker could have valued May, for
purposes of determining a fair exchange ratio, at prices ranging from $1.90
to $2.00 per share, which translates to $27.8 million to $29.3 million.99

96DX

97

218, DX 221; Tr. at 2178-79.

DX 219, 28; DX 222; Tr. at 2093-96.
"Bear Steams had calculated May's NAV at $32.3 million (as of November 20,1987),
which was only $.06 per share higher than the value determined by Jarrell.
99DX 221 at 9-11.
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Emerald's valuation expert was Donna Weintraub, a Senior
Valuation Analyst of Management Planning, Inc., a Princeton, New Jersey
valuation firm. Weintraub, who holds an MBA in Finance from Drexel
University, had previously been a Valuation Analyst and Vice President at
Hempstead & Co., Inc.'" Weintraub valued both May and HREG. She
valued May on a net asset value basis, arriving at an NAV for May of $2.51
per share. The $.39 per share difference between Weintraub's and Jarrell's
results is attributable to their differing valuations of the NOLs and
HSSM#7.
(a).

The NOLs

Weintraub valued the NOLs at $3.4 million ($.23 per share), by
projecting the tax savings for the combined company that she attributed to
the NOLs, and by reducing that stream of future tax benefits to present
value. Jarrell, on the other hand, like Bear Steams, accorded no ($0) value
to the NOLs, because the value of NOLs derives from the ability to offset
them against operating revenues. May had no operating revenues against
which the NOLs could be offset. Accordingly, Jarrell concluded, the NOLs
had no value to May's stockholders on a standalone, going concern basis.
The difference between the two experts' approaches is that
Weintraub's methodology presupposes that it is permissible to value the
NOLs based upon a stream of income generated by the merged companies,
whereas Jarrell's approach did not include any elements of value (e.g. postmerger revenue) that would belong to the merged entity after the merger.
The issue-which approach is correct-is easily resolved. Under Delaware
law, any speculative elements of value that may arise from the expectation
or accomplishment of the merger must be excluded from consideration.'°'
Weintraub's inclusion of projected post-merger earnings of the merged
companies in valuing the NOLs transgresses that principle, whereas
Jarrell's valuation of the NOLs does not. Accordingly, the defendants'
valuation of the NOLs, consistent with the valuation approaches of Bear
Steams and Jarrell, is the correct one.

'"Weintraub had never valued a real estate management company such as HREG, had
never signed a fairness opinion, or advised a board of directors as a banker in a transaction or in
connection with merger negotiations. That may be because the majority of Weintraub's work has
involved valuations performed for tax or estate plamring purposes. Tr. at 2563-65.
'0i8 Del. C. § 262; Weinberger, 457 A.2d at 713. This exclusionary principle is
"designed to eliminate use of pro forma data and projections of aspeculative variety relating to
the completion of a merger." Id. Clearly, the projected tax savings calculated by Weintraub fall
into that category.
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HSSM#7

The remaining valuation issue relating to May concerns its
investment in HSSM#7. As noted, Bear Stearns determined that May's
interest in HSSM#7 should be valued at cost, even though at that time Bear
Stearns knew that Bilzerian's tender offer for Singer had closed and that
Bilzerian planned to sell off some of Singer's divisions.'0 2 Jarrell, who
valued the HSSM#7 investment at book value ($7.2 million), reached the
same conclusion. Jarrell recognized that May's interest was illiquid, that
it had no readily available market, that the Singer transaction was highly
leveraged, and that, by August 1988, the involvement of Bilzerian as a key
participant added a "huge risk factor and made it very difficult to come up
with a nonspeculative element of value" derived from a supposed value of
Singer. 3 Although Jarrell did consider Bilzerian's many promises to Hall
that he (Bilzerian) would arrange a buy-out of HSSM#7 during the summer
and fall of 1988, he determined that no credible valuation analysis could
"reliably turn these into values that were anything other than unacceptably
speculative."" 4
Weintraub, on the other hand, valued May's HSSM#7 investment at
$12 million, based on two approaches. Her first approach was based
primarily on Hall's testimony that he believed he had an oral agreement
with Bilzerian, as of September 1988, to sell HSSM#7 for approximately
$40 million cash. May's contractual share of $40 million would have been
$16 million. Weintraub then discounted the $16 million figure by 25%, to
reflect the uncertainty of Bilzerian honoring his promise and the potential
time delay in receiving the funds. 5 Weintraub's second, "top-down,"
approach was to accept the reported sales prices for various units of Singer,
and the estimated value of the remaining Singer assets, to arrive at a gross
value of $583 million, and a net value (after deducting taxes and other
liabilities) of $291 million. Of that amount, Weintraub estimated a $204
million distribution for Bilzerian Partners, in which Suncoast Partners L.P.
held a 25% interest. Because HSSM#7 was an 80% limited partner in
Suncoast Partners, and May held a 40% limited partnership interest in
HSSM#7, Weintraub concluded that May's interest in Bilzerian Partners
was 8% (40% x 80% x 25%) of the $204 million, or $16.3 million.

'O2Tr. at 1122-26.
'03Tr. at 2107
°4"Tr. at 2151; see DX 219, 222.
'0oPX 186 at 18-19.
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Weintraub then discounted that amount by 25%, to arrive at a $12 million
value for May's interest in HSSM#7.1°6
Neither of these approaches, in this Court's view, survives scrutiny.
The 25% discount used by Weintraub in both of her valuation approaches
seems to have been picked "out of the air." Her report discloses no
reasoning that supports that figure. In the opinion of Jarrell, whom this
Court finds was a highly credible and competent appraisal witness, a 25%
discount is inadequate to account for an illiquid, high-risk, speculative
minority equity investment, such as May's interest in HSSM#7. Rather, a
50% discount would be more appropriate to reflect the lack of marketability
and the uncertain and speculative nature of May's investment position in
HSSM#7. 0 7 Had Weintraub applied a 50% (rather than a 25%) discount,
her valuation of the HSSM#7 investment would have been essentially the
same as Jarrell's. 08
In its initial Opinion, this Court found that there were "no facts
existing at the time of Bear Steams' valuation of May's HSSM#7
investment, or at the time the merger was consummated, [that] would have
compelled a higher-than-cost valuation of [that] investment."'0 9 That
finding, recapitulated elsewhere in this Opinion, is reconfirmed here.
Because the Court concludes that the value of May did not materially
change between the date of the shareholder vote and the merger
consummation date, the issue becomes whether, during that period, the
value of HREG decreased in relation to that of May. That issue is next
addressed.
2.

The Fair Value of HREG
(a).

The Parties 'Positions And
The Valuation Issues

As earlier noted, Bear Steams valued HREG, for merger exchange
ratio purposes, at $59 million. At trial, the defendants' primary valuation

'061d. at 17-21.
0

' °DX 222 at 3-8. In his Rebuttal Report, Jarrell relied on studies showing that (i) the
average minority discount is approximately 40%, and that (ii) in the absence of an effective
vehicle, private placements normally sell at a significant discount, "often 30/o-60% or even
more---from freely traded securities." Id. at 5, 6. The 50% minority discount that Jarrell
concluded was appropriate was higher than the 40% average, because May owned a minority
interest in a partnership that in turn owned a minority interest in Singer. Jarrell's 50% illiquidity
discount fits comfortably within the 30*/6-60% range. Id.
'0'
Tr. at 2626.

10gPTO, 2001 atWL 115340, *13.
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expert, Kevin T. Gannon, a Managing Director ofthe real estate investment
banking firm of Robert A. Stanger & Co., Inc. ("Stanger"), and responsible
for that firm's merger and acquisitions activities, valued HREG at a higher
range-between $71.9 million and $89 million. Gannon, who is a certified
public accountant and a member of the American Institute of Certified
Public Accountants, was a former manager at Deloitte, Haskins & Sells.
Gannon had over seventeen years of direct involvement in valuing real
estate industry specific assets and firms, including real estate management
companies such as HREG." °
The defendants' other expert, Purcell, also valued HREG as part of
his analysis of the overall fairness of the merger exchange ratio. Purcell
reviewed the work of Bear Steams, and found that (i) a reasonable
investment banker could have fairly valued HREG, for purposes of
determining a fair exchange ratio, at $70 million to $75 million; and (ii) if
HREG were valued at $70 million, May could have issued 35 million
shares of May (valued at $2 per share) to Hall."l' Thus, Purcell's valuation
of HREG corroborated Gannon's.
Emerald's valuation expert, Weintraub, on the other hand, valued
HREG at a much lower range than did Bear Steams, Purcell, or Gannonbetween $40 million and $43 million. To understand what drives the
parties' quite different valuations, and the issues that result therefrom, it is
necessaryto summarize the different approaches utilized by the parties' trial
experts.
The methodology employed by Gannon to value HKEG was one that
is accepted and utilized by experts in the real estate investment banking
field to value real estate management companies, including firms involved
in transactions in which Gannon participated. That approach involves
valuing separately the real estate management company's two different
components: (1) the fee stream generated by the company's management
activities and (2) the company's net assets, which consist primarily of its net
receivables (receivables net of payables) from partnerships. The reason for
this bifurcated analysis is that a real estate management company's
management fee stream has a level of risk different from the risk level that
is applicable to its net receivables." 2 Gannon was personally familiar with
HREG, having undertaken a due diligence investigation of that company in
1984-1985, during which he concluded that HREG had excellent
management capabilities, good acquisition capabilities, had a fine track
record, and was considered a very high-end management company. Indeed,

"DX 220, ; at I1-2, 4, 41; Tr. 1786-90, 1792-99.
"DX 221 at 14.
" 2Tr. at 1794-97.
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"[we] kind of used [HREG] as something of a bench mark of other quality
management companies as we proceeded through the rest of the 1980s."1 3
Gannon valued the management component of HREG at between
$42.9 million and $60 million first by estimating the annual managementrelated revenue, based on 1987 and 1988 financial data, at $17.15 million.
He then determined HREG's estimated pre-tax cash flow by applying a
normalized expense ratio (consistent with his experience in valuing
management companies), to arrive at pre-tax cash flow of about $8.5
million. To that figure Gannon applied a comparable transaction multiple
of 5 to 7 times earnings. That multiple conformed to the most relevant
comparable transaction during this time period-Southmark Corporation's
acquisition of Johnstown American ("Johnstown"), wherein Southmark
purchased Johnstown for about 5.2 times its management business cash
4
flow.'

1

After valuing the management company component, Gannon valued
HREG's principal non-operating asset-its receivables from partnerships.
As part of that process, Gannon examined the bad debt reserve that Arthur
Andersen had reviewed in preparing HREG's financial statements.
Although Gannon found that reserve reasonable, in an effort to be
conservative he reworked the bad debt analysis and reduced the value of
HREG's non-management assets from over $36 million to $29 million. He
then combined the values of these two core components to arrive at a total
value for HREG ranging from $71.9 million to $89 million.
Weintraub used a completely different, two-step approach to
generate her $40 million to $43 million valuation of HREG. First, she used
Bear Steams' $59 million valuation as a starting point, although she did not
independently determine the fairness of that figure. "5 She then discounted
that $59 million valuation by 25%, based on decreases in the market
capitalization of selected publicly-traded real estate firms (which did not
include the most relevant comparable, Johnstown). Weintraub then
averaged the changes in market capitalization represented by the
comparables that she had selected.
Weintraub's second valuation approach was to apply a price-toearnings multiple of 8 to 10 times HREG's estimated earnings for the latest
12 month period ended June 30, 1988 ($4,587,000). The resulting values

"34 Tr. at 1802.

" DX 220, IN 40-41; DX 223; Tr. at 1809-12. Bear Stearns had deemed Johnstown

to be the most comparable company to HREG, as Weintraub acknowledged. Tr. at 2520-21.
"' 5Tr. at 2573. Weintraub testified that she merely used Bear Stearns' valuation as a
starting point, and conceded that HREG's value could have been higher, lower, or equal to $59
million. Tr. at 2573-74.
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for HREG as of August 15, 1988 ranged from $36.696 million to $45.870
million.' 16
The defendants' criticisms of Weintraub's valuation are several. The
defendants attack Weintraub's first approach-discounting Bear Steams's
$59 million valuation by 25%, representing the asserted decline in market
capitalization of comparable publicly traded real estate firms-on two
grounds. The first is that this "discount method" is not generally accepted
in the business valuation community. The second is that the asserted 25%
decline has no factual support, because the companies whose multiples
were used to compute that decline were not comparable to HREG." 7 The
defendants also challenge Weintraub's second approach-capitalizing
HREG's estimated earnings for the twelve months ended June 30, 1988--on
the basis that the earnings level Weintraub selected (the latest 12 months
ending June 30, 1988) was not a stabilized level of earnings for HREG.
Defendants contend that stabilized earnings are an essential ingredient in
a capitalization of earning analysis.
Emerald, not surprisingly, vigorously endorses its expert's valuation
of HREG and criticizes, equally vigorously, the valuation approach adopted
by the defendants' experts, Gannon and Purcell. First, Emerald argues that
the defendants' valuation must be disregarded as a matter of law, because
Purcell testified that his valuation was less than what could have been
achieved by a properly functioning special committee. Second, Emerald
asserts that, by adding the value of the net receivables to the discounted
value of the projected management fees, Gannon improperly doublecounted those elements. Third, Emerald contends that Purcell failed to take
into account the cost of alternative sources of capital that HREG would
need to meet its projections, absent a merger with May. That is, Purcell
assumed that May's cash would be used to generate new business for
HREG, and he then valued the projected stream of income from that new
business. Thus, Emerald concludes, Gannon's analysis must be rejected
because it fails to value HREG on a standalone basis.
These contentions generate several HREG-related valuation issues.
Three of those issues pertain to Weintraub's valuation of HREG.
Specifically, (1) is Weintraub's "discount approach" for valuing HREG
generally accepted in the financial/business valuation community? (2) If
so, does her 25% discount figure have adequate record support? (3)
Regarding Weintraub's capitalized earnings method of valuation, was the

116pX 186 at 14-15.

" 7 PX 186; DX 223 at 3-6.

Those changes ranged from +1.8% to -71.2%, for

companies that had posted losses for the six months ending June 30, 1998, in contrast to HREG,
which had posted a net profit for that period.
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latest 12 months ending June 30, 1988 an appropriate period for
determining what earnings should be capitalized?
The defendants' valuation analysis also poses three separate issues,
namely, whether their valuation should be rejected (1) on the basis that
Purcell testified that it is less than what a fully functioning special
negotiating committee would have achieved; (2) on the basis that, by
adding the net receivables to the discounted value of the projected
management fees, Gannon double counted; and (3) on the basis that Purcell
valued HREG by assuming (improperly) the availability of capital that
would be contributed by May after the merger.
These issues will now be analyzed. Because the defendants have the
burden of establishing the fairness of their valuation of HREG, the Court
first addresses the defendants' valuation. It concludes that Emerald's
challenges are without merit. The Court then turns to Emerald's valuation
approach. It concludes that Emerald's valuation methodology is fatally
flawed.
(b).

The Valuation Issues Analyzed

The first issue-whether the defendants' valuation of HREG should
be rejected because (it is claimed) Purcell admitted that his value was less
than what a fully functioning special committee would have negotiated-is
a non-starter. That argument distorts the testimony of Purcell, who made
no such admission.
At trial, Purcell testified that the high end of the range of HREG's
value, as determined by him, was $70 million. On that basis, with May
being valued at slightly over $2 per share, May could have issued up to 35
million shares to HREG-a result that two parties engaged in arm's-length
negotiations could have reached:
So, I concluded that on the other end up to 35 million shares
of [HREG] in balanced arm's length negotiations between two
parties could have been issued and that would be still, in my
judgment, within the range of fairness, anything up to that
number. 8
If (as Purcell testified) arm's-length negotiators could have
negotiated a price up to 35 million May shares that would be fair, then
surely the much lower price (for May) that was actually negotiated-27

1"Tr. at 2201, see also, Tr. at 2200-02, 2212.
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million May shares was-also the product of an arm's-length negotiation
process. The import of Purcell's testimony, properly understood, was that
the merger, as consummated, yielded a fair price for May's public
stockholders.
The second issue relates to the propriety of Gannon's methodology.
To reiterate, Gannon valued HREG fnst (and primarily) as a management
company, by using stabilized management fee revenues offset by
normalized expenses for a management company, consistent with HREG's
actual experience. The result was an estimated $17.15 million in stabilized
management fee revenues (which excluded all other non-management
revenues), based upon the average of 1988 and 1987 actual management
company revenues, rounded. Management fee revenue for HREG
increased, from $16.593 million in 1987 to $17.7 million in 1988, during
that period. Gannon's $17.15 million revenue figure was also consistent
with Weintraub's $17.211 million management revenue figure for the fiscal
year ended June 30,1988. To that $17.15 million management fee figure,
Gannon applied a multiple range of 5 to 7-a range that was common in
real estate management company transactions. By this method, Gannon
arrived at a value range of $42.9 million to $60 million for the management
company segment of HREG." 9
To that value, Gannon added the value (that he determined) of
HREG's other segment: the non-operating revenue stream, consisting
primarily of the net receivables from the real estate partnerships. Rather
than using the value attributed to the net receivable by Arthur Andersen,
Gannon reduced that receivable amount (and thereby increased the bad debt
reserve) by $7.5 million. The resulting figure, $29 million, was then added
to the management value range to arrive at an overall value range for
HREG of from $71.9 million to $89 million.
Emerald criticizes this approach on the basis that it "double counts"
the same assets, and also that, in any event, the $29 million value attributed
to the net receivable is too high. The short answer is that there is no double
counting: the value of the management fee stream in no way depends on
or includes the receivables, and vice versa. Moreover, even if it is assumed
(without deciding) that the $29 million value for the net receivable was too
high, no basis is shown to conclude that Gannon's valuation of HREG
should be adjusted downwards to below Bear Stearns's $59 million
valuation. Stated differently, even if the receivable were written down to
zero ($0), the management component, standing alone, had a range of fair

" 9 DX 220, 1 39-40; Tr. at 1805-07.
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values up to $60 million, and, thus, was within the range of values actually
used in the merger.
The third issue, based on Emerald's criticism of Purcell's
methodology, is whether, in arriving at his $70 million value for HREG,
Purcell improperly assumed that HREG would have the use of May's
cash-a source of capital that would only be available post-merger. The
answer to this criticism, as explained in the footnote, 20 is that Purcell made
no such assumption.
Apart from these criticisms, which the Court finds to be without
merit, Emerald advances no reasons why the defendants' valuation(s) of
HREG are unreliable, lack credibility, or are in any other respect unworthy
of acceptance. Accordingly, the Court accepts the defendants' valuation,
and turns next to the issues that relate to Weintraub's two approaches for
valuing HREG.
Weintraub's "discount approach," it will be recalled, involved using
Bear Steams's $59 million valuation of HREG as a starting point, and then
discounting it by 25% to 30%. That methodology raises two issues: (i)
whether it is generally accepted in the financial/business valuation
community; and (ii) if it is, whether the 25% to 30% discount figure has
adequate record support. For the reasons next discussed, the Court
concludes that the answer to both questions is no.
From a methodological standpoint, Weintraub's discount approach
to valuing HREG is highly problematic, because what it discounts is a
going concern value based upon a decline in market capitalization of
selected companies in the same industry. That method of valuation is
counterintuitive, because (among other things) it assumes that each firm's
going concern value has a constant relationship to the average market
capitalization of all comparable firms within the same industry. It may be
that the approach represents sound finance theory, but if that is so, one
would expect to see that theory validated in one or more reputable finance
treatises and journals. Emerald, however, made no effort to cite any
finance authority and, on that score, Weintraub's trial testimony was of
minimal assistance. When asked on cross-examination whether her
discount method enjoyed general acceptance in the business valuation
community, Weintraub testified:

2
'Emerald bases its argument on a chart, prepared by Purcell during the trial, to show
the conservatism of the multiples he used to arrive at his $70 million to $75 million valuation of
HREG. The chart contains a column of numbers, added solely for illustration purposes, which
presupposed that the merger had taken place. That data, which Emerald attacks, was not what
Purcell relied upon in reaching his valuation conclusion. Tr. at 2496-98; DX 221.
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In the particular set of circumstances such as this, when you
are comparing value on two different dates, yes, I believe it
would be generally accepted. If you are comparing... ifyou
are just looking on one date, which is what most valuation
literature deals with, then it's-obviously you are not going
to find this methodology described.'21
Weintraub later conceded that she was determining HREG's value as
of a single date-August 15, 1988."'2 But, even if Weintraub was
comparing HREG's value as of two different dates, her methodology is
flawed because it compares apples to oranges. An apples-to-apples
comparison would have involved HREG's going concern value
(independently determined) as of both November 30,1987 and August 15,
1988. Indeed, Weintraub's alternative, capitalized earnings, approach was
designed to capture going concern value as of that latter date. Instead, what
is being compared here is an undiscounted going concern value as of one
date, to a discounted going concern value as of a later date, where the
discount is based on a single factor (a decline in market capitalization) that
bears no demonstrated relationship to the going concern value being
discounted. I conclude, for these reasons, that the valuation resulting from
Weintraub's discount approach has not been shown to be generally accepted
as valid in the business/financial valuation community.
Even if that approach were a generally accepted valuation
methodology, it is flawed because of how it was applied in this case.
Weintraub based her 25% to 30% discount to the $59 million Bear Stearns
valuation, upon the average percentage change in market capitalization of
five selected guideline companies between November 30, 1987 and
August 15, 1988. Those guideline companies, Weintraub found, indicated
an overall change in market capitalization ranging from an 1.8% increase
to a 71.2% decrease, or an average decrease of 36%. From that data she
concluded that a discount rate within a range of between 25% and 30% was
appropriate.
The value resulting from that analysis cannot be accepted, because
the underlying analysis itself is flawed. As Gannon (whose testimony the
Court finds credible) points out in his Supplemental Report, the guideline
companies each posted a loss for the six months ending June 30, 1988, for
an aggregate loss of over $194 million. HREG, on the other hand, reported
a net profit for both the 12 months and for the six months ending June 30,
1988. In Gannon's opinion, the profitability of HREG renders the guideline
.1 Tr. at 2574-75 (emphasis added).
122jd
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companies not comparable, because the percentage decline in market
capitalization for each of those companies was related directly to the
magnitude of the loss reported for each company during the period in
question.'23 Moreover, the sample of companies is too small for such an
extremely wide range of data. A range of +1.8% to -71.2% for only five
guideline companies is hardly a reliable basis to reach an opinion regarding
an appropriate discount for a sixth, noncomparable firm. For these reasons,
Weintraub's first (discount method) valuation of HREG is rejected.
The remaining issue, which relates to Weintraub's second
(capitalized earnings) method of valuation, is whether the selected earnings
period-the latest twelve months ending June 30, 1988-was an appropriate
period for determining the earnings to be capitalized. For the following
reasons, the Court is unable to conclude that it was.
A capitalization of earnings analysis requires estimating a stabilized
level of earnings for the company being valued. HREG's actual adjusted net
for the year ended December 31, 1987, was $7,838,000. Weintraub
estimated earnings for the year ended June 30,1988, was $4,587,000, which
was 41% less than HREG's actual 1987 adjusted earnings levels. To
establish a stabilized earnings level, earnings for a longer period of time
must be taken into account. Gannon computed HREG's net income
(adjusted for the bad debt reserve and a tax provision equal to 40% of net
income) for the five years, and also for the three years, immediately
preceding the merger. For the five-year period, the average adjusted net
income for HREG was $12.591 million, and for the three-year period, the
average adjusted net income was $7.906 million.'24
In Gannon's opinion, which the Court accepts as credible, a
reasonable. stabilized level of earnings on which to base a capitalization of
earnings analysis would be HREG's average adjusted earnings for the three
years before the merger. Using Weintraub's multiple range of 8 to 10, such
earnings would produce a range of capitalized value for HREG of $63.248
million to $79.06 million. Both of these amounts exceeds the Bear Stearns'
valuation of $59 million.
On the other hand, using an earnings level of $4.587 million to value
HREG, which represents a 42% discount to the average earnings for the
three years immediately preceding the merger, would be unreasonable. An
amount that is so materially below the recent historical earnings of HREG
could not reasonably be expected to be acceptable to a willing seller in an
arm's-length transaction.'

'2DX
223 at 3-6.
114DX 223 at 7-8.
125id. at 9.
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The Court finds that Gannon's valuation of HREG should be credited
over that of Weintraub for two additional reasons. The first is experience
in the field. Gannon had valued a multitude of real estate partnerships and
management companies over the course of his career; Weintraub, however,
had never valued a real estate management company for any purpose." 6
That, perhaps, is why the internal logic of Gannon's valuation and
testimony hangs together, in contrast to that of Weintraub, which, in critical
respects, does not. The second reason is that Weintraub's analysis appears
to be premised on a misunderstanding of the nature of HREG's business.
During the period at issue, HREG's core business-real estate
management-was improving.
Its secondary business--deriving
transactional fee revenue from partnerships-was markedly down, because
of its nature of the revenues that business generates. The valuation
approach taken by the defendants' experts on the other hand, did take these
realities into account.

To summarize, the Court rejects Emerald's valuations of May and
HREG. The Court further concludes that the defendants have established
by a preponderance of credible evidence that, despite the downturn in
HREG's financial picture between March and August of 1988, the merger
exchange ratio was entirely fair to May's minority stockholders on the date
the merger was consummated.
C.

Entire Fairness Viewed As A Whole

Although the two aspects of entire fairness-fair dealing and fair
price-were analyzed separately, an ultimate determination of entire
fairness requires these components to be considered together in a unitary,
non-bifurcated way.'"" That is because the entire fairness standard does not
"lend itself to bright line precision or rigid doctrine." 'v 28 Here, the Court
has found that the merger was the product of fair dealing and that the price
(the merger exchange ratio) was also fair. Viewing all aspects of the
merger as a totality, the Court concludes that the defendants have
established that the merger was entirely fair to May and its minority
stockholders.

6

DX 223 at 1; Tr. at 2564-66.
'17Cinerama, 663 A.2d at 1172.
2
2'Nixon v. Blackwell, 626 A.2d 1366, 1381 (Del. 1993).
11

2003]

UNREPORTED CASES

1087

IV. THE AFFIRMATIVE DEFENSES
Because the merger has been found entirely fair, this Court could,
fully consistent with the Supreme Court's Opinion in Emerald IV,' 29
conclude its analysis at this point. Intending no disrespect for the Supreme
Court, this Court has nonetheless, elected to go further and adjudicate the
affirmative defenses addressed in its earlier post-trial Opinion. There are
two reasons: (i) given the procedural history of this case, whatever might
be its outcome at this level, an appeal is highly probable, if not certain; and
(ii) an assessment of entire fairness is not scientific, and, therefore, a
reviewing court might take a different view and arrive at a different entire
fairness result. Thus, the analysis below proceeds on the (arguendo)
assumption that the merger was not entirely fair.
In those circumstances, under Emerald IV this Court is
mandated-because of the Article Fifteenth exculpatory charter
provision-to determine the nature of the fiduciary duty violation giving
rise to the unfairness. The issue is whether the defendants' conduct violated
their duty of loyalty or their duty of care. As the Supreme Court has stated
earlier the defendants can be exculpated only if the unfairness in the merger
was found to have resulted solely from a violation of the duty of care.
This Court concludes, for the reasons discussed below, that even if
the merger were found not entirely fair, the director defendants would not
be liable for monetary damages because the unfairness would have been,
at most, solely the result of a breach of the defendants' duty of care.
Moreover, defendant Berlin is not liable on the additional, alternative
ground that he did not participate in any legally significant way in the May
board's decision-making process.
A.

Exculpation Under The May
§102(b)(7) Charter Provision

In its 2001 post-trial Opinion, this Court determined that the director
defendants were not liable for money damages on plaintiffs claims by
reason of Article Fifteenth of May's Certificate of Incorporation. That
provision, adopted in 1986 under the authority conferred by 8 Del. C.
§ 102(b)(7), pertinently provided:

'"Emerald IV, 787 A.2d at 98 ("If the Court of Chancery determines that the
transaction was entirely fair, the director defendants have no liability for monetary damages. The
Court of Chancery should address the Section 102(b)(7) charter provision only if it makes a
determination that the challenged transaction was not entirely fair").
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A director . of this Corporation shall not be personally
liable to the Corporation or its stockholders for monetary
damages for breach of fiduciary duty as a director, except for
liability (i) for any breach of the director's duty of loyalty to
the Corporation or its stockholders, (ii) for acts or omissions
not in good faith or which involve intentional misconduct or
a knowing violation of law, (iii) under Section 174 of the
Delaware General Corporation Law, or (iv) for any
transaction from which the director derived an improper
personal benefit ....
In its initial post-trial Opinion, this Court determined that none of the
exceptions enumerated in Article Fifteenth were applicable. That Opinion
set forth the reasoning which led to that conclusion. 3 ' Those reasons, in
the Court's view, remain valid, and are reaffirmed here in their entirety.
They are not, however, repeated here in fill text. Instead, the Court's
reasoning is presented in a more summary form.
Article Fifteenth exculpates the director defendants from liability in
this case, unless the defendants, in the merger: (i) breached their duty of
loyalty, (ii) did not act in good faith (iii) committed acts that involved
either intentional misconduct or a knowing violation of law, (iv) engaged
in conduct that violated 8 Del. C. § 174, or (v) derived an improper
personal benefit. It is the law of this case that the burden of establishing
the exculpation defense must be borne by the defendants who seek
exculpation. This Court previously found, and again finds here, that that
burden was amply satisfied.
The analysis begins by identifying what is not in issue. Emerald
advances no claim that the non-affiliated directors violated 8 Del. C. § 174,
that they derived an improper benefit from the merger,13 1 or that they
engaged in conduct amounting to intentional misconduct or a knowing
violation of law. That reduces the exculpation dispute to two issues:
whether (as Emerald claims) those directors (i) breached their fiduciary
duty of loyalty and/or (ii) engaged in an "act or omission not in good faith."

' 3°PTO, 2001 WL 115340, at *20-*28.
1'Emerald
does contend that Berlin received a personal benefit from the merger,
namely, a job promotion after the merger was consummated. This Court found in its earlier
Opinion, however, that Berlin's promotion (to President and CEO of the combined entity), even
if viewed as a benefit, was not "improper," because Berlin continued to have the same duties, and
to receive the same compensation as before the merger. PTO, 2001 WL 115340, at * 19. Emerald
has made no effort to confront this finding, or to show why it was incorrect. That finding is
hereby reaffirmed.
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The duty of loyalty violations are said to consist of three instances
of conduct which evidence that those defendants preferred Hall's interest
over the interests of the minority stockholders. The claim that the
defendants engaged in an act that was not in good faith is based on conduct
which (it is argued) evidences that throughout the entire process, the
defendants were "deliberately indifferent" to the interests of May's minority
stockholders.' 3 2 These arguments, previously rejected and now repackaged
in a slightly different form, have no credible evidentary support and are no
more persuasive this time around than they were initially.
To put Emerald's duty of loyalty argument into context, 33 it should
be emphasized that Emerald does not contend that Florence, Sebastian, or
Strauss had an adverse personal financial interest in the merger. These
gentlemen had no material financial or personal relationship with Hall that
would have impaired their judgment or ability to act in the best interests of
May and its public stockholders. Nor was any of these directors financially
dependent upon Hall or otherwise subject to his control. In short, the
unaffiliated directors, whose economic interests were aligned with the May
minority, were disinterested and independent insofar as this merger was
concerned. Therefore, they had no motivation to prefer the interests of Hall
in that transaction.
Despite that, Emerald claims that those directors did, in fact, prefer
Hall's interests, and cites three "junctures" to support that claim. The first
juncture was the November 24, 1987 May board meeting where those
defendants allowed Hall and his counsel to access the defendants' bankers'
presentation and materials. That conduct, Emerald insists, "had nothing
whatsoeverto do with care [but] [i]nstead. .. was a conscious disregard for
the interests of the minority," because after Hall was given their valuation
data, the directors knew that "there could be no arm's length negotiation of
11134
the most important term of the deal-the price ....

13 2Emerald Post-Trial Br. at 69-73.
1
33Good faith is a fundamental component of the duty of loyalty, as the Supreme Court
recognized in Technicolor, 634 A.2d 368, n.6 (citingBarkan v. AmstedIndustries, Inc., 567 A.2d
1279, 1286 (Del. 1989). Confusion about the relationship between the fiduciary duty of loyalty
and its good faith component is attributable in part (in my view and the view of other members
of this Court) to the way that Section 102(b)(7) is drafted. The structure of Section 102(b)(7)
balkanizes the fiduciary duty of loyalty into various fragments, thereby creating unnecessary
conceptual confusion. For example, subsection (i) of Section 102(b)(7) excludes conduct
violative of the "duty of loyalty" from exculpatory protection, but then goes on, in other
subsections, to carve out conduct that amounts to different examples of quintessentially disloyal
conduct. One such example of disloyal conduct is unfair self-dealing, which subsection (iv)
describes as a director's receipt of "an improper personal benefit" from a transaction. 8 Del. C.

§ 102(b)(7)(iv).
3
'Emerald Post-Trial Br. at 70 (emphasis in original).
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The problem with this contention is that it is all adjective and no
noun. In this case, allowing Hall and his counsel access to Bear Stearns's
valuation could hardly be viewed as sinister, where the merger terms were
to be negotiated based on Bear Steams's valuation. But, even if affording
Hall such access is assumed to be a process flaw, there is no evidence that
it occurred because the directors deliberately intended to prefer Hall's
interests, or were consciously disregarding the interests of the May
minority. If the basis of Emerald's theory of "conscious disregard" is the
directors' supposed knowledge that there could no longer be an arm's-length
negotiation of the price, the undisputed facts show otherwise. In fact, there
were further negotiations-at arm's-length--of the merger terms. Those
negotiations redounded to the disadvantage of Hall and, correspondingly,
to the advantage of the May minority.
The second juncture that Emerald claims establishes that the
directors breached their duty of loyalty, was their November 1987 decision
to "jettison" Article Fourteenth-a decision that, if carried out, would have
deprived the minority stockholders of a valuable right (to approve the
merger by a super-majority vote) for no consideration in return.
This argument again substitutes adjectives for nouns. The directors
did not "jettison" Article Fourteenth; they decided to put the elimination of
Article Fourteenth to a vote of the May stockholders, who could have
defeated the proposal, assuming the proposal were conditioned either upon
Hall not voting his majority interest or upon the approving vote of a
majority of the minority shares. Whether or not those conditions would
have been imposed will never be known, because no shareholder vote or
charter amendment ever occurred. Instead, Article Fourteenth remained in
place, but was rendered inapplicable by the "drop down" transaction. That
transaction, the Supreme Court has found, did not violate any duty.'
There simply is no credible evidence that the non-affiliated directors
were motivated to prefer Hall's interests, or to disadvantage the May
minority, when they approved proposing to the shareholders that Article
Fourteenth be repealed, or when they approved the "drop down" in place
of that vote. To the contrary, and as this Court has found, what motivated
the defendants was their belief that it would disserve the May stockholders'
best interests to allow the merger to be thwarted by the ability of one
stockholder (Emerald/Koether)-who had attempted to solicit Hall's
participation in their greenmail activities-to utilize the super-majority
provision to block a merger that the directors had already concluded was
in the best interests of May and its minority stockholders.
.3 Berlin, 552 A.2d 452. That Court also found that, even if the supermajority
provisions did apply to this merger, its requirements had been satisfied in this case. Id. at 495.
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The third, and final,juncture, was the non-affiliated directors' August
1988 decision not to obtain an updated fairness opinion from Bear
Steas-a decision that, Emerald claims, "had nothing whatsoever to do
with care. It had much more to do with a rush to get the deal done-to beat
the Koethers and to lock the Company up in Hall's favor-regardless of the
cost to the minority."' 36
This Court cannot agree, because the preponderance of credible
evidence shows that that decision had everything to do with care, and
nothing to do with disloyalty. As the Court has concluded elsewhere in this
Opinion, given the information then available to them, the directors could
have decided-and they did decide-the updated fairness opinion issue,
rationally, in good faith and independently of Hall. Manifestly, that
decision could not have constituted a breach of the defendants' duty of
loyalty. If any duty was breached, it could only have been the defendants'
fiduciary duty of care.' 37
The director defendants have established to this Court's satisfaction
that they did not breach their fiduciary duty of loyalty in negotiating,
considering, approving, and deciding to consummate the merger. That
leaves the remaining question, which is whether the defendants engaged in
conduct that was not in good faith.
This Court has previously found as fact, in other contexts throughout
this Opinion, that the defendant directors acted in good faith. Emerald's
lack of "good faith" argument is an effort to reargue that finding, based on
factual contentions this Court has previously rejected. Emerald argues that
the defendants' conduct was "sufficiently lacking in rational business basis
as to lack good faith," and that the defendants were "repeatedly indifferent"
to the interests of May's minority stockholders. 3 ' The particulars upon
which Emerald relies are that the defendants: (i) failed to appoint a special
committee to negotiate the merger; (ii) failed to retain truly independent
financial advisors; (iii) met infrequently and were content to receive
information only after crucial issues had already been resolved; (iv)
knowingly disseminated false proxy disclosures; and (v) closed the merger
without allowing Bear Steams to finish its work, knowing that HREG was
experiencing "financial failings" and that Bear Stearns had "demanded" a
"last look" before the merger was closed.

" 6Emerald Post-Trial Br. at 71 (emphasis in original).
"'Inthis Court's view, to label the defendants' decision to act without such an opinion

as "gross negligence" would, in these circumstances, stretch the commonly understood meaning
of that term to (if not beyond) its outer limits.
1391d.
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These arguments are without merit. As this Court has found (and
reiterates): (i) it was not necessary for the May board formally to constitute
a special committee, because the three disinterested, independent directors
who negotiated the merger, assisted by their advisors, constituted a majority
of the board and were fully capable of negotiating in the minority
stockholders' interests; (ii) the advisors retained were, in fact, "truly
independent;" (iii) the non-affiliated directors met frequently on an
informal basis, and remained in communication with each other; (iv) the
defendants did not disseminate (let alone 'knowingly" disseminate) any
false proxy disclosures; and (v) the defendants' decision not to obtain an
updated fairness opinion was made in good faith and with the best interests
of the May minority stockholders in mind."' In short, Emerald's good faith
argument lacks a factual foundation.
Finally, and apart from the specifics discussed above, there is no
merit to Emerald's arguments-which Emerald previously advanced and
this Court previously rejected in its earlier post-trial Opinion-that (i) the
defendants were "indifferent" to the interests of May's minority
stockholders; and that (ii) their decisions were so lacking in rational
business basis as to lack good faith. The "conscious indifference"
argument has no evidentiary or legal basis 140 , and the preponderance of
persuasive evidence, coupled with this Court's findings of fact, refute
Emerald's argument that the merger lacked a "rational business basis." The
merger had a compelling business rationale, and Emerald does not seriously
contest that fact. Nor does Emerald dispute the fairness of the price and
other merger terms as of March 1988, when May's shareholders cast their
approving vote. Emerald's argument, therefore, reduces to a contention that
it was irrational for the defendants to consummate the merger almost six
months later because, after that delay, the price had become unfair to the
May minority. But this Court has found the merger exchange ratio was fair
as of the date of consummation. A merger that has a sound business

139Moreover, Bear Steans did not "demand" that it be allowed to "finish its work."
Bear Stearns made no demand whatsoever in that regard, since it regarded its engagement as
completed once the May shareholders voted on the transaction.
14See, PTO, 2001 WL 115340, at *24 (rejecting the "argument that the defendants'
decision not to obtain an updated fairness opinion from Bear Steams evidenced indifference to
their fiduciary duty.") and at *24-*25 ('To [state] merely that [Emerald's] argument is
unpersuasive would unfairly and half-heartedly portray the efforts made by the non-affiliated
directors on behalf of the minority stock-holders ..... Those directors acted steadfastly to
assure that May's minority would not pay any more than the lowest price, or agree to any
nonmonetary terms but the most favorable, that could realistically be negotiated"). The Court
reaffirms these findings. The Court also reaffirms (but does not repeat) the reasons why
Strassburger v. Earley, 752 A2d 557 (Del. Ch. 2000), the only authority upon which Emerald
relies to support its "conscious indifference" argument, is inapposite to the facts as found here.
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rationale and an exchange ratio that is fair cannot, at the same time and as
a matter of logic, have no rational business basis.

For these reasons, the Court concludes that (1) if (contrary to the
conclusion this Court reaches here) the merger is later determined to be
unfair, the unfairness could only have been the sole result of a breach of the
defendant directors' duty of care; and (2) the defendants are exculpated
from monetary liability for any such duty of care breach by reason of
Article Fifteenth of May's certificate of incorporation.
B.

Berlin's Nonliability Based On His Abstention
From The May Board's Deliberations And Its
Approval Of The Merger

In its earlier post-trial Opinion, this Court determined that defendant
Berlin was not liable on the separate ground, independent of Article
Fifteenth exculpation, that he did not participate in any legally significant
way in the Board's decision-making process.' 4 ' Emerald contests that
determination, but has presented nothing that persuades this Court to alter
that conclusion. Accordingly, the Court adheres to, and reaffirms, its initial
determination.
The unrebutted evidence establishes that Berlin abstained from
participating in the discussion or vote concerning the negotiations between
Hall and the non-affiliated directors on November 24, 1987, the approval
of the merger on November 30, 1987, the "drop down" in shares by Hall in
January 1988, the filing of the preliminary proxy statement with the SEC
in February 1988, the board's reaffirmance of the merger on February 13,
1988, the board's discussions concerning May's options after the issuance
of the preliminary injunction, in March 1988, and the board's deliberations
concerning a credit facility for HREG.'42 To the extent Berlin attended
some of these meetings, or other meetings, his attendance was a process
flaw that should not have been allowed to occur. Nonetheless, attendance
at a meeting does not translate into participation or voting, and there is no
evidence or claim that Berlin attempted to influence the views, or the vote,
of any of the non-affiliated directors.

11 PTO, 2001 WL 115340, at *19.
The legal foundation for that determination was
Citron, 58442A.2d 490, 494, 499.
1 Tr. at 1699-1702; DX 160, 170
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Recognizing that, Emerald advances a new argument, which it never
previously advanced in this case, including in its answering brief on
remand. Emerald's new argument is that Berlin's wrongdoing was not that
he attempted to exert influence, but rather, that his presence (and vote) at
the August 15, 1988 meeting made it possible to have a quorum, and,
consequently, a valid meeting at which action could lawfully be taken to
Berlin's vote was "key," Emerald urges,
consummate the merger.'
because Strauss-the third non-affiliated director--could not be present at
the August 15, 1988 meeting.
At the post-trial oral argument, the Court ruled that it would not
consider that contention because it had never been advanced in any brief
filed by Emerald in this proceeding. Thereafter, on July 25, 2002, Emerald
formally moved for leave to file a post-argument brief advancing that
contention. The defendants vigorously oppose that motion, and the Court
agrees that Emerald's motion must be denied.
This case has been pending for fifteen years. It has been the subject
of many appeals and a lengthy trial with many hundreds of pages of pretrial and post-trial briefing, including 150 pages of post-trial briefing on
this remand. One would think that if Emerald thought its most recent
argument had merit, it would have raised that argument in a timely and
proper fashion-that is, in 1988, 1989, 1990, or sometime before the
completion of this latest (and hopefully last) round of briefing fifteen years
later. Emerald never did. It is settled Delaware law that a party waives an
argument by not including it in its brief.'" It is also settled that a "party
cannot raise anew on remand an issue that it failed to pursue on appeal. 45
Emerald has advanced no reason why this Court should depart from that
rule in this case.
Nor would such a departure be equitable or serve any discernible
public interest. IfEmerald's argument were found to have substantive merit
(and it is by no means certain that it would be' 46) Emerald has not identified

" 3 Post-Trial Oral Argunnt Tr., 7/19/2002, at 72-74, 135-38.
'"See, e.g., Emerald Partners, 726 A.2d at 1224 ("issues not briefed are deemed
waived"); In re IBP, Inc. Shareholders Litig., 789 A.2d 14,62 (Del. Ch. 2001) (party waived
argument by not including it in opening post-trial brief).
4
'lnsurance Corp. of America v. Barker, 628 A.2d 38, 42 (Del. 1993) (citing
Washington Post Co. v. US. Dept. of Health & Human Serv., 865 F. 2d 320, 327 (Cir. 1989)).
14Circumstances that surround the August 15, 1988 directors meeting may be legally
significant to Emerald's thirteenth hour argument. For example, at the July 23, 1988 board
meeting the non-affiliated directors had decided that if the injunction were lifted, they would
consummate the merger. Although Strauss was unable to be present, or vote, at the August 15

meeting, he later made clear (as he had on July 23) that he would have voted to consummate the
merger. Moreover, Berlin voted in favor of consummating the merger only after he had inquired
of counsel (Small) whether it was appropriate for him to vote. Small confirmed that it would be
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what consequence should flow from it. If Emerald's position is that the
merger was invalid on the technical ground that there was no proper
director action authorizing its consummation, and ifthat argument had been
advanced in a timely way, then considerable resources of the parties and of
the judicial system could have been conserved, by avoiding altogether, or
in part, the need to conduct the kind of highly complex (and expensive to
litigate) entire fairness proceeding involved here. By inducing the Supreme
Court to reverse this Court's earlier judgment on the basis that an entire
fairness review was legally required, and by causing the merits to be
relitigated on entire fairness grounds without the benefit of the contention
it now raises, Emerald should not now be permitted to make a procedural
argument that, if meritorious and advanced in a timely way, might have
obviated the need for an entire fairness proceeding. 47 Accordingly,
Emerald's motion is again denied and its newly-raised argument is rejected.
The Court concludes that Berlin is not liable with respect to Emerald's
claims, because he did not participate in any legally significant way in the
conduct that forms the basis for those claims.
V. CONCLUSION
For the foregoing reasons, judgment will be entered against the
plaintiff and in favor of all defendants on all of the plaintiffs claims, with
costs to be borne by the plaintiff. Counsel shall confer and submit a form
of order implementing the rulings contained herein.

appropriate. Tr. at 1693, 1723-24. Small testified that he believed it appropriate for affiliated
directors, like unaffiliated directors, to "go on record" with respect to the transaction. Tr. at 1490.
Because Emerald's argument was not raised in a timely fashion, neither the parties nor the Court
had an opportunity to explore the significance of these circumstances, or to uncover any other
circumstances that may have existed at that time.
legally significant
' 47Or, at the very least, the fair dealing aspect.
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ERICKSON v. CENTENNIAL BEAUREGARD CELLULAR LLC
No. 19,974
Court of Chancery of the State of Delaware, New Castle
April 11, 2003
Ronald A. Brown, Jr., Esquire, of Prickett, Jones & Elliott, P.A.,
Wilmington, Delaware, for plaintiff.
Raymond J. DiCamillo, Esquire, and Becky A. Hartshorn, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Zachary D.
Rosenbaum, Esquire, and Deborah A. Silodor, Esquire, of Lowenstein
Sandier PC, Roseland, New Jersey, of counsel, for defendant.
CHANDLER, Chancellor
Plaintiff Richard Erickson challenges the information provided to the
stockholders of Alexandria Cellular License Corporation ("ACLC") in the
company's short-form merger with and into Alexandria Corporation
("Alexandria"). His putative class action complaint, filed nearly three years
after the close of this merger, alleges several non-disclosures, mainly
related to the valuation materials provided in connection with the merger.
Currently, three related motions are pending before the Court: 1) plaintiffs
motion to certify the class; 2) plaintiffs motion for partial summary
judgment; and 3) defendant's motion to dismiss the entire action. I
previously stayed discovery in this matter until I decided the potentially
case-dispositive motions.
I. FACTUAL BACKGROUND'
Erickson instituted this putative class action lawsuit alleging that
Centennial2 violated its duty of disclosure in connection with ACLC's
short-form merger with and into Alexandria nearly three years ago. The
fourteen ACLC minority stockholders were sent notice of this short-form
merger in November 1999. The notice advised them that Alexandria

'All facts are taken from plaintiffs complaint and the materials necessarily incorporated
by reference in the complaint.
2
Centennial Beauregard Cellular LLC ("Centennial") is the successor by merger of
Alexandria, the former controlling stockholder of ACLC.
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intended to complete a short-form merger under § 253 of the Delaware
General Corporation Law. The notice further informed the stockholders
that they could elect to receive $1,650 cash per share for their shares or
seek statutory appraisal in accordance with 8 Del. C. § 262.
To support the $1,650 price per share, a one-and-a-half page
document entitled "Valuation of Alexandria Cellular License Corp." (the
"Valuation") was included. The Valuation contained little more than a
brief description of the enclosed "Recent Transaction Analysis" and
"Discounted Cash Flow Analysis" and two charts. One chart listed recent
transactions completed by other cellular companies, their transaction
values, and their "Multiple of Trailing 12 Mo. EBITDA." The second chart
listed ACLC's calculated current value based on the net present value of the
company's future anticipated cash flows.
Both of these valuation methodologies were calculated by relying
upon the one piece of financial data provided that was specific to
ACLC-its calculated 1999 EBITDA. This figure, however, was for an
unspecified period of time. Although the number purported to represent
1999 fmancials, the figure was provided to stockholders in October of
1999-before the year had ended. Additionally, the documents did not
provide any financial statement. Nor did they contain any description of
ACLC's business, even though ACLC was a private company with little
publicly available information.
After receiving these disclosure materials, Erickson tendered his
ACLC shares in November of 1999, and received almost $80,000 in cash.
At the same time Erickson tendered his shares, he indicated his displeasure
over the cash out merger by writing a letter to Alexandria's Vice President
of Corporate Development. Erickson stated in his letter that he was
tendering his shares "in protest without prejudice to my full legal rights in
this matter."3
Erickson's threatened protest did not surface again until nearly three
years later, in October 2002, when he filed a complaint against Centennial.
Erickson alleges that Centennial, as successor to Alexandria, breached its
duty of disclosure by providing little or no substantive information in
connection with the merger. Specifically, Erickson contends that he and
ACLC's other minority stockholders should have received, at a minimum:
1) ACLC's current and historical financial statements; 2) a description of
the business and prospects of ACLC; 3) the population of the region
covered by ACLC's license; and 4) other miscellaneous data related to the
Valuation of ACLC.

3

Wolk Aft., Ex. C.
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Erickson later filed motions to certify the class, and for partial
summary judgment as to paragraphs 5(c), (d), and (e) of his complaint.
These three paragraphs of the complaint allege that defendant breached its
fiduciary duty of disclosure. Defendant responded with a motion to dismiss
the suit for failure to state a claim upon which relief can be granted. This
memorandum opinion resolves all three pending motions.
II. ANALYSIS
Standardfor Summary Judgment and a Motion to Dismiss

A.

Plaintiff has moved for partial summary judgment. The legal
standard for summaryjudgment is well-settled. Court of Chancery Rule 56
provides that summary judgment should be granted when there is no
genuine issue of material fact and the moving party is entitled to judgment
as a matter of law.4 When considering a motion for summary judgment,
this Court must view the facts in a light most favorable to the non-moving
party, and the moving party has the burden of demonstrating that no
material issue of fact exists.5 Once the moving party meets this burden, the
non-moving party may submit admissible evidence sufficient to establish
that a material question of fact exists.6
In addition, defendant has moved to dismiss the entire complaint,
pursuant to Rule 12(b)(6), alleging that plaintiff failed to state a claim upon
which relief can be granted. 7 The complaint should be dismissed if plaintiff
would not be entitled to relief under any set of facts that could be proven
to support the claim, even when accepting all well-pleaded allegations as
true and drawing all reasonable inferences in plaintiffs favor.' The Court
may exclude allegations that are conclusory and lack factual support.9 In
sum, a court will dismiss a claim only when the plaintiff fails to plead facts
supporting an element of the claim, or when the facts pled could not
support a claim for relief under any reasonable interpretation of those
facts.'"

'CT. CH. R. 56.
5
Tanzer v. Int'l General Indus., Inc., 402 A.2d 382, 385 (Del. 1979).
6Id.
7

To the extent that defendant relies upon facts that are not contained strictly within the

pleadings, or incorporated by reference in the pleadings, the Court will apply a sunimaryjudgment
standard.
aLoudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 140 (Del. 1997).
9
In re The Wait Disney Co. Derivative Litig., 731 A.2d 342, 353 (Del. Ch. 1998).
"0Delaware Sate Troopers Lodge v. O'Rourke, 403 A.2d 1109, 1110 (Del. Ch. 1979).
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Certificationof the Class

As a preliminary matter, class certification is denied. With only
fourteen potential plaintiffs, the class fails to satisfy the numerosity
requirement. Rule 23(a)(1) provides that "one or more members of the
class may sue or be sued as representative parties on behalf of all only if (1 )
the class is so numerous that joinder of all members is impracticable... .e"
The putative class representative bears the burden of demonstrating that the
class is so numerous that joinder is impracticable. Erickson cannot meet
that burden in the circumstances presented here.
A prospective class size of fourteen members is simply too small to
fulfill Rule 23(a)(l)'s numerosity requirement. Many other jurisdictions
have held that class sizes of fewer than twenty-five members are generally
not permitted unless there are special circumstances in favor of certifying
the class. 2
Erickson failed to demonstrate that there are special circumstances
in this case that would justify certification of a class of fourteen plaintiffs.
Although he contends that the thirteen other potential class members are
too dispersed to be joined in this matter, dispersion is merely one factor for
this Court to weigh when the class size is questionable. 3 Indeed,
geographic dispersion is often not enough to certify a class size that is
otherwise inadequate.' 4 Other factors courts have examined in the past
when determining whether special circumstances mitigate in favor of
certifying a small class include: 1) the potential risk of multiple actions if
the class is not certified; 2) the ease of identifying and locating potential
members; 3) whether the size of the claims is so small that it would inhibit
class members from pursuing their own claims; and 4) whether prospective
relief is sought that might benefit future class members." Here, all of these
factors weigh against class certification.
First, there has been no indication that a risk of multiple lawsuits
exists. Not one of the other thirteen former stockholders of ACLC have
shown the slightest interest in pursuing this particular action in the three

"CT. CH. R. 23(a)(1) (emphasis added).
2
See, e.g., State SecurityIns. Co. Inc. v. FrankB. Hall& Co., Inc., 95 F.R.D. 496,498
(N.D. Ill. 1982) (finding that a class size between twenty eight and forty is "at best" in the lower
reaches of Rule 23 permissibility); CL-Alexanders Laing & Cruickshank v. Goldfeld, 127 F.R.D.
454, 455 (S.D.N.Y. 1989) (holding twenty-five prospective class members insufficient to meet

numerosity requirement).

"43Ansari v. New York Univ., 179 F.R.D. 112, 115-16 (S.D.N.Y. 1998).
1l d. at 116 (denying class certification because geographic dispersion of small class

of thirty-five plaintiffs was mitigated by the ease of identification and ability to contact these
potential members).
"Id. at 114-15.
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years since the merger. Further, there is no indication that they were ever
interested in filing suit in any other jurisdiction during the statute of
limitations period-a period that likely has now run in, most, if not all,
other jurisdictions since the merger closed more than three years ago.
Certification may be desirable even when there is no indication that other
stockholders will file suit, due to a case's resjudicataeffect on the other
stockholders. 6 I also recognize, however, that, under the facts of this case,
there is very little risk of prejudicing any of the other stockholders since
they have remained silent for nearly three years following the merger.
During this time period, no stockholder filed an action purporting to
represent the other stockholders until this lawsuit. Therefore, the other
thirteen potential plaintiffs had no reason to believe that their interests were
represented in any suit during this extensive period of time. Yet, all of
them failed to bring suits challenging the short-form merger. 7
Second, the other thirteen minority stockholders are readily
identifiable. In fact, defendant provided Erickson with a list of the other
stockholders' names and addresses. Nevertheless, he has not shown why
it would have been impracticable to contact them, nor demonstrated that
any attempt was ever made to contact them.
Third, even though there is scant evidence of the size of the claims,
the fact that stockholders received $1650 per share at the time of the merger
makes it unlikely that the claims are so small as to inhibit a stockholder
from pursuing a claim. A reasonably large amount was at stake, even if a
stockholder's share ownership was modest. Erickson received almost
$80,000 for his stock. There is no evidence to suggest that the other
minority stockholders owned so few shares as to make pursuing a quasiappraisal action economically unfeasible. Fourth, no prospective relief is
sought in this action. Instead, Erickson seeks a quasi-appraisal remedy
three years after the close of the merger. This relief does not benefit future
class members and, therefore, does not support class certification.
In some instances, such a small class has been certified. In those
cases, however, the defendants failed to challenge the numerosity
requirement.'
Further, these classes were certified in the context of

v. Continental Hosts, Ltd. 1994 WL 525222, at *10 (Del. Ch.).
"Cf, Id. (finding that although no other stockholders expressed interest in the class
action during its nine-year pendency, the stockholders could nevertheless still be certified as a
class because these stockholders may have been aware of the action and believed that it was
brought on their behalf and that they had no need for an individual suit).
"3For example, Erickson relies upon several cases that certified similar-sized classes
in the context of settlement approvals, where the numerosity requirement went undisputed. See,
e.g., Mayfield v. Western Wireless Corp., Del. Ch., C.A. No. 18717, Strine, V.C. (Oct. 21, 2002)
(Bench Ruling); Mayfield v. WWC License HoldingLLC, Del. Ch., C.A. No. 18743, Strine, V.C.
16Wacht
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settlement approvals. In settlement approvals, the Court's principal (though
not its only) task is to ensure that the class representative is not conflicted
and that the class is not being "sold out" by its representatives wishing to
obtain a quick fee. 9 That is not the situation here.
I conclude that plaintiff has not adequately established special
circumstances justifying certification of a class consisting of only fourteen
individuals for four reasons. First, he is apparently the only individual
interested in asserting this belated claim. Second, he easily could have
communicated with the thirteen other minority stockholders. Third, the
claims are potentially large enough that economically rational individuals
could be expected to pursue them. And, finally, no prospective relief is
sought.
C.

The Standardfor Disclosure in a Short-Form Merger

Erickson alleges that, as a matter of law, Centennial breached its
duty of disclosure by providing little or no substantive information in
connection with the merger. Defendant counters that, as a matter of law,
Erickson failed to allege sufficiently that Centennial breached its duty of
disclosure in connection with the merger. Defendant contends that each
non-disclosed item alleged was immaterial to the transaction.
The short-form merger context is special in that § 253 of the
Delaware General Corporation Law specifically authorizes a summary
procedure that does not anticipate fair dealing. Short-form mergers are a
unilateral act by a parent company to summarily extinguish the minority
shareholdings of its 90% (or greater) owned subsidiary. Because this
process is designed to be a summary one, Delaware courts do not entertain
entire fairness claims or allegations of unfair dealing in relation to shortform mergers.2" In fact, shareholders do not vote upon such a merger,
negotiation does not occur, and advance notice is not required.2 Assuming no fraud or illegality, the only decision a minority
shareholder is asked to make in a short-form merger is whether to accept
the merger consideration or to seek a statutory appraisal.22 Yet, for the

(Oct. 21, 2002) (Bench Ruling); Erickson v. Amcell of VinelandHoldings, Inc., Del. Ch., C.A.
No. 19099, Jacobs, V.C. (Oct. 2,2002); Erickson v. SIMS CellularTelecommunicationsCentral
Illinois, Inc., Del, Ch., C.A. No. 18856, Jacobs, V.C. (June 27, 2002).
"9Prezant v. De Angelis, 636 A.2d 915, 922 (Del. 1994).
2
'Glassman v. Unocal Exploration Corp., 777 A.2d 242, 247-48 (Del. 2001). For

example, issues frequently raised in entire fairness claims relating to unfair dealing cannot be
litigated in an appraisal, including the timing or negotiation of a merger. Id.
"Id.
at 247.
"Id.at 248 ("Thus, we again return to Stauffer, and hold that, absent fraud or illegality,
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shareholders to make this decision, corporate fiduciaries must fully disclose
all material information related to the merger. The Delaware Supreme
Court has made it clear that the fiduciary duty of disclosure applies in a
short-form merger, even though there is no necessity for entire fairness. In
Glassman v. UnocalExploration Corp., Justice Berger explained that:
Although fiduciaries are not required to establish entire
fairness in a short-form merger, the duty of full disclosure
remains, in the context of this request for stockholder action.
Where the only choice for the minority stockholders is
whether to accept the merger consideration or seek appraisal,
they must be given all the factual information that is material
to that decision.23
Thus, all information material to the decision whether to accept the merger
consideration or to seek an appraisal must be disclosed, even in a shortform merger. Indeed, in such a context, stockholders may have an even
greater need for full disclosure precisely because elements of procedural
fairness are missing. As recognized by this Court repeatedly, a forced
seller with the exclusive options of accepting an offered price or seeking a
higher price through an appraisal remedy is "if anything, .

.

. a more

compelling case for the application of the recognized disclosure
standards."2 4
The standard for materiality in Delaware is the same as that
delineated by the United States Supreme Court in TSC Industries,Inc. v.
Northway, Inc.2" Under this test,
An omitted fact is material if there is a substantial likelihood
that a reasonable shareholder would consider it important in
deciding how to vote .

. .

. It does not require proof of a

substantial likelihood that disclosure of the omitted fact
would have caused the reasonable investor to change his vote.
What the standard does contemplate is a showing of a
substantial likelihood that, under all the circumstances, the

appraisal is the exclusive remedy available to a minority stockholder who objects to a short-form
merger."); Stauffer v. Standard Brands, Inc., 187 A.2d 78 (Del. 1962).
2Glassman, 777 A.2d at 248 (affirming Court of Chancery findings regarding
disclosure claims) (citations omitted).
24 Wacht v. Continental Hosts. Ltd., 1986 WL 4492, at *2 (Del. Ch.); see also In re
Radiology Assoc., Inc. Litig., 1990 WL 67839, at * !0-11 (Del. Ch.); Sealy Mattress Co. of New
Jersey, Inc. v. Sealy, Inc., 532 A.2d 1324, 1338 (Del. Ch. 1987).
25426 U. S. 438 (1976).
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omitted fact would have assumed actual significance in the
deliberations of the reasonable shareholder. Put another way,
there must be a substantial likelihood that the disclosure of
the omitted fact would have been viewed by the reasonable
investor as having significantly altered the 'total mix' of
information made available.26
The materiality standard was further explained in Skeen v. Jo-Ann Stores,
Inc.27 There, the Delaware Supreme Court considered the materiality of
disclosure violations alleged by minority stockholders in a related situationa cash out merger approved by a majority stockholder. In that
circumstance, the Court held that a parent corporation does not need to
provide all of the information necessary for a stockholder to reach an
independentdetermination of fair value,2" noting that "[o] mitted facts are
not material simply because they might be helpful."2 9 Since the plaintiffs
in Skeen did not allege that any of the undisclosed information was
inconsistentwith, orsignificantlydifferentfrom, the disclosed information,
the Court upheld the Court of Chancery's earlier decision granting a motion
to dismiss the claim. °
D.

Materialityof the Alleged Disclosure Violations

In this case, Erickson has moved for partial summary judgment only
as to paragraphs 5(a) and 5(b) of his complaint, which allege that the
defendant breached its fiduciary duty of disclosure. Specifically, Erickson
asserts that defendant breached this duty as a matter of law by failing to
provide any of the following information to the ACLC minority
stockholders about ACLC:
1) its current and historical financial
statements; and 2) a description of its business and prospects. Erickson
contends that he is entitled to partial summary judgment because this
information was material to his decision whether to accept the short-form
merger consideration or to seek an appraisal. Other information omitted by
defendants (but not subject to the motion for partial summary judgment)
includes: 1) the population of the region covered by its license; and 2)
background data related to the Valuation.

6

Rosenblatt v. Getty Oil Co., 493 A.d 929,944 (Del. 1985) (quoting 7SC Indus., Inc.,
426 U.S. at 449 (citations omitted).
27750 A.2d 1170, 1172-74 (Del. 2000).
2

Id. at 1174 (emphasis added).
1Id. (emphasis added).
3
Id. (emphasis added).
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Defendant denies that any of this information was material because:
1) it was not inconsistent with the Valuation materials presented to the
minority shareholders; and 2) the level of detail requested by Erickson is
not required to be disclosed in the context of a short-form merger. Thus,
defendant asserts that all of these allegations fail to state a claim upon
which relief can be granted.
For reasons set forth more fully below, I deny defendant's motion to
dismiss. It is incredible, in my opinion, for defendant to assert that it
satisfied its disclosure duty as to the value of the ACLC shares by
providing plaintiff with nothing more than a one-and-a-half page
"Valuation" based entirely upon the calculation of a single multiple lacking
any supporting data. As will become clear in a moment, Erickson's motion
for partial summary judgment has substantial merit. Nevertheless, I deny
plaintiffs motion in light of defendant's assertion of a laches defense."
Since defenses based on laches or acquiescence require a more fully
developed factual record, I must allow discovery on those issues before
ruling.
1.

Current and Historical Financial Statements

First, Erickson insists that he was entitled to at least three to five
years of ACLC's financial statements. Defendant contends that this
information is immaterial and that this portion of the complaint should be
dismissed.
Defendant asserts that financial statements are not material to a
plaintiffs decision whether to accept merger consideration or to seek a
statutory appraisal in a short-form merger. It argues that a similar
allegation was considered and rejected in Skeen" and should also be
rejected here. Defendant, however, has misread Skeen. In that case, the
31

During oral argument, counsel for defendant stated that he intends to assert a laches

defense when he files an answer to the complaint. Erickson's counsel offered little in the way of

an explanation for Erickson's almost three-year delay in bringing this lawsuit, instead insisting
that it was filed within the three-year statute of limitations. Erickson must have understood the
inadequacy of the valuation materials when he received them, as implied by his acceptance ofthe
merger consideration "without prejudice" to his legal rights to challenge the merger. Nevertheless,
for some unknown reason, he waited nearly three years, after accepting the $1,650 per share
merger price (almost $80 thousand for Erickson), to challenge the adequacy of certain merger
documents. Erickson thus seeks a quasi-appraisal remedy in a case where he could have
demanded appraisal. By statute, however, Erickson would have been required to demand
appraisal within two weeks of receipt of the merger notice. Mere delay in bringing a lawsuit,
however, is not the only element of a laches defense. Defendant must also demonstrate prejudice
to it based upon its reliance on Erickson's inaction. See Brittingham v. Baker, Del. Ch., C.A. No.
2056-S at 3-4, Chandler, C. (Feb. 21, 2003).
32750 A.2d at 1170.
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Delaware Supreme Court determined that a more current financial
statement was not required in the disclosure materials. There, the company
had already disclosed its audited and unaudited financial statements
through January 31, 1998, for a merger that was completed on April 21,
1998-less than three months later. Here, in contrast, defendant did not
include any financial statements or any comparable information for review
or analysis by its minority stockholders. Therefore, ACLC shareholders
were not provided with any basic financial material upon which they could
make an informed judgement about ACLC's value. Furthermore, ACLC
was not a public company, which means the stockholders had no objective
market data upon which to measure the fairness of the proposed merger
consideration.
In fact, the only item of financial information provided to ACLC
stockholders specific to ACLC was the company's calculation of its
earnings before interest, taxes, depreciation and amortization (EBITDA)
over an unspecified period of time. Although defendant asserts that its
disclosure was sufficient because it provided two generally accepted
methods of valuation to the stockholders-a Recent Transaction Analysis
and a Discounted Cash Flow Analysis-both methods were based upon this
single EBITDA calculation. Importantly, no information was provided
related to ACLC's revenue streams, levels of working capital, or any other
financial information that would permit a stockholder to perform even the
most basic financial ratio analysis. Defendant's disclosures related to the
Valuation analysis were so sparse that the disclosure of the company's
recent or historical financial statements would surely have altered the total
mix of information in a significant manner. Accordingly, Erickson has
sufficiently stated facts that could entitle him to relief in this portion of his
complaint. For this reason, I deny defendant's motion to dismiss related to
this matter.
2.

Description of ACLC's Business and Prospects

Second, Erickson alleges that defendant breached its disclosure duty
by failing to disclose any information about ACLC's business, operations,
plans and prospects. Defendant contends this information was immaterial
to the valuation of ACLC. Alternatively, even if it were material,
defendant asserts that the discounted cash flow analysis provided to the
minority shareholders logically included projections of cash flow for the
succeeding five years and cash flow growth rates. This Court, in Sealy
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Mattress Co. v. Sealy Inc.," held that challenged disclosure materials were
insufficient in part because they contained no discussion of the
corporation's future prospects, business plans, or projected revenues or
income. Although Sealy was decided under the analytical standard of
entire fairness,34 a concept irrelevant in the short-form merger context,
some indication of business revenue projections is still necessary for
shareholders to determine whether they are receiving a fair price for their
shares. In keeping with this principle, a court making an independent
determination of the company's value in an appraisal proceeding must
consider information about the future business prospects of a company.
This is because stockholders are entitled to be paid for their proportionate
interest in the company as a going concern, rather than its liquidation
value."
Defendant asserts that even if this information was material,
management's view of the company's prospects were necessarily disclosed
in the discounted cash flow analysis provided to the shareholders. Because
the analysis logically included management projections of cash flow for the
succeeding five years and cash flow growth rates, defendant argues,
plaintiff was apprised of future projections. I cannot fully agree with this
argument. The information provided may have given plaintiff an inkling
of management's vision of the company's future if he were able to decipher
the cash flow analysis without assistance. But, stockholders should not
have to perform sophisticated financial calculations, derived from cash
flow analyses provided without any underlying information, in order to
figure out management's view of the company's future business. The
meager information provided in this case was so devoid of substantive
current and future data that it cannot realistically be said to have
encompassed management's view of the future of the company. I conclude,
therefore, that Erickson has sufficiently alleged that this omitted

3532 A.2d at 1339-40.
3

4d.at 1333.

"Tfhe basic concept of value under the appraisal statute is that the stockholder is
entitled to be paid for that which has been taken from him, viz., his proportionate interest in a
going concern. By value of the stockholder's proportionate interest in the corporate enterprise is
meant the true or intrinsic value of his stock that has been taken by the merger. In determining
what figure represents this true or intrinsic value, the appraiser and the courts must take into
consideration all factors and elements which reasonably might enter into the fixing of value.
Thus, market value, asset value, dividends, earning prospects, the nature of the enterprise and any
otherfacts which were known or which could be ascertained as of the date of merger and which
throw any light on futureprospects ofthe mergedcorporationare not only pertinent to an inquiry
as to the value ofthe dissenting stockholders' interest, but must be considered by the agency fixing
the value." Tri-Continental Corp. v. Battye, 74 A.2d 71, 72 (Del. 1950) (emphasis added).
Accord Universal City Studios, Inc. v. Francis]. DuPont & Co., 334 A.2d 216,218 (Del. 1975).
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information could have been material to his decision and that such
information would have altered the total mix of information available to
him.
Erickson's additional concerns regarding the disclosure of ACLC's
business and operations are legitimate as well. ACLC was a private
company. The shareholders did not have access to the same level of
information generally afforded to shareholders of public companies. ACLC
stockholders had no way of knowing what the company's operations were
and, as a result, may not have even had a rudimentary understanding of
ACLC's products or services. This information was readily available to
defendant and could have been provided to minority stockholders.36
Plaintiffs allegations concerning ACLC's non-disclosure of ACLC's
business and future prospects state a claim upon which relief can be
granted. Defendant's motion to dismiss them from the complaint is denied.
3.

Population of Area Covered by ACLC's License

Third, Erickson alleges that ACLC should have disclosed the
population of the region covered by ACLC's cellular license because
population base is a generally accepted way to determine the value of a
cellular license. Defendant moved to dismiss this portion of the complaint,
contending that this information was unnecessary as well as publicly
available. Erickson did not move for partial summary judgment on this
portion of his complaint, but argues that there are triable issues of fact that,
if proven, would entitle him to relief.
Although minority shareholders in a short-form merger are not
entitled to every conceivable methodology to value their shares, Erickson
has alleged that this particular methodology, known as the "per-pop"
valuation, is the industry standard for valuing cellular license businesses.
He did not allege that ACLC should have provided the actual per-pop
valuation-he simply asserted that ACLC had a duty to provide its
shareholders with the population ofthe area covered by the cellular license.
Armed with this information, shareholders could make their own
calculation of the per-pop value and determine whether they were receiving
a fair price for their shares.
Defendant does not argue that a per-pop valuation is not the industry
standard. Instead, it asserts that this information was not material because
two other valuation methods were already provided to the stockholders. I
conclude, however, that the complaint adequately alleges that this data
36I also note that plaintiff's repeated written requests for information about the company
before the short-form merger were ignored.
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would have altered the total mix of information, since it functions as
perhaps the leading metric for cellular license businesses.
Defendant also argues that this information was publicly available
and, therefore, ACLC did not have a duty to disclose it. In fact, this
information was contained within a public document for another company,
Centennial Cellular Corporation. ACLC stockholders, however, were not
directed to this document and likely had no reason to know the information
was available. Further, if the company possessed this information and had
already "publicly" disseminated it, one must wonder why the company
would not disseminate the same information to its own stockholders in a
short-form merger, when the information was clearly in its possession.
In my opinion, Erickson has established that there exist genuine
issues of material fact pertaining to the materiality of this information if the
alleged facts are taken as true. At a minimum, a more fully developed
record is required in order to assess the importance and relative availability
of information that, arguably, is industry-sensitive.
4.

Valuation Data

Erickson points to several other items missing from the valuation
information presented to ACLC stockholders. Erickson, however, has not
moved for summary judgment as to this paragraph of the complaint.
Defendant insists this information is immaterial and moves to dismiss the
claims based on this paragraph from the complaint.
I conclude that the valuation analysis presented to the ACLC
stockholders was so bereft of actual information that, while all of the
requested information may not have been required, defendants had a duty
to provide at least some further indication of the company's value to its
stockholders. A single number (EBITDA) purporting to encompass the
value of ACLC that was not supported with any financial information
whatsoever is simply not sufficient, as a matter of law. Further explanation
of this number, including the derivation of revenues, allocation of expenses,
basis for selecting the EBITDA multiple, and so on, could have been
material to the stockholders of ACLC. Erickson has adequately stated a
claim in this paragraph of his complaint. I deny defendant's motion to
dismiss this portion of the complaint.
III. CONCLUSION
For the reasons set forth above, Erickson's motion to certify a class
is denied. Erickson's motion for partial summary judgment is denied until
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a more complete record on the laches defense is developed. Defendant's
motion to dismiss is denied.
IT IS SO ORDERED.

JOHNSON v. WAGNER
No. 17,651
Court of Chancery of the State of Delaware,New Castle
April 10, 2003
Revised April 17, 2003
Joseph A. Rosenthal, Esquire, and Carmella P. Keener, Esquire, of
Rosenthal, Monhait, Gross & Goddess, P.A., Wilmington, Delaware; and
Robert M. Komreich, Esquire, Patricia I. Avery, Esquire, and Kent A.
Bronson, Esquire, of Wolf Popper LLP, New York, New York, of counsel,
for the plaintiffs and the class.
P. Clarkson Collins, Jr., Esquire, Lewis H. Lazarus, Esquire, and Elizabeth
A. Brown, Esquire, of Morris, James, Hitchens & Williams LLP,
Wilmington, Delaware; and Cornelius P. McCarthy, Esquire, of Allegaert
Berger & Vogel LLP, New York, New York, of counsel, for the defendant.
LAMB, Vice Chancellor
I.
In September 1999, Garden Ridge Corporation purchased about 1.2
million shares of its own common stock pursuant to a self-tender offer at
$7 per share. Soon thereafter, Garden Ridge was taken private at a
significantly higher price. A stockholder whose common stock was
purchased in the self-tender sued the corporation and its directors, claiming
that the tender offer materials were false and misleading because they failed
to disclose that the going private transaction was then under consideration.
Initially, the complaint charged a broad ranging conspiracy among the
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corporation, its directors and other persons who ultimately participated in
the going private transaction.
Discovery showed that the buyout proposal originated with a
managing director in the investment firm under contract to advise Garden
Ridge, who began his initial consideration of that proposal while the tender
offer was in progress. The plaintiffs efforts to show a broader conspiracy
were less successful. Thus, after the completion of discovery, the court
granted summary judgment in favor of the corporation and all but one of
the director defendants because there was no evidence to support any
inference that they knew about the proposed going private transaction until
after the tender offer closed and the corporation had accepted all tendered
shares for payment. The court refused, however, to grant summary
judgment as to one individual, who both served as a director of Garden
Ridge and was managing director in the investment firm that initiated the
going private proposal. Because there was enough evidence (viewed most
favorably to plaintiff) to support an inference that this one defendant
learned about the buyout proposal before the conclusion of the tender offer,
the court found that the plaintiff was entitled to go to trial against him.
The trial is now over and the question remaining to be answered is
whether, considering all of the testimony and other evidence adduced at
trial, the plaintiff has met his burden of proving that the remaining
defendant knew about the buyout proposal during the relevant time. If the
plaintiff has met this burden, the failure to disclose the information in the
tender offer materials would establish a breach of fiduciary duty and
constitute a basis for holding the defendant director liable for damages.
As will be discussed in this opinion, however, the court must answer
the question in the negative. There is, of course, some evidence supporting
an inference that the buyout proposal was discussed among the partners of
the investment firm during the pendency of the tender offer. Perhaps the
most troublesome fact is that the other managing director began his
consideration of the buyout during this timeframe at all, apparently without
regard for the obvious duty of his fellow managing director to disclose such
activities to Garden Ridge once he learned about them. Similarly, there is
some evidence found in agendas for meetings held within the investment
advisory firm that can be interpreted as showing that the buyout proposal
was disclosed to the defendant director during the pendency of the selftender. In the final analysis, however, this evidence is not enough to satisfy
the plaintiffs burden of proof and cannot overcome the uniform and
unequivocal denials of all knowledgeable witnesses. However foolish it
may have been for the defendant's fellow managing director to begin
exploring the buyout while the tender offer was in existence, there is not
enough evidence in the record to warrant a conclusion that the defendant
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director gained guilty knowledge of his partner's activities at any time
relevant to this action. For that reason, judgment will be entered in favor
of the defendant and the complaint will be dismissed with prejudice.
II.
A.

Background

Three Cities Research, Inc. ("TCR") is a small private equity firm
that occupies a single floor office in New York City. TCR, through the
funds it advised, is in the business of investing in under-performing, midsized companies with the specific goal of obtaining a controlling interest,
or implementing "change of control" transactions in the companies in
which it invested. In 1999, TCR employed approximately ten investment
professionals, five of whom were TCR "managing directors" and
constituted the "senior officers" of the firm. The five TCR senior officers
were, as follows: H. Whitney Wagner, the sole remaining defendant in this
action, J. William Uhrig, Willem de Vogel, Thomas G. Weld, and W.
Robert Wright.
TCR has had a long-standing relationship with Garden Ridge. In
1992, TCR led the acquisition of Garden Ridge by several TCR-advised
funds. Since then, TCR has served as Garden Ridge's paid financial advisor
pursuant to a written advisory agreement. In 1995 and 1996, Garden Ridge
sold shares of its common stock to the public. Thereafter, TCR, and
specifically Wagner, continued to follow Garden Ridge on behalf of TCR
investors who still owned a significant number of shares in Garden Ridge.
During 1999, Wagner was TCR's "designated representative on the Garden
Ridge board."' Wagner has described himself as "the principal member of
TCR responsible for the Garden Ridge investment" who "monitored Garden
Ridge for TCR."2 Nevertheless, others at TCR also took an interest in
Garden Ridge. For example, as will be discussed, infra, it was Uhrig; not
Wagner, who conceived of the buyout proposal at issue in this case.
B.

The Garden Ridge Self-Tender

In July 1999, the Garden Ridge board authorized the repurchase of
up to 3 million shares of Garden Ridge stock in the open market. This
repurchase program was originally designed to last approximately eight

'Trial Transcript ("Tr.") at 24.
2
1d. at 26-27; 96. Pursuant to the advisory agreement between the two companies, TCR
had the right to designate two directors to Garden Ridge's board.

1112

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 28

months, but was subsequently converted into a self-tender offer (the "SelfTender") for 3 million Garden Ridge shares in order to "accelerate the
repurchase of Garden Ridge stock."' Garden Ridge's board, including
Wagner, first set a ceiling price for the Self-Tender at $7.50 per share. A
pricing committee (including Wagner) then set the final Self-Tender price
at $7 per share. The Self-Tender finally commenced on August 26, 1999.
Other than Wagner's activities in his capacity as a member of the Garden
Ridge board, TCR was not involved in the planning or execution of the
Self-Tender.
The Self-Tender offering materials explicitly represented that Garden
Ridge knew of no plans or proposals to take it private.4 Those materials
also stated that a binding agreement did not arise between the tendering
stockholders and Garden Ridge until Garden Ridge accepted the shares for
payment.5 Approximately 1.2 million shares were tendered in the SelfTender,. which officially closed on September 23, 1999. Garden Ridge
accepted the shares for payment by letter dated September 28, 1999. In that
letter, Jane Arbuthnot, Garden Ridge's CFO, directed that the tendered
shares be canceled and transferred to Garden Ridge's account effective
September 28, 1999. Garden Ridge paid for and purchased the shares on
or after September 28, 1999. The class plaintiffs in this action tendered
their shares in the Self-Tender.

3
4Id. at

33.
Specifically, the offering materials stated:
Except as disclosed in this Offer to Purchase, [Garden Ridge] currently has
no plans or proposals that relate to or would result in: (a) the acquisition by
any person of additional securities of [Garden Ridge] or the disposition of
securities of [Garden Ridge]; (b) an extraordinary corporate transaction,
such as a merger, reorganization or liquidation, involving [Garden Ridge]
or any of its subsidiaries; (c) any change in the present Board of Directors
or management of [Garden Ridge]; (d) any material change in the present
divided rate or policy, or indebtedness or capitalization of [Garden Ridge];
[or] (e) any other material change in [Garden Ridge's] corporate structure
or business[.]
Ex. 208, at 5-6.
5
The offering materials provided thatGarden Ridge's "acceptance for payment ofshares
tendered pursuant to the Offer will constitute a binding agreement between the tendering
stockholder and [Garden Ridge] upon the terms and conditions of the Offer." Id. at 9.
The offering materials further provided that Garden Ridge was "deemed to have
accepted, and therefore purchased, Shares that are validly tendered and not withdrawn ... only
when and if it gives written notice to the Depositary of its acceptance of the Shares for payment
pursuant to the Offer." Id.at 10.
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The Buyout Proposal

By the beginning of September 1999, Uhrig began to contemplate a
proposal through which TCR advised funds and investors would take
Garden Ridge private. On September 16, 1999, Uhrig asked TCR's
lawyers, Rogers & Wells, LLP, to work on such a proposal. On
September 24, 1999, Rogers & Wells sent Uhrig a draft of a buyout
proposal letter that would be issued to Garden Ridge less than a week later.
That same day, Uhrig called Arbuthnot to obtain the results of the SelfTender and expressed disappointment upon hearing that only 1.2 million of
a possible 3 million shares had been tendered.
The parties have stipulated that on September 28, 1999, de Vogel
contacted Paul Davies, Garden Ridge's CEO, to arrange a breakfast meeting
with him in Houston, Texas for early Wednesday morning, September 29,
1999. At that meeting, de Vogel told Davies that TCR was about to issue
a formal proposal to take Garden Ridge private, and that the proposal
would be delivered to Davies on September 30, 1999. That letter, which
was delivered to Davies on September 30, expressly "conveyed a proposal
that a fund advised by [TCR] and a group of investors including investors
in prior [TCR] funds who still hold Garden Ridge corporation stock,
acquire all the stock of Garden Ridge through a tender offer and a merger"
in which Garden Ridge's public stockholders would receive $9.50 per
share.6 The letter also proposed that the acquisition not be disclosed to the
public until an agreement on the transaction was in place or it was
otherwise sufficiently definite that the transaction would proceed.
On November 22, 1999, after negotiations, a special committee and
the board of directors at Garden Ridge approved an agreement for a going
private transaction priced at $11.50 per share.
m.
On December 10, 1999, Dennis Johnson, the named plaintiff in this
class action, filed his complaint against Wagner, Garden Ridge, and six
other then-directors of Garden Ridge-Armand Shapiro, Sam J. Susser,
Terry S. Boyce, Alyson Henning, Ira Neimark and Barbara Tapp. The
complaint alleged that Garden Ridge and each of the named directors
breached their fiduciary duty to the stockholders who tendered pursuant to
the Self-Tender by failing to disclose that TCR was planning to take
Garden Ridge private shortly after the close of the Self-Tender. The

'Trial Exhibit ("Ex.") 8 at I.
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complaint also alleged that these defendants had conspired among
themselves and with TCR to undertake both the Self-Tender and two earlier
share repurchase programs in order to lower the cost of the planned buyout.
On August 5, 2002, the defendants moved for summaryjudgment on
the plaintiffs complaint. In response, the plaintiff abandoned his theory of
an overarching, long-term conspiracy, and voluntarily agreed to dismiss
defendants Boyce, Henning, Neimark, Tapp and Garden Ridge. The
plaintiff continued to assert a claim that the remaining three
defendants-Shapiro, Susser and Wagner-learned about Uhrig's buyout
plan while the Self-Tender was in progress and failed to disclose that plan
in breach of their fiduciary duty. In an opinion dated October 18, 2002, the
court granted summaryjudgment in favor of Shapiro and Susser but denied
the motion made by Wagner.'
As part of the joint pre-trial order in this case, the plaintiff reiterates
his claim that Wagner allegedly breached his fiduciary duty to tendering
stockholders. As to motive, the plaintiff sets forth his theory as follows:
Wagner had a motive not to disclose the existence of TCR's
Buyout Proposal to Class members, because it was in his and
TCR's interests to minimize the possibility of competing bids
for Garden Ridge which would have either made it more
expensive for TCR to acquire Garden Ridge or prevented
TCR from successfully acquiring Garden Ridge. There was
no disclosure of the Buyout Proposal or the negotiations
which took place concerning the acquisition of Garden Ridge
until the merger agreement had been signed.'

IV.
To prevail at trial, the plaintiff must prove his case by a
preponderance of the evidence.9 Determination of the weight to be given
any evidence is a matter for the trier of fact. Moreover, "[a] trial court may
determine the weight and credibility to be accorded any witness, " and is
responsible for resolving conflicts in the evidence."0 Where "state of mind

7

See generally Johnson v. Shapiro, 2002 WL 31438477 (Del. Ch. Oct. 18, 2002).
'Joint Pretrial Stipulation and Order at 11.
'See, e.g., Heller v. Kiernan, 2002 WL 385545, at *3 (Del. Ch. Feb. 27, 2002), affd,
806 A.2d 164 (Del. 2002); Smith v. Shell Petroleum, Inc., 1990 WL 84218, at *1 (Del. Ch.
June 19, 1990).
"°Jonesv. Lang, 591 A.2d 185, 188 (Del. 1990).
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or 'consciousness and conscious' is involved, credibility-a [fact-finder]
determination-is often central to the case."'
V.
This case essentially comes down to deciding what Wagner knew
about Uhrig's proposal and when he knew it. This court has already
determined that Wagner's fiduciary duties to Garden Ridge tendering
stockholders did not expire on September 23, 1999, the date on which the
Self-Tender formally closed.' 2 Rather, Wagner's fiduciary duties extended
until (at the earliest) September 27, 1999, the apparent date on which notice
was sent (by letter dated September 28, 1999) by Garden Ridge to its
depositary. 3 Moreover, this court has also already determined that if
Wagner knew of the buyout proposal while he still owed fiduciary duties
to tendering stockholders, such knowledge necessarily must be deemed
material for two reasons:
First, it would have "significantly altered the 'total mix' of
information made available" to the stockholder in deciding
whether to tender one's shares. By holding out, a stockholder
may have been able to reap greater gains when selling
pursuant to a going private transaction rather than the SelfTender. Second, disclosure would be necessary, even if it is
not considered "material" in the traditional sense, because it
would be the only way to make the previously disclosed
information in the Prospectus not materially misleading. The
Prospectus specifically stated that Garden Ridge knew of no
plans or proposals to take [Garden Ridge] private.
Necessarily, this statement means that none of [Garden
Ridge]'s directors had such knowledge either, because such
knowledge would be imputed to the corporation for these
purposes. 4
Thus, the sole remaining question to be answered is whether Wagner had
knowledge of the buyout proposal before September 27 (or September 28),
1999. A review of the record, as a whole, leads the court to conclude that

"Scott v. Bosari, 1994 WL 682615, at *8 (Del. Super. Oct. 26, 1994) (quotation

omitted).

12See Johnson, 2002 WL 31438477, at *6.
131d.
4

1d. at *4 (citations omitted).

