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ANGELO, GORDON & CO., L.P. v.
ALLIED RISER COMMUNICATIONS CORP.
No. 19,298
Court of Chancery of the State of Delaware,New Castle
November 7, 2002
Revised June 6, 2003
Donald J. Wolfe, Jr., Esquire, and Kevin R. Shannon, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; and Dale C. Christensen, Jr.,
Esquire, and John J. Galban, Esquire, of Seward & Kissel LLP, New York,
New York, of counsel, for plaintiffs.
Allen M. Terrell, Jr., Esquire, and Thad J. Bracegirdle, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Geoffrey S.
Stewart, Esquire, and Daniel H. Bromberg, Esquire, of Jones, Day, Reavis
& Pogue, Washington, D.C., of counsel, for defendants.
LAMB, Vice Chancellor
I.
An indenture governs an issuance of convertible subordinated
notes. In the event of a "change of control" of the issuer, a Delaware
corporation, the indenture obligates the issuer to repurchase the notes at
face value. The pending cross-motions for summary judgment require the
court to determine whether a "change of control" resulted from a recent
merger involving the corporate issuer of the notes.
In the merger, the shares of common stock of the issuer were
converted into the right to receive a fraction of a share of common stock of
another Delaware corporation. At the effective time of the merger, those
shares were both covered by an effective SEC registration statement and
listed for trading on a national securities exchange. The notes themselves
were issued in a private placement, and there is nothing in the indenture
that expressly requires the issuer or any successor obligor to register with
the SEC either the notes or the common shares issuable upon conversion
of the notes.
The question presented turns on whether, in order to qualify as an
exception to the definition of "change of control," it is enough that the
shares now issuable upon conversion of the notes be part of the same class
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of common stock issued in the merger in exchange for the common shares.
Or, instead, does the indenture inferentiallyrequire that those shares also
be subject to a valid SEC registration statement as of the date of the
merger?
The court concludes that the availability of the exception to a
"change of control" does not depend upon any consideration of whether the
shares issuable upon conversion of the notes after the merger were covered
by an effective registration statement. The language of the exception was
satisfied so long as (i) the common shares issued pursuant to the merger
were so registered and traded on a national securities exchange, and (ii) the
notes became convertible solely into common shares of the same class.
Whatever obligation the issuer and its successor may have to register the
conversion shares arises only under a registration rights agreement that was
executed in connection with the issuance of the notes.
II.
The plaintiffs (collectively, with others not party to this action, the
"Noteholders") are investment entities that own, or manage accounts that
own, $72.7 million face amount of 7.5% Convertible Subordinated Notes
due in 2007 (the "Notes"). The issuer of the Notes is defendant Allied
Riser Communications Corporation, a Delaware corporation with its
principal place of business in Dallas, Texas (the "Company" or "ARC").'
ARC issued the Notes pursuant to an Indenture dated June 28, 2000 (the
"Indenture") between ARC, as issuer, and Wilmington Trust Company, as
Indenture trustee (the "Trustee"). The Indenture is governed by New York
law. The Notes were initially convertible into ARC common stock at a
price of $15.37 per share.
The Notes were sold in a private placement, without registration
under the Securities Act of 1933. As described in the Indenture, each Note
was to bear a legend that included the following language:
THIS NOTE AND ANY COMMON STOCK ISSUABLE
UPON THE CONVERSION OF THIS NOTE HAVE
NOT BEEN AND WILL NOT BE REGISTERED

'ARC is a facilities-based provider of broadband data, video, and voice communications. Starting in June 1997, the Company's business plan was to install the infrastructure
necessary to carry voice and data traffic and other services, such as conference calling, in office
buildings in the U.S. and Canada. By June 2000, the Company had agreements with real estate
owners and developers to install and operate its networks in over 1,250 office buildings.
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UNDER THE U.S. SECURITIES ACT OF 1933, AS
AMENDED. 2
In connection with the issuance of the Notes, ARC entered into a
Registration Rights Agreement for the benefit of the Noteholders. Pursuant
to that agreement, ARC was required to file a shelf registration statement
covering both the Notes and the conversion shares. The plaintiffs are not
suing for breach of the Registration Rights Agreement; nevertheless, its
terms are pertinent to the resolution of the issues presented by the pending
motions.
On August 29, 2001, ARC and Cogent Communications Group,
Inc. ("Cogent"), a Delaware corporation with its headquarters in
Washington, D.C., announced that they had entered into a merger
agreement pursuant to which each share of ARC common stock was to be
converted into the right to receive 0.0321679 shares of Cogent common
stock. ARC was to merge with a wholly owned subsidiary of Cogent and
be the surviving entity. The Merger became effective on February 4, 2002,
and ARC is now a wholly owned subsidiary of Cogent. On February 4,
2002, as mandated by Section 12.11 of the Indenture, ARC, Cogent and the
Trustee executed a First Supplemental Indenture to provide that, as a result
of the Merger, the Notes should become convertible into shares of Cogent
common stock. The supplemental indenture also made Cogent a co-obligor
on the Notes, although that amendment was not required by the Indenture.
In an earlier opinion in this case, the court denied the plaintiffs'
motion for a preliminary injunction against the ARC/Cogent merger.' The
plaintiffs were motivated to seek that injunction because the performance
of ARC has been dismal in recent times," and they claimed that the terms
of the proposed merger were unfair to them. They asserted claims under
the Indenture that, had they been successful, would have required ARC to

2

indenture, § 2.2.
'Angelo, Gordon & Co. v. Allied Riser Communications Corp., 805 A.2d 221 (Del.
Ch., 2002). The complaint in this matter also names as defendants, in addition to ARC and
Cogent, Gerald K. Dinsmore, CEO and chairman of the board of ARC, R. David Spreng, Donald
Lynch, and Blair P. Whitaker, outside members of the Company's board. Obviously, the
contract-based claim at issue on this motion does not involve claims against these individuals.
'For the nine months ended September 30,2001, ARC had a net loss of $374.1 million.
This extraordinary loss precipitated a write-down of its assets that resulted in ARC's insolvency.
Since the Merger was announced, ARC has negotiated with Cisco Systems Capital Corp. a
workout ofdebt senior to the Notes. Nevertheless, on a balance sheet basis, it remains insolvent.
In June 2000, ARC's common stock was trading at approximately $15 per share. By September
2000, the share price had dropped below $10. Since April 2001, ARC common stock has traded
below $1 per share. In January 2002, it traded in the 15 to 20 cents per share range.
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repurchase the Notes. The court discussed but did not decide the question
now presented by the cross-motions for summary judgment.
ARC has made all interest payments to date on the Notes. Because
they are balloon obligations, no payment of principal is required until 2007
unless one of several provisions in the Indenture is triggered that would
cause the Notes to become due and payable before that time. Examples of
triggers include: (i) a voluntary or involuntary bankruptcy filing,' (ii)
failure to pay interest,6 and (iii) default in the performance of any covenant
or warranty.7 There is no claim before this court with regard to the first
two categories. The complaint does allege that ARC has breached the
covenant to "keep in full force and effect its existence, rights (charter and
statutory) and franchises ... , "' thus triggering an event of default and
accelerating the principal payment obligation on the Notes. This claim,
however, is not addressed in the pending motions.
The focus of Count IV of the complaint and the cross-motions is
whether the Merger constituted a "Change in Control" within the meaning
of the Indenture, thus triggering a right on the part of the Noteholders to
force ARC to repurchase the Notes at par. Specifically, the Indenture
requires ARC to provide notice to Noteholders within 45 days of the
occurrence of a non-qualified Change in Control.9 After receiving this
notice, the Noteholders then have the option to "put" their Notes to the
Company under terms set forth in the Indenture.'0
A Change of Control is defined under the Indenture as:
(1) the acquisition by any Person . . . of beneficial
ownership . . . through a purchase, merger or other

'Ex. A, Indenture § 5.1(7).
"Ex. A, Indenture § 10.1.
7
Ex. A, Indenture § 10.4.
la.
9
"Unless the Company shall have theretofore called for redemption all of the
Outstanding Securities, on or before the 45th day after the occurrence of a Change in Control, the
Company or, at the request and expense of the Company on or before the 15th day after such
occurrence, the Trustee, shall give to all Holders of Securities, in the manner provided in Section
1.6, notice (the "Company Notice") of the occurrence of the Change in Control and of the
repurchase right set forth herein arising as a result thereof and the Company shall issue a press
release including the information required to be included in such Company Notice hereunder."
Ex. A, Indenture § 14.3.
'0 "In the event that a Change in Control... shall occur, then each Holder shall have the
right, at the Holder's option ... to require the Company to repurchase, and upon the exercise of
such right the Company shall repurchase, all of such Holder's Securities not theretofore called for
redemption .... on the date (the "Repurchase Date") that is 45 days after the date ofthe Company
Notice . . . at a purchase price equal to 100% of the principal amount of the Securities to be
repurchased plus interest accrued to the Repurchase Date." Ex. D, Indenture § 14. 1.
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acquisition transaction or series of transactions, of shares
of capital stock of [ARC] entitling such person to exercise
50% or more of the total voting power of all shares of
capital stock of [ARC] . . . or (2) any consolidation of
[ARC] with, or merger of [ARC] into, any other Person,
any merger of another Person into [ARC], or any
conveyance, sale, transfer or lease of all or substantially all
of the assets of [ARC] to another person.
There is no question that the ARC/Cogent merger meets this aspect
of the definition. The Indenture, however, goes on to exclude from the
definition of Change in Control any merger in which the consideration paid
to ARC stockholders "consists of shares of common stock traded on a
national securities exchange... or [that] will be so traded.., immediately
following the Merger or consolidation..." if the Notes become convertible
"solely into such common stock."" The plaintiffs claim that the Merger did
not meet the terms of this exclusion. If they are correct, they currently have
the right to "put" their shares to the Company at par value plus accrued
interest. As will be discussed later in this opinion, the issue comes down
to the proper construction of the phrase "such common stock."
On October 16, 2001, Cogent (then a privately held firm) filed a
registration statement with the SEC on Form S-4 in order to register its
shares of common stock pursuant to the Securities Act of 1933. Cogent's
Form S-4 was declared effective on January 8, 2002. Also, on
December 31, 2001, Cogent filed with the AMEX an application to list
16,077,052 shares of its common stock for public trading. The AMEX
approved Cogent's listing application on January 25,2002. Included among
the shares covered by the application were both the shares issuable to
Cogent common stockholders in the Merger and shares issuable upon
conversion of the Notes following the Merger. On February 5, 2002,
Cogent issued, as consideration in the Merger, shares of its common stock
to the former holders of ARC common stock. Both the AMEX listing
agreement and an effective SEC registration statement covered all of the
shares issued in connection with the Merger.
Before the effective date of the Merger, Cogent also filed a
registration statement on Form S-1 to cover the shares issuable to
Noteholders upon conversion of their Notes after the Merger. Due to
various delays encountered in processing it, the Form S-I did not become
effective until July 5, 2002.

"Ex. A, Indenture § 14.4(2) (emphasis added).
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Between February 6 and 11, 2002, three of the named plaintiffs
each elected to convert $1,000 face amount of their Notes into shares of
Cogent common stock. Each converting Noteholder received only three
shares of Cogent stock-then trading for between $3.10 and $3.27 per
share-in exchange for its $1,000 of Notes. The share certificates issued
to these Noteholders bear a restrictive legend stating that the shares cannot
be sold, unless the shares are covered by an effective registration statement,
or pursuant to an exemption from registration applicable to such sale. In
all respects other than the restrictive legend, the shares of common stock
issued to the Noteholders are the same type and kind as those received by
ARC common stockholders in the Merger.
In.
The plaintiffs argue that the events following ARC's merger on
February 4, 2002 with and into a wholly owned subsidiary of Cogent
constituted a Change in Control under the Indenture. According to this
argument, in order for defendants to meet the exception to the definition of
a Change in Control under the Indenture, the conversion shares had to have
been subject to an effective registration statement with the SEC at the time
of, or immediately after, the Merger. As a consequence of not being
registered, plaintiffs contend, Cogent common stock issuable on conversion
of the Notes could not be "traded" on the AMEX or any other national
securities exchange, or quoted on the NASDAQ National Market System,
immediately following the Merger. Therefore, they say, the Notes did not
become convertible "solely into such common stock," within the meaning
of the Indenture.
Defendants have the burden of proving that the Merger fits into one
of the exceptions to the definition of a Change in Control under the
Indenture.12 Defendants argue that the exception has been met since all of
the consideration for Cogent's acquisition of ARC was the common stock
of Cogent, which was at the time of the Merger, and continues to be, traded
on the AMEX. Thus, ARC's common stockholders received shares in
Cogent that were "traded on a national securities exchange." In addition,
the defendants argue, the Notes were convertible "solely into such common
stock," within the meaning of the Indenture. Under the defendants'
interpretation of the Indenture, the requirement that Notes be convertible

12The burden on the defendants to show that an exception to a Change in Control under
the Indenture has been met is analogous to the burden that an insurer generally has to prove that
an exception to an insurance clause has been met. See Sachs v. American Central Ins. Co., 230

N.Y.S.2d 126 (N.Y. Sup. Ct. 1962).
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"solely into such common stock" is met in either of two ways. First, it is
satisfied because the Notes were convertible solely into shares of Cogent
common stock of the same class and kind as that issued to ARC common
stockholders. Second, defendants argue that the Merger fits within the
exception even if the Indenture is read to require that the conversion shares
themselves be "traded on a national securities exchange." This is so, they
argue, because the absence of an effective registration statement covering
the conversion shares prior to July 5, 2002 did not prevent those shares
from being traded on the AMEX pursuant to an exemption from
registration. 3
IV.
Pursuant to Court of Chancery Rule 56, a motion for summary
judgment should be granted where there are no genuine issues of material
fact and the movant is entitled tojudgment as a matter of law. 4 In deciding
a motion for summary judgment, the facts must be viewed in the light most
favorable to the non-moving party and the movant has the burden of
demonstrating that there is no material question of fact.'" Both parties in
this case have stipulated that there are no questions of fact as to the proper
interpretation ofthe contract terms. The plaintiffs and the defendants agree
that additional discovery is unnecessary to resolve their dispute, and that
a trial is not necessary to interpret the contract.
New York law governs the Indenture and the Supplemental
Indenture. 6 UnderNew York law, "[i]nterpretation of indenture provisions
is a matter of basic contract law."' 7 "[T]he initial interpretation of a
contract is a matter of law for the court to decide.""' Part of the initial
interpretation is the threshold question of whether the terms of the contract
are ambiguous. 9 A contract is unambiguous if it "has a definite and precise
meaning, unattended by danger of misconception" in the purpose of the
agreement and "concerning which there is no reasonable basis for a
"Defendants make a final argument that under New York law the claimed default is
too inconsequential to justify the relief sought in the complaint. The court does not reach this
issue, since the cross-motions are decided on other grounds.
4
See, e.g., Williams v. Geier,671 A.2d 1368, 1375 (Del. 1996).
"Tanzer v. InternationalGeneralIndustries,Inc., 402 A.2d 382,385 (Del. Ch. 1979)
(citing Judah v. Delaware Trust Co., 378 A.2d 624, 632 (Del. 1977)).
"Ex. A, Indenture § 1.11
"7Sharon Steel Corp. v. Chase ManhattanBank, N.A., 691 F.2d 1039, 1050 (2d Cir.
1982).
"K. Bell & Assocs., Inc. v. Lloyd's Underwriters,97 F.3d 632, 637 (2d Cir. 1996).
'9FirstLincoln Holdings,Inc. v. EquitableLife AssuranceSociety ofthe UnitedStates,
164 F.Supp. 2d 383,393 (S.D.N.Y. 2001).
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difference of opinion."2 If a contract is unambiguous, the court is required
to give effect to it as written and cannot consider extrinsic evidence of its
meaning.2 Contract language whose meaning is plain is not ambiguous
simply because the parties have different interpretations.22
V.
The language at issue is found in Section 14.4(2) of the Indenture.
In accordance with that provision, the Merger will be deemed to result in
a Change of Control of ARC unless:
all of the consideration (excluding cash payments for
fractional shares and cash payments made pursuant to
dissenters' appraisal rights) in [the Merger] consists of
shares of common stock traded on a national securities
exchange or quoted on the NASDAQ National Market (or
will be so traded or quoted immediately following [the
Merger]) and as a result of [the Merger] the notes become
convertible solely into such common stock.23
Parsing this language discloses two interrelated elements that must
be satisfied for the Merger to qualify for the exception. First, all of the
consideration paid to ARC stockholders in the Merger (other than as
excluded by the text) needed to consist of shares of common stock in
Cogent that were either traded on a national securities exchange, such as
the AMEX, or quoted on the NASDAQ National Market System. Second,
if the first requirement was met, then as a result of the Merger the Notes
needed to become convertible "solely into such common stock."
There is no disagreement that the first element of this exception
was met. The consideration paid in the Merger (with permitted exceptions)
all took the form of Cogent common stock. Moreover, at the effective time
of the Merger, the Cogent shares issued in exchange for the ARC common
stock were registered with the SEC and covered by a valid listing
agreement with the AMEX. 24They were, unquestionably, "traded on a
national securities exchange.,
2

at 393 (internal citations omitted).
1d. at 393.

21Id.
22

1d.

'Ex. A, Indenture § 14.4(2).
24
This conclusion is buttressed by Exhibit K to the Affidavit ofThad J. Bracegirdle,
submitted in support of the defendants' position, which is a chart summarizing the history of
trading in Cogent shares beginning on February 5, 2002. This shows that Cogent common stock
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There is also no disagreement that, as a result of the Merger, the
Notes became convertible solely into shares of the same class of common
stock issued to the ARC stockholders in the Merger. All those shares were
in every respect identical under Delaware law. For these reasons, if the
second element of the exception found in Section 14.4(2) requires only that
Notes become convertible into shares of the same class of common stock
as the shares issued to the stockholders in the Merger, there is no real
dispute that this element of the exception also was met.
Of course, the plaintiffs reject this reading of the exception. They
urge the court to read the phrase "such common stock" found in Section
14.4(2) as requiring that the shares issuable upon conversion of the Notes
themselves be "traded on a national securities exchange or quoted on the
NASDAQ National Market" at or immediately after the Merger. Because
the registration statement with respect to the conversion shares was not
effective until five months after the Merger, the argument goes, those
shares were not and could not have been so "traded" at the necessary time.
Thus, they say, the Merger constituted a Change of Control.
Reading the Indenture as a whole, and considering the operation of
the contemporaneously executed Registration Rights Agreement, the court
concludes that the language at issue is both unambiguous and fatally
inconsistent with the plaintiffs' position. The reasons for this are as
follows.
The word "such" in the phrase "such common stock" is best read
as referring only to the type or kind of common stock issued to the ARC
stockholders in a merger; in this case, Cogent common stock. As discussed
by an expert in modem legal usage, when it is used "to modify a singular
noun, such typifies LEGALESE as much as aforesaid and same ....
Contrary to what some think, such is no more precise than the, that, or
those."2 In this case, if the phrase in question appeared instead as "the
common stock," or, in legalese, "the aforesaid common stock," or "the same
common stock," there is no question that the exception found in Section
14.4(2) would be satisfied because, as a result of the Merger, the Notes
become convertible into shares of the common stock issued to ARC
stockholders in the Merger.
The plaintiffs' argument, by contrast, would stretch the word "such"
far beyond its meager demonstrative powers. That argument would require
the court to read the word "such" to include the requirement that the

was traded on the AMEX, although not in a large volume, starting immediately after the effective
time of the2 Merger.
5
Bryan A. Garner, A Dictionary of Modern Legal Usage (2d ed.) at 849 (emphasis in
original).
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antecedent "shares of common stock" also be "traded on a national
securities exchange." By the logic of this argument, the meaning of the
word "such" comes to include not only the common stock itself but also the
registration of those shares with the SEC and their listing on the AMEX.
Generally speaking, whether shares of stock "trade" on a national securities
exchange or are registered with the SEC does not depend on any legal
quality or characteristic of the shares themselves. Rather, the ability to
"trade" on an exchange depends on the existence of a listing agreement
between the issuer and the exchange and the presence of an effective SEC
registration statement covering those shares.26 Because these conditions do
not inhere in the stock itself, the court will not interpret the phrase "such
common stock" to include a reference to them.
This conclusion is fully consistent with the apparent purpose of
Section 14.4(2), which was to permit mergers that preserved the value of
the conversion feature of the Notes. As already discussed, the Indenture (as
opposed to the Registration Rights Agreement) did not require ARC to
register either the Notes or the conversion shares. ARC common stock, by
contrast, was publicly traded. If, as the result of a merger, the holders of
ARC common stock receive exclusively shares of some other publicly
traded common stock, the value of the conversion feature of the Notes is
preserved so long as, after that merger, the Notes become convertible solely
into shares of that same common stock. Thus, it would be unusual and
inconsistent with the overall structure of the Indenture to read the phrase
"such common stock" in Section 14.4(2) to contain an unexpressed
requirement that the shares issuable upon conversion after a merger be
registered with the SEC or traded on an exchange."
Additionally, the court notes that the plaintiffs' reading of Section
14.4(2) renders that section unworkable and meaningless as a practical
matter. There is a simple reason for this. At the time ARC and Cogent
agreed to the Merger, there were no "conversion shares." Moreover, there
surely was no expectation that any Noteholder would exercise the right to

"6 Of course, other factors, such as the status of the holder as an insider or the manner
in which the shares were acquired, may also affect a holder's ability to trade those shares on an

exchange.
2The parties spend considerable energy arguing over whether the few conversion shares
that were issued in legended form could have been "traded" on the AMEX before the S-I
registration statement became effective on July 5, 2002. This question appears to turn on difficult,
if not to say arcane, points of law under the Securities Act of 1933. It is unnecessary to reach
these issues because the court disposes of the motions on other grounds. It should be noted,
however, that the very complexity of the issues relating to whether the conversion shares could
have been "traded" in the absence of an effective registration statement reinforces the correctness
of the court's conclusion that the Indenture is better interpreted in a manner that does not implicate
those issues.
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convert, either before or immediately after the Merger, because the
conversion feature was far "out of the money. ' 28 In the circumstances,
when planning to meet the exception to the definition of Change of Control
in the Indenture, ARC and Cogent could never have guaranteed that the
conversion shares would be "traded" at or immediately after the effective
time of the Merger because there were no shares to trade.2 9 Merely
registering unissued shares with the SEC (as the plaintiffs suggest was
required) would not have made a difference. Whether registered or not,
unissued shares do not trade.3"
The foregoing reasons lead the court to conclude that the Merger
satisfied the exception to the definition of a Change of Control within the
meaning of Section 14.4(2) of the Indenture. Thus, the Noteholders do not,
at least for that reason, currently have any right to demand that ARC or
Cogent repurchase their Notes at face value.
VI.
For the above reasons, the plaintiffs' motion for partial summary
judgment shall be and hereby is DENIED, and the defendants' cross-motion
for partial summary judgment shall be and hereby is GRANTED. IT IS SO
ORDERED.

2

he conversion rate of the Notes is 2.09 shares of Cogent common stock for each
$1,000 face amount. In recent months, the Notes have sold in the range of $250 per $1,000 face
amount. Cogent common stock now trades for less than $1per share and, at the time of the
Merger, traded for approximately $5 per share. Thus, it would cost a Noteholder approximately
less than $1 worth of common stock.
$120 to acquire
29
Indeed, it is only because three of the named plaintiffs made the economically
unjustified decision to convert a small fraction of their Notes into a mere handful of shares of
Cogent common stock that there are any conversion shares at all to consider. Clearly, the
existence ofthose shares cannot be material to the outcome of these motions. The meaning of the
Indenture cannot vary depending on whether or not Notes are converted.
3
Nor is this situation unusual or outsidenormal expectations relating to issuances of
convertible securities. Although the parties have not addressed this issue, the court is aware that,
as a general matter, holders of convertible securities have no economic incentive to tender them
for conversion unless a failure to do so will result in a destruction or diminution of the conversion
feature of the instrument.
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BLANK ROME, LLP v. VENDEL
No. 19,355
Court of Chancery of the State ofDelaware, New Castle
August 5, 2003
Richard K. Herrmann, Esquire, and Mary Matterer, Esquire, of Blank Rome
LLP, Wilmington, Delaware, for plaintiffs-counterclaim defendants.
David J. Margules, Esquire, and Karen L. Pascale, Esquire, of Bouchard
Margules & Friedlander, for defendants-counterclaim plaintiffs.
JACOBS, Justice*
Pending are cross motions for summary judgment in this action
brought by a law firm against a former client to recover legal fees. The
plaintiff, Blank Rome, LLP,' and the defendants, who are former clients of
that firm, participated in an arbitration to determine what legal fees the
defendants owed to Blank Rome. After the arbitrator made several rulings
but before he issued his final award, the defendants attempted to withdraw
from the arbitration. In this action, Blank Rome seeksjudicial confirmation
of the final arbitration award, post-award interest, and the legal fees and
expenses it incurred to enforce that award. The defendants seek dismissal
of the complaint, rescission of the arbitration agreement or, in the
alternative, vacation of the arbitration award. This is the Opinion of the
Court on the parties' cross motions for summary judgment. For the reasons
discussed herein, Blank Rome's motion will be granted and the defendants'
motion will be denied.
I. FACTS
Blank Rome, together with another firm, represented the
defendants, Miklos Vendel, Technicorp International II, Inc., and Statek
Corporation, in certain litigations in Delaware.2 Although they prevailed
'Sitting by designation as Vice Chancellor under Del. Const., Art. IV, §13(2).
'At the time that the underlying action and fee action were filed, the firm was known
as Blank, Rome, Comisky & McCauley LLP. The firm officially changed its name to Blank
Rome, LLP on January 2, 2003.
2
Skadden, Arps, Slate, Meagher & Flom, LLP ("Skadden Arps") represented the
defendants in most of the underlying litigations-Technicorplnt7lI, Inc. v. Johnston,2000 Del.
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in the underlying litigation(s), the defendants refused to pay all of Blank
Rome's billed fees, claiming that they were false, incorrect, and otherwise
improper. Blank Rome then sued the defendants in the Superior Court to
recover its unpaid fees. During the Superior Court litigation, the parties
tried, albeit unsuccessfully, to settle the case through mediation.
Eventually, the Superior Court action was dismissed by agreement of all
parties in favor of binding arbitration. Superior Court Judge Richard R.
Cooch entered the parties' Agreement on Binding Arbitration (the
"Arbitration Agreement") as an Order on November 8, 2000.2
The Arbitration Agreement provided that retired Superior Court
Judge Vincent A. Bifferato (the "Arbitrator") would arbitrate the dispute
under the Delaware Uniform Arbitration Act.4 The Arbitrator conducted
hearings between March 5 and March 16, 2001, and the parties submitted
their closing statements to the Arbitrator on March 27, 200 .
On April 24, 2001, the Arbitrator issued the first of five letter
opinions to counsel for the parties by fax and regular mail. In that first
letter opinion, the Arbitrator determined that many of Blank Rome's
charges were reasonable, but that some were not.6 The Arbitrator
acknowledged that he had not scrutinized every penny of the thousands of
disputed charges, but rather, had analyzed the disputed fee charges in terms
of certain broad categories.7 In his opinion, the Arbitrator did not compute
the exact amount the defendants owed, but instead he instructed the parties

Ch. LEXIS 81 (Del. Ch. May 31,2000) (Jacobs, V.C.); Arbitrium (Cayman Islands)HandelsAG
v. Johnston,C.A. No. 13506. During the litigation, one of the defendants' attorneys, Cathy Reese,
Esquire ("Reese"), left Skadden Arps and joined Blank Rome. In March 1998, the defendants
retained Blank Rome, which prosecuted Technicorp Int'l f v. Johnson on their behalf. Blank
Rome also worked on other discrete tasks in related matters. Blank Rome claims that it
represented3 the defendants in all of the cases listed above as well as in two actions in Connecticut.
Blank Rome Comisky & McCauley, LLP v. Vendel, C.A. 99C-05-012 RRC, Cooch,
J.(Del. Super. Nov. 8, 2000) (ORDER) [PX 1]. In this Opinion, the references to "PX" refer to
the exhibits attached to the "Appendix to Plaintiffs Brief in Support of Summary Judgment
Confirming Arbitration Award."
4
PX I at IN1,2. The Delaware Uniform Arbitration Act is found at 10 Del. C. § 5701,
et seq.
'PX 2.
6
PX 4 at 2-4. In this Opinion, the references to page numbers refer to the pages of
substantive text within the respective exhibits, not counting the cover pages that accompanied
faxed awards.
7
1d. In his initial award, the Arbitrator focused on the following categories: (i) charges
for Reese's legal services, (ii) the cost of Blank Rome's attorneys traveling from other offices to
Wilmington, (iii) the "markup" on computerized research, (iv) the use of summaries and digests
for depositions, (v) the costs of copies of exhibits and other papers, (v) the long hours required
to deal with complicated issues and expedited deadlines, and (vi) the delivery costs for food. In
later decisions the Arbitrator used a similar approach to analyze the defendants' objections and
requests for clarification.
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to calculate the math for themselves! Moreover, the Arbitrator offered to
explain his delay in issuing the award, but neither party requested any
explanation or expressed any concern over that short delay.9
On April 26, 2001, the defendants asked the Arbitrator to clarify
certain of his rulings made in his April 24 letter opinion. On May 1, 2001,
the Arbitrator responded by sending a second letter to the parties by regular
mail.' o Thereafter, on May 7, 2001, Blank Rome sent to defendants'
counsel a proposed form of award in the principal amount of $792,134.94.
In response, on May 10, 2001, the defendants delivered to Blank Rome a
$200,000 check in partial satisfaction of their disputed debt," but the
parties remained unable to agree on a final amount that the defendants
owed. On May 18, 2001, Blank Rome submitted to the Arbitrator a second
proposed form of award, totaling $796,523.32.
To that proposed award, the defendants responded, on May 24,
2001, by complaining to the Arbitrator that Blank Rome was seeking fees
to which it was not entitled, and that it was also charging an unreasonable
interest rate. The defendants requested the Arbitrator to reconsider his
assessment ofthe overall reasonableness of Blank Rome's charges, because
(defendants claimed) the Arbitrator had improperly shifted the burden of
proof to the defendants and had also based his holdings on clearly
erroneous findings of fact.
On June 19, 2001, the Arbitrator issued, by regular mail, a third
letter decision that treated the defendants' May 24 letter as a request for
clarification, instead of as a motion for reargument.' In that letter opinion,
the Arbitrator stated that he had not improperly shifted the burden of proof
to the defendants. The Arbitrator defended his findings concerning the
reasonableness of various fee charges. He also clarified his ruling as to
certain expenses, and explained more specifically the amount of interest
that was owed. 3
Despite the Arbitrator's efforts, as late as July 5, 2001, the parties
were still unable to agree on the amount that was owed. Accordingly, the
Arbitrator held another hearing. On December 14, 2001, the Arbitrator
issued a fourth letter opinion (by regular mail) affirming most of his earlier
rulings 4 and providing a further explanation of their basis. As with his

sd. at 4.
Affidavit of Margaritha E. Werren at Exhibit 9 (cover page to the April 24, 2001

9

opinion).

' 0PX 7.
"PX 9.
'2PX 12.
131d.
'4pX 14. In his fourth letter opinion, the Arbitrator adjusted his ruling with respect to
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three earlier letter opinions, the Arbitrator requested the parties to compute
the exact amount the defendants owed.
On December 18, 2001, Blank Rome sent the defendants' counsel
a third proposed form of award. In response, on December 21, 2001, the
defendants informed Blank Rome that they would not have sufficient time
to confirm the accuracy of Blank Rome's proposed award calculation until
after the Christmas holidays. The defendants also took the position that the
Arbitrator had never issued a valid award, because he did not fix a specific
amount of money damages and because he did not properly explain the
bases for his decisions.'"
Then in an about-face, on January 3, 2002 the defendants notified
Blank Rome and the Arbitrator that the Arbitration Agreement had
terminated and that they were withdrawing from the arbitration. The
defendants claimed the Arbitrator had not discharged his duties under
Paragraph 15 of the Arbitration Agreement, which provided that:
Within 10 business days after the close of the hearing, the
Arbitrator will render his award. Although formal
findings of fact and conclusions of law are not required,
the Arbitrator will set forth in a separate opinion the
reasons for the award in brief and concise form, sufficient
to apprize [sic] the parties of the bases for his decision.' 6
The defendants' formal position was that Paragraph 15 was
breached, because almost nine months after the arbitration hearings, no
final award had been rendered and because they never received a separate
opinion apprising them of the bases for the Arbitrator's decision(s).'
Four days later, on January 7, 2002, the Arbitrator signed a Final
Arbitration Award (the "Final Award") on the form that Blank Rome had
forwarded to him on December 18, 2001. The Final Award granted Blank
Rome fees and expenses of $620,514.02." In a cover letter, the Arbitrator
advised the parties that (i) the defendants were not entitled to withdraw
from the arbitration without leave, which had not been granted; (ii) the
award was issued more than ten days after the close of the hearing, in part
because the defendants' repeated objections and requests for clarification
required the Arbitrator to review thousands of pages of exhibits; and (iii)

the mark-up on computerized legal research costs.
"PX
16.
'
6PX 1 at 15.
"PX 17.

IPX 18.
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the defendants waited nearly eight months before asserting the position that
the Arbitrator had missed the ten day deadline for entering the award.
On January 17, 2002, the Blank Rome filed this Court of Chancery
action seeking confirmation of the arbitration award. The defendants filed
an answer and counterclaim, and thereafter they filed in the Superior Court
a motion to vacate Judge Cooch's Order dismissing their lawsuit in favor
of arbitration. On April 12, 2002, Judge Cooch denied the defendants'
motion to vacate on the ground that the Superior Court lacked subject
matterjurisdiction under the Uniform Arbitration Act. 9 As a consequence,
this Court of Chancery action is the only proceeding in which the parties'
fee-related claims and counterclaims are subjudice.
II. THE GOVERNING LAW AND
THE PARTIES' CONTENTIONS
Summary judgment is an appropriate vehicle to review an
arbitration award, because the complete arbitration record is before the
Court and a de novo hearing is not available to determine whether any
statutory exception authorizing vacating the award is applicable."0 Under
Court of Chancery Rule 56, the Court may award summary judgment if,
based upon the undisputed material facts, the moving party is entitled to
judgment as a matter of law.
The Delaware statutory scheme for confirming an arbitration award
is straightforward. Section 5713 of the Delaware Uniform Arbitration Act 2'
requires this Court to confirm an award unless one or more narrowly
circumscribed grounds for vacating the award are established. The
defendants contend that the award should be vacated on two statutory
grounds, namely 10 Del. C. § 5714 (a)(3) and (a)(5),22 which provide, in
pertinent part, that an arbitration award may be vacated where:
(3)

The arbitrators exceeded their powers, or so
imperfectly executed them that a final and definite
award upon the subject matter submitted was not
made; [or]

' 9Blank Rome Comisky & McCauleyLLP v. Vendel, 2002 Del. Super. LEXIS 477 (Del.
Super. Apr. 12, 2002). Paragraph 19 of the Arbitration Agreement also provides that "[tihe
Delaware Court of Chancery shall have jurisdiction over the parties for purposes of entry, appeal
and enforcement of the Arbitrator's award and provisions of this Agreement." PX I at 19.
2
°E.I. duPontdeNemours andCo. v. Custom BlendingInt'l, Inc., 1998 Del. Ch. LEXIS
215 (Del. Ch.
Nov. 24, 1998).
21
10 Del. C. § 5713.
1d. at § 5714.

22
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(5)

[T]he agreement to arbitrate had not been
complied with ....

The defendants contend that the Final Award must be vacated
because the Arbitrator: (i) lacked the power to issue his Final Award, since
by that point the arbitration had already terminated; (ii) improperly served
the award upon the defendants; (iii) misapplied the law; and (iv) did not
properly apprise the parties of the bases for his rulings. The defendants
further argue that Blank Rome is not entitled to the fees and costs it
incurred to defend the arbitration proceedings and the Superior Court and
Chancery proceedings. Blank Rome vigorously resists those contentions.
These conflicting positions generate five issues. The first is
whether the defendants validly terminated the arbitration before the Final
Award was rendered. The second is whether the Award was validly served.
The third is whether the Arbitrator manifestly disregarded the law. The
fourth is whether the Arbitrator properly apprised the parties of the bases
for his rulings. The fifth issue is whether Blank Rome is entitled to its fees
and costs associated with defending the arbitration and the arbitration
award.
These issues are addressed in that sequence.
III. ANALYSIS
A.

Whether The Arbitration Was
Validly Terminated Before The
Arbitrator Issued His Award

The first issue presented is whether the defendants validly
terminated the arbitration, thereby divesting the Arbitrator of any power to
enter a Final Award. The Arbitration Agreement provides that any
arbitration conducted thereunder will be binding and that the Arbitrator is
fully empowered to adjudicate the dispute.23 Although the Agreement
provides that the award will be rendered "[w]ithin 10 business days after
the close of the hearing," it does not create any procedure for terminating
the arbitration.24 The defendants claim that because the Arbitrator failed to
issue his Final Award until almost nine months after the close of the

23

PX I at
1, 3.
1d. at 15.

4
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hearing, their obligation under the Arbitration Agreement had terminated,
thereby entitling them to withdraw from the arbitration.
Any analysis of this claim must begin with the chronological
sequence of relevant events. The parties submitted their closing briefs to
the arbitrators on March 27, 2001. The Arbitrator issued his first letter
decision on April 24,200 1-twenty-one business days after the close of the
hearings, and eleven business days after the ten-day contractual deadline.
Neither at that time nor in the course of the Arbitrator's next three decisions
did the defendants ever complain of any delay or assert that that delay or
any other delays had legal significance.
The argument that the Final Award came too late is meritless. As
a purely factual matter, the initial award was issued on April 24, 2001, not
January 7, 2002 as the defendants argue. Thus, the award was late by only
eleven business days, not by nine months. Moreover, as a legal matter, the
defendants waived their right to object as to the lateness of that and the
later awards. My reasons follow.
I.

When Was The First Award Issued?

The factual premise ofthe defendants' position is that the Arbitrator
did not issue an "award" for almost nine months after the close of the
hearing. To determine the length of the Arbitrator's delay in issuing his
award, it is necessary to determine which "award" the Arbitration
Agreement is referring to, and when that award was issued. The defendants
insist that the Arbitrator's letter opinions of(i) April 24, 2001; (ii) May 1,
2001; (iii) June 19, 2001; and (iv) December 14, 2001 were not "awards."
Rather, they urge that the only legally significant "award" was the letter
issued on January 7, 2002, which (defendants say) was legally void,
because the Arbitrator had been divested of authority on January 3, 2002.
Under Delaware law, an "award" is a decision or determination that
an arbitrator intends to be a final adjudication of a controversy submitted
to arbitration. 5 Here, each of the Arbitrator's five signed letter opinions (i)
decided matters that had been submitted to arbitration, (ii) explained why
certain expenses were (or were not) reasonable, and (iii) provided
information that enabled the parties themselves to quantify the Final
Award. The Arbitrator intended that each letter opinion be sufficient to
2

"Fid. & Deposit Co. ofMaryland v. Delaware Dep't ofAdmin. Serv., 2003 Del. Ch.
LEXIS 51, at *14-* 15 (Del. Ch. May 7,2003, revised May 15, 2003) (holding that a ruling on an
arbitrators interlocutory decision on a narrow procedural question did not constitute an "award");
see also Berryman v. John F. Casey Co., 251 A.2d 565, 567 (Del. Super. 1969); see also Jay E.
Grenig, Alternative Dispute Resolution, at § 6.1, at 100 (2d ed. 1997) (providing that under the
Uniform Arbitration Act, the award must be signed and written).
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enable the parties to agree upon a final form of award. The letters
addressed the merits of the dispute, not interlocutory procedural issues.
The Court therefore concludes that each of the Arbitrator's five decisions
constituted an "award," the first of which was issued on April 24, 2001.
Although Paragraph 15 ofthe Arbitration Agreement states that the
"award" must be rendered within ten days of the close of the hearings, that
provision does not mandate the entry of the finalform of the award within
that ten day period. In this case, the entry of the final awarded amount was
essentially a ministerial act. Moreover, and importantly, the defendants'
construction of the Arbitration Agreement, if accepted, would lend itself to
mischief, because it would give either party the unilateral ability to delay
the issuance of an award by more than ten days, by simply refusing to agree
upon a form of award. If the defendants' construction were accepted, any
party could opportunistically render the entire arbitration a nullity by this
tactic. For these reasons, the Court determines that in these circumstances,
for purposes ofthe Arbitration Agreement, the Arbitrator's initial April 24,
2001 opinion was the "award" that was subject to the ten-day deadline.
Accordingly, the issue becomes whether the eleven-day delay is fatal to the
enforceability of the arbitration award. I conclude that it was not.
2.

Did The Arbitrator's Delay In Issuing The
Initial Or Final Award Invalidate Either?

The defendants advance contradictory arguments to support their
claim that the Arbitrator violated the Arbitration Agreement deadline. On
the one hand, they seek to invalidate the arbitration on the basis that the ten
day deadline in the Arbitration Agreement is jurisdictional, so that any
delay in issuing the award, no matter how slight, revokes the Arbitrator's
powers. On the other hand, the defendants also take the position that
although they did not object to a reasonable delay, they never intended or
agreed to extend indefinitely the Arbitrators time to issue a final award, and
that a nine-month delay in issuing the award was too long, thereby entitling
them to terminate the arbitration.
Parties to an arbitration agreement may fix by contract the time
within which an arbitration award must be rendered.26 The defendants
27
contend that under Fagnaniv. IntegrityFinanceCorporation, contractual
deadlines of that kind are jurisdictional and, if violated, defease the
Arbitrator of all power to decide the case. But, nothing in the Arbitration
Agreement provides, either explicitly or by inference, for such a drastic
26

Grenig, supra note 25, at § 6.3, at 101.
271960 Del. Super. LEXIS 82 (Del. Super. 1960).
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consequence (or for that matter any consequence). Moreover, Fagnani
itself undercuts the argument that delay beyond the ten-day deadline is
jurisdictional because it holds that a party to an arbitration agreement may
waive its objection to the lateness of the award.2" Indeed, courts are
reluctant to invalidate untimely awards in cases where the delay is short, no
party was prejudiced, and conduct amounting to a waiver has occurred.2 9
Although the Arbitration Agreement here contemplated that the
Arbitrator would render an award within ten business days of the close of
the hearing, the defendants never objected to, nor expressed any concern,
over the brief eleven-day delay in rendering the first award. Despite the
Arbitrator's stated offer to explain the reasons for that delay, the defendants
waited almost nine months, until January 3, 2002, to advance-for the first
time-their timeliness objection. That conduct constitutes a waiver of the
defendants' right to object to the tardiness of the initial award.
The Court also concludes that that same conduct also estops the
defendants from claiming that the Arbitrator unduly delayed in issuing his
Final Award. The defendants themselves created the need for delay by
asking the Arbitrator, on several occasions, to clarify his previous rulings
and to revisit certain of their arguments that had been rejected. The
Arbitrator patiently addressed each of the defendants' extensive questions
and each time after doing that, he waited for the parties to reach agreement
on the amount of the Final Award. In these circumstances, it is the
defendants who must shoulder much of the blame for the Arbitrator's delay,
because of their persistent refusal to accept his adverse rulings. The
defendants now seek to take advantage of the delay they created, to the
considerable detriment of Blank Rome, which expended significant time
and resources arbitrating the fee dispute. Given their inequitable conduct,

1

Id. at 75. A waiver occurs when a party knows that he has a right, intends to
relinquish it, and acts inconsistently with that right. Russykevicz v. State Farm Mut. Auto. Ins.
Co., 1994 Del. Ch. LEXIS 103, at *14 (Del. Ch. June 29, 1994).
Before Delaware adopted the Uniform Arbitration Act, arbitration agreements were
governed by common law, and arbitration cases could be heard in Delaware's Superior Court. At
the time that the Superior Court decided Fagnaniin 1960, only one state (Minnesota) had adopted
the Uniform Arbitration Act. Since then, thirty-four states (including Delaware) and the District
of Columbia have adopted that statute. Fourteen other states have adopted other modem
arbitration statutes. Grenig, supra note 25, at § 3.16, at 45-46. The Uniform Arbitration Act
vests in the Court of Chancery the jurisdiction to hear arbitration cases and denies that right to
Delaware's29other courts.
Tomczak v. Erie, 268 F. Supp. 185 (W.D. Pa. 1967) (holding that the court was not
bound by old precedents on common law arbitration that declared untimely awards to be invalid
and thata two-week delay was not fatal to the award); Allan E. Korpela, ConstructionAnd Effect
OfContractualOr Statutory ProvisionsFixing Time Within Which ArbitrationAward Must Be
Made, 56 A.L.R.3d 815; Grenig, supra note 25, at § 6.3, at 101-02.
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the defendants cannot now be heard, Le., are estopped, to object on the
ground of delay."
For these reasons, the defendants' time-based objections to the
initial and the Final Award are rejected.
B.

Whether The Award
Was Validly Served

The defendants next claim that they were not validly served with
the awards. Section 5709 (a) of the Delaware Uniform Arbitration Act
directs the arbitrator to "deliver a copy of the award to each party
personally or by registered or certified mail, return receipt requested,"
unless the arbitration agreement specifies otherwise.3 ' The defendants
contend that the awards (i) should have been delivered to them personally,
rather than to their counsel, and (ii) should have been served by registered
or certified mail, rather than by fax and regular mail. That argument
founders for two reasons.
First, the defendants' position runs afoul of 10 Del. Co. § 5707,
which provides that "[i]f a party is represented by an attorney, papers to be
served on the party shall be served on the parties' attorney."32 Arbitration
awards are included among the "papers" served upon the parties during the
course of an arbitration. On that basis alone, the Arbitrator's delivery of the
awards to the parties' attorneys was proper. Second, although the Arbitrator
delivered all the awards to the parties' counsel by fax and regular mail, at
no time did the defendants object to that procedure. Nor did they ever
complain about the manner of effecting service until June 22, 2002, when
they raised the issue for the first time in a footnote of their Answering
Brief." Thus, the service objection, besides being meritless, was waived
as well.
Having disposed of the defendants' procedural objections, the Court
turns to the defendants' substantive objections to the Arbitrator's rulings.

3

Although the Arbitrator took until December 2001 to respond to the defendants'
questions at July hearing, the defendants waited until January 3, 2002 to object to the delay. I
regard their objection to that delay as also waived.

"10 Del. C. § 5709 (a).
32

1d. at § 5707 (emphasis added).
"In the Matter ofMoritz Kozlowski v. Seville Syndicate, Inc., 314 N.Y.S.2d 439, 449
(N.Y. Sup. Ct. 1970) (holding that the arbitration award should not be vacated simply because it
was made by regularmail even though N.Y. C.P.L.R. 7507-like Delaware's Uniform Arbitration
Act-provided that delivery must be made "personally or by registered or certified mail, return
receipt requested").
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Whether the Arbitrator Manifestly
Disregarded the Applicable Law

The defendants' third claim is that the Arbitration manifestly
disregarded the law. Parties who agree to submit their dispute to
arbitration, are free to designate in their contract what legal rule of decision
shall be applied to the issues being decided.34 Here, the Arbitration
Agreement provided that the parties' disputes, as framed in the complaint
and the counterclaim, would be submitted to arbitration, but that Agreement
did not articulate a legal review standard."
The defendants contend that the Arbitrator was required to-but
did not-treat the arbitration as a claim for breach of contract. Reasoning
from that premise, the defendants urge that Blank Rome was required to
satisfy a dual burden. First, under the defendants' so-called "contract"
standard, Blank Rome had to establish that each specific disputed fee
charge was authorized under the fee agreement, and also was appropriate
and accurate. Second, defendants argue separately that under the Rules of
Professional Responsibility, Blank Rome had to establish independently
that the aggregate fee charge was reasonable. In this case, defendants
assert, the Arbitrator failed to apply the "contract" standard, because he did
not consider the propriety of each individual disputed fee charge. Instead,
(defendants argue) the Arbitrator focused on the reasonableness of the
overall billings, and thereby incorrectly treated the claim as one for "quasi
contract." Because a contract-and not a quasi contract-claim was
submitted for arbitration (the argument goes), the Arbitrator manifestly
disregarded the law in violation of the Uniform Arbitration Act. As a
result, the Arbitrator improperly credited Blank Rome with performing
work that another law firm had completed before Blank Rome had ever
been retained.36
Arbitrators who act in "manifest disregard of the law" are deemed
to have exceeded their authority under Section 5714 (a)(3)." Where an
arbitrator acts in "manifest disregard of the law" by ignoring the controlling
law altogether, the Court may vacate the arbitration award. 3' But a court
34

Grenig, supra note 25, at § 4.2, at 63-65.
PX I at 1 1, 6. The Superior Court dismissed some issues within the case before the
arbitration began, and they were not raised again.
36
'he defendants argue that the Arbitrator made certain factual errors. This argument
falls into that category. The Court, however, is not to engage in a de novo review of the facts
found by the Arbitrator. Meades v. Wilmington Hous. Auth., 2003 Del. Ch. LEXIS 20, at *21
(Del. Ch. Mar. 6, 2003).
37Wier v. Manerchia, 1997 Del. Ch. LEXIS 17 (Del. Ch. Jan. 28, 1997).
3
1d. at "5-*6.
35
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can do that only where there is clear and convincing evidence that the
arbitrator clearly exceeded his authority.39 If any basis to support the award
can be inferred from the facts of record, the Court must conclude that the
arbitrator acted within his authority and must uphold the award. Factual or
legal errors, without more, are not sufficient bases to vacate an arbitration
award.
On this record, the Court is unable to conclude that the Arbitrator
acted in "manifest disregard of the law." Despite the defendants' vigorous
advocacy of their "contract" review standard, they cite no case precedent,
nor any provision of the Arbitration Agreement, that would require this
Court to evaluate legal fee disputes in the manner that they advocate. The
defendants' "contract" standard is ipse dixit, apparently crafted solely for
purposes of this litigation,40 and moreover, is out of step with the legal
authorities that bear relevantly upon this subject.
In State of Wisconsin Investment Board v. Bartlett,4 ' this Court,
applying a standard prescribed by both the Supreme Court and this Court
in earlier cases,42 employed a multi-factor test to evaluate a fee application.
Those factors (which are sometimes referred to as the "Sugarlandfactors")
include: (1) the time and effort expended by counsel; (2) the difficulty and
complexity of the litigation; (3) the standing and ability ofthe attorneys; (4)
the contingent nature of the fee; (5) the stage at which the litigation ended;
(6) the amount of the benefit that can fairly be attributed to the efforts of
the requester of the fees; and (7) the size of the benefit conferred.43 In
Bartlett, the Chancellor also held that, where applicable:
the terms of a fee agreement between a law firm and its
client are appropriate for the Court to consider. Fee

39

1d. at *5.
'he defendants cite authorities that are factually and legally inapposite to the case at
bar. See Int' Bhd ofElec. Workers, Local 1400 v. Citizens Gas & Coke Util., 428 N.E.2d 1320
(Ind. App. 1981) (vacating an arbitration award because the arbitrator was asked to determine
whether a job applicant met the qualifications that the employer established for a particular job
but instead evaluated the fairness of the standards); Aamot v. Eneboe, 352 N.W.2d 647 (S.D.

1984) (vacating an arbitration award because the arbitrator was asked to determine whether a
contract for the sale of property was binding but instead decided to split the property between the
parties); Roadway Package Sys., Inc. v. Scott Kayser, 257 F.3d 287 (3d Cir. 2001) (vacating an
arbitration award where the agreement expressly authorized the arbitrator to determine whether
an employee's termination was within the terms of his employment agreement, but where the

arbitrator ruled on the fairness of the termination procedures).

4'2002 Del. Ch. LEXIS 42 (Del. Ch. Apr. 9, 2002).
42
See, e.g., Sugarland Indus. Inc. v. Thomas, 420 A.2d 142 (Del. 1980); Goodrich v.
E. F Hutton Group, Inc., 681 A.2d 1039 (Del. 1996); In re Prodigy Communs. Corp. S'holders
Litig., 20024 3Del. Ch. LEXIS 95, at *17(Del. Ch. July 26, 2002).
Bartlett, 2002 Del. Ch. LEXIS 42, at * 18.
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agreements cannot absolve the Court of its duty to
determine a reasonable fee; on the other hand, an
ann's-length agreement, particularly with a sophisticated
client, as in this instance, can provide an initial "rough
cut" of a commercially reasonable fee."
Thus, Bartlett and earlier Delaware case law make it plain that there is no
exclusive "contract" standard that an arbitrator must apply when evaluating
the reasonableness of disputed legal fees.
The defendants also point to Delaware's Professional Conduct Rule
1.5(a) as a source for determining the reasonableness of a fee. That Rule
mandates that lawyers shall not charge unreasonable fees or unreasonable
amounts for expenses. But that alternative argument does little to advance
the analysis, because the factors prescribed by Rule 1.5(a) are virtually
identical to those prescribed by the Delaware cases.45
The arbitration record reveals that the Arbitrator applied the
requisite multi-factor legal standard, and that his conclusions, based on that
standard, are supported by evidence. The Arbitrator acknowledged that his
duty was to determine the reasonableness of the disputed fees, a
determination that must be made on a case-by-case basis.46 The issue is
what review process the Arbitrator was permitted to employ in making that
determination.
In the arbitration proceedings, the defendants sought to nit-pick
literally thousands of disputed individual charges, ranging from forty-three
cent telephone calls to several hundred dollars. The defendants insist that
the Arbitrator was obligated to review each of those disputed charges, itemby-item. The Arbitrator disagreed. He declined to scrutinize multitudinous
disputed individual charges because that would be too time consuming and
would serve little purpose.47 Instead, the Arbitrator focused on specific
categories of expense and determined the reasonableness of the total
charges in each category. Given the thousands of disputed individual
44d. at *20.
45 Rule 1.5 (a) provides that a determination of reasonableness must take into account
the (1) time and labor required, the novelty and difficulty of the questions involved, and the skill
requisite to perform the legal service properly; (2) likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude other employment by the lawyer; (3) fee
customarily charged in the locality for similar legal services; (4) amount involved and the results
obtained; (5) time limitations imposed by the client or by the circumstances; (6)nature and length
of the professional relationship with the client; (7) experience, reputation, and ability of the
lawyer; and (8) fixed or contingent nature ofthe fee. Del. Prof I Conduct R. 1.5 (a) (Del. R. Ann.
2003).
4PX 4 at I.
7
4 1d. at 2.
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charges," and the Arbitration Agreement's requirement of a "brief and
concise" explanation of the Arbitrator's findings,4 9 the defendants have not
persuaded the Court that the Arbitrator's methodology was inappropriate.
The record discloses that the Arbitrator scrutinized categories that
correspond to the factors enumerated in Rule 1.5(a), specifically: (i) the
time and effort expended by counsel,"0 (ii) the difficulty of the questions
involved,5" (iii) the fees customarily charged for similar services, 2 (iv) the
amount of money involved and the results obtained,53 (v) the timelines
imposed by the circumstances of the case,54 (vi) the nature and length of the
professional relationship with the clients,5 5 and (viii) the experience and
abilities of the lawyers.5 '
As for the disputed expenses, the parties' fee agreement
contemplated that Blank Rome would charge the clients for photocopies,
telephone calls, and computer research, among other things, and it did not
limit what amounts could be charged for these categories of expense.
Although the defendants objected to the billed cost of those items
(including depositions) that were incurred during the underlying
litigation(s), the Arbitrator concluded that given the nature and the
magnitude of the underlying lawsuits, those costs were justifiably
incurred." In short, there has been no showing that the Arbitrator
"manifestly disregard[ed] the law" within the meaning of 10 Del. C.
§ 5714(a)(3), in determining the reasonableness of the disputed fees.

4
'PX
49

20, 21.
PX I at 15.
-"PX4 at 1,3.
"id.at 4.
12 PX 14 at 1.
"34PX 4 at 4.
11d. at 3.
"Id. at 4.
561d.

"The Arbitrator found that most of the costs were reasonable, and that many of them
were expressly authorized by the fee agreement. Common sense suggests that when a client hires
a lawyer, the client implicitly agrees that the lawyer will have certain resources to accomplish the
task at hand. The client cannot require the lawyer to give diligent representation and at the same
time handcuff the lawyer from having access to the customary tools of the profession (e.g.
photocopies, telephone calls and legal research) and techniques (e.g. summarizing the relevant
portions of lengthy depositions).
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Whether The Arbitrator Properly
Apprised The Defendants Of The
Bases For His Rulings

The defendants next claim that the Arbitrator violated Paragraph
15 ofthe Arbitration Agreement, which directs that the Arbitrator "set forth
in a separate opinion the reasons for the award in [a] brief and concise
form, sufficient to apprize [sic] the parties of the basis for his decision.""8
That Agreement, it should be noted, does not require the Arbitrator to make
formal factual findings or legal conclusions.
The defendants argue that because the Arbitrator failed to comply
with Paragraph 15, the Final Award must be vacated under 10 Del. C.
§ 5714 (a)(5). 5 9 They insist that the Arbitrator was required to issue an
opinion, separate and apart from the Award itself, and that here, the
Arbitrator's letter decisions failed to: (i) address most of their specific
objections, (ii) inform the defendants of the bases for his decision, or (iii)
describe how Blank Rome satisfied its burden of proof. The Court
disagrees.
Where grounds that support an arbitration award are inferable from
the facts of record, the Court must conclude that the Arbitrator acted within
his authority.6" Here, the Arbitrator's awards and his conclusions are
grounded in the record and satisfy the requirements of the Arbitration
Agreement. The Arbitrator's awards briefly, although adequately,
explained his reasons for concluding that it was proper for Blank Rome to:
(i) charge for Cathy Reese's time while she was in hiding;6 (ii) create
summaries or digests for depositions;62 (iii) make copies of papers and

5

PX I at 15.
"Ihis Section permits the Court to vacate an arbitration award if the Arbitrator did not
comply with the Arbitration Agreement.
"6Malekzadehv. Wyshock, 611 A.2d 18, 21 (Del. Ch. 1992).
61In the underlying action, this Court awarded Miklos Vendel (the plaintiff in that case,
but a defendant here) attorneys' fees of approximately $ 1.8 million, payable by the defendants
in that action. One of the defendants in the underlying action was later arrested by London
(Scotland Yard) police, and was later tried and convicted for conspiracy to murder Vendel, his
Delaware counsel (Reese) and other persons. TechnicorpInt7lf, 2000 Del. Ch. LEXIS 81, at *49
n.36. As a result, Reese went into hiding. The Arbitrator was persuaded that Reese was told to
charge for the time that she was in hiding. He found that it was reasonable for her to bill for that
time, because her need to hide was occasioned by her representation of these defendants, and
during that time she lost the opportunity to work on other matters. Because of the danger being
threatened to herself and her family, Reese and her family were forced to leave their home.
Special security measures were also taken at her home and law firm to protect them. PX 4 at 2-3;
PX 7 at 1.
62
The Arbitrator held that based on his thirty-two years of experience on the bench in
civil litigation, the use of digests and summaries is a usual practice, and that summaries and
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exhibits;63 (iv) charge for the time required to prepare for certain exhibits
to be introduced into evidence at trial,' and (v) charge for certain
"marked-up" costs.65 The Arbitrator also explained why he would not
allow Blank Rome's charges for certain travel costs"' and for the high
delivery cost of food for the attorneys. 7 Lastly, the Arbitrator fixed an
interest rate to be applied to the principal amount of the award, and
provided a formula to determine the date from which interest would begin
to accrue.68
The Arbitrator's various awards more than adequately satisfy the
requirement of a "brief and concise statement" of the bases of his decisions.
Although the defendants may not agree with the Arbitrator's findings, 69 the
digests are useful to assist the attorneys where the depositions and other documents are lengthy.
PX4at 3.
"The Arbitrator found that the copy costs were justified based on the volume ofpapers
needed by the attorneys and the Arbitrator. Id. Based on the evidence and the authorities
submitted, the Arbitrator found that a charge of twenty-two cents a page was reasonable. PX 14.
'he Arbitrator found that because ofthe defendants' desire to speed up the underlying
litigation, numerous documents had to be introduced on an expedited basis. He also found that
Reese had a substantial and challenging task in satisfying herself that the documents were
admissible, given the unique issues posed. Accordingly, the Arbitrator found that the research
costs and time involved were justified. PX 4 at 3-4.
63
The Arbitrator initially ruled that although the costs of computerized research are
passed on to the clients, "mark-ups" of such research were not permissible. Id.; PX 7 at I. Later,
however, during the July 5, 2001 hearing, that issue was revisited in greater detail. Blank Rome
explained that it multiplied the Lexis, Westlaw, and telephone costs by 1.5 as a means to recoup
the support costs, which included overhead costs for hardware, software, and personnel. Blank
Rome explained that it was not using those expense categories as a means of earning profit. The
defendants objected to the costs, but the Arbitrator saw fit to grant them. PX 13 at 53-71.
Although the defendants complain of having lost on an issue that they had initially won, that is
an inherent risk of reargument and was a result that they brought upon themselves.
'The Arbitrator found that because Blank Rome's representation letter did not mention
that attorneys (and personnel) from offices other than their Wilmington, Delaware might become
involved in the case, those travel costs could not be billed to the defendants because to do so
would be unreasonable. PX 4 at 3; PX 7 at I.
On July 5, 2001, the defendants argued that Blank Rome's out-of-town attorneys may
have billed their travel time by adding several minutes to their time billed for substantive work.
The Arbitrator examined the billings, but could not ascertain whether that was the case. The
Arbitrator affirmed his earlier ruling upholding the time charged. PX 14 at !.
67PX 4 at 4.
6
spX 12 at 2; PX 14 at 2.
69When reviewing an arbitration award, the Court is prohibited from considering the
merits ofthe dispute submitted to the Arbitrator. Custom Decorative Moldings, Inc. v. Innovative
Plastics Tech., Inc., 2000 Del. Ch. LEXIS 131 (Del. Ch. Aug. 30, 2000); 10 Del C. § 5701.
Here, the defendants bicker over numerous factual findings and assumptions and
whether there was evidentiary basis in the record for those findings. Specifically, the defendants
argue that Blank Rome improperly charged the defendants for (i) nonbillable time to review
various issues, (ii) work for other clients, (iii) personal expenses, (iv) work done after Blank
Rome was removed from given projects, (v) secretarial services, and (vi) $7,289.51 for work
performed before Blank Rome was retained. They also argue that Blank Rome improperly altered
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Arbitrator did his best to satisfy the defendants' seemingly insatiable and
relentless demands for clarification.
The defendants' insistence that they are entitled to a more detailed
analysis in response to each of their objections to the thousands of
individual charges, has no support in arbitration law, equity, or the record.7"
There is no way the Arbitrator could accomplish what the defendants
demanded in a brief and concise manner, as the Arbitration Agreement
required, 7 and, in many cases the defendants sought clarification of rulings
where the Arbitrator's reasoning was--or to a reasonable person should
have been-obvious.
The Arbitrator conducted a hearing that took two weeks. He
considered the testimony of many witnesses, reviewed thousands of pages
of exhibits, and had numerous opportunities to exchange views with the
parties about the case through correspondence. The Arbitrator, who had
served as a Superior Courtjudge for over thirty years, was fully capable of
making judgments about the parties' credibility in those proceedings. His
judgments are supported by evidence of record and will not be overturned.

charges. Blank Rome responded to all these arguments and the defendants replied in turn. In
reality, the defendants seek a de nova review of a multitude of facts decided in the Arbitration.
These detailed factual arguments are beyond the scope of this Court's review. It is not apparent
that the Arbitrator disregarded the law or exceeded his authority and the Court will not disturb his
findings. 70
PX 7, 12, 14. The defendants argue that the Arbitrator allowed certain expenses
without supporting documentation. The Arbitrator explained that although there were some
evidentiary gaps, he made certain assumptions and connected the work performed with what was
needed to get the case ready for trial. PX 7 at I.
The Arbitrator explained that Blank Rome had the burden ofjustifying its expenses and
that he (the Arbitrator) did not improperly shift the burden of proof to the defendants. PX 12 at
1. Although Blank Rome may not have provided specific documentary evidence for every penny
charged and every second worked, such microscopic precision is not required. Blank Rome must
prove its case by a preponderance ofthe evidence, not beyond a reasonable doubt. The Arbitrator
was entitled to base his decision on the entire record of the case and his common sense.
The defendants also argue that the Agreement required that the Arbitrator to issue an
award and a separate opinion. Where the parties agree to arbitrate a disputed value, the award
does not simply settle the value or price. Grenig, supra note 25, at § 6.1, at 100. The Court
perceives no logical reason why the award and the explanation cannot be in the same document.
Courts frequently make awards at the end of their opinions simply by writing "It Is So Ordered."
Because the Arbitrator explained his reasoning in his letter decisions, they are properly regarded
as both "opinions" and "awards."
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E.

Blank Rome's Entitlement
72
To Its Fees And Costs

The final issue concerns Blank Rome's entitlement to the fees and
costs it incurred in establishing its entitlement to its fees on the underlying
litigation. The parties' Agreement provides that if the arbitration award is
not satisfied within ten business days of its issuance, the party who is owed
payment may enter the award as a judgment of this Court, and shall be
entitled to all of its fees and costs incurred in collecting the award. 73 The
Agreement further provides that the award shall be nonappealable except
as provided by 10 Del. C. § 5714, and that the prevailing party in an appeal
or collateral attack shall be entitled to its costs and reasonable attorneys'
fees.74
In this case, the Final Award was not satisfied within ten days, and
the defendants' challenges under Section 5714 have been rejected.
Accordingly, Blank Rome is entitled to have the Final Award entered as a
final judgment. It is also entitled to recover its costs and reasonable
attorneys fees expended in defending the Final Award and Arbitration
Agreement in the Superior Court and in this Court.
The defendants argue (in one sentence in a footnote) that they are
entitled to recover their own fees and expenses "[f]or the [same] reasons
articulated by Blank Rome."70 The defendants fail to explain what fees
they seek to recover and the legal basis for this claim. The defendants were
not found entitled to recover any money under the Final Award.
Accordingly, they cannot recover fees under the Arbitration Agreement.76
Likewise, because they did not prevail in their appeal of, and collateral
attack upon, the arbitration award, they are not entitled to recover under
Section 5714.

'On May 24, 2001, the defendants were disputing $84,412.88 in legal fees. By July 5,

2001, they told the Arbitrator that they were closer together with respect to some issues. In the
underlying litigation, the defendants won at least $30.3 million dollars (the defendants claim that
the verdict was worth $40 million). By the time that the Final Award was computed, the legal
charges were worth slightly more than $820,000-a figure that does not include the cost of the

arbitration and the litigation that followed. Thus, whatever the value of the original verdict, the
disputed amount (which was less than $84,412.88) represented a fraction of one percent of the
final judgment or less than ten percent ofthe total legal charges by the end of this case. Given the
distinct possibility that the defendants would be ordered to pay Blank Rome's costs of defending
the award, the case offered a prime opportunity for settlement at that time.
7PX 1 at I 16, 17.
74

1d. at 18.
Defendants' Brief in Support of the Clients' Summary Judgment Motion and in
Opposition76to Blank Rome's Summary Judgment Motion at 15 n.8.
pX I at IM 16, 17.
75

226
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IV. CONCLUSION
For the above reasons, the Court grants Blank Rome's motion for
summary judgment and denies the defendants' cross motion for summary
judgment. The parties shall confer and submit an agreed-upon form of
order and final judgment implementing the rulings in this Opinion.

GOTHAM PARTNERS, L.P.
v. HALLWOOD REALTY PARTNERS, L.P.
No. 15,754
Court of Chanceryof the State of Delaware,New Castle
July 8, 2003
Edward M. McNally, Esquire, Michael A. Weidinger, Esquire, Linda D.
Martin, Esquire, and Mark W. Saltzburg, Esquire, of Morris, James,
Hitchens & Williams LLP, Wilmington, Delaware, for plaintiff.
Michael D. Goldman, Esquire, Stephen C. Norman, Esquire, and Matthew
E. Fischer, Esquire, of Potter Anderson & Corroon LLP, Wilmington,
Delaware, for defendants Hallwood Realty Corporation, The Hallwood
Group Incorporated, Anthony J. Gumbiner, and William L. Guzzetti.
Elizabeth M. McGeever, Esquire, of Prickett, Jones & Elliott, Wilmington,
Delaware, for defendant Hallwood Realty Partners, L.P.
STRINE, Vice Chancellor
In this case, plaintiff Gotham Partners challenged a series of
transactions (the "Challenged Transactions") involving Hallwood Realty
Partners, L.P. (the "Partnership"), a limited partnership whose units trade
on the American Stock Exchange. Those Transactions resulted in the
acquisition of more units in the Partnership by the parent corporation of the
Partnership's general partner. Those units solidified the general partner's

20041

UNREPORTED CASES

control because the Partnership Agreement requires a two-thirds vote to
remove the general partner (the "Two-Thirds Removal Provision").
In its post-trial opinion,' this court held that one of the Challenged
Transactions breached the contractually-imposed entire fairness standard
contained in the Partnership's governing agreement; namely, the resale of
293,539 units to the parent of the general partner after the Partnership had
acquired those units in an odd lot tender offer made at the same market
price used in the resale (the "Odd Lot Resales"). The court, however,
rejected Gotham's preferred remedy of rescission, finding that rescission
was practicable but unwarranted. In lieu of rescission, the court imposed
a monetary remedy requiring the relevant defendants to pay damages based
on an amount of $25.84 per unit, a price that was 82% greater than the
$14.20 market price paid in the Odd Lot Resales.
On appeal, this court's liability finding was affirmed.2 The Supreme
Court, however, remanded the case because it concluded that this court had
abused its remedial discretion by failing to account adequately for a control
premium in its remedy award. Although the Supreme Court affirmed this
court's denial of rescission, it ordered this court to come up with a remedy
involving either monetary and/or equitable relief that compensated the
Partnership for the increased security over control that the general partner
achieved in the Odd Lot Resales.
In this opinion, I award such a remedy. The amount that I award
is pegged to a value of $36.02 per unit. This constitutes a 154% premium
over the market price paid in the Odd Lot Resales and represents a premium
far in excess of what any other purchaser would have paid to the
Partnership for the units. Using the total dollar figure I have awarded, I am
confident that the general partner could have effected a non-coercive tender
offer with the provision of full information to unitholders at a per unit price
of the original damage award of $25.84 per unit and received tenders of
units far in excess of the 293,539 units received in the Odd Lot Resales.
Moreover, the general partner and its affiliates could have made market
purchases akin to the number of units received in the Odd Lot Resales over
a commercially reasonable period and would not have paid materially in
excess of the original damage award. For all these reasons, I believe that
the award granted complies with the spirit of the remand and more than
generously accounts for a control premium, when real world factors are
taken into account.

'Gotham Partners,L.P. v. Haliwood Realty Partners, 795 A.2d 1 (Del. Ch. 2001)
).
(hereinafter Post-Trial Op., 795 A.2d at ---.
2
Gotham Partners v. Hallwood Realty Partners, L.P., 817 A.2d 160 (Del. 2002)
(hereinafter Sup. Ct. Op., 817 A.2d at __).
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1. Factual Background and Procedural History
A. The Defendants
The relevant defendants at this point are:
0
*

*
"

Hallwood Realty Corporation, hereinafter referred
to as the "General Partner";
The Hallwood Group Incorporated ("HGI"),
which is the parent of the General Partner and
purchased the units in the Odd Lot Resales;
Anthony J. Gumbiner, who is a director and the
chief executive officer of the General Partner and
HGI, and HGI's controlling stockholder;
William Guzzetti, who is a director and the
president of the General Partner, and an officer of
HGI.

For the sake of simplicity, I refer to them collectively as the defendants,
and ignore the other defendants in this case, who have already received a
judgment in their favor.
The defendants collectively have an interest in securing the General
Partner's control over the Partnership. The General Partner receives a
healthy stream of fees from its management of the Partnership, which
includes the payment of substantial salaries to Gumbiner and Guzzetti. By
stipulation, Gotham agreed not to argue that the level of compensation paid
to the General Partner for its management services was excessive, and it is
bound by that agreement.3
Nonetheless, it is an important fact that the defendants benefit
financially from control over the Partnership.
B. The Plaintiff-Gotham Partners
This action was brought by Gotham Partners. Gotham Partners
first bought into the Partnership in late 1994 and continued to buy until
1996. It took a pause at one point because it preferred to make other

3

Because of this stipulation and because of the absence of any evidence that the

management costs of the Partnership are excessive, Gothams attempt in certain of its arguments
to imply that the management costs are too high or ought to be backed out of an analysis of the
Partnership's value are improper and are not supported by the record. They will not be dealt with
further in this opinion.
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investments. It appears that Gotham bought into the Partnership in order
to put it into play.
Gotham eventually bought at market prices 4 the maximum number
of units (just short of 15% of the total units) that would not trigger the
Partnership's poison pill. It then sought to cause the Partnership to take
action, such as converting the Partnership into a real estate investment trust
("REIT"), that would, in Gotham's view, increase unitholder value. When
its requests for action did not produce the desired response, Gotham
eventually filed a books and records action and then this suit. Gotham
brought these suits long after the Challenged Transactions had been
completed, even though Gotham was aware of those transactions at the time
they were executed. Instead, Gotham sat on its rights.
Throughout the course of this now lengthy litigation, Gotham never
made a tender offer to acquire the rest of the Partnership. Instead, it fought
on with this case, using it as a lever to cause the General Partner to put the
Partnership in play or to convert to a REIT. By 2002, however, Gotham
had fallen on extremely hard times.
In March 2003, shortly before the trial after remand, Gotham sold
most of its stake to High River Limited Partnership, an entity controlled by
Carl Icahn, for $80 per unit, a price nearly four times the average price
Gotham had paid to the buy units it sold. Gothan retained the right to 50%
of the profits that High River would make if it resold the units within three
years. Gotham also retained a certain number of units so it could continue
to press this case.'
During the time when trial in this case was imminent, High River
made an unsolicited tender offer at $100 per unit. The General Partner has
opposed that offer, and separate, expedited litigation is now pending
regarding that response. High River has acknowledged its hope that this
litigation gives it leverage in its takeover fight.
C. This Lawsuit and the Challenged Transactions
Gotham Partners brought this action challenging the following
transactions consummated by nominal defendant Hallwood Realty Partners,
L.P. (the "Partnership"):

4From October 1994 to September 1996, Gothamboughtnearly 250,000 units at market
prices with an average price far less than the original damage award.
'Without the potential to receive more payments from High River, Gotham's interest
in its units would, it appears, be largely overshadowed by its desire to recoup the substantial
attorneys' fees it has incurred to date.
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The "Reverse Split"-A March 1995 five-to-one reverse unit split.
In connection with the Reverse Split, HGI purchased 30,000 postSplit Units at $11.88 a unit, which was the market-based price tied
to the issuance to HGI.
The "Option Plan"-A March 1995 unit option plan that granted
86,000 post-Split units to officers and employees of the General
Partner, including HGI's controlling stockholders, defendants
Anthony Gumbiner and the late Brian Troup. The 86,000 options
constituted nearly 5% of the Partnership's 1,747,765 units, and
were set at a market-based price tied to the issuance of the units.
The "Odd Lot Offer" and "Odd Lot Resales"-A June 1995 odd lot
tender offer in which the Partnership bought 293,539 post-Split
units in blocks of fewer than 100 from June 5, 1995 to July 10,
1995 or over 16% of the Partnership's units. The Partnership then
re-sold these to HGI for $4.1 million, or approximately $14.20 a
unit-the identical price paid by the Partnership to unitholders,
which was based on a market price formula. The Odd Lot Offer
was exempt from the federal disclosure regulations that govern
other tender offers. As a result, the unitholders were provided with
no financial information in specific connection with the offer that
they could use to evaluate the fairness of the Offer price.

After the Odd Lot Resales and Reverse Split, HGI increased its
holdings of the Partnership from 5.1% to approximately 25%. If the
Options granted to its affiliates are included, HGI's control increased to
approximately 30%. These percentages are important because of the TwoThirds Removal Provision in the "Partnership Agreement."
HGI alleged that the Challenged Transactions were unfair to the
Partnership's unitholders because they permitted HGI to pay an unfairly low
price to acquire units that secured its unassailable control over the
Partnership. In its complaint, Gotham alleged that the General Partner and
its directors breached their fiduciary and contractual duties in effecting the
Challenged Transactions.
The fiduciary duty claims against the General Partner were
dismissed by an award of summary judgment because the Partnership
Agreement's provisions supplanted the traditional default fiduciary duties
that applied to the General Partner.! Thus, it was held that the validity of

'he Partnership had filed regular quarterly and annual reports from which value
determinations could be calculated.
'See Gotham Partners, L.P., v. Hallwood Realty Partners, L.P. ("Gotham Summ. J.
Op."), 2000 WL 1476663 (Del. Ch. Sept. 27, 2000).
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the Challenged Transactions and the liability of the defendants therefor
depended on whether the Challenged Transactions were consummated in
conformity with the Partnership Agreement.
The case then proceed to trial, with the focus being on whether the
Challenged Transactions were effected in compliance with the Partnership
Agreement. This court then issued its lengthy Post-Trial Opinion, which
contains factual findings and legal conclusions this court still relies upon,
except to the extent they were reversed by the Supreme Court. Because
that is so, this opinion will not repeat all the liability determinations
previously made nor all the facts underlying this remedy determination.
Instead, this opinion will address the factual background more summarily,
based on the understanding that the Post-Trial Opinion sets forth the facts
more fully and that the reader is familiar with that prior opinion and the
Supreme Court's opinion.
With that understood, the basic story is as follows. After trial, it
was found that the Reverse Split and the Option Plan were consummated
in conformity with the Partnership Agreement. This conclusion was not
appealed and is final. Those Transactions left HGI and its affiliated
officers with control over 11% of the Partnerships units, when options are
included.
As to the Odd Lot Resales, the court rendered a different
conclusion. Because the Odd Lot Resales involved the resale of existing,
listed units to HGI, the court held that the transaction required approval by
the General Partner's Audit Committee and had to be effected on terms no
less favorable than could have been procured from a third-party comparable
to HGI. The relevant contractual provisions implicated by the Odd Lot
Resales were §§ 7.05 and 7.10(a) of the Partnership Agreement. Section
7.05 states that the Partnership "is expressly permitted to enter into
transactions with the General Partner or any affiliate thereof provided that
the terms of any such transaction are substantially equivalent to terms
obtainable by the Partnership from a comparable unaffiliated third party."
Section 7.10(a), meanwhile, states that the General Partner shall "form an
Audit Committee ...comprised of two members of the board of directors
who are not affiliated with the General Partner or its Affiliates except by
reason of such directorship ....The function[] of the Audit Committee
shall be to review and approve.., transactions between the Partnership and
the General
Partner and any of its Affiliates." The General Partner and its board failed
to comply with these contractual requirements.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 29

D. The Partnership8
The Partnership was created in 1990 through the consolidation of
a group of financially troubled real estate partnerships managed by Equitec
Financial Group. HGI-through the General Partner-bought the general
partner interest from Equitec. In a roll-up, unitholders were given the
opportunity to exchange their pre-existing units for units in the Partnership,
which were to be listed on the AMEX. The Equitec unitholders were told
that units like the ones they were receiving typically trade at a steep
discount to net asset value. They were also informed of the Two-Thirds
Removal Provision and the depressing effect that provision could have on
unit price. Eight of the Equitec partnerships accepted the offer and the
Partnership was formed.
The Partnership began its operations with a portfolio of commercial
and industrial real estate that was of less than prime quality. The portfolio
included Class B and Class C office properties and industrial facilities. As
a general matter, the portfolio facilities were also located in secondary
markets.
In its early years, the Partnership was also plagued by litigation
arising out of the Equitec era. That litigation was expensive and a drag on
performance. This litigation came at a time when the Partnership and other
real estate entities were grappling with a serious real estate recession.
Years of unprofitability resulted, during which the General Partner
struggled to get rid of unprofitable properties and maximize occupancy at
its remaining properties. It disposed of many of its properties by deeding
them in lieu of foreclosure to lenders.
By the time when the Challenged Transactions were first
proposed- 1994-the Partnership was performing somewhat better. While
it had not yet demonstrated its ability to perform profitably on a consistent
basis 9 and still carried a very heavy debt load, the Partnership had rightsized its portfolio, endured a serious real estate recession, increased its
occupancy rates, and reached a level of health whereby it was realistic to
seek to refinance its debt on more favorable terms.
Its units were, however, trading at very low prices. Before the
March 1995 Reverse Split, the units had traded in the $2 range. Although
this price was higher than the lows that prevailed at the depth of the
recession and there was no imminent threat of delisting, this $2 range price
was not attractive to investors, particularly institutional investors. The

'A more detailed history is found in the Post-Trial Opinion.
9

In fact, it suffered losses of over $18 million in 1994 and continued to have negative

cash flow into 1995.
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Reverse Split had the effect of getting the unit prices above $10 a piece, a
more attractive level.
And by the time of the Odd Lot Resales-the summer of 1995-the
Partnership's solid occupancy rates and the recovery in the real estate
markets made a favorable refinancing a likely possibility in the near future.
Although the Partnership did not have a large amount of cash on hand, its
cash position was not weak. As the court found in the Post-Trial Opinion,
a well-motivated Audit Committee might well have put off the Odd Lot
Resales until the time when the Partnership could finance the Odd Lot
Offer itself.
Of course, the mere fact that the Partnership was doing better as of
the summer of 1995 does not mean that it was in the pink of health.
Although refinancing prospects were more promising, as of the time of the
Odd Lot Resales they were not guaranteed. Nor was the real estate
recovery firmly established. And the fact remained that the Partnership's
portfolio was not made up of prime facilities in first-tier markets. The
ability of the Partnership to generate profits on a regular basis had yet to be
demonstrated.
Furthermore, the Partnership was a relatively small entity, having
earnings before interest depreciation taxes and amortization ("EBITDA")
of only $23.3 million for the year before the Odd Lot Resales. Thus, the
Partnership was smaller than most publicly-listed real estate entities.
Unlike REITs, the Partnership did not pay out regular distributions and did
not have profits to distribute even if it wished to make pay-outs. Unlike
REITs, the Partnership had an external management structure through the
General Partner. These factors all tended to make the Partnership a less
attractive investment relative to REITs.
This summary overview is all that I will impose on the reader. I do
note that this summary far exceeds any presentation about the fundamentals
of the Partnership that was presented on remand by the parties. Gotham,
in particular, presented a financial expert, who deliberately eschewed any
close examination of the Partnership's actual performance or
characteristics.
E. The Court's Original Post-Trial Decision
As the Post-Trial Opinion points out, the defendants did not
comply with §§ 7.05 and 7.10 of the Partnership Agreement in large
measure because they acted as if the Odd Lot Resales were governed by
another portion of the Partnership Agreement dealing with the issuance of
units. If the Odd Lots had been issued to HGI, the Partnership Agreement
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would have permitted the use of a market price average except in egregious
circumstances and no Audit Committee approval would have been required.
Because §§ 7.05 and 7.10 applied, however, and were not complied
with, the Partnership Agreement was not honored. But I denied Gotham's
requested relief of rescission, finding that Gotham had unreasonably
delayed in bringing suit and that the General Partner had not sought to
injure the Partnership by effecting the Odd Lot Resales.
As an alternative to the unwarranted remedy of rescission, I
awarded monetary damages. Because of the breach of the Agreement's
contractual entire fairness standard, I presumed that injury to the
Partnership occurred. In that regard, I noted that a well-motivated Audit
Committee might not have gone forth with the Odd Lot Resales because the
acquisition of 293,539 units by HGI gave the General Partner an almost
unbeatable hand in a proxy fight. This conclusion was buttressed by
several factors, not the least of which was the Two-Thirds Removal
Provision.
The Post-Trial Opinion did not assume that the General Partner had
no control before the Odd Lot Resales. Instead, it recognized that while the
General Partner had already purchased control and was already in a strong
position given its existing unitholdings, the two-thirds removal threshold,
and other provisions of the Partnership Agreement giving it defensive
leverage," there was still a difficult, but real, opportunity for an insurgent
to unseat the General Partner through a proxy contest. The units acquired
in the Odd Lot Resales took what was a very difficult endeavor and turned
it into a practical impossibility.
As such, the Audit Committee might have concluded not to go
forward with the Odd Lot Offer until such time as the Partnership itself
could buy the units. Or, alternatively, it could have demanded a premium
in excess of market to account for the increased level of security that the
General Partner would acquire. In addition, the court noted that the Audit
Committee might have sought to use other indicators of value to obtain a
higher price in negotiations. Because the Audit Committee had not
functioned independently and thus had not considered these relevant
factors, the court crafted a remedy designed to redress this harm.
Therefore, the court awarded damages amounting to an 82%
premium over the market price paid in the Odd Lot Resales. The court had
to fashion this damages award on a record devoid of any formal valuations
of the Partnership. Gotham did not present any damages calculation and

"These include the ability to determine whether new unitholders will be admitted as
voting limited partners. Others include the ability to issue new units to itself at market and
provisions ofthe Partnership Agreement capacious enough forthe implementation ofa poison pill.
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instead pressed for a rescission remedy. In view of Gotham's default and
the denial of its request for rescission, the court worked with the limited
evidence it had and put the burden of uncertainty on the defendants:
Much of the uncertainty that surrounds the
question of what damages should be awarded is the fault
of the defendants. Had the defendants conducted a
contemporaneous market check, there would be real-world
evidence of what a third party might have paid.
Likewise, the failure of the defendants to have the
Audit Committee review and approve the Odd Lot Offer
also bears on the proper remedy. A properly functioning
Audit Committee would have compared the relatively
modest benefits of the Odd Lot Offer for the Partnership
with the lock on control that HGI would receive. Such an
Audit Committee might well have decided that the Odd
Lot Offer's benefits were far too slight to justify depriving
unitholders of the effective ability to remove the General
Partner, unless HGI paid for that deprivation with a hefty
premium. In the alternative, the Audit Committee might
have pressed management to use the Partnership's cash on
hand to retire the Odd Lots for the benefit of all
unitholders, or to defer the Odd Lot Offer until that could
be done. Finally, the Audit Committee might have
demanded a real market check.
None of these things were done. Instead, HGI was
permitted to purchase a large number of units at a low
price and thereby insulate the General Partner from any
realistic threat of removal.
I conclude that it is more likely than not that the
Partnership could have obtained a better price from HGI or
another party than was paid in the Odd Lot Offer, had the
defendants complied with their contractual duties. There
were other possible purchasers. The Partnership units
The
were trading at a steep discount to NAV.
Partnership's prospects and performance were
improving-a conclusion buttressed by HGI's own selfinterested decision to go forward with the Odd Lot Resales
in May 1995, when it had declined to do so in October,
1994.
There is, admittedly, some plausibility to the
defendants' arguments that no purchaser would have paid
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a premium to buy a minority block in view of the General
Partner's authority under the Agreement. See Agreement
§ 13.05 (permitting general partner to determine if
unitholders get to become limited partners with voting
rights); see Gotham S. J. Op., mem. op. at 26-27
(discussing this power). Moreover, Gotham's comparables
are not wholly comparable. Nonetheless, it must be
remembered that the Audit Committee was not bound to
approve the Odd Lot Offer at the bare minimum price level
conceivable under § 7.05. It could have taken into account
the fact that the Odd Lot Resales were of particular
advantage to HGI and demanded value for that advantage
in exchange. After all, the Odd Lot Resales solidified
HGI's control. And HGI, unlike other purchasers, was able
to use its control of the General Partner to determine when
the Partnership should liquidate its assets, and therefore
did not face the same liquidity problems a non-controlling
purchaser would have.II
Although the original damage award suffered from the sort of
imprecision that tends to afflict all after-the-fact financial calculations of
value, the award seemed a realistic one, albeit at an 82% premium to
market that HGI likely would never have agreed to pay in order to fund the
Odd Lot Offer.
II. The Appeal and the Remand Order
Gotham appealed certain rulings contained in the Post-Trial
Opinion. The defendants filed a cross-appeal.
Gotham argued that this court properly held the defendants liable
but that it had erred by failing to grant its preferred remedy of rescission.
In the alternative, Gotham argued that the monetary remedy the court
entered was inadequate and that this court had abused its discretion by
failing to grant rescissory damages, to sterilize HGI's voting power acquired
in the Odd Lot Resales, or to award a control premium. For their part, the
defendants argued that the liability finding was improper because the Odd
Lot Resales were consummated in accordance with § 9.01(b) of the
Partnership Agreement, which dealt with issuances.

"795 A.2d at 36-37.
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The Supreme Court's decision rejected the defendants' cross-appeal,
finding that the Odd Lot Resales were subject to §§ 7.05 and 7.10(a) of the
Partnership Agreement and that those sections had not been satisfied.
The Supreme Court also rejected the primary argument Gotham
advanced on appeal, which was that this court erred by denying its request
for rescission. In so ruling, the Supreme Court took note of the fact that
this court's denial of rescission did not rest on the ground that rescission
was impracticable-it was practicable then and remains so today-but on
the ground that rescission was unwarranted when two factors were
considered. Those factors were that:
(1)

(2)

Gotham delayed bringing suit for an injunction or
rescission until it "tested the waters" and the
Partnership's publicly listed units rose in value;
and
The Odd Lot Resales was not a "conscious
scheme to entrench the General Partner's control
and enrich HGI through the sales of Partnership
units on the cheap in deals effected without
2
procedural safeguards or full disclosure.'

But the Supreme Court did find favor with some aspects of
Gotham's argument on appeal. To wit, the Supreme Court found that this
court's alternative remedy of monetary damages did not adequately
compensate the Partnership for the solidification of control that HGI
obtained as a result of the Odd Lot Resales:
Although the Vice Chancellor found that the defendants
did not intend for the General Partner to become
entrenched or HGI to be unjustly enriched, the Odd Lot
Resales had that effect. The Court of Chancery was thus
required to remedy that effect by compensating the limited
partners for a control premium. As the Vice Chancellor
recognized, the Audit Committee-whose contractuallymandated functions were not implemented-conceivably
would have "taken into account the fact that the Odd Lot
Resales were of particular advantage to HGI and
demanded value for that advantage in exchange" because
the "Odd Lot Resales solidified HGI's control."' 3
"2Sup. Ct. Op., 817 A.2d at 174 (quoting Post-Trial Op., 795 A.2d at 36).
"3Sup. Ct. Op., 817 A.2d at 177 (quoting Post-Trial Op., 795 A.2d at 37.
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The Supreme Court concluded that this court erred by inadequately
taking these factors into account because the Supreme Court perceived that
the monetary damages award did not include a control premium, even
though that award required the defendants to pay an amount 82% over the
market price paid in the Odd Lot Offer.'4 In addition, the Supreme Court
found that this court abused its discretion by failing to "address and decide
the applicability of rescissory damages."' 5 The Court remanded the case for
a new remedy determination centering on the following tasks (the "Remand
Order"):
First, the Court of Chancery should seek to
quantify how the challenged transaction would have been
consummated had the defendants adhered to the
Partnership Agreement's contractual entire fairness
provisions. Specifically, the court should determine and
consider what price the Audit Committee would have
approvedforthe Odd Lot Offer resales to HGI if the Audit
Committee had been aware that the transaction would
result in HGI solidifying control over the Partnership.
Second, the Court of Chancery should reconsider and
award some form or combination of the various equitable
remedies available to the limited partnership, including
rescissory damages, sterilization of voting rights, and
other appropriate methods of accountingfor a control
premium. We note that the Court of Chancery has the
discretion to consider afresh in light16 of the above analysis
whether or not to order rescission.
III. The Meaning of the Remand Order
The parties have sparred over the meaning of the Remand Order.
Gotham's deconstructionist reading is that the Remand Order is an implicit
order to this court to revisit and change its denial of rescission as a remedy.
Alternatively, it reads the Remand Order as requiring me to engage in a
"counterfactual" determination of past history, whereby I attempt, by
retroactive application of some sort of financial game theory, to scope out
the terms on which a transaction between the Partnership and HGI would

4

'S up. Ct. Op., 817 A.2d at 177.
"Sup. Ct. Op., 817 A.2d at 177.
"Sup. Ct. Op., 817 A.2d at 177-78 (emphasis added).
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have occurred had the Audit Committee been properly charged as to its
responsibilities.
By contrast, the defendants read the Remand Order as requiring
this court to fashion a remedy that takes into account the degree of control
that was transferred to HGI in the Odd Lot Resales. That degree of control
should be used, in combination with an assessment of the value of the
Partnership at the time of the Odd Lot Resales, to come up with a damages
award that adequately includes a control premium.
My reading of the Remand Order is closer to that of the defendants
than to that advanced by Gotham. It is impossible for me to determine
exactly how a properly conducted negotiation between HGI and the Audit
Committee would have transpired in the summer of 1995 when the Odd Lot
Resales took place. Indeed, I agree with Gotham on one central point: I do
not believe that the Odd Lot Resales would have transpired if HGI and the
Audit Committee believed that §§ 7.05 and 7.10 applied.
I disagree with Gotham, however, about the reasons. Gotham is
probably right that one reason is that the Audit Committee, had it acted
properly, would have concluded that the Odd Lot Offer should have been
postponed until such time as the Partnership itself could fund it. Because
of the entrenching effect the Resales would have on the General Partner's
control, a properly motivated Audit Committee would likely have delayed
the Offer (which had only modest cost-saving potential for the Partnership)
until a later date.
But another equally important reason existed as to why the Odd Lot
Resales would not have transpired. Under the Partnership Agreement, the
General Partner and its affiliates were entitled to purchase units in the
marketplace. Focus for a moment on that right alone and ignore the
additional contractual discretion the General Partner has to issue itself units
at the prevailing market price.
The reality is that HGI would likely have refused to fund the Odd
Lot Offer had it been required to pay the 82% premium this court originally
awarded after trial. This refusal would have been rational because it could
have made substantial purchases in the market over a commercially
reasonable time frame, subject only to securities law restrictions, at a price
less than that. As Gotham's own large market purchases show, it was
possible during the relevant time period to buy in the market without
paying prices akin to this court's original damage award.'

"I do not find that the General Partner could have purchased 293,539 units at one time
without altering the market at all. But I do conclude that HGI could have made substantial
purchases, as Gotham did, without paying a large premium to pre-existing market price. The Odd
Lot Offer itself also supports this conclusion. Although the Odd Lot Offer resulted in upward
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For these reasons, the remedy I am constructing is not premised on
the conclusion that the Odd Lot Resales would have transpired had the
Partnership Agreement been honored. Rather, the remedy attempts to
compensate the Partnership for the injury that resulted from a transaction
that did not comply with the Agreement and that would likely not have
transpired had the parties understood the contractual strictures under which
they were operating. 8
To determine the appropriate remedy in a rational manner, I
understand the Remand Order as requiring me to evaluate the available
evidence regarding the value of the Partnership as of the time of the Odd
Lot Resales and the solidification of control achieved by the General
Partner. Based on that evidence, I am to fashion a remedy that accords the
Partnership fair value. This task does not involve hypothesizing how
negotiations that did not occur might have gone; rather, it involves looking
at financial data and the degree of control obtained and making a
discretionary determination of an appropriate remedy.
Like the defendants, I also do not read the Remand Order as
requiring me to grant rescission, rescissory damages, or a sterilization of
HGI's voting rights as to the units it obtained in the Odd Lot Resales. The
primary emphasis of the Supreme Court opinion is on fashioning a remedy
for the increase in control HGI obtained. That this can be done through an
award of damages including a control premium is evidenced by the
Supreme Court's repeated emphasis on the need for a remedy that "accounts
for a control premium." 9
Therefore, the primary focus of this opinion will be upon
fashioning a damages award that properly accounts for a control premium.
Before turning to that task, I will first explain why I am not revisiting my
previous denial of rescission or granting rescissory damages.20

price movement, that movement did not involve large increments.
'"Itherefore do not impose a remedy on the assumption that HGI might have purchased
as many as 55% of the units in the Odd Lot Resales, the maximum estimate of Partnership Odd
Lots owned. I value the Odd Lot Resales that actually occurred.
'9Sup. Ct. Op., 8 17 A.2d at 178; see also id. at 177 (" required to remedy [entrenching]
effect by compensating the limited partners for a control premium"); id. at 164 ("the trial court
did not account properly for a control premium in its remedy calculation").
'° In very unhelpful submissions, the parties have sparred over who bears the burden of
proof. In the original Post-Trial Opinion, I held that the defendants bore the burden to show
compliance with §§ 7.05 and 7.10. At this stage, it is not apparent to me what it means to have
the burden of persuasion. I have held that the Partnership suffered cognizable injury and the
Supreme Court has upheld that determination. I must now craft from that finding a remedy using
degree of discretion afforded me as a judge of this court. See Sup. Ct. Op., 817 A.2d at
the full
175-76 (describing breadth of that discretion). In so doing, I err on the side of generosity, given
the defendants' violation of the Partnership Agreement, the self-dealing nature of the Odd Lot
Resales, and the spirit of the Remand Order. Id. at 175-77 (noting the need for an adequate
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IV. Rescission and rescissory Damages
Having considered the evidence presented on remand and engaged
in the analysis set forth in the latter parts of this opinion, I have determined
not to revisit my previous decision to deny rescission. That decision
remains my discretionary determination for the same reasons as previously
identified, and as accepted by the Supreme Court.'
I turn then to what I regard as an obvious result of that
determination, which is that I am not awarding rescissory damages. Before
explaining why I am not awarding rescissory damages now, it is necessary
to explain why I did not award rescissory damages then, i.e., in the PostTrial Opinion. There were two major reasons.
First, rescission was a practicable remedy as of the time of the
Post-Trial Opinion and remains so today. HGI has the units (or enough
replacement units) to trade back to the Partnership in exchange for the cash
(plus interest) paid in the Odd Lot Resales. For that reason, Gotham sought
rescission as its preferred remedy in the first trial.
Because rescission was practicable, I-as the Supreme Court
found--denied that remedy as unwarranted. Because rescission was found
to be unwarranted, an award of rescissory damages was also unwarranted.
The reason that is so is simple. Rescissory damages are designed to be the
economic equivalent of rescission in a circumstance in which rescission is
22
warranted, but not practicable. A solid body of case law so holds.
Rescissory damages were not considered in the Post-Trial Opinion
reason: Gotham never requested them. The discussion of
separate
a
for
briefs and in its
rescissory damages in Gotham's original pre- and post-trial
23
below:
entirety
its
in
cited
is
reports
original expert

remedy for loyalty violations generally and in this case, in particular). It is on that basis that I
make my remedial decision, one that is favorable to Gotham but has little to do with who has the
burden to persuade me that a particular remedy ought or ought not be entered. Regardless ofwho
bears the burden, my ruling would not change as I am not paralyzed in mental equipoise on any
issue.
2
Gotham's sale of its units to High River does nothing to alter my previous conclusion.
The fact that Gotham sold does not relieve the defendants of the risks and lost opportunities they
suffered as a result of Gotham's torpidity in filing suit, nor does it affect in any way the other
factor that supported my denial of rescission.
22
For a small sample ofthe authority so stating, see Cinerama, Inc. v. Technicolor,Inc.,
663 A.2d 1134, 1144 (Del. Ch. 1994) (recissory damages are appropriate "when equitable
rescission ofa transaction would be appropriate, but is not feasible"), affd, 663 A.2d 1156 (Del.
1995); Nebel v. Southwester Bancorp, Inc., 1995 WL 405750 at *2 (Del. Ch. July 5, 1995)
(same); CatamaranAcquisition Corp. v. Spherion Corp., 2001 WL 755387, at *4 (Del. Super.

May 31,2001) (same); I Donald J. Wolfe, Jr. & Michael A. Pittenger, Corporateand Commercial
Practice in the DelawareCourt of Chancery §12-4(b) (2001) (same).
23
Gotham Pre-Trial Briefs,passim;Gotham Post-Trial Briefs, passim; Gotham Expert
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This blank space is not an error. The space is filled with what the court
received from Gotham, which was nothing. Gotham did not seek rescissory
damages as is evidenced by its total failure to argue the issue or to present
any calculation of what those damages might have been.
Regrettably, in its appeal Gotham represented to the Supreme Court
that it had fairly presented the issue below. On remand, Gotham belatedly
admitted that that was not the case. 4 Therefore, acting on the mistaken
premise that Gotham had fairly presented the issue, the Supreme Court held
that this court had abused its discretion by failing to consider a demand for
damages that was never made below.
At this stage, however, I deny Gotham's request for rescissory
damages not because it was waived-which I believe it was before its
erroneous appellate briefs revived its moribund claim-but because the
reasons underlying my denial of rescission as unwarranted also support the
denial of the economically equivalent relief of rescissory damages.
V. The Parties' Presentations on Remand
On remand, this court opened the record to allow the parties to
present expert evidence addressing the remedial issues noted in the Remand
Order. As a result, a fuller record about value was created, due largely to
the defendants' efforts.
For its part, Gotham continued to present a case focused on
rescission, as evidenced most obviously by its failure to present any expert
who had prepared a formal valuation of the Partnership. Instead, Gotham
presented two expert witnesses, whose combined testimony was intended
to show that the Odd Lot Resales would not have occurred at all had the
Partnership Agreement been honored.
The reason that I infer that Gotham's goal remains rescission is that
its key expert, Adam Markman, a partner at Green Street Advisors, opined
that a fair award of monetary damages would be based on a value range of
$136 to $273 per unit, or a total of $40 to $80 million in damages, before
interest-an 858% to 1823% premium to market. The assumption that both
Markman and his counterpart, Professor Ronald Gilson,"5 made is that HGI

Reports, passim.
24
2 Cf Del. Supr. Ct. R. 8.
The defendants attack the admissibility of Professor Gilson's testimony for lack of
reliability. I agree with them that aspects of Professor Gilson's testimony (e.g., about expected

