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should have paid a value for the 293,539 Odd Lots equal to the full net
present value as of July 1995 of the General Partner's expected cash flows
(as estimated by Gotham) 26 as General Partner (the "Gotham General
Partner Value"), plus a per unit price pegged to 100% of the Partnership's
net asset value. To avoid double-counting, they offset this formula by
backing the Gotham General Partner Value out of the Partnership's NAV
for purposes of calculating the per unit price. Even so, this approach
produces a damage award that I believe is otherworldly and highly
unrealistic.
The defendants took a more traditional approach. They presented
a valuation expert, Arthur Rosenbloom of CFC Capital LLC. Rosenbloom
valued the Partnership as of the date of the Odd Lot Resales using three
primary methods: (1) a discounted cash flow analysis; (2) a comparable
companies analysis; and (3) a net asset value or "NAV" analysis.
Rosenbloom supplemented those methods by considering the control
premiums being paid in change-of-control transactions involving real estate
entities during the period in which the Odd Lot Resales transpired. Taken
together, these analyses led Rosenbloom to conclude that a damage award
of no higher than $28.13 per unit would be reasonable. That constituted a
98% premium over the market price paid in the Odd Lot Resales and a 16%
premium over the base value of the units generated by his valuation
exercise.
To buttress their case, the defendants also presented the testimony
of Alan Miller, of Innisfree M&A Incoporated, a leading proxy solicitation
firm. Miller testified that the General Partner faced no realistic threat of
removal by a proxy fight before the Odd Lot Resales. Given the lack of
institutional ownership and the heavy and dispersed retail ownership of

voting behavior) was not adequately grounded in empirical research or actual experience and I
have given no weight to those aspects ofhis testimony. Rather than parse through each excludible
subject in his report, I heard Professor Gilson's testimony as an offer of proof. I now admit it
solely for its general commentary on appropriate corporate governance standards and corporate
finance principles and their relevance to the facts of this case. Although these topics involve a
high degree of subjectivity, Professor Gilson is a distinguished scholar in these areas and he
grounded his testimony in the basic literature of those fields, with which he is well familiar,
having written a good deal of it himself. Although his testimony as to the correct remedy was not,
on balance, convincing to me, it was helpful to hear his expert views and his testimony was
sufficiently tied to social science literature to pass the reliability threshold. In so ruling, I note my
general view that social science testimony is, by nature, more imprecise than testimony based on
the physical sciences.
26
They valued this interest at $26 million. This, in my view, was based on a very
aggressive multiple of projected earnings. See Tr. I at 365 (Markman admitting that he usually
values cash streams at a 4 to 6 multiple, not the 10 multiple he used here). It also assumed that
the General Partner had no pre-existing degree of control, when, in fact, it already had a secure,
if not wholly invulnerable, position.
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Partnership units, expected voting patterns, and other relevant factors,
Miller opined that there was only a 1%chance of achieving the two-thirds
vote required to remove the General Partner before the Odd Lot Resales.
After the Odd Lot Resales, Miller opined that removal via a proxy fight was
a practical impossibility.
Miller's testimony was designed to show that any control premium
that HGI should have paid was modest because, at best, the General Partner
was increasing its already firm grip on control only marginally.
VI. The Court's Framework for Analysis
As noted, Gotham declined to present an expert who actually
valued the Partnership. By contrast, the defendants put on a qualified
expert, Rosenbloom, who used a logical and accepted range of valuation
methods. I thus adopt Rosenbloom's framework as the general basis for
formulating my remedy, but supplement it by giving weight to another
factor: the market price of the Partnership's units. I generally adopt
Rosenbloom's analyses as soundly reasoned except where I depart from
them.
I address those analyses in the following order: (a) comparable
companies; (b) discontinued cash flow; (c) net asset value; and (d) market
price. I then adjust the results to add an additional control premium on top
of the resulting amount, which already represents a large premium to
market.
A. Comparable Companies Analysis
As is usually the case, the primary debate about the comparable
companies analysis presented by the defendants is whether the comparables
are really comparable and whether or not Rosenbloom's decision to adjust
the resulting median multiple was reasonable. In identifying his
cornparables, Rosenbloom came up with four criteria:
Comparative companies were selected on the basis of the
following criteria:
a.
Each was a U. S. corporation or partnership
operating principally as an owner and operator of
income-producing real estate properties.
b.
The common stock or partnership interests of each
was listed on a national exchange or the
NASDAQ National Market in June 1995, had
attracted sufficient investor interest to warrant its
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c.
d.

inclusion in Standard & Poor's Stock Guide, and
traded at a price in excess of $2 per share or unit.
Each business had latest year revenues in excess
of $25 million.
No business was making a cash distribution that
would constitute a yield of 3 percent or greater.27

Gotham principally challenges the fourth criterion, which is that
the comparison companies not be making cash distributions constituting a
yield of three percent or greater. Gotham contends that the actual cash
distribution policies of firms is irrelevant to value and that the appropriate
universe should have included a large number of REITs with cash
distributions above that limit.
I reject this challenge. Whatever the theory is, the record evidence
demonstrates that in the real world, investors are sensitive to distribution
policies, and real estate companies that do not make regular distributions,
tend to trade at steeper discounts than companies that do. The reality is that
a segment of investors does look for current yield. 28 Here, the Partnership
was not providing any current yield at all, nor was it well positioned at the
time of the Odd Lot Resales to guarantee one in the near future. Thus, I
find that Rosenbloom's use of this criterion was appropriate, and adopt it.
Gotham challenges two of Rosenbloom's selected comparables.
First, Gotham says that one of the comparables, the Carl Icahn-controlled
American Real Estate Partners, L.P., should have been excluded because
it was in different businesses than the Partnership and had recently raised
over $100 million in capital for future investment. American Real Estate
Partners was an NYSE-traded limited partnership that was larger than the
Partnership and also invested in commercial real estate properties in several
states.
I agree with the defendants that American Real Estate Partners
should not have been excluded. Like any comparable, it was not identically
situated to the Partnership, but it was of real comparative value and its
acquisition of capital to fuel growth should not have depressed its trading
multiple. The principal basis for Gotham's objection seems to be that
American Real Estate traded at a relatively low multiple of 6.2 times its
EBITDA. Gotham's other objection is that Rosenbloom excluded from his
analysis one comparable, Catellus Development, on the ground that it

27

JX 609 at 16.
lnvestors interested in current income and high yields would seem particularly
attracted to REITs, which are required to pay out nearly all their income. In this regard, see infra
note 38.
2
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owned a large quantity of undeveloped land that made it incomparable. As
it happens, Catellus traded at large multiple of 19.7% to EBITDA. Because
Rosenbloom excluded Catellus, the median multiple his analysis generated
to EBITDA was 9.1% rather than 10.0%. Rosenbloom then discounted that
median by 5% based on the Partnership's "generally inferior financial
performance relative to the comparative companies, particularly with
regard to profit margins and trends in revenues and equity...""
I agree with Gotham that Catellus should not have been excluded.
The basis for its exclusion also logically applied to American Real Estate,
which had recently obtained a large amount of non-income-producing cash
to make future investments. Either Rosenbloom should have kept both or
excluded both.
For purposes of this decision, I include both, which results in a
median multiple of 10.0 to the last twelve month's EBITDA.30 Unlike
Gotham, however, I accept that this median should be adjusted modestly to
account for the Partnership's weaker status relative to the cornparables.
Reasonable adjustments to medians are an acceptable part of a comparable
companies analysis.3' Using an adjusted multiple of 9.5 results in a per unit
value of $36.16. That represents a 155% premium to the market price paid
in the Odd Lot Resales.
B. Discounted Cash Flow Analysis
Rosenbloom also conducted a discounted cash flow ("DCF")
analysis. In its briefs, Gotham challenges that analysis on several grounds
but did not present its own DCF valuation. The Rosenbloom analysis
generated a per unit value of $23.54 a unit. I am generally satisfied that the
Rosenbloom analysis is a sound framework, taking into account the degree
of subjectivity that infects any valuation exercise.
But I agree with Gotham that Rosenbloom was overly aggressive
on one point in a manner that favored his client. In conducting his DCF,
Rosenbloom treated the Partnership as if it was a private company. He
29

JX 609 at 19.
If I had excluded both, the resulting median would 10.05 rather than 10.0, a very
modest difference.
"See, e.g., Shannon Pratt, The Lawyer's Business Valuation Handbook: UnderstandingFinancialStatements,AppraisalReports, and Expert Testimony 1294-1300 (Am. Bar
Ass'n 2000). Of course, the more the appraiser deviates from the medians the more biased and
subjective the analysis arguably becomes. See Bradford Cornell, Corporate Valuation, 65-69
(McGraw-Hill 1993) (discussing the acceptability of giving less than equal weight to certain
companies or factors in determining the final multiple but warning that the greater the deviation
from the medians and means the more likely the appraiser is to be accused of "cherry picking" the
data).
3
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ignored the Partnership's own ascertainable "beta" on the ground that the
thin trading in Partnership units and other market factors made the
Partnership's beta an unreliable factor in determining the appropriate cost
of capital. The literature that the defendants submitted to support this
approach is, at best, faintly supportive.32 Yet, Gotham's own arguments
about the lack of reliability of the Partnership's trading price as an indicator
of value intuitively support Rosenbloom's judgment that the Partnership's
own beta did not reflect what its beta would be had the units been more
actively traded.
To compensate for this factor, Rosenbloom derived a beta by
looking at comparable companies and then calculating a leveraged beta for
the Partnership that took into account its capital structure. In valuing a
private company, this move would be considered standard. What is not so
standard is applying it to a public company, whose beta is derivable from
market information.
The effect of Rosenbloom's approach was to increase the
Partnership's leveraged beta from its published level of 0.63 to 3.3 5, a very
large increase. The published level indicated that the Partnership's cost of
equity would be less than that of the market as a whole; the Rosenbloomcalculated beta resulted in a cost of equity much higher than is expected
from that of the market as a whole.
Rosenbloom then compounded this adjustment by adding
"company specific" (3%) and "small stock" (4%) adjustments to his cost of
equity calculus. This resulted in a cost of equity capital of 38%. Equity
comprised 13.7% of the Partnership's overall capital structure. When
considered along with his reasonable estimate of cost of debt of 9%," and
the fact that debt comprised the remaining 86.3% of the Partnership's
capital, Rosenbloom came to a weighted average cost of capital ("WACC")
of 13.0%.
Gotham challenges all of these adjustments, contending they are
unjustifiable. I agree with its criticism in part. Without pretending to be
a finance professor, the evidence and literature presented do not convince
me that it was per se improper for Rosenbloom to reject the Partnership's
beta and calculate a beta based on comparable (or guideline) companies.34
32

See Defs.' Br. at 49 (citing Robert F. Reilly & Robert P. Schweihs, The Handbook
ofAdvanced Business Valuation 13-1 4 (McGraw-Hill 2000).
33
This estimate was slightly lower than the Partnership's cost of debt at the time of the
Odd Lot Resales and was in line with the cost of debt in the refinancing it obtained later in 1995.
'In the first appraisal opinion in the epic Technicolor case, Chancellor Allen accepted
the use of a beta based on comparable companies as part of a DCF valuation of a division of
Technicolor, despite the fact that Technicolor's shares were publicly traded and its beta could be
calculated based on market evidence. See Cede & Co. v. Technicolor, Inc., 1990 WL 161084,
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Given what Gotham itself contends was an "inefficient" market in the
Partnership's units and given the heavy debt the Partnership carried, the
judgment that the Partnership's published beta was out of line strikes me as
reasonable.
What I believe unreasonable, though, is compounding that
substantial adjustment to beta-based on firm specific characteristics of the
Partnership-with the further addition of small company and specific
company adjustments. Although such adjustments have been accepted in
certain decisions ofthis court involving different circumstances, I find them
to be inappropriate here. The adjustment to beta alone was sufficient to
account adequately for those factors. Backing them out of the Rosenbloom
analysis reduces his WACC to approximately 12.0%," yielding a per unit
value of $35.00. That is a 146% premium over the market price paid in the
Odd Lot Resales.
C. Net Asset Value
During the first trial in this case, Gotham presented the testimony
of Robert Stanger, an expert on real estate limited partnerships. Stanger
presented a net asset valuation of the Partnership of $60.72 per unit. In his
testimony, however, Stanger did not take the position that the value of
Partnership units equaled 100% of NAV. He recognized that the units of
real estate limited partnerships often trade at steep discounts to NAV.
Thus, Stanger presented a list of tender offers to acquire positions in real
estate limited partnerships during a period relevant to that in which the Odd
Lot Resales occurred. Stanger's list showed that the average price of these
tender offers was at 64% of NAV.
At this stage, Gotham's position on NAV has changed. It now
argues that the Partnership's units should be valued at 100% of NAV. It
largely bases this on the testimony of its expert, Adam Markman.
Markman's firm, Green Street, keeps an index of REITs that tracks the price
that select REITs trade in comparison to, among other things, NAV.
at *29 n.52 (Del. Ch. Oct. 19,1990). Although one cannot be certain, it appears that the Supreme
Court's reversing opinion did not call this judgment into doubt. Cede & Co. v. Technicolor,Inc.,
684 A.2d 289 (Del. 1996).
3
This flows from the reduction in the cost of equity in the WACC calculus from 38%
to 31%. The latter number is not an unreasonable one given the Partnership's history, its Class
B properties, small cap status, and high debt. Gotham's own behavior reinforces this conclusion
because it eschewed pursuing investments in the Partnership between October 1994 and May
1995, having concluded that possible participation in a group seeking to "lend money to
Rockefeller Center Properties" (i.e., seeking a return on debt as a lender) was more attractive than
the return it could then achieve as an equity investor in the Partnership. Ackman Dep. at 460
(Defs.' App. at B-1330).
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According to Markman, Green Street's data shows that there should be no
discount from NAV in valuing Partnership units.
By contrast, Rosenbloom testified that there should be a 60%
discount from the Stanger NAV of $60.72, producing a value of $24.29.
He contended that this discount is warranted by evidence showing that two
of the cornparables he used in his comparable companies analysis (Catellus
and National Realty) were trading at 44% and 22% of NAV.
Even more important, Rosenbloom notes that the Partnership is
significantly different from a REIT. A REIT is obligated to distribute its
income, whereas the Partnership is not, and never made distributions during
the relevant time period. Furthermore, Rosenbloom contends that the
Partnership was in a much weaker position than the REITs used in Green
Street's index, making its trading data largely irrelevant.
In that regard, Rosenbloom's report notes a variety of factors that
tend to cause units to trade at a discount to NAV, including large amounts
of debt relative to cash flow, low levels of income distributions, a lengthy
time period to dissolution or liquidation, and partnership agreement
provisions protecting the general partner from removal.36 All of these
factors were applicable to the Partnership and tended to increase the size
of the discount from NAV one would expect."
After considering the evidence, I adopt neither Gotham's nor
Rosenbloom's value. I agree that Gotham's contention that the Partnership
should be valued at 100% ofNAV is incredibly aggressive and at odds with
a fair reading of the market evidence. On the other hand, Rosenbloom's
suggested discount is too steep. I address each of these conclusions now,
starting with the reasons I do not adopt Gotham's approach.
I reject Gotham's "100%" tack for several reasons. First, it is
largely based on a set of firms that are very different from the Partnership.
Those firms paid out regular distributions and often had very high yields.3"
They were larger than the Partnership. They had corporate governance
structures that did not involve external management by a corporate general
36

JX 609 at 20 (citing Shannon P. Pratt, Valuation Discounts and Premiums 287 (John
Wiley & Sons 2001)).
"7The Partnership was highly leveraged, had experienced difficult times in recent years,
did not make distributions, was not due for dissolution for nearly one hundred years and could not
be dissolved without General Partner approval and a majority unitholder vote, the General Partner
could only be removed by a two-thirds vote, and had other substantial protections.
3
Markman's testimony that investors do not care if firms distribute cash is a
generalization from finance theory as a whole. It belies the market evidence regarding real estate
investments, which indicate that distributions affect pricing. Green Street's own publication
indicates that REIT earnings yields track bond yields. The record evidence as a whole suggests
that investors in real estate entities care about current yield and that a non-distributing Partnership
will be valued at a steeper discount to NAV than a distributing REIT.
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partner. The Partnership wasjust that: a Partnership and a non-distributing
one at that. It had external management, a factor that Markman says
depresses investor interest.
Second, Markman admitted that some of the firms in the Green
Street REIT index trade at a steep discount to NAV. He also admitted that
Green Street has a list of criteria that it uses in determining how to value a
particular REIT's units in comparison to NAV. But Markman failed to
apply hisfirm 's criteriato the Partnershipin reachinghis conclusion that
the Partnership should trade at 100% of NAV. Indeed, Markman
essentially conceded at trial that the Partnership fared poorly, based on his
own firm's criteria, compared to an entity, Reckson Associates, which went
public in May 1995 at a 13% discount toNAV. 3 9 Reckson was paying out
a high yield, had less debt, owned prime Class A real estate, and its
management structure and reputation were superior." The Partnership also
fares badly on these criteria in comparison to Carr Realty, a REIT in the
Green Street universe that traded at a 24% discount to NAV. Taken in its
entirety, Markman's testimony amounted to a concession that the
Partnership possessed characteristics that Green Street usually considers as
reasons to discount a firm's value from NAV. 4
Finally, Markman's testimony is less persuasive than that of
Gotham's original expert, Stanger, who was more familiar with real estate
limited partnerships. Stanger's data showed that units in real estate limited
partnerships often change hands at steep discounts to NAV.
For all these reasons, I find Gotham's advocacy of a 100% NAV
value unconvincing. Having so concluded, I now explain more briefly why
I reject Rosenbloom's 60% discount.
Rosenbloom derived his discount primarily by looking at discounts
for non-distributing limited partnerships and at two of his comparable
companies, Catellus and National.
The non-distributing limited
partnerships traded at a median discount of 64% to NAV. Catellus and
National traded at an average discount of 67%. Rosenbloom used this data
to conclude that the Partnership should trade at a discount of 60% to NAV.
My judgment is that this discount is too great given the
Partnership's listing on a major exchange and its improving performance.
Given all the subjective data points in the case, I find the most probative (if
39
40Tr.

I at 300-14.
1d.
'Gotham wanted me to value the Partnership as if it converted to a REIT with internal
management, saying that the Audit Committee should have considered these methods of reducing
the disparity between the Partnership's NAV on paper and the trading price of its units. This is
a counter-factual I do not consider; I am valuing the Partnership as it actually existed as of the
Odd Lot Resales.
4
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still imperfect) data to be the list of tender offers compiled by Stanger-and
presented to me by Gotham as reliable. I therefore adopt the discount
implied by the Stanger Report of 36%, which yields a value of $38.86 per
unit. This is a premium of 174% over the market price HGI paid in the Odd
Lot Resales.
D. The Market Value of the Partnership's Units
Whether or not the Partnership's units were thinly traded, they were
listed on a major exchange. The Partnership published regular financial
disclosures that enabled interested investor-such as Gotham-to easily
calculate an NAV for the firm. In the real world, market prices matter and
are usually considered the best evidence of value."2 And they should matter
in formulating a remedy in this case.4
According to Gotham's presentation at the remand hearing, a
potential acquiror faced no substantial barrier to winning a proxy contest
at the Partnership in July 1995. As a result, any potential acquiror-under
Gotham's view-had a huge opportunity then because the company was
trading at such a steep discount to NAV.
When the Odd Lot Offer was announced, any such acquiror could
have made a topping move and attempted to acquire control of the
Partnership for itself. Gotham itself recognized the discount and bought
units, but then came to believe that another opportunity to be part of a
credit facility was a better investment. Moreover, during this period, large
real estate investors were in the market, making bids. Although I conclude
that it would have been very difficult to dislodge the General Partner via a
proxy contest before the Odd Lot Resales, it was not impossible. And,
given the supposed value that an acquiror could have reaped, hungry buyers
like Carl Icahn would not have been deterred had they found the
Partnership as attractive as Gotham now claims it was. Indeed, Icahn is
now making a play for the Partnership, irrespective of the outcome of this
litigation.

42

A respected valuation primer suggests that there is "no reliable evidence supporting
the view that the valuation errors on the part of the market can be identified by an alternative
appraisal procedure." Bradford Cornell, Corporate Valuation 55. By giving market price some

weight, I give it less weight than is probably warranted. I do so in the spirit of the remand and in
order to give the benefit of the doubt to the Partnership, as the party injured by violation ofthe
Partnership Agreement.
43
Application of Del. Racing Ass'n, 213 A.2d 203, 211 (Del. 1965) ("It is, of course,

axiomatic that if there is an established market for shares of a corporation the market value of
such shares must be taken into consideration in an appraisal of their intrinsic value."), quoted in
Technicolor, 1990 WL 161084, at '30-*31.
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All of this suggests that the paper-driven valuations that most
occupy this opinion and the remand proceedings slight the real world risk
factors that reasonable investors consider important. These include the
imprecision of appraised values and the fact that small errors in valuation
can cause entities heavily reliant on debt to face a serious risk of default.
They also include the nature of the Partnership's real estate assets, which
were second-tier in nature, and the uncertainty over whether the thendeveloping recovery in the real estate markets would continue. I note in
both regards that the Partnership's appraisals had not always panned out in
the past, as evidenced by the fact that it had deeded several properties in
lieu of foreclosure.
Market price is relevant for another reason. Because HGI had the
right to make market purchases so long as it complied with the securities
laws, it had little reason to pay a huge premium to market in the Odd Lot
Resales. As Gotham's own purchases show, the acquisition of large
amounts of Partnership units could have been had over a commercially
reasonable timeframe for prices far below that identified in the DCF,
comparable companies, and the NAV estimates I have settled upon.
Likewise, it seems obvious that HGI could have made a non-coercive
tender offer with full disclosure at a price at or below the original damage
award and swept in more units than were acquired in the Odd Lot Resales.
E. The Addition of an Additional Premium to Reach
a Final Damages Figure
Giving these factors equal weight, I reach a value for a unit of the
Partnership of $31.06."4 That figure is already 119% above the market
price paid in the Odd Lot Resales. It therefore reflects a price far above
what any third party would ever have paid to the Partnership for the Odd
Lots in July 1995. It also reflects a price much higher than HGI would
have paid if it had been asked.
Nonetheless, the Remand Order must, I think, be read as requiring
me to add an additional "control premium" to this amount.45 That is, in a

"($36.16
+ $35.00 + $38.86 + $14.20) - 4 = $31.06
45
Some of the valuation analyses I have undertaken can be seen as generating a
(hypothetical) value for a marketable minority unit (e.g., the comparable companies analysis).
But, in my view, the idea that the minority value of a unit was 119% above market for a listed
security whose issuer filed regular financial disclosures is an artifact of this litigation context
rather than a financial reality. Like the defendants, I construe the mandate as an order that I adjust
the base valuation (an estimate itself) to add another amount (an estimate) to reach a final award.
If free to do so, I would award the base award only, as a more realistic and fitting remedy. If I
have misconstrued the mandate, the Supreme Court is, of course, free to deduct the additional
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sense, odd because control premiums are usually pegged to market prices.
It is therefore typical, for example, to find a merger for control occurring
at a "premium" to the preannouncement market price but within DCF and
comparable companies fairness ranges. Such deals are still considered ones
involving a control premium.
Here, however, I believe the spirit of Remand Order requires me to
add a control premium on top of the values I have calculated, even though
the value I calculated is already 119% over market. Gotham contends that
the way to do that is for me to accept its estimate of the full value of control
over the Partnership, as estimated in its analysis46 of estimated cash flows
to the General Partner. For their part, the defendants refer me to
transactions involving changes of control in real estate entities during a
period relevant to the Odd Lot Resales.
I believe that the defendants' approach is the more sound one. In
so finding, I begin with an understanding far different than Gotham's, which
is that HGI already had a large degree of control over the Partnership. That
control included a sufficient amount of voting power to make the
attainment of a two-thirds majority for the General Partner's removal
extremely difficult. Notably, this control also included the ability to wield
the Partnership's rights plan and the ability to determine whether new
unitholders would have voting rights. Reflecting the reality that the
General Partner occupied a position of relative security over management
of a public company, HGI had paid a large sum when it first acquired the
General Partner interest from Equitec.
Gotham ignores these attributes of control and acts as if HGI had
no hold on control whatsoever as of July 1995. In doing that, it ignores
reasonable testimony from Alan Miller, the defendants' proxy expert, as
well as the report prepared by its own proxy expert for the first trial,
Edward McCarthy, who never testified. Although Gotham makes
challenges to the edges of Miller's testimony, I need not-and do not-rely
on the edges of that testimony.4" What I do rely upon is the considerable

premium.
As a note of caution, I also wish to emphasize the unusual posture of this case. The

facts are not typical of valuation cases in this court (e.g., appraisals) and the mandated analysis's
generation of an award so out of line with the market should not be read as trend-setting in any

manner. The award may not only be described as generous, it may also aptly be described as sui
generis. 46
As noted, see supra note 26, that analysis depends on an aggressive multiple of
earnings. 47
In other words, I do not find (as Miller testified) that the chances of removing the
General Partner before the Odd Lot Resales was merely 1 %. I simply conclude that it would have
been extremely difficult to muster a two-thirds majority given HGI's holdings and the holdings of
General Partnership officers.
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force of Miller's testimony that removal of the General Partner would have
been extremely difficult even before the Odd Lot Resales.48 Gotham's own
challenge to Millers testimony underscores the difficulty of such an
endeavor.49
Because the General Partner already had a strong control position,
the court found in the Post-Trial Opinion that the Odd Lot Resales had the
effect of solidifying the General Partner's hold on control, changing the
probability of its likely removal through a proxy fight from small to
virtually nil. The Supreme Court adopted the same approach, and nothing
in its decision requires me to ignore the pre-existing level of control held
by the General Partner when calculating an appropriate control premium.
For this reason, I believe that Rosenbloom's approach of adding a
per unit premium to the damages award that reflects the premiums paid in
acquisitions of control of real estate companies in a time frame relevant to
the Odd Lot Resales is reasonable. I also conclude that Rosenbloom used
a reasonable methodology in determining the universe of pertinent
transactions. His list of guideline transactions involved the payment of a
16% median premium.5" Notably, that median represented the premium
paid over market price, not over a hypothetically calculated "fair value."
The premium to market comparison is the standard way premiums are
calculated.
I find that the responsible way to account for a control premium is
to add 16% to the "value" resulting from the previous analysis. This
addition is sufficient to account for the additional control gained by the
General Partner recognizing that: (1) the General Partner already had a
strong grip on control before the Odd Lot Resales; (2) the premium is
added not to the market price, but to a hypothetically determined value that
already represents a 119% premium to market; (3) the General Partner had
other lower-cost options to increase its unit ownership; (4) a tender offer
at the original damage award level of $25.84 would likely have swept in far
more than 293,539 units; and (5) the failure of any other purchasers to
come forward and make an offer for the Partnership, despite the fact that
Gotham has argued that the market for acquisitions of real estate entities
was active in 1995.
4'This conclusion rests on HGI's and management's pre-existing holdings, the Two-

Thirds Removal Provision, the defensive powers available to the General Partner under the
Partnership Agreement, and the composition of the Partnership's unitholder base, which was thin
on high-voting institutional investors and thick in classes (e.g., retail holders) with lower voting
rates.
"See PIs Opening Br. Ex. A.
"Ihis was higher than the premiums on control transactions in data complied by
Markman, which showed a median premium of 10% over market.
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The total damages award I fashion is tied to a value of $36.02 per
unit and thus represents a 154% premium over the market price of $14.20
per unit paid by HGI in the Odd Lot Resales."' Gotham has failed to
present evidence that transactions at this level occur in the real world.
VII. Should the Court Sterilize HGI's Voting Rights?
Gotham continues to argue for a sterilization of the voting rights of
the units HGI acquired in the Odd Lot Resales. It contends that a rational
way to do this would be to require that HGI's units be voted in proportion
to the votes of other unitholders.
I do not adopt this proposed remedy because I believe that too
much time has passed for it to be equitable to strip HGI of its right to vote
the units. Although that remedy would not be as extreme as rescission, it
leaves HGI and the General Partner compromised in relation to where they
would have been had Gotham timely asserted its claims. That is, had there
been a more timely assertion of these claims, HGI could have bought shares
in the market over a commercially reasonable period at price levels akin to
what Gotham itself paid. If HGI was forced to replace its voting power
now, it would do so at far greater cost, in a market inflated by the takeover
fight that is now ongoing.
If, however, a reviewing court were to disagree and conclude that
such an injunctive award should be imposed, it would be best imposed in
the following fashion. First, if HGI is to lose its voting rights, it should not
be required to pay any damages award. If HGI was simply acting as a backup purchaser of the Odd Lots and received non-voting units, it is
improbable that it would have paid any premium to market at all. The
reason for doing so is not at all apparent given Gotham's ability to pick up
substantial units in the market at levels far less than the original damage
award.
Second, if HGI's units were to be required to vote in proportion to
the other unitholders, those unitholders should be the unitholders otherthan
High River. If the objective is to remedy the harm to public unitholders
from the entrenchment effect of the Odd Lot Resales, then High River's
voting power in a proxy fight should not be artificially inflated by any
remedial order of this court. So long as the former Gotham bloc now held
by High River is retained as a single bloc that is capable of being utilized
as a lever in a takeover bid, any requirement that HGI's shares be voted in

"If the Supreme Court believes that the market price should be given no weight at all
(which I do not), the award would be tied to $42.54 per unit or a 200% premium. ($36.16 +
$35.00 + 38.86) + 3 x 1.16 = $42.54.
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proportion to other votes should exclude that bloc. That proviso would
ensure that the public unitholders would determine how the units HGI
acquired in the Odd Lot Resales will be voted.
Of course, Gotham may argue that the fair award is to substitute a
restriction on voting for (what it will argue is the excessively modest) 16%
additional premium that I have awarded. That argument would be
unconvincing. It would be ridiculous to conclude that any rational party
similarly situated to HGI in the summer of 1995 would have paid
$31.06--or a 119% premium over market-for 293,539 units that would
have no independent voting rights. 2 For that reason, if an alternative
remedy in equity is imposed it should be comprised entirely of a restriction
on voting with no separate monetary component.
VIII. Conclusion
For the reasons I have articulated, I impose a monetary damage
award of $21.82 ($36.02 - $14.20) per unit plus pre-judgment interest
calculated in accordance with the original post-trial decision. Recognizing
that the Supreme Court might have different views about the appropriate
remedy, I have attempted to craft an opinion that gives the Supreme Court
the option to impose its own alternative remedy and final order
immediately.
The parties shall collaborate and submit a form of final order
within ten days of the date of this opinion. That collaboration shall include
a face-to-face conferral on the appropriate award of attorneys' fees for
Gotham and consideration of whether the parties can agree on an award
tied to a percentage of the damages I have awarded.

52

Note that voting rights would have been relevant to any minority purchaser. The right

to vote on the removal ofthe General Partner and whether to liquidate are examples of the utility
of the franchise. Gotham would never have purchased non-voting units even at the marketprices
it paid.
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INRE JCC HOLDING CO., INC. SHAREHOLDERS LITIGATION
No. 19,796 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
September 25, 2003
Carmella P. Keener, Esquire, of Rosenthal, Monhait, Gross & Goddess,
P.A., Wilmington, Delaware; Joshua Rubin, Esquire, and Richard
Margolies, Esquire, of Abbey Gardy, LLP, New York, New York, of
counsel; Gregory Egleston, Esquire, ofBernstein Liebhard & Lifshitz, LLP,
New York, New York, of counsel; and Jonathan Stein, Esquire, and Stuart
Davidson, Esquire, of Cauley Geller Bowman & Rudman, LLP, Boca
Raton, Florida, of counsel, for plaintiffs.
Kevin G. Abrams, Esquire, Thomas A. Beck, Esquire, J. Travis Laster,
Esquire, and Lisa M. Zwally, Esquire, of Richards, Layton & Finger, P.A.,
Wilmington, Delaware; and Charles W. Cox, II, Esquire, of Latham &
Watkins LLP, Los Angeles, California, of counsel, for defendants Stephen
H. Brammell, Gary W. Loveman, Charles Teamer, Sr., Eddie N. Williams,
Harrah's Entertainment, Inc., Harrah's Operating Company, Inc., Satchmo
Acquisition, Inc., and JCC Holding Company.
Robert K. Payson, Esquire, Michael A. Pittenger, Esquire, and John M.
Seaman, Esquire, of Potter, Anderson & Corroon LLP, Wilmington,
Delaware, for defendants Paul D. Debban, Preston Smart, and Christopher
Lowden.
STRMNE, Vice Chancellor
In this case, prospective class plaintiffs challenge the fairness of a
cash-out merger between a corporation that owns a casino in New Orleans,
JCC Holding Company ("JCC"), and its controlling stockholder, Harrah's.
Because Harrah's owns a majority of JCC's shares, the merger is subject to
the standard of review set forth in Kahn v. Lynch CommunicationSystems,
Inc.' Thus, the entire fairness standard governs judicial review of the
merger, regardless of the fact that the defendants contend that the merger

1

638 A.2d 11I0 (Del. 1994).
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was made conditional on approval of a majority of the JCC minority
stockholders.
In this opinion, the court addresses the defendants' motion for
judgment on the pleadings and the plaintiffs' motion to certify a class. Both
motions are opposed and their resolution is intertwined. The defendants
argue that the plaintiffs have failed to challenge the adequacy of the
disclosures made to the JCC stockholders in the merger proxy statement
and that the plaintiffs' disclosure claims should be dismissed. As a
consequence of the plaintiffs' failure to plead proper disclosure claims, the
defendants contend that most of the class proposed by the plaintiffs is
barred from attacking the merger's fairness because they voted in favor of
the merger. Likewise, the defendants claim that those members of the
proposed class who voted against the merger but later accepted the merger
consideration are also barred from any recovery. Once these two groups
are deducted from the proposed class, the class becomes so small, say the
defendants, that it fails to satisfy the numerosity requirement of Court of
Chancery Rule 23(a)(1).
This opinion addresses the defendants' arguments in the following
way. Initially, the opinion concludes that the defendants are correct in
arguing that the plaintiffs have failed to plead viable disclosure claims in
their amended complaint.2 Therefore, those claims will be dismissed.
By contrast, the opinion rejects the defendants' argument that the
rejection of the disclosure claims constitutes an adequate basis for barring
stockholders who voted yes on the merger or who later accepted the merger
consideration from pressing a fairness challenge to the merger, and
therefore also for excluding them from the proposed class. Because Lynch
is premised on the empirical assumption that stockholder votes on mergers
with controlling stockholders invariably involve a form of inherent
coercion, that case denies ratification effect to minority approval of mergers
of that kind. As a logical consequence, our law cannot-as the prior cases
of Clements v. Rogers3 and In re Best Lock Corp. ShareholderLitigation4
hold--coherently say that minority stockholders "acquiesce" in the fairness
of a merger with a controlling stockholder merely by voting yes or
accepting the merger consideration. Rather, those actions simply have the
effect of waiving any right to an appraisal remedy; they do not bar
participation in an equitable challenge to the merger under the plaintifffavorable fairness standard set forth in Lynch. So long as Lynch remains

'For the sake of brevity, the amended complaint is hereafter referred to simply as the
complaint.
1790 A.2d 1222 (Del. Ch. 2001).
WL 1398580 (Del. Ch. Oct. 29, 2001).
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unaltered, the law of acquiescence must take it into account and operate
coherently alongside it.
Given these conclusions, the plaintiffs' motion for class
certification will be granted.
I. Factual Background
JCC Holding Company owns and operates a casino known as the
Harrah's New Orleans Casino in New Orleans, Louisiana. Before the
merger that is challenged in this litigation, 63% of JCC's stock was owned
by defendant Harrah's Operating Company, Inc. Harrah's Operating
Company is a wholly-owned subsidiary of defendant Harrah's
Entertainment,5 Inc., and hereafter both companies are referred to singularly
as "Harrah's."
JCC had a rocky history. By the year that the merger took place,
JCC had gone through two restructurings in bankruptcy and was the focus
of a fight for control between Harrah's (and JCC directors affiliated with it)
and certain other JCC stockholders and directors. Ultimately, Harrah's was
able to tilt things its way, through the purchase of additional shares that
increased its ownership from 49% to 63% and through a commitment to
purchase the rest of the JCC shares that it did not already own.
Within the year leading to the merger, tensions had run so high that
multiple lawsuits were filed involving the company. The then-JCC board
majority caused a suit to be brought against Harrah's for mismanagement
(the "Mismanagement Litigation"). For its part, Harrah's brought two suits.
One sought a declaration that Harrah's could elect sufficient directors to
obtain a new board majority at an upcoming JCC stockholders' meeting.
The other, more relevant here, sought to invalidate certain option
compensation purportedly granted to key JCC executives, including
defendant Paul Debban, who was then JCC's president and director, and
defendant Preston Smart, who was vice president and director of JCC (the
"Compensation Litigation").
The negotiations leading to the merger challenged here began when
Harrah's first expressed its interest in acquiring the rest of JCC in March

'The defendants argue, in a footnote in their opening brief in support of their motion
for judgment on the pleadings, that while the complaint names as defendants Harrah's
Entertainment, Harrah's Operating Company, and the relevant acquisition vehicle, these entities
should be dismissed from the action because no claims are asserted against them. But the
complaint does in fact assert claims directly against Harrah's Entertainment, see,e.g., Am. Compl.
1 52, and, reading the allegations in the light most favorable to the plaintiffs, I conclude that the
complaint may be fairly read as asserting claims against the related Harrah's entities as well.
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2002. JCC formed a special committee to negotiate with Harrah's. The
complaint challenges the independence and effectiveness of that committee.
In June 2002, while the negotiations between the special committee
and Harrah's had been suspended, Harrah's struck a deal whereby it
acquired approximately 1.7 million shares of JCC stock at $10.54 per share
and certain JCC notes from Deutsche Bank Trust Company Americas for
a total of $64.3 million. That purchase was critical, as it increased Harrah's
ownership from 49% to 63%.
In late July 2002, after negotiations between Harrah's and the JCC
special committee had resumed, the JCC special committee recommended
approval of a merger agreement with Harrah's providing for Harrah's to pay
the same price-$10.54 per share-for the rest of the JCC shares it did not
own. Before taking that action, the special committee received advice from
its financial advisor, Houlihan Lokey Howard & Zukin, that the deal price
was fair to JCC's minority stockholders. Thereafter, JCC and Harrah's (and
its relevant acquisition vehicle) entered into the merger agreement.
The same day, JCC entered into separation agreements with
Debban and Smart, providing for them to each receive 308,0316 options
exercisable at $3.20 per share in exchange for waiving their rights under the
employment agreements challenged in the Compensation Litigation. The
separation agreements contemplated the dismissal of the Compensation
Litigation, which challenged larger grants that Debban and Smart had
allegedly received.
The merger was put to a vote of the JCC stockholders on
December 9, 2002. By its terms, the merger was conditioned upon the
approval of a majority of the stockholders who were unaffiliated with
Harrah's. This condition, however, was waivable by Harrah's.7 At the
meeting, the merger was approved, apparently with the overwhelming
6

The proxy statement contains a slightly different figure. I use the number contained
in the complaint.
'Although the parties agree that the majority-of-the-minority condition in the merger

agreement was waivable by its terms, the plaintiffs claim that the purported waivability of the
condition was prohibited by JCC's bylaws. Before the merger, Article II, § 10 of JCC's bylaws
provided that "[a]ny action required or permitted to be taken at a meeting of the stockholders must
be taken [by a majority of JCC stockholders unaffiliated with Harrah's]." Am. Compl. 47.
JCC's board purported to amend this bylaw before the merger to validate the waivability of the
majority-of-the-minority condition in the merger agreement. The plaintiffs, however, argue that
the bylaw amendment was invalid because Article I, § 10, by its terms, "may only be altered,
amended, changed or repealed by an affirmative vote of not less than ninety percent (90%)" of the
shares of JCC stock (including shares owned by Harrah's and its affiliates), a vote that they claim
was not obtained. The defendants respond that this 90% requirement was inconsistent with JCC's
charter, and therefore itself invalid, such that the purported bylaw amendment was successful.
This subsidiary dispute can be resolved at a later stage of the proceedings, if it ever
becomes relevant.
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(indeed, nearly unanimous) support of the minority stockholders who cast
votes.
II. The Parties' Contentions
A. The Plaintiffs' Complaint
The complaint in this action alleges that the merger was unfair.
The plaintiffs contend that the special committee was comprised of
directors who could not act independently on behalf of the minority
stockholders, did not negotiate effectively, and received poor advice from
its financial advisor, Houlihan. Furthermore, the plaintiffs allege that the
merger consideration was inadequate and, therefore, unfair.
In addition to their allegations that the merger was unfair, the
plaintiffs attempt to state a claim that the disclosures contained in the proxy
statement issued in connection with the merger vote were materially
misleading. As will be seen, however, these allegations do not come close
to stating a disclosure claim, as they simply involve allegations that
information that did not exist (e.g., certain analyses that the plaintiffs
believe Houlihan should have undertaken) should have been created in
order to provide the JCC electorate with a full information base.
That is, the plaintiffs do not argue that the proxy statement's
description of Houlihan's work and of other factors was in itself inaccurate
or incomplete, they only argue that Houlihan or JCC management should
have performed other analyses and disclosed the results. In addition, the
plaintiffs claim that the proxy statement was misleading because it
discussed analyses by Houlihan that the plaintiffs believe were "wrong,"
even though those analyses were fairly described. For example, Houlihan
used companies as comparators in its comparable-companies analysis that
were not, the plaintiffs contend, actually comparable to JCC. In similar
vein, the plaintiffs allege that Houlihan used an inappropriate discount rate
in certain of its analyses. In both instances, the plaintiffs do not claim that
the proxy statement failed to fairly describe Houlihan's actual analysis; they
instead argue that Houlihan's analysis was incorrect and that it was
therefore misleading to include it in the proxy statement.
B. The Defendants' Motion To Dismiss
As readers familiar with Delaware's law of disclosure undoubtedly
recognize, the types of allegations that the plaintiffs rely upon to support
their disclosure claims invited seasoned defense counsel to seek their early
dismissal. Thus, it is to be expected that the defendants have sought to
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dismiss them via a motion for judgment on the pleadings.
The deeper objective of the defendants' motion to dismiss the
plaintiffs' disclosure claims is to use that lesser success as the basis for
terminating the entire case as against most of the class that the plaintiffs
contend should be certified in their motion. Under the defendants' reading
of Delaware law, any JCC stockholder who voted in favor of the merger is
barred from attacking the fairness of the merger. Presupposing that the
defendants show that the plaintiffs' attacks on the proxy statement's
sufficiency must be dismissed as meritless, the defendants would have
shown that the minority voters who voted yes made an informed decision
to accept the benefits of the merger. Having done so, these stockholders
cannot be now heard to challenge the merger's fairness, under doctrines that
have been variously described as involving acquiescence, estoppel, or
waiver, and which find support in Delaware case law like Bershad v.
Curtiss-WrightCorp.8 Likewise, the defendants argue that this same legal
doctrine bars a recovery by those stockholders who voted no on the merger,
but later decided to accept the merger consideration rather than seek
appraisal.'
When considered together, these two groups of stockholders-i.e.,
those who voted yes and those who voted no but later accepted the merger
consideration--constitute virtually all of the minority stockholders. If
these stockholders are barred from attacking the merger, then no class
should be certified at all, say the defendants, because the number of JCC
stockholders who voted no and refused the merger consideration is
extremely small and does not satisfy the numerosity standard of Court of
Chancery Rule 23(a)(1). Alternatively, the defendants claim that the
proposed class representative who voted no but later accepted the merger
consideration, Michael Shapiro, cannot adequately represent the minority
stockholders who voted no and also refused the merger consideration
because Shapiro is subject to unique defenses, which renders his status
atypical.

8535 A.2d 840 (Del. 1987). In Bershad,a squeeze-out merger was challenged. The

named plaintiff, Bershad, had voted against the merger but later accepted the merger consideration
rather than seek appraisal. The Supreme Court affirmed the dismissal of his claims, stating:
[W]hen an informed minority shareholder either votes in favor of the
merger, or like Bershad, accepts the benefits of the transaction, he or she
cannot thereafter attack its fairness. Trounstine v. Remington Ran, Inc.,
Del. Ch., 194 A. 95, 99 (1937). Since Bershad tendered his shares and
accepted the merger consideration, he acquiesced in the transaction and
cannot now attack it.
535 A.2d at 848.
9
1d.
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III. Legal Analysis
The resolution of the other issues raised in the pending motions
necessarily turns on the outcome ofthe defendants' motion forjudgment on
the pleadings as to the plaintiffs' disclosure claims. For that reason, I now
address whether the plaintiffs' disclosure claims should be dismissed.
A. Should The Plaintiffs' Disclosure Claims Be Dismissed?
In resolving the defendants' motion for judgment on the pleadings,
I apply the familiar procedural standard of Rule 12(c). Under this standard,
I must accept all well-pled allegations of fact in the complaint as true and
draw all reasonable inferences in favor of the plaintiffs.'" When addressing
disclosure claims, I may consider the unambiguous terms of the proxy
statement, which has been incorporated into the plaintiffs' complaint by
reference. "
This court may also determine the materiality of alleged
misstatements or omissions from the face of the proxy statement when that
determination does not depend on factual disputes that can be resolved only
after an evidentiary hearing. Our law is replete with examples of situations
when this court has dismissed disclosure claims on challenges to the
sufficiency of the complaint because the court's ability to consider the
alleged omission or misdisclosure in the context of the entire proxy
statement gave it a reliable basis from which to make a decision about
materiality. 2
It is, of course, well understood that the directors of a Delaware
corporation must "disclose fully and fairly all material information within
the board's control when it seeks shareholder action. "' When the question
the directors put to the stockholders is whether to approve a transaction
such as a cash-out merger like the one challenged here, " [s]hareholders are

"E.g., McMillan v. IntercargoCorp., 768 A.2d 492, 499-500 (Del. Ch. 2000).
"E.g., id. at 500; In re Santa Fe Pac.Corp.S'holder Litig., 669 A.2d 59; 69-70 (Del.
1995).
"See, e.g., Orman v. Cullman,794 A.2d 5, 32 (Del. Ch. 2002) ("It is proper... forthis

Court to address the question of the materiality of the plaintiffs alleged omissions in the context
of a Rule 12(b)(6) motion to dismiss."); Skeen v.Jo-Ann Stores, Inc., 750 A.2d 1170 (Del. 2001)
(affirming dismissal of disclosure claims on a Rule 12(b)(6) motion); Malpiede v. Townson, 780

A.2d 1075, 1086-87 (Del. 2001) (plaintiff has aburden to plead facts that provide a basis for the
court to infer that an omission was material). Of course, if there is a plausible argument that an
material, then the complaint cannot be dismissed. See id.
omission was
3
' Zirn v. VLI Corp., 681 A.2d 1050, 1056 (Del. 1996) (quotingStroudv. Grace, 606
A.2d 75, 84 (Del. 1992)).
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entitled to be informed of information in the fiduciaries' possession that is
material to the fairness of the price." 4
The plaintiffs here contend that the JCC board breached these
principles of fair disclosure in connection with the merger. But that is not
SO.
Rather, the plaintiffs argue, without citation to authority, that the
JCC board failed to make fair disclosure because (1) it did not require
Houlihan or company management to perform certain additional analyses
and disclose the results of those analyses; and (2) it disclosed certain
analyses Houlihan performed that the plaintiffs contend were incorrectly
done. There is no need to burden the reader with a full recitation of
examples in the complaint that fall into each category. A few examples of
each will suffice.
In the first category, the plaintiffs argue that Houlihan should have
conducted a discounted cash flow analysis of JCC. If it had done so, the
plaintiffs argue, that analysis would have demonstrated that a minimally
fair price for JCC shares was $12.50 per share, nearly $2 per share above
the merger price.
Put bluntly, this speculative argument does not set forth a viable
disclosure claim. The proxy statement forthrightly states that, although it
is typical for Houlihan to perform a DCF valuation in connection with a
transaction like the merger, JCC did not have reliable recent long-term
projections from which Houlihan could perform a DCF valuation analysis. 5
Under Delaware law, there is no obligation on the part of a board to
disclose information that simply does not exist 16 -in this case, a nonexistent DCF valuation and the other non-existent information that the
plaintiffs identify in the complaint. This includes the plaintiffs' argument
that the proxy statement was materially misleading insofar as it failed to
include any "valuation" of the Mismanagement Litigation initiated by JCC
against Harrah's and of the Compensation Litigation Harrah's had brought
involving Debban's or Smart's options. No such valuations existed and the

14Eisenberg v. Chicago Milwaukee Corp., 537 A.2d 1051, 1059 (Del. Ch. 1987)

(stating disclosure standard in context of corporation's self-tender offer).
"T'he plaintiffs do not allege that the disclosure that there were no recent long-term
projections was itself false. Although certain long-term projections were prepared in connection
with JCC's bankruptcy reorganizationin 2001 and were provided to Houlihan, the proxy statement
indicated that Houlihan did not rely on those projections because of significant changes in
circumstances since their preparation and because they had repeatedly not been met by JCC.

Nonetheless, JCC disclosed the prior long-term projections in the proxy statement.

16E.g., In re DataproductsCorp. S'holders Litig., 1991 WL 165301, at *8 (Del. Ch.
Aug. 22, 1991) (rejecting argument that defendants "were affirmatively obligated to create (and
then disclose)" valuations of a restructuring that they had not in fact undertaken).
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of the substance of
plaintiffs have not otherwise challenged the description
7
the lawsuits contained in the proxy statement.l
The second category of arguments involves, as noted, instances
when the proxy statement sets forth parts of the Houlihan valuation
analyses that the plaintiffs believe to be wrong. An example of this is the
plaintiffs' contention that the Houlihan comparable-companies analysis
used companies that the plaintiffs believe were not comparable to JCC.
The plaintiffs do not contend that the proxy statement did not fairly
describe the actual analysis Houlihan undertook; they simply contend that
the analysis was flawed and therefore misleading. Nor do the plaintiffs
argue that the proxy statement disclosed erroneous data (e.g., an inaccurate
rendition of JCC's last three years' earnings or debt incurred) upon which
Houlihan unwittingly relied. The plaintiffs' only beef is that Houlihan
made mistakes in subjective judgment, even though those judgments were
disclosed to the JCC stockholders.
This kind of quibble with the substance of a banker's opinion does
not constitute a disclosure claim. The proxy statement obviously provided
the plaintiffs with the material they needed to determine various ways in
which they disagreed with Houlihan. This does not suggest the absence of
fair disclosure; indeed, it inclines the mind in the opposite direction,
because the proxy statement was written in a manner that allowed a
reasonably sophisticated investor to see the key judgments that Houlihan
made and to make her own independent determination of whether those
judgments struck her as proper. For example, the proxy statement
disclosed certain input factors Houlihan used in its analyses, such as
discount rates and the costs of capital and equity used to derive them. The
plaintiffs use this disclosure as ajumping-off point for an argument that the
input factors Houlihan used were wrong and that it was therefore
misleading to disclose them in the first place.
Accepting the plaintiffs' arguments about this second category
would be injurious to stockholders. The penalty for providing a full
summary of the work of an investment banker that sets forth an informative
description of the reasoning that led the banker to issue its fairness opinion
would be subjection to a disclosure suit if the plaintiff can plausibly argue
that the banker made subjective judgments in its valuation analysis that
could be considered erroneous and that could have materially affected the
outcome of its fairness determination. This is a perverse incentive system
at odds with our law's encouragement of informative disclosure of the
valuation analyses underlying fairness opinions supporting board
7

The proxy statement described the lawsuits and indicated that they were in their early
stages and that the outcomes could not be predicted with certainty.
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recommendations of mergers. 8 The JCC board's duty was simply to make
fair disclosure of the material facts in its possession bearing on the fairness
of the merger it was putting before the stockholders. By setting forth a fair
summary of the valuation work Houlihan in fact performed, the board met
its obligation under our law.
For these reasons, the defendants' motion for judgment on the
pleadings against the plaintiffs' disclosure claims is granted.
B. Are The JCC Stockholders Who Voted Yes
Or Who Otherwise Accepted The Merger Consideration Barred
From Participating In A Class Challenging The Merger?
Having shown that the plaintiffs' challenge to the proxy statement
lacks potency, the defendants contend that they have shown that the JCC
stockholders who voted in favor of the merger or who later accepted the
merger consideration, in lieu of seeking appraisal, made a fully informed,
non-coerced decision to acquiesce in the merger. Per Bershad and
authority like it,'9 the defendants say that it is obvious that these JCC
stockholders-who constitute almost all of the JCC minority
electorate-are barred from any recovery. Once these stockholders are
deducted from the proposed class, the plaintiffs' counsel are left with a
handful of individual stockholders who can easily sue in their own names
2
and who do not satisfy the numerosity requirement of Rule 23(a)(1). °
Until late in the briefing on the plaintiffs' motion for class
certification, the plaintiffs floundered to find a retort to this line of
argument, other than their (now-rejected) contention that they had stated
disclosure claims that undermined the defendants' argument that the JCC
minority stockholders were fully-informed. Eventually, however, the
plaintiffs did latch on to a more viable argument, based on two recent

"See, e.g., In re PureResources,Inc., S'holdersLitig., 808 A.2d 421,448-50 (Del. Ch.
2002) (discussing value of disclosures regarding investment bankers' analyses and stating that
"stockholders are entitled to a fair summary of the substantive work performed by the investment
bankers upon whose advice the recommendations of their board as to how to vote on a merger or
tender rely"); Alidina v. Internet.com Corp., 2002 WL 31584292, at *11 (Del. Ch. Nov. 6, 2002)
(adopting same approach).
9
For a more recent case following Bershad,see Norbergv. Security Storage Co., 2000
WL 1375868 (Del. Ch. Sept. 19, 2000).
2
Cases like this one are quintessential examples of class actions. Aside from their
acquiescence-based arguments, the defendants do not contest class certification or the suitability
of the proposed class representatives. The plaintiffs' moving papers set forth an adequate basis
for certifying the class as they propose, and their proposed implementing order sets forth the
required findings under Rule 23. For that reason, this opinion solely addresses the issue argued
by the defendants in their papers opposing, class certification.
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decisions of this court: Clements v. Rogers2 and In re Best Lock Corp.
ShareholderLitigation.",Summarized succinctly, those two cases hold that
a stockholder who casts a vote in favor of, or later accepts the consideration
from, a merger effected by a controlling stockholder is not barred by the
doctrine of acquiescence, or any other related equitable doctrine such as
waiver, from challenging the fairness of the merger in an equitable action.
I will not burden the reader with a recitation of the full reasoning
of Clements and Best Lock because those cases, taken together, set forth
comprehensively the complicated evolution of Delaware's law of
ratification and acquiescence as they apply to corporate mergers.23 What
is essential for present purposes is the teaching of Clements and Best Lock
regarding the application of the doctrine of acquiescence to mergers
of review articulated in Kahn v. Lynch
governed by the special standard
24
Communication Systems, Inc.
Because Harrah's owned 63% of JCC at the time the merger
agreement was signed, the special standard of review Kahn v. Lynch
articulates (the "Lynch doctrine") applies to the transaction under challenge
in this case. Under the Lynch doctrine, a merger between a corporation and
its controlling stockholder is subject to the entire fairness standard of
review, regardless of the procedural protections used to effectuate the
transaction. At best, the use of procedural protections such as an effective
special committee of independent directors or a majority-of-the-minority
vote condition can operate to shift the burden of persuasion on the issue of
fairness from the defendants to show fairness, to the plaintiffs to
demonstrate unfairness.
A fundamental premise of the Lynch doctrine is that controlling
stockholders are reasonably perceived as having such potent retributive
powers as to subject minority stockholders to inherent coercion in casting
a vote on a squeeze-out merger.2 5 This inherent coercion is thought to
undermine the fairness-guaranteeing effect of a majority-of-the-minority
vote condition because coerced fear or a hopeless acceptance of a dominant
power's will, rather than rational self-interest, is deemed likely to be the

23790 A.2d 1222 (Del. Ch. 2001).
u2001 WL 1398580 (Del. Ch. Oct. 29, 2001).
nSee Clements, 790 A.2d at 1235-1239; Best Lock, 2001 WL 1398580, at *11-16.
24
638 A.2d 1I 10 (Del. 1994).
zId. at 1116-17 (quoting Citronv. E. IDu Pontde Nemours & Co., 584 A.2d 490, 502
(Del. Ch. 1990)). This is a finding of empirical fact rooted in the Supreme Court's perception of
how the world works. That is, in the parlance of Kenneth Culp Davis, it is a "legislative fact."
See Leo E. Strine, Jr., The Inescapably Empirical Foundation of the Common Law of
Corporations,27 Del. J. Corp. L. 499, 503 (2002) (citing Kenneth C. Davis, An Approach to
Problems ofEvidence in the Administrative Process,55 Harv. L. Rev. 364, 402-03 (1942)).
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animating force behind the minority's decision to approve the merger. As
Chancellor Chandler pointed out in Best Lock, even if all of the minority
stockholders approve a merger subject to the Lynch doctrine after receiving
exemplary disclosure, the unanimous vote would not have the traditional
ratification effect of extinguishing equitable challenges to the merger's
fairness.26
Given this logic, the viability of Bershadhasbeen eclipsed in cases
governed by the Lynch doctrine27-a doctrine that has only been more
2
firmly embedded in our law by recent decisions of our Supreme Court.
As both Clements and Best Lock acknowledge, it would be illogical to bar
stockholders who voted for or accepted the consideration from a merger
governed by Lynch from any recovery, when Lynch is premised on the
notion that these stockholders lack the free will to cast votes ratifying the
fairness of the transaction, even after receiving full disclosure of the
material facts.29 Rather, the limited consequence of voting yes or accepting
the merger consideration is loss of the right to seek appraisal, leaving the
stockholder to recover only if she can prevail in a fairness proceeding under
Lynch.

3

0

The defendants obviously find this state of the law unsatisfactory,
as it permits stockholders to vote to accept the benefits of a merger and
then turn around and seek damages for the consummation of a transaction
that they could have prevented themselves at the ballot box. Nonetheless,
their argument that Bershad can be given vitality in cases governed by
Lynch can only be accepted if this court is willing to blind itself to the
incompatibility of these two cases.3' It may well be that our law should
262001 WL 1398580, at '15.
27
The fact that the transaction in Bershad was one that would now implicate the Lynch
doctrine has obvious irony. Irrespective of that awkward reality, Bershad pre-dated Lynch and
the latter's articulation of an inherent coercion rationale for failing to accord ratification effect to
a fully informed majority-of-the-minority vote on a merger with a controlling stockholder. Lynch
and its progeny implicitly but unmistakably operate to undermine the application of the holding
in Bershad dealing with acquiescence to mergers with controlling stockholders.
"SSee, e.g., Emerald Partners v. Berlin, 787 A.2d 85, 93 n.52 (Del. 2001); Kahn v.
Tremont Corp., 694 A.2d 422, 428 (Del. 1997).
29
Clements, 790 A.2d at 1238-39; Best Lock, 2001 WL 1398580 at *15.
"Clements, 790 A.2d at 1238.
"I suppose it is possible to argue that Lynch was designed only to protect stockholders
who voted no and did not later accept the merger consideration from being foreclosed from
receiving relief simply because a majority of other minority stockholders voted yes. But, the
sweeping rhetoric of Lynch and its progeny, and their dependence on a doctrine of inherent
coercion, is hard to square with the notion that the trampled down masses who gave way in the
face of potential majority tyranny are to be denied relief because they succumbed.
That said, there might well still be room for some preclusive effect to be given to a
stockholders' informed decision to vote yes on a transaction. As a matter of public policy, it might
well make sense to refuse to allow stockholders who cast informed yes votes from serving as class
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give greater liability-insulating effect to fully informed votes of minority
stockholders who are granted the power to block a squeeze-out merger.32
But that advance should occur in a coherent manner, which necessitates an
alteration to Lynch as a component of any attempt to breathe life into
Bershad in cases involving mergers with controlling stockholders.
Therefore, because this case is governed by the Lynch doctrine, the
vote of the minority stockholders in favor of the merger can, at best,
operate to shift the burden of persuasion to the plaintiffs on the issue of
fairness. Those stockholders who voted yes are not, by virtue of their
Similarly, the mere fact that a
votes, barred from recovery."
stockholder-such as Michael Shapiro, who is one of the class
representatives-voted no and later accepted the merger consideration,
does not bar him from recovering, but only from seeking appraisal. Given
that reality, Shapiro is suitable to be one of the class representatives and the
defendants' challenge to him on typicality grounds is without force.34

representatives or derivative plaintiffs. The reason for this limited rule of preclusion would be to
prevent repeat plaintiffs with limited holdings from being able to cast free yes votes and still
instigate costly representative litigation. But the utility of that possible effect should be tested in
a case when a defendant raises that argument and ties it to relevant provisions in Rule 23.
Moreover, as Best Lock states, the mere fact that a plaintiff who voted no on a merger later
foregoes appraisal and accepts the merger consideration should not be viewed, post-Lynch, as
acquiescence. See Best Lock, 2001 WL 1398580, at *15.
32
See In re PureResources, Inc., S'holders Litig., 808 A.2d 421, 444 & n.43 (Del. Ch.
2002) (suggesting an alteration to Lynch along these lines).
33
Because the defendants have met their burden to obtain dismissal of the plaintiffs'
disclosure claims, the burden shift will take place unless the plaintiffs can show that the vote
should be disregarded for some other reason. Here, the possible reason is that JCC reserved the
right to waive the majority-of-the-minority condition. If that reservation existed, the protection
the condition gave to the minority could be viewed as illusory. This issue should be resolved at
a later stage of the case, when it is the focus of briefs.
3
As an aside, I note that the defendants' typicality argument was not strong even if a
potential acquiescence defense was available. As to an issue like acquiescence, a party like
Shapiro has the greatest incentive to represent other stockholders arguably subject to an
acquiescence defense and the different positions of class members on the issue of acquiescence
(i.e., those who voted no and rejected the merger consideration, those who voted no and later
accepted the consideration, and those who voted yes) could be addressed fairly in one class action,
with at most the possible need for the creation of subclasses. The acquiescence issue creates no
conflicts within the proposed class, it simply poses the possibility that certain groups of class
members might have to fight through an affirmative defense. In any event, the plaintiffs have also
identified another proposed representative, Nechuma Cohen, whose adequacy and typicality is not
challenged.
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IV. Conclusion
For the foregoing reasons, the defendants' motion for judgment on
the pleadings is granted solely as to the plaintiffs' disclosure claims, and is
otherwise denied, and the plaintiffs' motion for class certification is
granted. The parties shall submit conforming orders within ten days.

MFC BANCORP LTD. v. EQUIDYNE CORP.
No. 20,386
Court of Chancery of the State of Delaware, New Castle
August 13, 2003
Brett D. Fallon, Esquire, Thomas E. Hanson, Esquire, and Christina M.
Thompson, Esquire, of Morris, James, Hitchens & Williams LLP,
Wilmington, Delaware; and James V. Kearney, Esquire, and Noreen A.
Kelly-Najah, Esquire, of Latham & Watkins, LLP, New York, New York,
of counsel, for plaintiff.
Thomas A. Beck, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Kevin C. Logue, Esquire, of Paul, Hastings, Janofsky &
Walker LLP, New York, New York, of counsel, for defendant.
STRINE,

Vice Chancellor

In this opinion, I resolve plaintiff MFC Bancorp Ltd.'s ("MFC")
request for summary judgment pursuant to 8 Del. C. § 211. Plaintiff MFC
is a large stockholder of defendant Equidyne Corporation, and wishes to
conduct a proxy fight to unseat the incumbent board at the next annual
meeting. On May 24, 2003, Roy Zanatta, MFC's secretary, wrote the
Equidyne board asking for Equidyne to announce the date of the 2003
annual stockholders meeting. Equidyne did not respond to MFC's letter.
Equidyne's last annual meeting was held on May 28, 2002.
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Thus, on June 24, 2003, MFC filed this suit asking for an annual
meeting to be compelled. As of the time MFC filed its complaint,
Equidyne could no longer set an annual meeting within thirteen months of
the date of its last annual meeting because Equidyne's bylaws require at
least ten days notice before any stockholders meeting is held. In other
words, by June 24, 2003, there was insufficient time to call an annual
meeting for June 28, 2003.
Spurred by MFC's suit, Equidyne's board announced an annual
meeting date of September 9, 2003-a date that falls fifteen months and
twelve days after the corporation's last annual meeting. Equidyne then
argued that MFC's § 211 claim was moot because a meeting date had been
set. In addition, it argued that the § 211 claim was unripe when filed and
had to be dismissed for that reason because the court's power to order a
meeting does not arise until thirteen months have passed without a meeting.
Irrespective of the fact that the Equidyne board failed to satisfy its
obligations under § 211 until after the complaint was filed, Equidyne
contended that the original complaint should be dismissed and that any later
complaint should be considered moot.
In this opinion, I grant the plaintiffs motion to set a meeting date
and deny the defendant's motion to dismiss the amended complaint MFC
filed after the thirteen-month statutory deadline.' Delaware law takes the
annual election process seriously. Contrary to Equidyne's argument that it
was sufficient for it merely to set a meeting date within thirteen months
rather than hold a meeting within that timeframe, § 211 empowers this
court to order a meeting if thirteen months passes without one. Here,
Equidyne's board failed to take reasonable steps to ensure a timely meeting.
The company ignored inquiries about when its annual meeting would occur
and only acted after MFC had filed this suit, at a time when it was too late
to comply with § 211 and when, as a practical matter, the meeting could not
occur until months after the statutory deadline.
Given this background, I am persuaded that MFC's request for a
court-ordered meeting involving the statutory quorum is warranted. In view
of the Equidyne board's failure to take its responsibilities under § 211
seriously in the face of a threatened election contest, the equities warrant
that the statutory quorum be used. Had the Equidyne board wished to avoid
that result, it could have set an annual meeting date within thirteen months
of the date of its last annual meeting.

'The parties stipulated that I would decide this case on a paper record. Thus, I am free
to draw inferences from the paper record in the same manner as I would have after a trial with live
testimony.
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I. Factual Background
The facts of this case are simple. MFC is and has been the record
owner of one hundred shares of Equidyne common stock. And MFC
beneficially holds over 1.3 million shares of Equidyne common stock,
which represents about 9% of Equidyne's outstanding shares. Defendant
Equidyne is a Delaware corporation and is publicly traded on the American
Stock Exchange.
Equidyne's last annual stockholders meeting was held on May 28,
2002. At no time since that date have Equidyne's stockholders acted by
written consent in lieu of an annual meeting. According to Equidyne's
bylaws, before any stockholders meeting can be held, notice of not less than
ten days nor more than sixty days shall be given to each Equidyne
stockholder.'
On May 24, 2003-which was just a few days shy of the
twelve-month anniversary of Equidyne's last annual meeting-MFC sent
a letter to Equidyne. In that letter, MFC requested that Equidyne inform
MFC as to the date of the next annual stockholders meeting. Equidyne did
not respond to MFC's letter.
On June 24, 2003-which was four days before the thirteen-month
anniversary of Equidyne's last annual meeting-MFC filed a complaint in
this court. As of that date, Equidyne could not have set a meeting date
within the thirteen-month period set forth in § 211 because Equidyne's
bylaws require at least ten days notice before any stockholders meeting and
the thirteen-month anniversary of the last annual meeting was only a few
days away-i.e., the thirteen-month anniversary date was June 28, 2003.
In its complaint, MEC sought relief pursuant to § 211 of the Delaware
General Corporation Law? Put simply, § 211 allows this court to order a
corporation to hold an annual stockholders meeting if the corporation has
not held such a meeting for a period of thirteen months since the latest of:
(1) its last such meeting; (2) the last time its stockholders acted by written
consent in lieu of such a meeting; or (3) its date of incorporation." In its
complaint, MFC sought an order requiring Equidyne to hold an annual
stockholders meeting.'

2
See
3

Equidyne Bylaws art. II, § 4.
8 Del. C. § 211.
Section 211 also allows this court to issue such an order if thirty days has elapsed
an
annual stockholders meeting since the date designated in the certificate of
without
incorporation or bylaws for such a meeting.
'MFC also sought certain relief pursuant to 8 Del. C. § 220.
4
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Two days after MFC filed its complaint, Equidyne set September 9,
6
2003 as the date of its "annual" stockholders meeting. September 9, 2003
is fifteen months and twelve days after the date of Equidyne's last annual
meeting.
Equidyne then filed a motion to dismiss MFC's § 211 claim. In its
pleadings and at oral argument, Equidyne contended that MFC's § 211
claim was not yet ripe because thirteen months from the date of Equidyne's
7
last annual meeting had not yet elapsed when MFC filed its complaint.
According to prior Delaware decisional law, a stockholder does not
have a cause of action under § 211 "until (inter alia) the corporation has
failed to hold an annual meeting [or elect directors by stockholder written
8
consent] for more than thirteen months after its last annual meeting." The
reason for that is that the court's power to order an annual meeting is only
triggered after certain periods have passed without an annual meeting or
stockholder action by written consent to elect directors in lieu of an annual
meeting.9
But what is left unanswered by prior case law is whether a
stockholder may file a § 211 claim before the thirteen-month anniversary
if, at the time he files his complaint, it is legally impossible (1) for the
corporation to convene an annual meeting by the date of the thirteen-month
anniversary and (2) for the stockholders to act by written consent in lieu of
an annual meeting by that same thirteen-month anniversary date. Under the
6

See Mot. to Dismiss at 3.
'Equidyne also argued that MFC did not have standing to bring its § 211 claim and that
this court did not have jurisdiction over MFC's claim. These contentions were based on the same
factual premise animating Equidyne's ripeness defense--i.e., that the thirteen-month anniversary
of MFC's last annual meeting had not passed as of the date MFC filed its § 211 claim.
'Walentas v. Builders Transp., Inc., 1990 WL 90939, at *3(Del. Ch. June 26, 1990);
see also 2 David A. Drexler et al., Delaware Corporation Law and Practice § 24.04, at
24-11(2002) (" The statutory right to seek judicial relief is triggered by the failure to hold the
[annual] meeting either (a) for a period of 30 days after the date designated for the meeting, or if
no such date has been designated, (b) for a period of thirteen months after the corporation's last
annual meeting or consent solicitation in lieu of annual meeting, or, if no annual meeting or
consent solicitation in lieu of annual meeting has ever been held, the organization of the
corporation."); Lawrence A. Hamermesh, Corporate Democracy and Stockholder-Adopted
By-Laws: Taking Back the Street?, 73 Tul. L. Rev. 409, 480 n.301 (1998) (citing 8 Del. C.
§ 21 1(c); Walentas, 1990 WL 90939) ("Delaware... permits commencement of an action to
enforce [the annual meeting] mandate only if 13 months have already elapsed since the last annual
meeting.").
9
See 8 Del. C. § 211(c) ("If there be a failure to hold the annual meeting or to take
action by written consent to elect directors in lieu of an annual meeting for a period of 30 days
after the date designated for the annual meeting, or if no date has designated, for a period of 13
months after the latest to occur of the organization of the corporation, its last annual meeting or
the last action by written consent to elect directors in lieu of an annual meeting, the Court of
Chancery may summarily order a meeting to be held upon the application of any stockholder or
director.").
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authority upon which Equidyne relied, the issue was framed as one of
ripeness, not jurisdiction;" a correct assessment, I believe.
As Equidyne's bylaws stood on the date MFC filed its
complaint-June 24, 2003-Equidyne could not have convened an annual
stockholders meeting by June 28, 2003 because it did not have enough time
to provide each stockholder with ten days notice of the meeting as is
required by those bylaws. At oral argument, counsel for the parties were
asked whether Equidyne's stockholders could-under federal and Delaware
law and Equidyne's governing instruments-begin the process of acting by
written consent on June 24, 2003 and complete that process by June 28,
2003. Neither side's counsel could provide a satisfactory answer to that
question. Thus, it was unclear to the court whether on June 24, 2003 it was
impossible-as a technical, legal matter-for Equidyne to comply with the
"annual meeting" requirement of Delaware law."
Recognizing that time was of the essence-by the time of oral
argument, Equidyne had already set September 9, 2003 as a meeting
date-I dismissed MFC's § 211 claim without prejudice and allowed it to
file an amended complaint that would clearly be ripe under established
§ 211 law-i.e., an amended complaint that would be filed after the
thirteen-month anniversary date. I dismissed MFC's original § 211 claim
with its consent and allowed it to re-file for reasons that were entirely
practical in nature. By taking these actions, I avoided the issue of whether
Equidyne's stockholders could have acted by written consent in advance of
the statutory thirteen-month deadline and what the consequences of that
answer would be for the ripeness of MFC's claim, and, most importantly,
I paved the way for a more expeditious resolution to this matter. In other
words, by simply allowing MFC to re-file a clearly ripe § 211 claim, I
ensured that the core dispute between the parties-i.e., whether MFC is
entitled to an order requiring Equidyne to hold an annual meeting-would
be decided promptly, without any unnecessary detours down a meandering
legal road. 2
"0See Walentas, 1990 WL 90939, at *1("Although denominated as a jurisdictional
motion, the more accurate thrust of the defendant's position is that there is no claim that is
presently ripe for adjudication.").
"After oral argument, MFC's counsel advised the court of the reasons it believed that
it would have been impossible-as a legal and practical matter-for Equidyne's stockholders to
act by written consent within such a timeframe. See Letter from Brett D. Fallon to Vice
Chancellor Leo E. Strine, Jr. 1-2 (July 31, 2003). By that time, an amended complaint had been
filed.
2
The legal issue posed was whether a bright-line rule should exist requiring dismissal
of a § 211 claim filed before the statutory thirteen-month period has expired because this court's
power to provide relief does not arise until that time. Equidyne argued for such a rule based on
the language of§ 211 and the policy need to avoid the burden of premature filings on corporations
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MFC accepted my invitation to re-file and did so by filing an
amended and supplemental complaint on July 30, 2003. A day later,
Equidyne answered the amended complaint. In this opinion, I decide
whether MFC is entitled to a court order requiring Equidyne to hold an
annual stockholders meeting or whether its renewed and clearly ripe claim
is moot as Equidyne argues.
II. The Practical Import of MFC's Requested Relief
In its amended complaint, MFC asked that I direct Equidyne to
hold its annual stockholders meeting on September 9, 2003-i.e., the same
date that Equidyne has already set as the meeting date. A logical question
arises: Why did MFC bother requesting a court order to set a meeting date
that has already been established by Equidyne?
The answer: MFC desires an incident to a § 211 court order.
Specifically, if a court order is issued pursuant to §211, under §211 (c) the
quorum for the annual meeting held pursuant to that order shall consist of
"[t]he shares of stock represented at such meeting, either in person or by
proxy, and entitled to vote thereat... notwithstanding any provision of the
certificate of incorporation or bylaws to the contrary."' 3 In other words, if
I issue an order requiring Equidyne to hold its annual stockholders meeting
on September 9, such a meeting will go forward even if the greater quorum
requirements in Equidyne's governing instruments are not met. This special
quorum rule helps guarantee that corporate stockholders-who have been
deprived of their "annual" meeting for over thirteen months-will actually
have such a meeting on the date set by the court and will elect directors that
day.
m. Legal Analysis
With that background in mind, the issues for resolution are the
following:
(1)

Is it, as Equidyne contends, sufficient compliance
with § 211 for Equidyne to have designated a
meeting within thirteen months, even if the

and the court. MFC argued that a filing before the thirteen-month deadline ripens once it is
impossible for the company to meet that deadline or, at the latest, once the deadline comes and
goes without a meeting.
38 Del. C § 211(c)
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meeting so designated is to occur after thirteen
months has expired?; and
Assuming that the answer to (1) is no, should
MFC's claim be dismissed as moot or should a
court-ordered meeting be held with the quorum
specified in § 211 (c)?

I address these issues in turn.
A.

Has MFC Stated a Claim Under 8 Del. C. § 211 ?

Section 21 l(c) states in part:
If there be a failure to hold the annual meeting or to take
action by written consent to elect directors in lieu of an
annual meeting for a period of thirty days after the date
designated for the annual meeting, or if no date has been
designated, for a period of 13 months after the latest to
occur of the organization of the corporation, its last annual
meeting or the last action by written consent to elect
directors in lieu of an annual meeting, the Court of
Chancery may summarily order a meeting to be held upon
the application of any stockholder or director.
Equidyne argues from this provision that MFC is not entitled to relief under
§ 211, because Equidyne fulfilled its responsibilities under § 211 (c) by
simply designatinga date for an annual meeting before the expiration of the
thirteen-month period. In other words, according to Equidyne, a
corporation needs only to set the date of the annual meeting before the
expiration of the thirteen-month period, even though, pursuant to its own
designated date, the annual meeting will actually take place after the
thirteen-month anniversary.
I disagree with Equidyne's reading of § 21 1(c). As an initial
matter, Equidyne's reading of that statutory provision is contrary to clear
statements in Delaware decisional law and corporate law treatises that
relief under § 211 is available if a corporation fails to hold an annual
meeting for a period of thirteen months since its last annual meeting. As
then-Vice Chancellor Jacobs squarely held in Walentas v. Builders
Transport,Inc., § 211 requires a corporation to do more than merely
designate the date of its annual meeting before the thirteen-month deadline;
rather, § 211 requires that the corporation hold its annual meeting before
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the statutory timeframe expires.1 4 And, as one learned treatise parses the
statute:
The statutory right to seekjudicial relief is triggered by the
failure to hold the [annual] meeting either (a) for a period
of 30 days after the date designated for the meeting, or if
no such date has been designated, (b) for a period of
thirteen months after the corporation's last annual meeting
or consent solicitation in lieu of annual meeting, or, if no
annual meeting or consent solicitation in lieu of annual
meeting has ever been held, the organization of the
corporation. 5
I agree with that reading. The plain language of § 211 (c) does not
support Equidyne's argument. It is clear that the word "designated" in the
clause "or if no date has been designated for the annual meeting," refers
back to an earlier use of the word "designated" in the same sentence-i.e.,
"Ifthere be a failure to hold the annual meeting or to take action by written
consent to elect directors in lieu of an annual meeting for a period of 30
days after the date designatedfor the annual meeting. ... ,"6In other
words, the disputed clause performs the role of an "extended conjunction"
that says to the reader: even if the corporation has not designated a date for
its annual meeting in its certificate of incorporation or its bylaws, then, in
any event, it must hold a meeting within thirteen months of its last annual
meeting or risk an adverse judgment under § 211.
Thus, the most sensible reading of this statutory text is to read it as
a two-part sentence, with each of the two parts beginning with the word
"for." Under this reading, the right to relief under § 211 is triggered if
corporation fails "to hold the annual meeting or to take action by
[stockholder] written consent," either:
1.

"for a period of 30 days after the date designated
for the annual meeting"

14990 WL 90939, at *3 (citing cases); see also I Donald J. Wolfe, Jr. & Michael A.
Pittenger, Corporate and Commercial Practice in the Delaware Court of Chancery § 8-4(a), at
8-37 (2003) ("lIt has frequently been held that a prima facie case for relief is established for
purposes of Section 211 where it is shown that the plaintiff is a stockholder or director of the
corporation and either that the annual meeting was not held within thirty days of the designated
date or that no annual meeting... has been held for more that thirteen months." (first case of
emphasis in original, second and third cases added)).
"52 Drexler et al. § 24.04, at 24-11 (emphasis added).
168 Del. C. § 211 (c) (emphasis added).
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or
2.

"for a period of 13 months after the latest to occur
of the organization of the corporation, its last
annual meeting or the last action by written
consent to elect directors in lieu of an annual
meeting." 7

This reading also accords with the policy thrust of § 211, which is
that corporations should hold annual meetings of stockholders.'
The
thirteen months of leeway can be viewed as an acknowledgement by the
General Assembly of the practical need for a "grace period" of sorts. In
other words, the General Assembly recognized that it is not always possible
or advisable to hold an annual stockholders meeting before the exact date
of the one-year anniversary of the last such meeting.
But this modest grace period is not a license to undermine the clear
import of the term "annual meeting." By using this term, the General
Assembly was mandating that corporations hold a stockholders meeting
annually or risk the imposition of a court-ordered meeting under the special
quorum rule of § 211(c). Under Equidyne's proposed reading of § 211(c),
the "annual meeting" requirement of § 211 would be turned into more of a
once-every-year-and-a-half-or-so meeting requirement.
Because of
practical realities and legal constraints-including notice requirements in
corporate bylaws and federal securities requirements-a board who waits
until near the thirteen-month anniversary to set a meeting date ordinarily
will not be able to hold the meeting until months after the thirteen-month
period expires. Therefore, the reading Equidyne advances would tend to
undercut the central purpose of § 211.9
Here, Equidyne designated a day that is fifteen months and twelve
days after the date of last annual meeting. At oral argument, Equidyne
cited certain public filing deadlines that allegedly prompted it to designate
such a late date as the date of the annual stockholders meeting, all of which
were easily manageable had the board diligently planned in advance to hold
a meeting within the statutory period. Nothing in the record justifies their
failure to responsibly prepare for the holding of the required annual
meeting within the expected timeframe.

"Id.; see 2 Drexler et al. § 24.04, at 24-11 (parsing the statutory text in a similar
manner).
"'See generally 8 Del. C. § 21 l(b).
"9See Walentas, 1990 WL 90939, at *3 (the reading of the statute adopted in this

opinion "is sensible, for otherwise a board could 'designate' a meeting for a date many months
beyond the thirteen month anniversary of the last meeting without any accountability to
shareholders").
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B.

Should the Court Issue the Injunction Requested by MFC?

Because MFC has stated a claim under 8 DeL C. § 211, I must
decide whether to issue an order requiring Equidyne to hold its annual
meeting on a particular date. The reason for this is that § 211 does not
require me to issue such an order every time a claim is stated under § 211.
Instead, whether an injunction should issue is left to my equitable
discretion.
In a case like this one where the corporation has already announced
a date for the annual stockholders meeting, the question I must consider is
whether "there [is] some reason to suspect that the corporate defendant
might behave inequitably."2 Here, there is sufficient reason to believe that
Equidyne might act inequitably. For instance, Equidyne failed to respond
to MFC's May 24, 2003 letter, in which MFC requested that Equidyne
announce the date of the 2003 annual meeting. And MFC, which has
leveled serious allegations of mismanagement and corporate waste against
Equidyne's officers and directors,2' is in the process of waging a proxy fight
against Equidyne's incumbent board. Finally, this is not a case when the
company missed the thirteen-month deadline by days or, even, weeks.
Rather, Equidyne's board missed the mark by a barn or two. In light of
these facts, it hardly seems equitable, fair, or efficient to require MFC to
come back to this court if Equidyne's normal quorum requirements turn out
to cause a problem.22
IV. Conclusion
For the foregoing reasons, MFC's request forjudgment pursuant to
8 Del. C. § 211 is GRANTED. The parties shall submit a conforming final
order within five days of the date of this opinion.

2
See Walentas v. Builders Transp. Inc., 1990 WL 127804 (Del. Ch. Aug. 31, 1990)
(Walentas I).
21
See generally MFC's Mem.in Opp'n to Mot. to Dismiss at 6-7.
22
Steinkrausv. GIHCorp., 1991 WL 3922, at *2 (Del. Ch. Jan. 22, 1991) (suggesting

that when a corporation announces an annual meeting after the institution of a § 211 action, an
order requiring the meeting to be held on the date announced by the corporation should be issued
even if it is unlikely that a quorum requirement will be a problem; "If... [a quorum requirement]
turns out to be a problem, it hardly seems efficient, fair, or necessary to require plaintiff to
reinstitute her Section 211 complaint, which appears to justify the entry of an order requiring a
meeting.").
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TAYLOR v. AMERICAN SPECIALTY RETAILING GROUP, INC.
No. 19,239
Courtof Chancery of the State of Delaware,New Castle
July 25, 2003
Robert J. Katzenstein, Esquire, of Smith Katzenstein & Furlow LLP,
Wilmington, Delaware; and Patrick C. Hall, Esquire, Troy, Michigan, of
counsel, for petitioner.
M. Duncan Grant, Esquire, and Joseph S. Naylor, Esquire, of Pepper
Hamilton LLP, Wilmington, Delaware, for respondent.
LAMB, Vice Chancellor
I.

This is an appraisal action, pursuant to 8 Del. C. § 262, filed as a
result of a merger that cashed-out the petitioner's shares and shares of one
other stockholder, at a price of $2,200 per share. Both parties presented
expert testimony regarding the fair value of the shares held by the petitioner
as of the merger date. Neither expert was fully persuasive, and,
accordingly, the court must exercise its own independentjudgment as to the
value of the petitioner's shares. After considering the totality of the
evidence presented, the court concludes that the fair value of the petitioner's
shares, as of the effective date of the merger, was $9,079.43 per share or a
total of $181,588.60.
II.

A.

Background

Respondent American Specialty Retailing Group, Inc. and its
subsidiary, Dunham's Athleisure Corporation, both Delaware corporations
(collectively "Dunham's"), operate a retail sporting goods chain, with 116
stores in 12 states. Dunham's is in the top ten insales for sporting goods
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retailers in the United States. As of October 15, 2001, Dunham's had 3,000
shares of Class A common stock outstanding.
The petitioner, Michael Taylor, is a former employee of Dunham's.
He purchased 20 shares of Dunham's Class A common stock during his
employment. His entitlement to appraisal arises out of an October 15,2001
merger (the "Merger Date") that eliminated his interest in Dunham's. The
parties stipulated that Taylor timely filed his Petition for Appraisal, and has
timely perfected his rights to appraisal. It is also stipulated that Taylor is
entitled to the payment of fair value for his shares pursuant to 8 DeL C.
§ 262.
B.

The Experts

Taylor's trial expert was Andrew P. Wilkinson, a principal at the
Lefko Group. Wilkinson has worked as a financial analyst, with an
emphasis on business valuations, at the Lefko Group since 1988. He
earned an M. B. A. in finance from the University of Michigan, and has
taught advanced business valuation classes to a master's degree program at
Walsh College in Troy, Michigan. Wilkinson is also a chartered financial
analyst and an accredited senior appraiser in business valuation through the
American Society of Appraisers. He is a member of various professional
societies and organizations, and has testified in approximately 20 to 25
trials as an expert witness.
Wilkinson testified that his company was initially retained by
Taylor to do a planning or feasibility analysis involving a rough estimate
of Dunham's value as of January 200 1. His company was thereafter asked
to prepare a complete valuation of Dunham's as of the Merger Date.
Wilkinson testified that, in order to prepare his October 15,2001 valuation,
he reviewed information provided by Dunham's and also conducted
independent research.' He concluded that Dunham's had a total equity
value of $44 million as of the Merger Date.
Dunham's expert witness was Michael Kern, a managing director
at Stout Risius Ross. Stout Risius Ross has employed Kern for the past
seven years, and during the course of that period, Kern has been involved
with over 550 business valuations. His main area of specialty relates to
valuations for companies with annual revenues in the range of $25 million
to $1 billion, primarily in the pet supplies industry, clothing industry and

'Wilkinson reviewed, among other things, Dunham's financial statements, tax returns,

fixed asset listings, lease summaries, monthly financial income statements, departmental sales
data, publicly available documents such as SEC filings, web pages for different companies,
industry association data, and general information on the retail sporting goods industry.
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the grocery industry. Before he appeared in this action, he has testified
only twice, either in court or in arbitration proceedings.
Kern testified that he originally valued Dunham's as of January 31,
2001, and at that time he concluded that Dunham's total equity value as of
January 31, 2001 was $6.6 million. Kern later updated his valuation as of
the Merger Date and testified at trial that Dunham's equity value had not
increased since his January 31, 2001 valuation, so that, as of the Merger
Date, Dunham's total equity value continued to be no greater than $6.6
million.
C.

The Valuation Methods Used

The experts for the parties used essentially the same valuation
methods to value Dunham's stock. Both experts utilized: (1) the
discounted cash flow approach ("DCF"); (2) the comparable/guideline
companies approach; and (3) the transaction based approach. Both experts
used essentially the same "comparable companies" in their analyses, and
both used the same "transaction" in applying the transaction-based
approach.'
Wilkinson valued Dunham's as of the Merger Date at $44 million
or $14,666.67 per share, and the value of the 20 shares held by Taylor at
$293,333. Kern valued Dunham's as of the Merger Date at $6.6 million, or
$2,200 per share, and the value of the 20 shares held by Taylor at $44,000.
III.
Under 8 Del. C. § 262, Taylor is entitled to hisproratashare of the
fair value of Dunham's common stock as of the Merger Date.' Moreover,
Section 262(h) requires this court to calculate the going concern value
"exclusive of any element of value arising from the accomplishment or
expectation of the merger or consolidation."4 "In a statutory appraisal
proceeding, both sides have the burden of proving their respective valuation
positions by a preponderance of the evidence."' If neither party satisfies its

'Dunham's expert also analyzed a second "transaction" involving its own stock that
Taylor's expert did not.

For the reasons discussed in Section IV(C)(I) infra, this second

"transaction" does little to establish the value of Taylor's shares.
3

Gray v. Cytokine Pharmasciences, Inc., 2002 WL 853549, at *6 (Del. Ch. Apr. 25,

2002).

48 Del. C. § 262(h).
5M.G. Bancorporation, Inc. v. LeBeau, 737 A.2d 513, 520 (Del. 1999) (citation

omitted).
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burden, however, the court must then use its own independent judgment to
determine fair value.6
IV.
As an initial matter, neither expert has fully satisfied its burden of
persuasion regarding its respective valuation of Dunham's, though
Wilkinson's valuation is more credible. Both experts make certain
meritorious observations and assumptions, while other observations and
assumptions lack relevance or credibility. Significantly, Kern's valuation
lacks credibility because, although he was retained by Dunham's, he
ignored a contemporaneous set of projections prepared by Dunham's
management, choosing instead to rely on far more pessimistic assumptions
of Dunham's future prospects that he prepared on his own. Moreover, the
court is persuaded that Kern's valuation conclusion is strikingly low. For
example, Kern's total equity value of $6.6 million is lower than Dunham's
trailing 12-month pre-tax income, and only approximately 65% of its
trailing 12-month operating income Thus, using Wilkinson's valuation as
a baseline, the court will analyze each of the three valuation methods
utilized by both experts and come to its own independent judgment for
proper valuation of Dunham's.
A.

The Discounted Cash Flow Approach

The court begins its DCF analysis by accepting the basic
framework of Wilkinson's model and then considering objections to that
analysis that have been lodged by Dunham's. Wilkinson explained that a
DCF analysis involves projecting operating cash flows for an extended
period, determining a terminal value upon sale at the end of the period, and
then discounting those values at a set rate to determine the net present value

6

See Gonsalves v. Straight Arrow Publishers, 701 A.2d 357, 361 (Del. 1997) (noting
this court's responsibility to "independently determine the value of the shares that are the subject
of the appraisal action"); Cooper v. Pabst Brewing Co., 1993 WL 208763, at *8 (Del. Ch. June 8,
1993) (noting that in cases where "none of the parties establishol a value that is persuasive, the
Court must make a determination based upon its own analysis").
7
The court understands that these comparisons are, in some sense, "apples to oranges."
For example, were Dunham's faced with a mounting debt load (which it was not) or with
decreasing growth prospects (which it was not) then such a valuation may in fact be reasonable.
Nonetheless in the absence of any convincing explanation (and none was given by Kern), these
comparisons are strongly suggestive of a gross undervaluation by Kern. In this connection, the
court notes that Marshall Sosne, Dunham's Chief Financial Officer (who is himself a stockholder
of the surviving entity) refused to endorse Kern's valuation. Trial Tr. at 167-68.
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for 100% of Dunham's common stock. Dunham's does not object to this
theoretical framework for valuation.
1.

Projected Revenue Growth

Dunham's first objection to Wilkinson's valuation relates to his
projected revenue growth for the company, which Dunham's argues places
too much emphasis on its atypical success during the winter of 2000. Kern
and Marshal Sosne, Dunham's Chief Financial Officer, testified about the
allegedly unusual winter of 2000 and how it led to increased sales that
should be treated as a one-time occurrence rather than a sign of increasing
long-term sales growth potential. This is so, the argument goes, because of
the combination of an extremely cold winter and tremendous sales of
scooters, which were peaking in popularity in the Midwest at the time.
Those circumstances led directly to abnormally high sales figures for both
scooters and all winter-related items, including skis and accessories, boots,
and brand name outerwear.
When Wilkinson prepared his projections, he did discount the
winter 2000 sales. He just did not discount them as much as Dunham's
would have liked. Wilkinson explained that in making the appropriate
revenue projections, one examines the company's history, its position
within the industry, prospects for the industry and the economy in general,
and how the company has grown compared to past expectations. Wilkinson
projected results for the four-month period ended January 31, 2002. He
also projected revenues through January 31, 2005. Wilkinson projected
revenues for the fiscal year ended January 31, 2005 to be $249,000,103
based on an assumed revenue growth rate of 3.5% for fiscal years 2003,
2004, and 2005.8 Finally he determined that the terminal value sales
growth rate should be 3%. In contrast, sales for November and December
2000 grew by 15% compared to the same period in 1999.
Kern's DCF analysis instead projected 2.5% revenue growth for
fiscal 2002 and 2% growth thereafter. Kern's projections in this regard are
highly suspect for a variety of reasons. First, Kern stated that he
considered the overall industry growth rate of 1% to 2%, but conceded this
growth rate included not only large chain stores (like Dunham's), but also
one-store mom-and-pop sporting good retailers, and that larger retailers like
Dunham's were growing at substantially higher rates than smaller ones. 9

Dunhamrs fiscal years end on January 31. For example, fiscal year 2002 covers the

period from February 1, 2001 through January 3 1, 2002.
9
Dunham's continually portrays itself as a minor player in the retail sporting goods
industry, maintaining that it operates "small sporting goods stores" in"small-to medium-sized
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Second, Kern characterizes sales in November and December 2000
as a one-time event, and argues that it was unreasonable for Wilkinson to
make revenue projections based on the assumption that such factors would
persist. This is so, the argument goes, because the Midwest experienced an
unusually cold winter, which led to higher than expected sales of skis and
related equipment and apparel. To buttress this argument, Dunham's claims
that, during the period between the Christmas season of 2000 and the
Merger Date, it "returned to its historical pattern of growth," thereby
"undercutting Mr. Wilkinson's theory that fiscal year 2001, [was] a
benchmark.""' This is an incorrect assertion, however. For example,
Dunham's average monthly revenues grew at 5% for the eight-month period
from February 2001 through September 2001. " In addition, there has been
no evidence provided, scientific or otherwise, that demonstrates the
conditions the Midwest experienced during winter 2000 will not repeat
itself. Moreover, all of the other major companies in the retail sporting
goods industry, including southern climate-based entities, experienced
growth during this period and were experiencing substantial growth into
2002 as well.'
Finally, and most significantly, Kern's revenue growth rate analysis
is suspect because he neglected to consider Dunham's management's own
financial projections, which called for 9.7% annual revenue growth through
2007.13 These projections were provided to Fleet Capital, Dunham's lender,
for the purpose of extending a credit facility for an additional five years and
increasing the line available from $42 million to $55 million. These
projections were, according to Sosne, formulated in October 2001, the very
month of the merger. Sosne testified they were prepared with the full
authority and approval of management and were submitted in good faith.
Considering management's own projections regarding revenue growth,
Wilkinson's 3.5% growth rate for revenue is far more reasonable than
Kern's 2% growth rate.

markets" to avoid competing with "big box national stores." Resp. Br. at 3. In reality, Dunham's
is in the top ten in sales for retail sporting goods chains in the United States with 116 stores in 12
states, with many in larger markets. Trial Tr. at 48.
"Resp. Br. at 19.
"Pet. Trial Ex. 1, Sch. B-4.
"See Pet. Trial Ex. 1, Sch. G-1.
"Pet. Trial Ex. 7.
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Estimates Of Operating Income As A Percentage Of
Revenue

Dunham's second objection to Wilkinson's valuation is that
Wilkinson allegedly erred in his estimates of Dunham's operating income
as a percentage of its revenue ("Operating Margins"). Wilkinson's
valuation assumes that Dunham's Operating Margins would likely range
from 4.3% to 5.1% in the years following the Merger Date. This estimate,
according to Kern, is erroneously high because it ignores the fact that on a
historical basis Dunham's Operating Margins had never been higher than
2.6% until fiscal year 2001, and that even in that year its Operating Margin
was only 3.2%. Although this argument has some merit, Kern's projections
in this regard are flawed as well.
Kern would have this court believe that in the face of continuously
increasing Operating Margins from 1998 through 2001, Dunham's was
somehow headed for a major reversal of fortune and would only experience
Operating Margins of 3.2% for 2002 and eventually decline to 2.1% in
2006 and beyond.' 4 There is no evidence to indicate that such a decrease
in Operating Margins is looming. Rather, the evidence tends to show that
Operating Margins were improving with time, albeit at a slower pace than
Wilkinson projected. The court finds that management's own projections
in this regard are the most persuasive. The projections that Dunham's
provided to Fleet Capital the same month the merger occurred demonstrate
that management believed that Operating Margins were improving over
time. Management projected Operating Margins as 3.4% for 2002, 3.3%
for 2003, 3.4% for 2004, 3.6% for 2005, and 3.8% for 2006 and 2007."
These projections appear both reasonable and in line with the upward trend
for Dunham's Operating Margins, and, as such, the court will rely upon
them.
3.

Adjustments To Account For Working Capital And
Impending Capital Expenditures

Dunham's third objection to Wilkinson's DCF analysis relates to
supposedly impending capital expenditures that were necessary and known
at the time of his valuation. In particular, Dunham's first complains that
Wilkinson failed to reduce his DCF analysis to account for its impending
$4 million purchase of new cash registers for its stores. Dunham's then
complains that Wilkinson failed to make an adjustment for increased
"See Resp. Trial Ex. 21, Ex. E.
"Pet. Trial Ex. 7.
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working capital requirements, which it would need in order to grow
revenues in the future. There are easy answers to both these complaints.
First, there was simply no reliable evidence establishing the need
for, and imminence of, a $4 million expenditure for new cash registers at
Dunham's stores. Kern testified his consideration of this anticipated
expenditure was a significant difference between his DCF analysis and
Wilkinson's. Kern, however, failed to independently verify how much this
alleged expenditure would cost or whether it was even necessary. He also
testified that he was not provided any written documentation relative to this
alleged anticipated expenditure. Instead he simply accepted management's
word at face value about such an expenditure. For these reasons, the court
is persuaded that Wilkinson's decision not to account for a $4 million
capital expenditure for cash register purchases was appropriate.
Second, Wilkinson did account for additional working capital and
capital expenditure requirements. This was accomplished by assuming that
those needs would be financed. Given that Dunham's has plenty of
borrowing power, Wilkinson's interest expense provision in his projection
included an interest provision to handle an additional $10 million in capital
expenditures and working capital provisions.
4.

Size-Risk Premium

One of the requirements for a DCF analysis is to select the
appropriate discount and capitalization rates based on market risk. The
capitalization rate is used to determine the terminal value for a company.
The discount rate is used to reduce values from future years to present
value. As a practical matter, the lower the capitalization and discount rates,
the higher the terminal value and present value will be.
One of the key elements in calculating capitalization and discount
rates is a modifier that takes into account the risk associated with the
company based on its size. This modifier is typically referred to as a "SizeRisk Premium." At trial, both experts testified that they selected their SizeRisk Premium based on charts from Ibbotson Associates' 2001 yearbook.
Ibbotson Associates is a well-recognized organization that provides, among
other things, data for valuation premiums that should be applied to various
companies.
The first part of the chart at issue breaks companies down into
sequential deciles I through 10, with 1 representing companies with the
largest market capitalization and 10 the smallest, and then provides the
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relevant Size-Risk Premium for each size.' 6 Ibbotson then divides decile
10 into two halves, with the first half (decile 10a) applicable to the larger
companies within decile 10 and the second half (decile 10b) the smaller
ones. 7 The Ibbotson Associates yearbook explains that the largest
company within decile l0b is Vlasic Foods International, which has a
market capitalization of approximately $48.3 million. Unfortunately, the
Ibbotson Associates yearbook does not provide what is the market
capitalization of the smallest company in decile 10a." s This first portion of
the chart states, in relevant part, that the Size-Risk Premiums for companies
9
in deciles 9, 10a, and l0b are 1.74%, 2.78%, and 8.42% respectively.'
The second portion of the Ibbotson chart consists of three
categories that sequentially combine deciles 3 through 10b into broader
groupings, each encompassing a three decile band.2 ° It calls these bands
"Mid-Cap, 3-5," "Low-Cap 6-8," and "Micro-Cap 9-10." Just as with the
first part of the chart, the second part provides a relevant Size-Risk
Premium for each band, essentially averaging the statistics for the three
deciles encompassed within that group. For example, the second portion
of the chart states in relevant part that the Size-Risk Premium for
companies in the Micro-Cap 9-10 is 2.62%. This is the Size-Risk Premium
Wilkinson utilized in determining his capitalization and discount rate.
Dunham's disagrees with Wilkinson's use of the more generalized
Micro Cap 9-10 category to determine its Size-Risk Premium. Dunham's
instead argues that because its equity value (even assuming Wilkinson's $44
million valuation) is below $48,345,000, Wilkinson was obligated to use
a Size-Risk Premium of 8.62% pursuant to decile 10b. This argument,
however, is belied by Kern's use of a significantly lower Size-Risk
Premium in his own projections. Kern's valuation report specifically
discusses his choice of Size-Risk Premium to apply. His report provides:

6
See
7

Resp. Trial Ex. 22, Tab 4.
See id.
"Dunham's asserts that "It] he lbbotson yearbook clearly states that the capitalization
cut-off between deciles 10a and l0b is $48,345,000. That is, all companies with market
capitalizations of $48,345,000 or less fall within decile 10b, while companies with market
capitalizations greater than $48,345,000 but no greater than $84,521,000 fall within decile I0a"
Resp. Br. at 24. This is not what the lbbotson Associates yearbook says. Rather, it merely
provides that the largest company within decile 10b has a market capitalization of $48,345,000
and the company with the largest capitalization within decile 10a has a market capitalization of
$84,521,000. There is no indication of wheher a company with a market capitalization of less
than $48,345,000 may nonetheless fall within decile 10a or even decile 9 given certain
characteristics. This is evidenced by Kern's own determination of Dunhan's Size-Risk Premium
of 3.95%, which was significantly lower than what decile l0b suggests it should be.
19See Resp. Trial Ex. 22, Tab 4.

'OSee id.
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We estimated the small stock risk premium based on
information compiled by Ibbotson as published in its
[yearbook]. Based thereon, we estimate a small stock
premium of 3.95% based on the historical returns (in
excess of the return on the S&P 500 Index) of companies
2
that are comparable in size to Dunham's. "
The court finds this reasoning persuasive and adopts it. Wilkinson
inappropriately used a risk size premium of 2.62%, which was based on
essentially an average of deciles 9, 10a, and 10b. Dunham's does not share
similar characteristics with companies in decile 9. A more accurate SizeRisk Premium should fall within the range of deciles 10a and 10b. A SizeRisk Premium of 3.95% is closer to decile 10a than it is to decile lOb, but
this is an appropriate weighting because Dunham's shares more risk
characteristics with companies in decile IOa than it does with companies
in decile IOb. This is because companies falling within decile lOb include
many start-up ventures that receive public funding and are inherently
riskier.
5.

The Court's DCF Valuation

The court begins by accepting Wilkinson's basic framework, and
then adjusts his projections and valuation based on the valid objections
advanced by Dunham's. By accepting management's accounts of projected
Operating Margins, Wilkinson's projected free cash flow for Dunham's
becomes $1,400,900 for the four months ended January 31, 2002,
$3,768,100 for fiscal year 2003, $4,099,200 for fiscal year 2004, and
$4,609,100 for fiscal year 2005. Using a Size-Risk Premium of 3.95%
increases Wilkinson's terminal value capitalization rate from 15% to
16.35%, thus reducing the terminal value of Dunham's to $29,035,500.
Moreover, a 3.95% Size-Risk Premium increases Wilkinson's discount rate
to 19.35%, which leads to a present value factor of 97.09% for the four
months ended January 31, 2002, 81.35% for fiscal year 2003, 68.16% for
fiscal year 2004, 57.11% for fiscal year 2005, and 55.45% for the terminal
value. This all results in a DCF for 100% of Dunham's value of
$25,953,200.

21

Pet. Trial Ex. 21 at 54.
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The Comparable/Guideline Companies Approach

The comparable company approach involves reviewing publicly
traded competitors or participants in the same market or industry,
generating relevant multiples from public pricing data of the comparable
companies and applying those multiples to Dunham's in order to arrive at
a value. Wilkinson looked at comparable publicly traded companies in the
sporting goods industry with ascertained market values to determine those
companies' multiples of market value of invested capital ("MVIC") to
EBITDA.22 Specifically, Wilkinson selected Sports Authority, Inc., Gart
Sports Company, Sports Chalet, Inc., and Hibbett Sporting Goods, Inc. as
publicly traded sporting goods companies that were comparable to
Dunham's. The four companies selected offer a wide spectrum of store
type, geographic location, capital structure, number of stores, financial
performance, and other factors. These four companies summarize the risks
facing a similar privately held entity very well.
Wilkinson averaged the multiples of MVIC to EBITDA of the
comparable companies as of the Merger Date. He then reduced that
average, which was 5.77, by 10% to reach his proposed EBITDA multiple
of 5.2. Next, Wilkinson multiplied his 5.2 figure by Dunham's unadjusted
EBITDA of approximately $10.3 million for the trailing twelve-month
period ending September 25, 2001, to obtain a total capital value estimate
of approximately $53.8 million. Subtracting from that figure $14.4 million,
representing Dunham's interest-bearing debt as of January 31, 2001,
Wilkinson stated that his MVIC analysis suggested a total equity value of
with this figure and
$39.4 million as of the Merger Date.23 The court starts
24
it.
to
objections
Dunham's
of
each
will next address

22

EBITDA isa company's earnings before interest, taxes, depreciation and amortization.
'Wilkinson also conducted a price-to-earnings analysis and a price-to-book-value
analysis, which suggested equity values of $48.6 million and $36.3 million, respectively. Neither
of these valuations has a significant degree of relevance, however. Price-to-earnings ratio is not
a reliable indicator of Dunham's value because such a ratio does not take into account differences
in companies' ratio of debt capital to MVIC. Moreover, price-to-book value ratio is not a reliable
indicator of Dunham's value because it is well established that use of book value in valuation
methodologies is generally not recommended. See Paskill v. Alcoma Corp., 747 A.2d 549, 554
(Del. 2000) (noting that it is inappropriate to rely solely on a net asset value methodology because
it does not represent the value of the corporation as a going concern); Shannon P. Pratt el al.,
Valuing a Business: The Analysis and Appraisalof Closely Held Companies 230-33 (4h ed.
2000) ("book value is not a recommended business valuation method ...[and] "it is generally
inappropriate to estimate a business valuation based solely on accounting book value").
"4In this Opinion, the court does not address whether its comparable companies analysis
should be adjusted upward to reflect an inherent minority discount. The petitioner's expert made
no such adjustment because he assumed it would be roughly offset by a marketability discount
related to Dunham's status as a privately held company. See Trial Tr. at 298-99.
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I.

The Correct Interest-Bearing Debt Figure

Wilkinson used the incorrect interest-bearing debt figure in
reducing his total capital value to equity value under his guideline
companies analysis. He used Dunham's interest-bearing debt figure as of
January 31, 2001, which was $14.4 million, despite the fact that he was
valuing Dunham's as of October 15, 2001. At the end of September 2001,
which is the time closest to the Merger Date for which there is a debt figure
available, Dunham's interest-bearing debt was $22.5 million. This has a
direct dollar-for-dollar effect on Wilkinson's valuation, and results in that
valuation, based on a guideline companies analysis, being $8.1 million
greater than it should be.
The petitioner has two responses to this argument. First, he argues
that Kern did not make a similar reduction to his analysis and instead used
the $14.4 million interest-bearing debt figure. This argument is not
persuasive because Kern (however erroneously) valued Dunham's as of
January 31,2001, when Dunham's interest-bearing debt figure actually was
$14.4 million. Rather than conducting a new valuation analysis as of the
Merger Date, Kern merely looked at key factors that could affect value, and
how they had changed during the intervening period oftime. He concluded
(again, however erroneously) that Dunham's value as of the Merger Date
was no greater than it had been as of January 31, 2001. Had Kern
performed a new valuation as of the Merger Date, he would have been
required to include the full interest-bearing debt figure of $22.5 million to
arrive at a correct equity value for Dunham's.
The petitioner's second response is that because Dunham's finances
short-term inventory needs through its line of credit, as the Christmas
season approaches financed inventory purchases grow, leading to an
abnormally high interest-bearing debt figure in its financial statements.
Therefore, the argument goes, upon review of Dunham's normalized debt
level, it may not be necessary to consider this run-up of interest-bearing
debt in a valuation calculation. This argument, however, does not
withstand scrutiny. Wilkinson's methodology gives the petitioner the
benefit of increased prospects for future revenue and earnings associated
with the then-upcoming Christmas season, while at the same time
effectively relieving him from his obligation to offset those prospects
through the debt incurred in obtaining the increased inventories necessary
to create the revenue and earnings in the first place. For these reasons, the
court agrees that Wilkinson should have considered the full $22.5 million
interest-bearing debt figure in his guideline companies analysis.
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One-Time Gains

Wilkinson failed to adjust Dunham's EBITDA for a one-time nonrecurring gain of $550,000, relating to the August 2001 buyout of
Dunham's store lease in Janesville, Wisconsin. Although this one-time gain
was not expressly identified as such in Dunham's financial statements, John
Palmer, Dunham's general counsel, testified at trial that the buyout of the
Janesviile lease was "not typical."25 Palmer further testified that during the
five years preceding the Merger Date, no other leases were bought out.26
The petitioner focuses on the fact that the Janesville buyout was
not expressly identified as a non-recurring gain in Dunham's financial
statements.2 7 Because of this omission, the petitioner argues that the court
should not consider that transaction to have been non-recurring.28 The only
evidence adduced at trial (which was Palmer's testimony), however,
demonstrates that the Janesville buyout actually was a one-time, nonrecurring transaction. There are many reasons why an auditor might not
have required Dunham's to identify the gain as non-recurring in the
financial statements. For example, the Janesville buyout may not have been
a material event for financial statement purposes, despite the fact that it is
plainly material for the very different purposes involved in valuing a
company. Accordingly, the court will reduce Wilkinson's EBITDA
calculation by $550,000.
3.

The Correct EBITDA Multiple

As previously mentioned, Kern and Wilkinson essentially agree on
the appropriate comparable companies for the purposes of a guideline
companies analysis. Wilkinson selected his 5.2 multiple by averaging the
EBITDA multiples of the comparable companies as of the Merger Date,
and then reducing that average by 10%. Kern, on the other hand,
discounted 48% from the average guideline company multiple.
One of the basic principles of employing the guideline companies
approach is that the chosen guideline companies should not be selected if
they are dissimilar to the subject company.29 Those not similar are not
There may be some differences between comparable
used.
companies-they may make significantly more in earnings or have a

2
Trial
26

Tr. at 287.
See id.
"See Pet. Br. at 29.
2
See id.
29See, e.g., Pratt, supra note 23, at 230-33.
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significantly higher book value. The key is that the figures gleaned from
a guideline company analysis are in fact multiples, which summarize how
3
the investing public values one dollar of earnings in a given industry. "
That is why these multiples are transferable. They summarize the risks
facing, in this instance, large, regional sporting goods retailers very well.
Dunham's criticizes Wilkinson's guideline companies analysis
because Wilkinson did not subjectively select what he thought to be
appropriate multiples from the comparable companies and instead "merely
3
averaged" the EBITDA multiples of the companies. ' After selecting
appropriate comparable companies, however, objectively averaging those
companies' multiples is the next step in the analysis." Only after
establishing the average multiples for guideline companies does one adjust
that average to account for relative risk and relative growth prospects of the
33
subject company compared with the guideline companies. This is exactly
what Wilkinson did in his analysis when he discounted the average
multiples for the guideline companies by 10% before applying that multiple
to Dunham's.34 Wilkinson chose a 10% discount to account for risks and
costs such as floatation costs to Dunham's if it were to go public and its
3
lower profitability levels relative to the guideline companies chosen. " He
did not discount the multiples by more than 10% because Dunham's was
growing, in terms of profitability, at a faster rate than many of the
comparable companies.3 6
Dunham's stated in its brief that in using the guideline company
analysis, Kern determined that the guideline companies were trading from
3.1 to 11 times adjusted normalized EBITDA and that Kern chose a
multiple of 3.0 for Dunham's, which was "slightly smaller" than the
multiple of any comparable company because Dunham's was "less

3
See
3

id.
"Resp. Br. at 13.
2
See, e.g., Pratt, supra note 23, at 244 (stating that "[t]he harmonic mean is used to
give equal weight to each guideline company in summarizing ratios that have... [MVIC] in the
numerator").
33
See id at 24445.
'Delaware case law supports the practice of calculating a weighted average and
increasing or decreasing the resulting multiple to reflect the superiority or inferiority ofthe subject
company. See Bell v. Kirby Lumber Corp., 413 A.2d 137, 146 (Del. 1980) (approving use of
higher than average price/earnings ratio because "Kirby was among the higher quality companies
in the field"); Boyer v. Wilmington Building Materials,Inc., 754 A.2d 881, 904 (Del. Ch. 1999)
(discounting derived multiples by 25% "[t]o account for the peculiar, negative characteristics" of
the subject company); Matter ofAppraisal of Shell OilCo., 1990 WL 201390, at *23 (Dec. 11,
1990) (finding that "Shell was a superior company to most of those studied by Morgan Stanley
and should haw been priced above the median" of comparables).
Tr. at 51-52.
"sTrial
36
1d. at 129.
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profitable" with "lower growth expectations."37 What Dunham's failed to
mention, however, is that Kern discounted 48% from the average guideline
company multiple. Kern also could not explain why Dunham's had lower
growth expectations than other guideline companies. Essentially, he
disregarded the multiples.3" In choosing a drastically reduced multiple,
Kern demonstrated that he believes the guideline companies are not truly
comparable to Dunham's, which undermines his entire analysis.
For all these reasons, the court concludes that Wilkinson chose the
correct discount to apply to the average guideline company multiple, and
the court will use a multiple of 5.2 to determine Dunham's MVIC.

4.

The Court's Comparable/Guideline Companies Valuation

The court begins by accepting Wilkinson's basic framework, and
then adjusts his valuation based on the valid objections advanced by
Dunham's Reducing Dunham's EBITDA by $550,000 to account for the
one-time gain from the Janesville lease buyout leads to an EBITDA figure
of $9,812,200. Applying Wilkinson's 5.2 multiple to Dunham's adjusted
EBITDA results in a total value of Dunham's invested capital of
$51,023,400. Reducing that value by $22,500,000, Dunham's interestbearing debt as of October 15, 2001 (rather than January 3 1,2001) ends in
an equity valuation for Dunham's of $28,523,400.
C.

The Transaction Approach
1.

The Prudential Transaction Does Not Provide A "Reliable
Benchmark" For Measuring Dunham's Value

In March 1999, a special-purpose entity comprised primarily of
Dunham's officers bought all Dunham's outstanding redeemable preferred
stock and Class B common stock for $4 million from The Prudential
Insurance Company of America and one of its subsidiaries (collectively, the
"Prudential Transaction"). At the time of the Prudential Transaction, there
were accrued but unpaid dividends on the preferred stock approximating
$20 million.

"'Resp. Br. at 7.
See Gotham Partners, L.P. v. Hallwood Really Partners, L.P., 2003 WL 2163907 1,
at * 14 & n.31 (Del. Ch. July 8, 2002) (discussing the dangers of significantly deviating from the
mean or median of guideline companies' multiples because the analysis becomes too biased and
subjective).
3
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Dunham's argues that at the time of the Prudential Transaction,
Dunham's common stock was worth nothing, because:
[g]iven the fact that the Prudential entities were owed
some $20 million in preferred dividends, but agreed to
forego their right to seek payment of that amount, and
given the fact that such dividends would have to be paid
before common equity could be paid in a bankruptcy
context, Prudential's decision to accept only $4 million for
its interest in [Dunham's] demonstrates that when the
Prudential Transaction occurred, the common equity had
no material value . . . . Accordingly, the only fair
conclusion that may be reached from the Prudential
Transaction is that [Dunham]'s total equity value implied
by the Prudential Transaction was equal to the purchase
price of $4 million.39
The problem with this argument is that the Prudential Transaction
was not truly an arm's-length deal. Sosne testified that Prudential was
frustrated with its inability to get liquidity out of Dunham's for its
Prudential was apparently willing to take whatever
investment. 4
management was willing to offer for the Class B and preferred stock. 4'
If the Prudential Transaction has significance with respect to
Dunham's value as of the Merger Date, it is this: retiring the debt
essentially transformed Dunham's into an entirely new company. Once
members of management succeeded in purchasing the Class B and
preferred shares and retiring this debt, growth was explosive and all of the
financial information provided by Dunham's support this. Operating
income had gone from $3.4 million in fiscal year 1999 to $9.6 million in
fiscal year 2002, and net income had risen from $456,000 in fiscal year
1999 to $4.4 million for the twelve months ended September 25, 2001.
Moreover, as discussed above, Dunham's own projections suggest that it
expected such growth to continue well into the foreseeable future.
2.

The Gart/Oshman's Transaction

On February 22, 2001, Gart Sports Company announced it was
acquiring Oshman's Sporting Goods, Inc. for $84 million in cash and

"Resp. Br. at 9.
40
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company stock (the "Gart/Oshman's Transaction"). The merger ultimately
closed on June 7, 2001, and its value had increased to $99 million. Both
parties agree that the Gart/Oshman's Transaction is a valid transaction to
use as a basis for valuing Dunham's. That being said, the parties (and their
experts) differ dramatically about what the Gart/Oshman's Transaction
implies with respect to Dunham's value.
Wilkinson analyzed the data surrounding the Gart/Oshman's
Transaction and concluded that it produced a MVIC to EBITDA multiple
of 5.17. This multiple was arrived at by reducing Oshman's EBITDA by
approximately $7 million, which Wilkinson believed was necessary
because Oshman's 1999 income statement listed that value as a negative
There is no
number under the heading "Other Operating Expense."
evidence regarding what this number relates to. Moreover, it seems
unlikely that it is a one-time negative expenditure, because Oshman's three
previous years' income statements also had negative numbers listed as
"Other Operating Expenses," and the relevant figure for 1998 was in the $6
million range.
In contrast, Kern originally found that the Gart/Oshman's
Transaction yielded a MVIC to EBITDA multiple of 4.7. After final terms
of the deal were announced, Kern reduced that multiple to 3.7 times
Oshman's EBITDA. To arrive at this figure, Kern used the EBITDA figure
from Oshman's financial statements for the year ended February 3, 2001,
despite the fact that the merger closed on June 7, 2001.
There is virtually no consistency in the analyses performed by the
two experts regarding the Gart/Oshman's Transaction, and there is little
discussion in either of the experts' reports related to the Gart/Oshman's
Transaction. Neither Wilkinson nor Kern actually provide enough
evidence for the court to make a determination about either's credibility on
this subject. Neither report's appendices attempts to justify the ultimate
conclusions regarding that Transaction. As such, the court concludes that
neither report satisfies the burden of proof on this issue, and the court will
not consider the Oshman's/Gart Transaction in its analysis.
D.

The Value Of Taylor's Shares

The court's DCF analysis yields a value for 100% of Dunham's
stock of $25,953,200. The court's guideline companies analysis indicates
a value of $28,523,400. These two values are reasonably close (the
guideline companies valuation is approximately 9.9% higher than the DCF
valuation), and the court believes that the average of these two values is the

