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most accurate value for 100% of Dunham's stock.42 Therefore, the court
concludes that the total value for 100% of Dunham's stock is $27,238,300.
As of the Dunham's merger date, Dunham's had 3,000 shares of
common stock outstanding. Applying the court's valuation for 100% of
Dunham's stock, each share of Dunham's stock is worth $9,079.43.
Petitioner Taylor owned 20 shares of Dunham's common stock, and,
accordingly, the value of his shares is $181,588.60.
E.

Taylor Is Entitled To Compound Interest On The Fair Value Of
His Shares
8 Del. C. § 262(h) provides that in appraising a stockholder's

shares:
the Court shall appraise the shares, determining their fair
value.., together with afairrate of interest,if any, to be
paid upon the amount determined to be fair value ....In
determining the fair rate of interest, the Court may
consider all relevant factors, including the rate of interest
which the surviving or resulting corporation would have
had to pay to borrow money during the pendency of the
proceeding.43
Moreover, 8 Del. C. § 262(i) provides "[t]he Court shall direct the payment
of the fair value of the shares, together with interest, if any, by the
surviving or resulting corporation to the stockholders entitled thereto.
Interest may be simple or compoundas the Court may direct."" These two
sections read together "demonstrate that an interest award necessarily has
two components-a rate of interest and a form of interest. The court must
to the
determine both parts in fashioning an interest award that is fair
45
dissenting stockholder as well as to the surviving corporation.
Regarding the rate of interest, "[e]ach party bears the burden of
proving the appropriate rate under the circumstances. 46 Inthis case,

4
Compare Gotham Partners,L.P., 2003 WL 21639071, at "18 & n. 44 (valuing a
company using the average of four valuations, where those valuations diverged by more than
173%).
438Del. C. § 262(h) (emphasis added).
"8 Del. C. § 262(i) (emphasis added).
"Gonsalves v. StraightArrow Publishers,Inc., 2002 WL 31057465, at *9 (Del. Ch.
Sept. 10, 2002).

"Grimes v. Vitalink Communications, 1997 WL 538676, at *1(Del. Ch. Aug. 26,

1997).
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however, neither side submitted evidence concerning the appropriate rate
of interest. Thus, the court looks to the legal rate of interest for guidance,
because "[t]he legal interest rate serves as a useful default rate when the
' The legal
parties have inadequately developed the record in the issue."47
rate of interest, defined by6 Del. C. § 2301, is 5% overthe Federal Reserve
discount rate. The Federal Reserve discount rate on October 15, 2001 was
2%. Therefore, the applicable rate of interest is 7%.
Taylor requests that interest on his appraisal award be
compounded. The court agrees that Taylor should be entitled to compound
interest on his award. This court has discretion when deciding whether to
award compound or simple interest in appraisal cases. 8 Although the
Supreme Court has noted its concern over the "developing standard
practice" of awarding compound interest in appraisal cases, it still only
requires that the Court of Chancery base an award of compound interest on
sound and articulated reasoning.49
An award of compound interest is generally the form of interest
most likely to fulfill the purposes of Delaware's appraisal statute." This is
so because the award of interest pursuant to 8 Del. C. § 262(h) supports two
goals: first, the award compensates the petitioner for the loss of the use of
the fair value of his or her shares during the pendency of the proceeding;
and second, the award forces the corporation to disgorge any benefits it
obtained from the use of the fair value of the petitioner's shares during the
pendency of the proceeding."
An award of simple interest does not satisfy the first goal of
Section 262(h) because "[i]t is simply not credible in today's financial
markets that a person sophisticated enough to perfect his or her appraisal
rights would be unsophisticated enough to make an investment at simple
interest."52 Moreover, an award of simple interest does not satisfy the
second goal of Section 262(h) because "[a]s for the defendant company in
an appraisal action, it is even harder to imagine a corporation today that

7
Chang'sHoldings,S. A. v. Universal Chemical & Coatings,Inc., 1994 WL 681091,
at *2-*3 (Del. Ch. Nov. 22 1994); Ryan v. Tad's Enters., Inc., 709 A.2d 682,705 (Del. Ch. 1996),
affd, 693 A.2d 1082 (Del. 1997).
4See Gonsalves v. Straight Arrow Publishers, Inc., 1999 WL 87280, at *4 (Del. Jan. 5,
1999) ("We emphasize again that the Court of Chancery has broad discretion under the appraisal
statute to award either simple or compound interest").
01d. ("the [appraisal] statute provides discretion to choose [simple or compound
interest] on a case-by-case basis, but requires explanation for the choice").
"See Gonsalves, 2002 WL 31057465, at *10 (citing Onti, Inc. v. Integra Bank, 751
A.2d 904, 926-29 (Del. Ch. 1999)).
"Gilbert v. MPMEnterprises,Inc., 709 A.2d 663,674 (Del. Ch. 1997) (citing Grimes,
1997 WL 538676, at *9).
52Onti, Inc., 751 A.2d 926.
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would seek simple interest on the funds it holds... .Nor is it conceivable
that [the defendant company's] lenders were providing.., capital at simple
rates of interest."" Thus, awarding simple interest "would not force the
the full benefit it received from having use
defendant company to disgorge
4
funds.0
of the plaintiffs
There is nothing presently in the record before the court that would
cause it to diverge from the general principle that compound interest should
be awarded in appraisal cases. For example, there is nothing in the record
from which the court could conclude that the length of this litigation was
the result of any intentional delay on the part of Taylor. The court
concludes, therefore, that the evidence supports a finding that compound
interest is the most appropriate form of interest award for these parties.
The final issue to resolve is the rate of compounding for the court's
interest award. There is support for the conclusion that the compounding
should occur at a monthly or even daily rate." Because the court has
chosen to apply the legal rate of interest, however, the appropriate
compounding rate is quarterly. This is due to the fact that the legal rate of
interest most nearly resembles a return on a bond, which typically
compounds quarterly. 6
F.

Taylor Is Not Entitled To Recover Costs For His Expert

The petitioner has requested that Dunham's reimburse him for both
his court costs and Wilkinson's expert witness fees incurred as a result of
his testifying at trial. Dunham's has conceded that it has an obligation to
pay court costs." The only issue, therefore, is whether Dunham's should
have to reimburse Taylor for Wilkinson's fees. The court concludes that
Dunham's should not have to reimburse Taylor for such fees.
As a general principle, Delaware law does not permit the shifting
of expert witness fees in an appraisal proceeding."8 Moreover, "[i]n the
absence of an equitable exception, the plaintiff in an appraisal proceeding
should bear the burden of paying its own expert witnesses . . . ." In the
current action, there was nothing presented to the court demonstrating that
such an equitable exception should apply. There has been no undue delay,

11d. at 926-27 (footnote omitted).
'4Gonsalves, 2002 WL 31057465, at *10.
"See Onti, Inc., 751 A.2d at 927 & n.93.
56
See Borruso v. Communications Telesystems, 753 A.2d 451, 461 (Del. Ch. 1999).
"Resp. Reply Br. at 27.
"See In re RadiologyAssocs., Inc. Litig., 611 A.2d 485, 501 (Del. Ch. 1991) (citation
omitted) ("as with any appraisal proceeding, plaintiff should bear the costs of his own expert").
"Cede & Co., 684 A.2d at 301 (citation omitted).
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no showing of bad faith, or any other reason to shift the costs of an expert
witness. The petitioner's expert witness costs were simply to establish the
fair value of his shares.6"
The petitioner argues that pursuant to 10 Del. C. § 8906 and
Sliwinski v. Duncan,6 ' the court may award, as costs, fees for witnesses
testifying as experts.62 Sliwinski involved the application of Section 8906
in the context of a physician's charges in a medical malpractice case, and
is inconsistent with the more specific fee shifting provisions of 8 Del. C.
§ 2620). In addition, Section 8906 has never been applied in an appraisal
case. For all these reasons, there is no basis for the petitioner's request that
Dunham's pay his expert's fees, and his request will be denied.
G.

Taylor Is Not Entitled To An Award Of Attorneys' Fees

The petitioner requests attorneys' fees for the first time in his
Opening Post Trial Brief. The petitioner concedes that unless some
equitable exception applies involving egregious misconduct, he should bear
the burden of paying his own attorneys' fees.63 He submits that such
misconduct is present in this case "based on the bad faith of [Dunham's]
which ...was clearly demonstratedat trial.,64 To support his bad faith
argument, the petitioner primarily looks to "[t]he indefensibly one sided
65
valuation offered by [Dunham's] expert witnesses .... ,, This argument
fails to satisfy the necessarily high burden to shift attorneys' fees.
'
"[B]ad faith turns on the special facts of the particular case.""
Examples of bad faith include parties misleading the court, altering their
testimony, or changing positions. 67 None of that occurred here. This case
is merely a dispute involving the value of Dunham's stock. Both sides
presented experts, neither of which completely satisfied the court, but also
neither of which demonstrated bad faith or intentional misconduct. There
was nothing unusual about how this appraisal action proceeded. Both
parties must pay their own attorneys' fees.

6"See In re Radiology Assocs., Inc. Litig., 611 A.2d at 501.
611992 WL 21132 (Del. Jan. 15, 1992).
62See Pet. Br. at 43.
63
See id. at 44.

(emphasis in original).
'Id.
6
Sd.

"Jacobson v. Dryson Acceptance Corp., 2002 WL 31521 109, at* 16 (Del. Ch. Nov. 1,
2002), affd, 2003 WL 21381092 (Del. June 13, 2003) (citing CantorFitzgeraldL.P. v. Cantor,
at *4 (Del. Ch. May 11, 2001)).
2001 WL 536911,
67
See Jacobson,2002 WL 31521109, at * 16 (citation omitted).
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V.
For all the foregoing reasons, the court determines that the fair
value for each share of Dunham's common stock, as of the date of the
merger, was $9,079.43 and, thus, will enter an order awarding the petitioner
a total of $181,588.60 plus interest at the legal rate, compounded quarterly.
Dunham's is also directed to reimburse the petitioner for all his court costs.
The parties are directed to present an order of final judgment in conformity
with this opinion within 10 days.
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In this case, two former managers of two investment funds operated
by a large investment bank seek advancement of litigation expenses for
lawsuits brought against them by the investment bank. The investment
bank alleges that the managers lost their right to advancement under the
respective operating agreements of the funds' general partner and
investment manager when they severed their employment with the
investment bank.
This opinion resolves the former managers' motion for partial
summaryjudgment. Herein, I conclude that, under the undisputed facts, the
former managers are entitled to advancement. When read contextually, the
relevant provisions of the operating agreements do not make the right to
advancement depend on current service in a covered capacity. Instead, the
key inquiry is whether the party seeking advancement has been sued by
reason of the fact that he did serve or is now serving in a covered capacity.
Because the suits against the former managers meet this basic test, they are
entitled to advancement under each of the relevant operating agreements,
as well as for reasons unique to each agreement, which are set forth in this
opinion.
I. Factual Background
This is an action for advancement brought by plaintiffs Michael A.
Weinstock and Andrew J. Herenstein. They seek advancement for
litigation expenses they are incurring in defending two lawsuits brought by
entities controlled by their former employer, Lazard Freres & Co. LLC
("Lazard").
Plaintiff Weinstock was a Lazard Managing Director. Plaintiff
Herenstein was a Lazard Director. In those capacities, the plaintiffs were
assigned to be the co-portfolio managers of two Lazard investment funds,
Lazard Debt Recovery Fund, L.P. (the "U.S. Fund") and Lazard Debt
Recovery Fund, Ltd. (the "Offshore Fund"). In the offering circular used
to solicit investments in the Funds, Lazard identified the plaintiffs as
Directors of the Investment Manager.
Lazard controlled both Funds through defendant Lazard Debt
Recovery GP, LLC, which was the Funds' "General Partner," and which in
turn managed the Funds' investment and trading activities through Lazard
Debt Recovery Management LLC (the "Investment Manager"). Both the
General Partner and the Investment Manager were wholly-owned
subsidiaries of Lazard.
According to the defendants, the plaintiffs severed their relations
with the Funds very abruptly, by terminating their employment on
February 28, 2002 without prior notice. At the time the plaintiffs
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announced their resignation, they allegedly put pressure on Lazard to
transfer the assets of the Funds to a new distressed debt fund that the
plaintiffs intended to form at a Lazard competitor, Quadrangle. Because of
the unique nature of investments in distressed debt, the defendants allege
that the resignation of the plaintiffs without notice left Lazard in a difficult
predicament. Lacking the plaintiffs' expertise in managing the assets of the
Funds, Lazard risked exposing investors to losses unless it either
immediately retained replacements (who are not readily and instantly
available), transferred the assets to the new Quadrangle fund, or closed the
Funds altogether.
In response to the plaintiffs' actions, two lawsuits were filed
against the plaintiffs. These are the suits for which the plaintiffs seek
advancement. The first-the Delaware Action-was brought by Lazard
individually and derivatively on behalf of the U.S. Fund in this court.
Plaintiffs Weinstock and Herenstein were both named as defendants in the
Delaware Action. That Action alleges causes of action for breach of
fiduciary duty, misrepresentation, and breach of contract. It is undisputed
that all of the allegations relate to the plaintiffs' positions as co-portfolio
managers of the U.S. Fund. In the complaint in the Delaware Action,
Lazard alleges that the plaintiffs were "Directors" of the Investment
Manager.
Lazard filed the second action in Bermuda solely against
Weinstock. The Bermuda Action alleges a single claim for breach of
fiduciary duty and relates to Weinstock's position as co-portfolio manager
of the Offshore Fund.
Plaintiffs Weinstock and Herenstein sought advancement for their
expenses in these Actions from both the General Partner and the Investment
Manager and signed the required undertaking to repay the funds in the
event ultimate indemnification was unavailable to them.
Neither the General Partner nor the Investment Manager agreed to
advance the requested litigation expenses. The plaintiffs then filed this
action under 8 DeL C. § 145.
II. The Central Issues Raised by the Plaintiffs' Motion
for Partial Summary Judgment
The plaintiffs seek partial summary judgment in their favor as to
the issue of whether they are entitled to advancement from the General
Partner and the Investment Manager for their expenses in defending the
Delaware and Bermuda Actions. The plaintiffs have not sought summary
judgment on the amount of advancement they are currently owed, deferring
that issue for later determination.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 29

The procedural standard to be applied to the plaintiffs' motion is
familiar. To prevail, the plaintiffs must demonstrate that there are no
genuine issues of material fact and that they are entitled to judgment as a
matter of law.' As in most advancement disputes, summary judgment
practice is an efficient and appropriate method to decide this case, as the
relevant question turns on the application of the terms of the corporate
instruments setting forth the purported right to advancement and the
pleadings in the proceedings for which advancement is sought.2 Here, the
defendants have admitted the critical facts asserted by the plaintiffs and the
only issues are whether, under these undisputed facts, the plaintiffs have a
right to advancement under the terms of the operating agreements of(1) the
General Partner and (2) the Investment Manager
Both issues turn on whether the plaintiffs' termination of their
employment by Lazard and of their service to the Funds disentitles them
from advancement. According to the defendants, the operating agreements
of both the General Partner and the Investment Manager limit advancement
to persons currently serving in specified official capacities. Because the

'See Del. Ct. Ch. R. 56(c); Gilbert v. El Paso, 575 A.2d 1131, 1142 (Del. 1990).
'See Reddy v. Elec. Data Sys. Corp, 2002 WL 1358761, at *3 (Del. Ch. June 18,2002),
affd, 820 A.2d 371 (Del. 2003).
'The defendantshave asserted an unclean hands defense arguingthat the plaintiffs have
sought legal fees incurred in connection with planning their departure from the Funds, rather than
solely for defending the Delaware and Bermuda Actions. The defendants assert that this must be
so because the plaintiffs' advancement requests are so large in comparison to the work that had
to be done in the Delaware and Bermuda actions. For this alleged overreaching, the plaintiffs,
according to the defendants, should face an absolute bar to any advancement award.
This argument is unconvincing. If the plaintiffs (i) in fact sought advancement for fees
that are not properly subject to advancement and (ii) there was no good faith basis for the
plaintiffs to assert that those fees were subject to advancement, then some form of relief might be
due to the defendants under the bad faith exception to the American Rule or Court of Chancery
Rule 11. Relief of that kind would be proportionate to whatever wrongdoing that the defendants
believe has occurred and may be sought at a later time upon the development of a supportive
factual record. Barring any advancement award to the plaintiffs at all would be overkill and
inequitable and therefore in tension with the equitable purpose of the unclean hands doctrine.
The defendants have also argued that plaintiffWeinstock's letters seeking advancement
did not use the appropriate nomenclature or were misaddressed. This argument does not suffice
to defeat any claim to advancement that otherwise exists as a matter of contract. At the latest, the
General Partner and the Investment Manager were aware of Weinstock's demand as of the time
of the filing of the complaint in this action. In reality, they were both aware before then because
the letters were sufficiently clear and received by the manager who took over from the plaintiffs
in managing the General Partner and the Investment Manager, a person who should have
understood (and I am sure, did understand) their clear import. In any event, to be responsive to
the defendants' concern, plaintiff Weinstock should clarify in writing that his undertaking was
directed to both the General Partner and the Investment Manager as a condition precedent to any
award ofjudgment.
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plaintiffs are not currently serving in these capacities, the defendants argue
that they are not entitled to advancement.
With that basic dispute in mind, I turn first to the question of
whether the plaintiffs are entitled to advancement under the operating
agreement of the General Partner.
III. Legal Analysis
A. Do the Plaintiffs Have a Right to Advancement
from the General Partner?
The pertinent provision of the General Partner's LLC Agreement
that addresses advancement and indemnification rights states:
Section 2.06.

Indemnification.

Each Indemnified Party shall, in
(a)
accordance with this Section 2.06, be indemnifiedandheld
harmless by the Companyfrom and against any and all
losses, claims, damages, liabilities, expenses (including
legal and other professionalfees and disbursements),
judgments, fines, settlements, and other amounts
(collectively, the "Indemnification Obligations") arising
from any and all claims, demands, actions, suits or
proceedings (whether civil, criminal, administrative or
investigative), actual or threatened, in which such
Indemnified Party may be involved, as a party or
otherwise, by reason of such person's service to or on
behalf of, or management of the affairs of, the Company,
or rendering of advice or consultation with respect thereto,
or which relate to the Company, its properties, business or
affairs, whether or not the Indemnified Partycontinues to
be such at the time any such IndemnificationObligationis
paid or incurred, provided that such Indemnification
Obligation resulted from a mistake of judgment, or from
action or inaction of such Indemnified Party that did not
constitute gross negligence, willful misconduct or bad
faith. The Company shall also indemnify and hold
harmless an Indemnified Party from and against any
Indemnification Obligation suffered or sustained by such
Indemnified Party by reason of any action or inaction of
any employee, broker or other agent of such Indemnified
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Party; provided, however, that such employee, broker or
agent was selected, engaged or retained by such
Indemnified Party with reasonable care. The termination
of a proceeding byjudgment, order, settlement, conviction
or upon a plea of nolo contendere, or its equivalent, shall
not, of itself, create a presumption that such
Indemnification Obligation resulted from the negligence
of such Indemnification Party. Expenses (includinglegal
and other professionalfees and disbursements) incurred
in any proceedingwill be paidby the Company in advance
of thefinal dispositionof suchproceeding upon receiptof
an undertakingby or on behalf ofsuch IndemnifiedParty
to repay such amount if it shall ultimately be determined
that such Indemnified Party is not entitled to be
indemnifiedby the Company as authorized hereunder.
(b)
The indemnification provided by this
Section 2.06 shall not be deemed to be exclusive of any
other rights to which each Indemnified Party may be
entitled under any agreement, or as a matter of law, or
otherwise, both as to action in such Indemnified Party's
official capacity and to action in another capacity, and
shall continue as to such Indemnified Party who has
ceased to have an official capacityfor acts or omissions
duringsuch official capacity or otherwise when acting at
the request of the Managing Member and shall inure to the
benefit of the heirs, successors and administrators of such
Indemnified Party
The defendants do not dispute that the plaintiffs are "Indemnified
Parties" under this provision. By its plain terms, the General Partner's LLC
Agreement defines "Indemnified Parties" as "Member[s] or Affiliate[s]." '
"Affiliates" are the "Managing Member and any members, officers,
employees or other agents or advisers of the Managing Members or the
[General Partner]."' The Managing Member is Lazard. The plaintiffs were
Lazard employees and therefore Affiliates.
The defendants also do not dispute that the Delaware and Bermuda
Actions are proceedings as defined in the first sentence of§ 2.06(a), and as
referenced in the last sentence of § 2.06(a).

4

General Partner LLC Agreement, I' 2.06(a)-(b) (emphasis added).
'1d. § 2.05(a).
6
1d. § 2.04.
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The defendants argue, however, that the plaintiffs-as former,
rather than current Affiliates-have no right to advancement. They base
this argument on the fact that § 2.06(b) states that the "indemnification" it
provides "shall continue as to such Indemnified Party who has ceased to
have an official capacity for acts or omissions during such official capacity
or otherwise when acting at the request of the Managing Member.... "
Because this grant of continued coverage only refers to the right to
'
"indemnification provided by this Section 2.06," the defendants argue that
§ 2.06(b) does not provide former Affiliates with any right to the
supposedly wholly distinct right of advancement.
I agree with the plaintiffs, however, that the defendants' reading
cannot withstand close scrutiny. The entirety of § 2.06 addresses
indemnification broadly and treats the right to receive payments of
expenses in advance as a subsidiary component. As "Indemnified Parties"
under the General Partner's LLC Agreement, the plaintiffs were entitled to
receive all the indemnification-related rights set forth in § 2.06 regardless
of whether they had ceased to serve in an official capacity. This is the clear
intention of § 2.06, when read sensibly and completely. For example, the
final sentence of § 2.06(a), which addresses advancement, clearly refers
back to the first sentence of that subsection, which deals with ultimate
indemnification. Thus, the final sentence of § 2.06(a) provides a right to
advancement to "such Indemnified Part[ies]" as defined by the first
sentence in "such proceeding[s]" as are also defined in the first sentence.
A proceeding is expressly defined as one in which an "Indemnified Party
may be involved ... by reason of such person's service" in a covered
official capacity "whether or not the Indemnified Party continues to be such
at the time any such Indemnification Obligation is paid or incurred ....
Therefore, the right to receive expenses in advance (set forth in the last
sentence of § 2.06(a)) is a subsidiary element of the right to ultimate
indemnification (set forth in the first sentence of § 2.06(a)) and is
conditioned on the filing of an undertaking to repay the advance if the
conditions for ultimate indemnification set forth in the first sentence of
§ 2.06(a) are not met. For all these reasons, I find that § 2.06(a) does not
grant advancement rights solely to Indemnified Parties who are currently
serving in an official capacity, but instead to all Indemnified Parties facing
proceedings as defined in the first sentence of § 2.06(a).
In a previous decision, this court reached a similar conclusion and
held that the term indemnification in a certificate of incorporation had to
be read to encompass the subsidiary concept of advancement because that
7

1d. § 2.06(b).
'Id. § 2.06(a).
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was the evident and sensible intent of the drafters.' The same reasoning
applies with full force here.
The terms of § 2.06(b) contribute to my decision that § 2.06 does
not make the distinction for which the defendants contend. In that
subsection, the drafters of the operating agreement took care to recite the
continued entitlement of Indemnified Parties to the full range of
indemnification provided by § 2.06-rights that clearly included the
subsidiary component of advancement. Although the defendants argue that
this repetition of some of the language of the first sentence of § 2.06(a)
must be read as an indication that § 2.06(b)'s reference to the "indemnification provided by this Section 2.06" means the right to ultimate
indemnification only and not to the right to advancement of expenses, that
argument is unconvincing. The first sentence of§ 2.06(a) already provides
such a guarantee of ultimate indemnification for Indemnified Parties who
left service. The better understanding of § 2.06(b), therefore, is that the
drafters wanted to ensure that departure from current service did not
deprive an Indemnified Party facing a covered proceeding from any of the
rights set forth in § 2.06, including the right to advancement in the last
sentence of § 2.06(a) and the right to benefit from § 2.06's terms to the
"fullest extent permitted by law," as set forth in § 2.06(d).
Thus, I conclude that the plaintiffs are entitled to advancement
from the General Partner for the Delaware and Bermuda Actions.
B. Are the Plaintiffs Entitled to Advancement from the Investment
Manager?
The next question is whether the plaintiffs also are entitled to
advancement from the Investment Manager under
18 of its LLC
Agreement, which states:
9

1n Greco v. Columbia/HCA Healthcare Corp., the defendants argued that the
company's certificate of incorporation permitted recovery of "fees on fees" only for suits to
enforce indemnification, not advancement, rights. The defendants based their argument on the
following languagewhich appeared in Subpart C of the company's certificate of incorporation:
Such person's costs and expenses incurred in connection with successfully
establishing his or her right to indemnification, in whole or in part, in any
such action shall also be indemnified by the Corporation.
1999 WL 1261446 at *7 (Del. Ch. Feb. 12, 1999). This court rejected defendant's narrow
construction of "indemnification", finding
that the term "indemnification" could refer to both "indemnification" and
"advancement" in the certificate where that would make sense and be
linguistically economical.
Id. at *13; cf. Nakahara v. NS 1991 Am. Trust, 739 A.2d 770, 779 n.52 (Del. Ch. 1998)
("Although indemnification and advancement are distinct rights, they are related concepts that are
commonly addressed in neighboring statutory provisions." (emphasis omitted)).
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Indemnification. To the full extent
18.
permitted by law, the LLC shall (a) indemnify any person
or such person's heirs, distributees, next of kin, successors,
appointees, executors, administrators, legal representatives
or assigns who was or is a party or is threatened to be
made a party to any threatened, pending or completed
action, suit or proceeding, whether civil, criminal,
administrativeor investigative by reason of the fact that
such person is or was a member, Managing Member,
director,officer, employee or agent ofthe LLC or is or was
serving at the request of the LLC or its members as a
member, Managing Member, director, officer, employee
or agent of another corporation, limited liability company,
partnership, joint venture, trust or other enterprise,
domestic or foreign, against expenses, attorneys' fees,
court costs, judgments, fines, amounts paid in settlement
and other losses actually and reasonably incurred by such
person in connection with such action, suit or proceeding
and (b) advance expenses incurred by a member,
ManagingMember, officer or director in defending such
civil or criminal action, suit or proceeding to the full
extent authorized or permittedby the laws of the State of
Delaware. A Managing Member shall have no personal
liability to the LLC or its members for monetary damages
for beach of fiduciary duty as a Managing Member;
provided, however, that the foregoing provision shall not
eliminate the liability of a Managing Member for acts or
omissions not in good faith or which involve intentional
misconduct or a knowing violation of law or for any
transaction from which the Managing Member derived an
improper personal benefit.'0
The critical language in the paragraph is that which deals with the
class of persons eligible for ultimate indemnification in 18(a) and that
which deals with the class of persons eligible for advancement in 18(b).
The first class--defined in 18(a)--is comprised of any person
who was or is a party or is threatened to be made a party
to any threatened, pending or completed action, suit or

"Investment Manager LLC Agreement, 18 (emphasis added).
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proceeding, whether civil, criminal, administrative or
investigative by reason of the fact that such person is or
was a member, Managing Member, director, officer,
employee or agent of the LLC or is or was serving at the
request of the LLC or its members as a member, Managing
Member, director, officer, employee or agent of another
corporation, limited liability company, partnership, joint
venture, trust or other enterprise, domestic or foreign
11

The second class-defined in 18(b)-is narrower and encompasses only
"member[s], Managing Member[s], officer[s] or director[s]" who are
' 2
"defending [a] civil or criminal action, suit or proceeding."'
There is no dispute that the plaintiffs were directors of the
Investment Manager and are being sued in proceedings as defined in
18(a). The only dispute is whether as former directors sued in covered
proceedings, they are entitled to advancement under 18(b).
Because
18(a) does not create a broad definition of persons
eligible for ultimate indemnification (such as the term "Indemnified Party"
in the General Partner operating agreement) that is carried forward into
18(b), the defendants argue that the class of persons eligible for
advancement under 18(b) is as set forth solely in that subparagraph of
18. By its own terms, 18(b) does not grant advancement rights except
to a "member, Managing Member, officer or director"-that is, someone
serving at the time when advancement is sought. Conspicuous by its
absence, say the defendants, is language granting advancement to someone
who "is or was" serving in those capacities. Thus, it must be presumed that
this omission is intentional and that advancement is not owed to former
members, Managing Members, officers, and directors.
The plaintiffs dispute this interpretation and argue that
subparagraph 18(b) must be read in concert with 18(a). In that vein,
they note that by its plain terms, subparagraph
18(b) refers back to
18(a). It does so by referring to the advancement rights of members,
Managing Members, officers, and directors in "defending such . . .
proceeding[s]"' 3-an obvious linkage back to the proceedings defined in
18(a). When the proper relationship of the two subparagraphs is
considered and their entire language taken into account, it is apparent, say

"Id. 18(a).
'21d. 18(b).
3
1d. (emphasis added).
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the plaintiffs, that former directors like themselves are entitled to
advancement.
In my view, the plaintiffs have the better of the argument. If the
defendants' interpretation of the drafters' intentions were correct, 18(b)
should have read "expenses incurred by a person who is a member,
Managing Member, officer or director in defending such. . . proceeding."
The absence of the words "is or was" from 18(b) is best explained by the
drafters' belief that the inclusion of those words would have been redundant
in view of the obvious relation of 18(b) to 18(a) and the clear intention
of the drafters of 18 not to make any of the rights provided in that
paragraph dependent on current service. In that regard, it is important that
18(b) covers a director who faces a "proceeding" as defined in 18(a),
and that the definition of proceeding in 18(a) means a suit brought "by
reason of the fact that [a] person is or was" serving in a covered capacity,
such as a director. Therefore, the best reading of 18(b) is that it provides
an advancement right to former directors facing a proceeding defined in
18(a).
In my view, another factor supports this reading. According to the
defendants' interpretation of 18(b), a "member, Managing Member,
officer or director" could die in office while defending a "proceeding"
defined in 18(a). Despite the grant of indemnification rights to the
survivors and successors of indemnified parties, the widower of a deceased
director facing a proceeding covered by 18(b) would find that his wife's
estate now had to bear the up-front costs of defending the action. This is
a strange result to be implemented solely by the absence of the phrase "is
or was" from 18(b).
18(b) is without
This is not to say that the language of
18(b),
independent meaning. The clear import of the language of
however, is only to narrow the list of permissible capacities eligible for
advancement to a smaller number from that eligible for ultimate
18(a). That clear intention, however, is not
advancement under
accompanied by the further intention to deny advancement to former
"members, Managing Members, officers or directors." For the reasons I
have outlined, that additional intention does not emerge from the text of
18(b) when read in the full context of 18, as it must be, and could
produce what, at least at first blush, appears to be an absurd result in the
event of the death of a member, Managing Member, officer, or director
entitled to advancement.
In view of these factors, I find that the plaintiffs' interpretation of
18 is the only reasonable one and that the Investment Manager must
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advance their reasonable litigation expenses for the Delaware Action and
4
the Bermuda Action.1
IV. Fees on Fees
In accordance with recent precedent, the plaintiffs will be entitled
to their reasonable fees for prosecuting this action.' 5 The amount of any
such award must await the completion of this advancement case and will
depend on, among other things, the level of success ultimately achieved.
In this case, that will not depend on whether the plaintiffs are entitled to all
the reasonable expenses incurred in defending the Delaware and Bermuda
actions, but may turn, for example, on whether the plaintiffs have sought
advancement for services not related to those actions. The factors that may
be relevant at a later time can be determined then.' 6
V. Conclusion
For the foregoing reasons, the plaintiffs' motion for partial
summary judgment is GRANTED. The plaintiffs shall submit a
conforming order, upon notice and approval as to form, within ten days.

4

The defendants have not produced any extrinsic evidence to support their
interpretation, nor have they shown that 18 can be reasonably read in two ways. Given this, I
need not address the plaintiffs' argument that 118 must be construed against the Investment
Manager. This contention has force because it appears that plaintiff Herenstein played no role
in drafting I 18 and that plaintiff Weinstock merely signed the document once it was crafted by
Lazard attorneys while he was a Lazard employee. Most important, in the face of the plaintiffs'
motion, the defendants have stood on their reading of the plain terms of the operating agreement,
and have not submitted extrinsic evidence.
"See Stifel Fin. Corp. v. Cochran, 809 A.2d 555, 561 (Del. 2002); Fascianav. Elec.
DataSys. Corp., _ A.2d __., 2003 WL 21538108, at *3 (Del. Ch. July 1, 2003); Reddy, 2002
WL 1358761,
at *9.
S6 A recent decision of this court provides some guidance to the parties for preparing for
this later stage of this case. See generallyFasciana,__ A.2d _, 2003 WL 21538108.

