2005]

UNREPORTED CASES

1049

In sum, Holly was reasonably candid with Frontier; it did not deny
Frontier "by arbitrary and unreasonable conduct . . . the fruits of the
[Merger Agreement]." Holly still had the opportunity to invoke one or
more of its various exit strategies, exit strategies to which Frontier had
agreed and accepted through the Merger Agreement. On the facts before
the Court, Frontier has not proven that Holly breached its implied covenant
of good faith and fair dealing." 3

Holly, by its counterclaim, seeks damages from Frontier because of
(1) wrongful repudiation"° and (2) Frontier's breach of its representations
and warranties in the Merger Agreement.
D.

DidFrontierBreach the MergerAgreementBy DeclaringthatHolly
HadRepudiatedandBy Filing this Action?

As Holly argues, a wrongful repudiation is a breach of contract and
entitles the injured party to damages as if (or because) a total breach
occurred. Holly's damage claims fall into three categories: (1) loss of the
opportunity to acquire the Denver Refinery; (2) loss of the small refiner
exemption for the sale of jet aviation fuel; and (3) its costs incurred in
supporting the Merger after entry into the Merger Agreement.
A party who is the victim of a wrongful repudiation is ordinarily
entitled to damages for breach of contract because, in the absence of
repudiation, the party would have performed under the contract and would
have received the benefits of its bargain. This case, again, is not ordinary.
As set forth above, after Frontier concluded, wrongly it turns out, that Holly
had repudiated the Merger Agreement, and then Frontier proceeded with
this action, Frontier ceased its efforts to complete the transaction. Under

2 3

" Frontier, by the middle of August was faced with a quandary. The October "drop
dead date" was approaching. It may have been that Holly was trying to delay away payment of
the break-up fee. Perhaps, Holly was planning to deliver a an MAE or other default notice that
would not have afforded Frontier the thirty-day cure period. On the other hand, the drop dead
date provision required that the party invoking it not have caused the delay. Frontier could have
selected a more formal and more precise method for ascertaining Holly's intent than that
provided by the August 19 Phone Call. It did not, and the decision on how to go about making
the demand for assurances was not inadvertent. Frontier decided to go after broad contract
damages as if Holly had breached the Merger Agreement. Structuring it as a repudiation must
have been 2the
most appealing strategy. Thus, this action resulted.
°4To the extent that Frontier meets this contention by asserting its conduct was
justified by the change in attitude of Holly's Directors to the Merger, that argument is addressed
at Part III.H, infra.
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the circumstances, that constitutes a repudiation, or breach, of the Merger
Agreement by Frontier. Thus, Frontier is liable to Holly for the damages
caused by its wrongful repudiation. However, before August 20, 2003,
Holly had already decided that the Merger would not happen on the terms
negotiated in March. Either the terms would be renegotiated or Holly
would be forced to choose an exit strategy. Under no foreseeable
circumstances would Holly get the benefit of its bargain. Thus, the harms
about which Holly complains were not caused by Frontier's breach. If, for
example, Holly had exercised its fiduciary out, all of the damages which it
has identified would still have been incurred and there would have been no
basis for obtaining relief from Frontier.205

Exercise of its fiduciary out, however, was not Holly's only potential
course of action. Even before Frontier's intervening acts, Holly was
evaluating whether it could avail itself of an exit strategy based on
misrepresentations which it believed Frontier made in the Merger
Agreement. 2 6 Holly relies upon two provisions of the Merger Agreement.
The first, Section 4.8, is Frontier's representation that there existed no
"Material Adverse Effect." This turns on whether the Beverly Hills
Litigation does or would reasonably expect to have an MAE. The second,
Section 4.19, is Frontier's representation that there were no material and
undisclosed contractual obligations.
This implicates Frontier's
indemnifications and guarantees regarding the Beverly Hills site. I turn
first to the question of whether the Beverly Hills Litigation would have (or
reasonably be expected to have) an MAE.
E.

Did Frontier Breach Its Representation that the Beverly Hills
Litigation WouldNot Have and Would Not ReasonablyBe Expected
to Have a MaterialAdverse Effect?
Frontier warranted in Section 4.8 of the Merger Agreement:
Except as set forth on Schedule 4.8 of the Frontier Disclosure
Letter, there are no actions, suits or proceedings . . . , to
Frontier's knowledge, threatened against Frontier or any of its

°Thus, Holly is only entitled to an award of nominal damages of $1.00.
'By declaring without a sufficient basis that Holly had repudiated the Merger
Agreement, Frontier could not cut off Holly's claim that Frontier had breached its warranties in
the Merger Agreement. Thus, Holly's misrepresentation claims survived Frontier's failed attempt
to hold Holly in breach.
2
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Subsidiaries,... , other than those that would not have or
reasonably be expected to have, individually or in the
aggregate, a Frontier Material Adverse Effect.20 7
Learning of the threatened litigation involving Frontier's subsidiary at the
Beverly Hills site in March 2003 had been a major impediment to Holly's
execution of the Merger Agreement. Gibbs and Edwards both downplayed
the risks, but, within a short time span, the parties had agreed on how to
handle the Beverly Hills matter. As set forth in Schedule 4.8 to the Merger
Agreement:
For avoidance of doubt and only for the limited purpose of
this Agreement, Frontier agrees with, and for the sole benefit
of, Holly that this potential litigation will be considered as
"threatened" (as such term is used in Section 4.8 of the
Agreement) and that the disclosure of the existence of this
"threatened" litigation herein is not an exception to Section
4.8, 4.9 or 4.13 of the Agreement and despite being known by
Holly, will have no effect with respect to, or have any
limitation on, any rights of Holly pursuant to the Agreement.
From the parties' handling of the disclosure of the potential for
litigation involving Beverly Hills, two guiding principles emerge: (1) the
Beverly Hills Litigation is "threatened litigation" and, thus, within the
scope of the representation of Section 4.8; and (2) Frontier's disclosure (or
listing on Schedule 4.8) of this threatened litigation did not create an
exception to Frontier's responsibility for its warranties under Section 4.8 or
otherwise limit Holly's rights under the Merger Agreement.20 ' Although
acknowledging the threatened litigation at Beverly Hills, Frontier,
nonetheless, assured Holly that there were no threatened legal proceedings
"other than those that would not have or reasonably be expected to have...
a Frontier Material Adverse Effect." Thus, in substance, Frontier
represented to Holly that the Beverly Hills Litigation would not have an
MAE and would not reasonably be expected to have an MAE.209 The
2

'Under Section 6.2 of the Merger Agreement ("Conditions to Obligation of Holly to
Effect the Mergers"), Frontier's representations and warranties had to be "true and correct ... as
of the date of [the Merger] Agreement and as of the Closing Date (except for representations and
warranties made as of a specified date, which need be true and correct only as of the specified
date)." Thus, it was a condition to Holly's closing obligation that Frontier's representation that
no MAE existed
remain accurate, even as intervening events occurred.
208
Accordingly, even though the threatened Beverly Hills Litigation is "disclosed" on
Schedule 4.8, it is not "disclosed" for purposes of Section 4.8.
20
The parties used "would," not "could" or "might." "Would" connotes a greater
degree (although quantification is difficult) of likelihood than "could" or "might," which would
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test-"would have" or "would reasonably be expected to have"-is an
objective one.2
For purposes of ascertaining whether the parties intended for a
problem such as the Beverly Hills Litigation to be treated as an MAE, the
words chosen by the parties provide a starting point:
"Material Adverse Effect" with respect to Holly or Frontier
shall mean a material adverse effect with respect to (A) the
business, assets and liabilities (taken together), results of
operations, conditions (financial or otherwise) or prospects of
a party and its Subsidiaries on a consolidated basis...."
It would be neither original nor perceptive to observe that defining a
"Material Adverse Effect" as a "material adverse effect" is not especially
helpful. Moreover, the definition chosen by the parties emphasizes the
need for forward-looking analysis; that is especially true because the
parties, through the drafting changes designed to assuage Holly's concerns
about the threatened Beverly Hills Litigation added the "would not
reasonably be expected to have" an MAE standard to the scope of inquiry
regarding threatened litigation and the term "prospects" to the list of "the
business, assets and liabilities.., results of operations [and] condition" in
the definition of an MAE.
The parties chose to use the term "Material Adverse Effect" and it is
the Court's function to discern what they intended. They could have simply
agreed that there was no threatened litigation which was or would be
material. Because they did not choose that concept, it is reasonable to infer
that something more is involved. The notion of an MAE is imprecise and
varies both with the context of the transaction and its parties and with the

have suggested a stronger element of speculation (or a lesser probability of adverse
consequences).
2'01 do not doubt that Gibbs and Edwards both sincerely believed, when the Merger
Agreement was executed, that the threatened Beverly Hills Litigation was of little moment to
Frontier. Similarly, I do not doubt that Norsworthy, in light of his unhappy and then recent
experience with the Longhorn Litigation, would have considered the threatened Beverly Hills
Litigation material if he had been aware of Frontier's indemnification obligation running to the
benefit of Wainoco. Of course, the good faith views of Gibbs and Edwards, if wrong, would not
preclude a finding that Frontier breached the warranty of Section 4.8. The point is the obvious:
the honestly held subjective beliefs of even the most knowledgeable and experienced individuals
are, to an unavoidable extent, the product of individual experience and perceived self-interest.
This is but one of the many reasons counseling in favor of an objective standard.
2
Merger Agreement, Section 8.9(d). The parties excluded from the scope of the
MAE provision those adverse effects that may result from general economic, regulatory, or
political conditions or changes, financial market fluctuations, and changes in the petroleum
refining industry generally.
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words chosen by the parties. The drafters of the Merger Agreement had the
22
benefit of the analysis in In re IBP, Inc. ShareholdersLitigation ("IBP",)'
which considered whether the acquiring party in a merger transaction could
successfully invoke an MAE provision to escape the agreed-upon
combination:
Practical reasons lead me to conclude that a New York
court would incline toward the view that a buyer ought to
have to make a strong showing to invoke a Material Adverse
Effect exception to its obligation to close. Merger contracts
are heavily negotiated and cover a large number of specific
risks explicitly. As a result, even where a Material Adverse
Effect condition is a broadly written as the one in the Merger
Agreement, that provision is best read as a backstop
protecting the acquiror from the occurrence of unknown
events that substantially threaten the overall earnings potential
of the target in a durationally-significant manner. A shortterm hiccup in earnings should not suffice; rather the Material
Adverse Effect should be material when viewed from the
longer-term perspective of a reasonable acquiror.1 3
Although IBP involved application of New York law, I see no reason why
the law of Delaware should prescribe a different perspective. Because
Section 4.8, and not Section 4.9 which addresses changed circumstances,
is involved, it may be more useful to consider the standard drawn from IBP
as one designed to protect a merger partner from the existence of unknown
(or undisclosed) factors that would justify an exit from the transaction.
Before attempting to ascertain whether the Beverly Hills Litigation
should be treated as an MAE, the threshold question of who bears the
burdens of proof and persuasion must be first addressed.2 14 Holly argues
that Frontier agreed to bear the burdens because of structural aspects of the
warranty. Frontier generally warranted that there was no threatened
litigation. That precise warranty (as both parties knew) was not accurate.
That warranty, however, was subject to an exception: an exception for
threatened litigation that would not (or would not reasonably be expected

212789 A.2d 14 (Del. Ch. 2001).
2 3

1d. at 68 (applying New York law) (footnote omitted).
'his issue arises in the context of Holly's counterclaim: Holly seeks an affirmative

214

award because of an alleged misrepresentation. It would also have arisen if the Court had
concluded that Holly had repudiated or otherwise breached the Merger Agreement, in the context
of Holly's affirmative defense that Frontier's misrepresentation excused any subsequent breach
by Holly.
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to) have an MAE. Holly contends that it only must show that there is, in
fact, threatened litigation known to Frontier; then it becomes Frontier's
burden to demonstrate that it is entitled to the exception, that is, the
threatened litigation would not be an MAE.
Frontier relies primarily upon IBP for the premise that "a defendant
seeking to avoid performance of a contract because of the plaintiffs breach
of warranty must assert that breach as an affirmative defense.""1 5 If a
defendant seeking to avoid a contract bears the burden, it follows that the
same defendant pursuing an affirmative claim, based on the breach of
warranty, would also be charged with the burden as well.2" 6 The opinion
in IBP, of course, was issued well-before the Merger Agreement was
negotiated. The parties could have expressly allocated the burdens as a
matter of contract, but they did not do so.
The Court's function is to ascertain the intent of the parties. To
obtain relief for a breach of warranty, one would expect to be required to
demonstrate an entitlement to that relief. That Frontier may have breached
a warranty-no threatened litigation-accomplishes nothing by itself.
Unless the threatened litigation has (or could reasonably be expected to
have) an MAE, Holly has no claim. That is because breach of the warranty,
if it is with respect to incidental litigation, is of no moment." 7 In sum, the
Court concludes that the expectation of the parties, as reflected in the
Merger Agreement and as informed by the case law, was that the burden of
(or would not
demonstrating that the Beverly Hills Litigation would have
18
reasonably be expected to have) an MAE falls on Holly.

215789 A.2d at 53; see also HollingerInt'l, Inc. v. Black, 844 A.2d 1022, 1090 (Del.
Ch. 2004) (applying New York law).
216
At issue in IBP was a warranty which recited in pertinent part: "Except as set forth

in Schedule 5.11 ....

there are no liabilities of the Company ... and there is no existing

condition, situation or set of circumstances which could reasonably be expected to result in such
a liability, other than:.. . (d) other liabilities which individually or in the aggregate do not and
could not reasonably be expected to have a Material Adverse Effect." 789 A.2d at 39-40
(emphasis in original removed). Thus, the warranty in IBP used the same "other than" transition
from the promise that there was no liability to the qualifying standard of whether any liability
(existing in2 17contradiction of the representation) could have a Material Adverse Effect.
Holly looks to cases involving insurance coverage for support. See, e.g., Judge v.
State Farm Ins. Cos., 1993 WL 1611307, at *4 (Del. Super. May 3, 1993). Insurance cases
reflect important public policy considerations not present here. Moreover, the insurance cases
generally deal with exclusions. The insured has the coverage unless there is reason, as set forth
in the policy or arising as a matter of law, for the insurer to avoid its obligation. The insured,
thus, has a right that may be taken away; if all that happened under the Merger Agreement was
the failure of Frontier to disclose threatened litigation, Holly, without more (i.e., its showing of
an MAE) has nothing.
2
'Sometimes a court is able to deflect the import of allocating burdens by opining that,
regardless of who has the burden, the outcome would be the same. This case is not so
convenient.
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Frontier argues that threatened litigation can never constitute an
MAE because litigation results are inherently speculative.219 This argument
ignores that threatened litigation can be so certain, the outcome so
predictable, and the likely consequences (i.e., "prospects") so negative, that
an observer could readily conclude that the impact that one would
reasonably expect to result from the litigation would be material and
adverse. Predicting the outcome ofunfiled (or even filed) litigation may be
difficult and conclusions must be drawn with care; those considerations,
however, neither require nor prudently allow for the absolute rule espoused
by Frontier, particularly in light of the parties' drafting efforts to
accommodate the then-threatened Beverly Hills Litigation.
The Beverly Hills Litigation poses serious risks for Frontier.
Defense costs will be substantial; the risk of adverse results exists; and it
is likely that, given the nature of the alleged health effects, if plaintiffs
prevail on the merits of their claims, damage awards will be large. Whether
this all reaches "Material Adverse Effect" under the terms of the Merger
Agreement, however, mandates a more thorough review of the details. 2
Holly focuses on the nature of the Beverly Hills forum and not on the
merits of the actions there. Much of its argument is premised on its
impressions of California law and procedure as plaintiff-friendly for mass
toxic tort claims. This ranges from reporting that plaintiffs' lawyers
affectionately refer to the venue as "the Bank" to noting that California has
not adopted the Daubertstandard which authorizes an expanded role for the
trial judge as a gatekeeper with respect to so-called "junk science" expert
testimony. Holly also foresees an antibusiness jury pool that would be
sympathetic to the plaintiffs. The choice of a forum, of course, may be a
factor in assessing the probable outcome of any litigation. Yet, Holly has
not demonstrated, and I would suspect that is because it cannot, that
Frontier would not receive a fair trial in California.

2

"Post Trial Br. of Frontier, at 39 ("[C]ourts do not find lawsuits to constitute MAEs
because of the speculative nature of the litigation."). If that is the case, one wonders why
Frontier entered into an agreement which required disclosure of threatened litigation unless it
would not have an MAE. But cf. S.C. Johnson & Son, Inc. v. Dowbrands,Inc., 167 F. Supp. 2d
657, 670 (D.
220 Del. 2001).
Holly at one time asserted that Frontier had beached its representations in Section
4.9 of the Merger Agreement which provides in part:
ABSENCE OF CERTAIN CHANGES. Since December 31, 2002,
Frontier has conducted its business only in the ordinary and usual course
of business and during such period there has not been any (i) event,
condition, action or occurrence that has had or would reasonably be
expected to have, individually or in the aggregate, a Frontier Material
Adverse Effect.
Holly has since abandoned any claim under Section 4.9.
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Significantly, Holly devotes little effort to developing the merits of
case against Frontier.22' It produced no data or studies
plaintiffs'
the
suggesting that individuals with long-term exposure to petroleum suffer a
higher incidence of the cancers suffered by the plaintiffs in the Beverly
Hills Litigation. It offered no expert testimony as to how current scientific
and medical knowledge supports its position.222 It did perform a "back of
the envelope" calculation to the effect that the cancer rate among the
Beverly Hills High School community was higher than that of the general
populace, but the process had no validation and no rigorous review.223
Holly is correct that the Beverly Hills litigation could be catastrophic
for Frontier. It is not possible to rule out judgments running into the
hundreds of millions of dollars. Holly has not, however, demonstrated (or
even seriously tried to demonstrate) the likelihood of the event. It suggests
that any jury trial carries a ten percent chance of losing. That contention
is little more than an acknowledgement that the system is not perfect. More
importantly, it is more in the nature of random speculation. It is possible,
in the right case, for a party in a position comparable to Holly's, to come
forward with factual and opinion testimony that would provide a court with

22 1

Perhaps Holly was reluctant to advance a scientific, including epidemiological, basis
(assuming that one exists) to support, on the substantive merits of the dispute, its view that the
litigation poses great risk to Frontier. It might not be in Holly's self-interest, as a participant in
the petroleum industry, to champion the cause of linking exposure to petroleum (or petroleum
cancer.
products) to
222
Holly sought to bolster its claims regarding Frontier's exposure, both in terms of
adverse outcome and in terms of defense costs, in the Beverly Hills Litigation through the
testimony of Steven L. Hoch, an experienced environmental and toxic tort practitioner in
California. Indeed, Hoch represented the defendant in the lawsuit upon which ErinBrockovich
was based.
Hoch initially expressed the opinion that it would be reasonable to expect that
Frontier's ultimate liability in the Beverly Hills Litigation could exceed $100 million. Tr. at
2361. At its core, his opinion relied upon an "ingrained fear of people" about chemicals. Tr. at
2363. Hoch may be right in his assessment that the initial reaction of jurors will be to identify
with the plaintiffs because of this "ingrained fear." Nonetheless, Holly, in this proceeding, still
must demonstrate a basis in fact (i.e., in science) for a causal connection between Wainoco's
activities at the Beverly Hills site and the cancers suffered by the plaintiffs who are asserting
their claims in the Beverly Hills Litigation. More importantly, Hoch later significantly qualified
his testimony:
It's correct that you would not tell a client [i.e., Frontier] at this
Q:
point that it would be reasonable to expect $100 million in liability, given
what you know about this case right now? That's right, isn't it?
That's right.
A:
Tr. at 2374. Moreover, he had also testified in his deposition that he was unable even to say that
that [Frontier] will be held liable." Tr. at 2375.
it is "likely223
Dintzer, as responsible as anyone for persuading Holly's Board that the Beverly
Hills Litigation could be a serious problem for Frontier, had come around by August 2003 to the
point where he could tell Glancy that he was optimistic that Frontier could ultimately extricate
itself from the litigation. Tr. at 1652.
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the basis to make a reasonable and an informed judgment of the probability
of an outcome on the merits. Holly simply has not provided that foundation.224
Alternatively, Holly projects the costs of defense against the claims
in the Beverly Hills Litigation and argues that the burdens of litigation
would have an MAE. Estimating the cost of litigation, as a general matter,
is difficult; it is even more difficult for mass toxic tort litigation. Many
plaintiffs, numerous experts, and uncertain science may all add to the
complexity of anticipating the staffing needs for a responsible defense. Of
course, various case management techniques may work to contain costs.
At the July 9 meeting of the Holly Board, Dintzer of Gibson Dunn
estimated defense costs, depending upon which version of the board
minutes one accepts, ranging from $25 million to $40 million, or from $40
million to $50 million. This contrasts with an earlier estimate (but one
based on essentially the same factors and anticipated developments) of
perhaps $200,000 per month. If one assumes four years of litigation, that
approaches is $10 million. As Frontier put it, Dintzer never tried a toxic
tort case to completion; he was both soliciting business and providing
estimates that, if low, might have made him look bad; and his firm's rates,
as a national firm, are substantially above those of local, but experienced
and talented, insurance defense firms. 225
224

1In assessing whether the risk of litigation (as contrasted with the cost of litigation)
may have a Material Adverse Effect, the mere existence of a lawsuit cannot be determinative.
There must be some showing that there is a basis in law and in fact for the serious adverse
consequences prophesied by the party claiming the MAE. It could turn out that the plaintiffs in
the Beverly Hills Litigation have a sound case, both as a matter of fact and as a matter of law.
After all, the first claims regarding tobacco use or asbestos exposure may have been met with
skepticism. It is not, however, for the Court to speculate. It is for the Court, instead, to evaluate
the evidence presented to it. Holly, other than proclaiming that bad things can happen in mass
toxic tort litigation in California, has not come forth with substantive arguments (as opposed to
procedural concerns which may impact the cost of litigation) supporting its claim that Frontier
was subject to a cognizable risk on the merits. Indeed, Holly has not presented sufficient
evidence to require the Court to seek to describe that level of such proof necessary to sustain an
this context.
MAE claim22 in
5
Hoch, Holly's toxic tort practice expert, estimated that total defense costs would be
in a range between $40 million and $50 million. This was based on his assumption that the
proceedings would take five years (Tr. at 2403) and his views as to the staffing that would be
required. He distinguished his estimate of $40 million to $50 million for the full effort from
Dintzer's estimate of $40 million to $50 million, by indicating that he understood Dintzer's
estimate to be simply through the first of a series of trials (and thus leaving open the resolution
of the claims of other plaintiffs). He anticipated that a fairly small number of individual claims
would be litigated; those results would form a template for resolving other claims. Again, while
Hoch's projections are entitled to some weight, the assumptions that drive his costs above the
range of $20 million to $25 million are questionable, both in terms of rates and staffing. See Tr.
at 2406-08 (addressing cost savings that can be achieved through prudent use of bellwethers).
Also, certain defense costs (especially expert witness costs) may be divided among the
defendants because, for example, as to the causal connection between the drilling and processing
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Frontier, through its expert, Stephen Jones, a California practitioner
with extensive experience in trying toxic tort cases in California, provided
an estimate of defense costs in the range of $11 million to $13 million.
Jones assumed an hourly rate roughly half of that charged by Gibson Dunn.
Moreover, he differed substantially on staffing requirements-both with
respect to lawyers and consulting experts.226
The purpose here is to reach a reasonable estimate; it is inherently
inexact.
Frontier's Jones underestimates somewhat the staffing
requirements. Holly's projections turn to speculation as they rise above $25
million. Holly's estimate of $25 million would fall below $20 million if the
defense is not handled by a national firm. In sum, the evidence leads to a
conclusion that a reasonable estimate for Frontier's defense costs is in the
range of $15 million to $20 million.
With that range as a reference, the question becomes one of whether
meeting it would have (or reasonably be expected to have) an MAE. Holly
relies on testimony from Frontier's comptroller to the effect that $10 million
would have been material to Frontier in 2002227 and testimony from a
Frontier director that tens of millions of dollars in defense costs would have
made the litigation material.228 It also points out that Edwards was unable
to characterize projected defense costs of that magnitude as not material.229
Of course, whether those witnesses were considering materiality in an
accounting sense or an MAE sense (or if they considered them the same)
is not clear.
The question of whether a particular "problem" would have an MAE
has both quantitative and qualitative aspects. In any given year,
particularly in light of the cyclical nature of Frontier's business, the burden
of paying defense costs, such as those projected here, could be difficult.
Holly, however, has not shown that Frontier could not pay them or that

activities at the Beverly Hills site and the cancers suffered by the plaintiffs, the defendants share
a common defense. Hoch implicitly acknowledges that potential (Tr. at 2397), but does not
adequately incorporate the benefits. (Interestingly, Hoch represented the only defendant in the
litigation recounted in Erin Brockovich, a case with 648 plaintiffs and ultimate liability of $333
million, but his firm's fees were less than $10 million. Tr. at 2418-22).
226
in the early stages of assessing the risks of the Beverly Hills Litigation (and through
August 20, 2003), Holly was represented by Gibson Dunn and Frontier was represented by Irell

& Manella, another national firm with comparable billing rates. In fact, neither of these firms

ended up with the job of defending Frontier. Instead, an insurance defense firm, with a lower
hourly rate, was selected. As Holly observes, the difference between the billing rates of a

national firm and the billing rates of a local insurance defense firm could account for a difference
of more than
227 $5 million in the cost estimates.
Zupan Dep. at 86.
22
1Schafer Dep. at 73.
229Tr.

at 439.
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their payment would have had a significant effect if viewed over a longer
term. The forward-looking basis for evaluating an MAE as chosen by
Holly and Frontier does not allow the Court to look at just one year
(assuming, as one may here, that the short-term consequences would not
significantly interfere with the carrying on of the business). Instead, given
Frontier's enterprise value,23 it is reasonable to conclude that Frontier
could absorb the projected defense costs without experiencing an MAE.
More importantly, Holly has not proved that the defense costs would have,
or would reasonably be expected to have, a Frontier MAE.
Thus, Holly has not met its burden of proving by a preponderance of
the evidence that the Beverly Hills Litigation, because of the risk ofadverse
results, because of the costs of defense, or because of both considerations
taken together, does have, would have, or would reasonably be expected to
have a Frontier MAE."'

23
By the discounted cash flow analysis of Frontier's valuation expert, the net present
value of Frontier on a going-forward, stand-alone basis (i.e., without Holly) was approximately
$338 million.
23 1 PX 419 1 45.
Other factors, upon which the Court does not rely, may tend to support this
conclusion. Some are set forth for a better understanding of the circumstances surrounding the
failed transaction:
1.
Venoco indemnified the Frontier interests at Beverly Hills. The scope of
the indemnification (as with Wainoco's cross-indemnification) and Venoco's ability to pay are
open to debate.
2.
Frontier (and Wainoco) had historical insurance coverage from the mid1980s that may have contained more insured-friendly pollution exclusion clauses. Any
expectation of substantial assistance from the historical policies may be optimistic.
3.
Frontier's actual defense costs through the end of 2003 were slightly over
$1 million.
4.
Frontier was able to borrow the funds needed to close the Merger.
Presumably, a lender of $220 million would have contemplated whether the Beverly Hills
Litigation would impair Frontier's ability to repay the loan (at least on a post-merger basis).
5.
Holly, on August 21, 2003, delivered a notice to Frontier (PX 365) declaring
that the Beverly Hills Litigation constituted an MAE. More precisely, it asserted that Frontier had
breached its warranties in Section 4.8 and Section 4.9 (but with no reference to Section 4.19) of
the Merger Agreement. If this had been done in the absence of Frontier's filing of this lawsuit,
Frontier, under the Merger Agreement, would have had thirty days in which to cure the default.
Presumably, one cure opportunity would have been through insurance. Frontier was able to
obtain coverage from an AIG affiliate at the end of September 2003. It did not obtain the
coverage before the expiration of thirty days following delivery of Holly's MAE notice, but, had
it chosen to do so, it could have. The policy, with a five-year term, provides limits of $120
million covering all claims asserted in the various cases filed in the Beverly Hills Litigation. In
addition to claims for personal injury and property damage, it also covers the contractual
indemnity claims. Frontier incurred a premium of $5.75 million that is earned over the life of
the policy and paid $19.5 million into a commutation account that will fund certain costs. One
could view the acquisition of this insurance as evidence that the payment of $25 million was
within Frontier's ability to pay; that the defense cost issue was under control; and that a
sophisticated party took on the risks associated with the Beverly Hills Litigation after due
inquiry. (The insurer's risk assessor stated, "We had determined that a likely exposure, including
defense costs, was somewhere south of $20 million." (Winick Dep. at 118; PX 392)). Of course,

1060

F.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 30

Did FrontierBreach Its Warranty as to the Absence of Material
Contracts?

Holly also asserts that Frontier breached its contractual warranties
when, in the Merger Agreement executed on March 30, 2003, it failed to
disclose those documents evidencing Frontier's indemnification obligations
involving Wainoco's activities at the Beverly Hills site. By Section 4.19 of
the Merger Agreement, Frontier warranted, in relevant part:
[A]s of the date hereof, there are no contracts or leases that
are material to the business, properties, assets, financial
condition or results of operations of Frontier and its
Subsidiaries taken as a whole.
Unlike Frontier's forward-looking warranty regarding MAEs, this
warranty is to be measured "as of the date [of the Merger Agreement]. 2 32
Significantly, although the parties expressly used the term "prospects" to
emphasize the forward-looking nature of the MAE warranty, no such term
was employed with respect to Frontier's warranty with respect to
outstanding contractual obligations.
The documents evidencing potential Frontier liability for Wainoco's
operations at Beverly Hills would be material to Frontier's financial
conditions at the time of the Merger Agreement if the litigation risks
associated with that threatened litigation were sufficiently foreseeable and
sufficiently large. In other words, the failure to disclose the Wainoco
indemnification obligations would have constituted a breach of Section
4.19 if (1) they demonstrated that Frontier would be directly liable in the
threatened Beverly Hills Litigation, and (2) the potential adverse
consequences of the threatened Beverly Hills Litigation, as measured as of
the date of the Merger Agreement either by the risk of an adverse outcome
and its potential magnitude or the cost of defense, would have been
material to Frontier.
Accordingly, the Court again confronts a question of whether the
threatened Beverly Hills Litigation could fairly be considered material to
Frontier (assuming its liability at the site) as of the date of the Merger

if the worse case scenario evolves, the difference between Frontier's exposure and its insurance
coverage will
be devastating.
23 2
Frontier's representations and warranties had to be "true and correct" as of both the
date of the Merger Agreement and the Closing Date, "(except for representations and warranties
made as of a specified date [such as those in Section 4.19], which need to be true and correct
only as of the specified date)." Merger Agreement, Section 6.2(a).
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Agreement.233 The materiality of an indemnification or a guarantee can
only be measured objectively with reference to the underlying obligation.
In the context of the Merger Agreement, the concept of "Material Adverse
Effect" and "material" are analytically distinct, even though their
application may be influenced by the same factors. For example, the
Merger Agreement requires an assessment of whether threatened litigation
would be an MAE, thereby suggesting the parties' common understanding
that threatened litigation at least could be an MAE. Holly and Frontier did
not modify the terms of Section 4.19 (unlike Section 4.8, with Schedule
4.8) to address specifically the potential impact of the then-threatened
Beverly Hills Litigation. A fact is generally thought to be "material" if it
is "a substantial likelihood that the.., fact would have been viewed by the
significantly altered the 'total mix' of
reasonable investor as having
234
information made available.,
As a general matter, the consequences of threatened litigation are
speculative and hard to quantify and, thus, courts are hesitant to find
threatened litigation material. 235 Because of the concentrated efforts of the
parties in the days leading up to execution of the Merger Agreement to
grasp the potential consequences of the Beverly Hills Litigation, it is
difficult to dismiss Holly's claim under Section 4.19 out-of-hand simply
because all that is at issue was then-threatened litigation. However, even
in this somewhat unusual context, the Court cannot conclude that Frontier's
failure to disclose those contractual obligations linking it directly to the
Beverly Hills site can fairly be classified as "material" within the meaning
of Section 4.19. As discussed above, the cost of the litigation itself cannot
fairly be labeled material and there is a lack of a scientifically-recognized
causal connection between site operations and the various cancers suffered
by the plaintiffs (at least on this record). Also, while not preclusive, the
litigation had not been filed, and, thus, any view of its likely consequences
necessarily was somewhat speculative. In short, the risk that Frontier
would be found liable at Beverly Hills, and to what extent based on what
was otherwise known as of March 30, 2003, was too uncertain to be
material within the meaning of Section 4.19.236
233

Holly is charged with the burdens of proof and persuasion under Section 4.19. The
language of Section 4.19 is even clearer than that of Section 4.8 (as discussed above). The
warranty of Section 4.19 is syntactically straightforward: "There are no contracts ... that are
material..." Thus, the burden is on Holly to demonstrate the materiality and the inaccuracy of
the representation.
234
Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976).
235 TSC
See, e.g., Gen. Elec. Co. v. Cathcart,980 F.2d 927, 935 (3d Cir. 1992).
2 36
'his is a claim for breach of an express contractual warranty, not for inducement
the Merger Agreement through misrepresentation. Holly framed this aspect of this
into
to enter
proceeding to be one of "declaring that Frontier breached Section 4.19 of the Merger
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Some Thoughts on Holly's Efforts to Prove Damages

A few words about Holly's damages claim may, nonetheless, be
appropriate. The proper measure of damages for breach of contract is an
amount sufficient to restore the injured party "to the position [it] would
'
have been in had the breach not occurred."2 37
A prevailing party must
prove its damages by preponderance of the evidence; absolute precision is
not required but the proof may not be speculative either.
Holly failed to prove that it suffered any damages because of its
failure to acquire the Denver Refinery. First, although it perhaps could
have later rekindled its efforts, Holly's directors voted not to pursue that
acquisition on March 7, 2003, some three weeks before execution of the
Merger Agreement.23 Thus, there could not have been any reliance on the
warranties of the Merger Agreement because those warranties had not yet
been made by Frontier. Second, the evidence of agreement with
ConocoPhillips is unpersuasive.239 It is clear that Holly and ConocoPhillips
were close to an agreement, but that is all. Finally, Holly's proof of
loss-presumably the difference between the purchase price (never
established) of the Denver Refinery and the value to Holly with its
synergistic benefits-was also insufficient. Even though damages need not
be proven with absolute precision, Holly failed to provide the Court with
a reasonable basis for any such calculation.
As to its loss of small refiner status and the impact on revenues from
the sale of aviation fuel, Holly concedes that its expert used the wrong basis

Agreement." Joint Pretrial Order, Section IV(B)(5). Thus, it is viewed from the perspective of
the objective third-party observer considering whether the contracts at issue were material to
Frontier. It might be different if the question, instead, were: was the representation that there
were no contracts linking Frontier directly to Beverly Hills (and, thus, impairing Frontier's
corporate separateness argument) material to Holly? If Frontier had not persuaded Holly that
Frontier's potential liability in Beverly Hills was precluded (or substantially minimized) by the
corporate separateness argument, Holly would not have entered into the Merger Agreement.
Bechtol, on behalf of Frontier, conceded as much: "If Holly had thought that Frontier could
avoid exposure in the Beverly Hills litigation by asserting corporate separateness . . . the
guarantees [would] be pretty important to it." Tr. at 816. Thus, the absence of such a contractual
obligation may have been material to Holly in reaching its decision to enter into the Merger
Agreement. The warranty of Section 4.19, however, is not measured against Holly's subjective
expectations; the parties did not draft it that way and the Court may not rewrite it.
237

Del. Limousine Serv., Inc. v Royal Limousine Serv., Inc., 1991 WL 53449, at *3
(Del. Super.
Apr. 5, 1991).
23
YpX 44. That decision was motivated by the anticipated agreement with Frontier.
Holly's ownership of the Denver Refinery would have spawned antitrust concerns upon a merger
with Frontier
239 which already operated in the Denver market.
No testimony (or other evidence) from Conoco/Phillips was offered.
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for calculating damages. The expert used contracted volumes, but,
historically and for the period in question, Holly never reached those
volumes. 240 Recognizing its problems, Holly asked the Court to assign a
speculative, number. The Court declines
conservative, but nonetheless
241
guess.
to
invitation
Holly's
Finally, Holly seeks reimbursement of $2,063,504.43 for out-ofpocket expenses incurred in pursuing the Merger, after execution of the
Merger Agreement, but excluding litigation costs. 242 Frontier does not
challenge the amount and those costs all appear to have been reasonably
foreseeable under the circumstances; if Holly had prevailed on one or both
of its misrepresentation claims, it would have been entitled to an award of
these damages accordingly.
H.

243

Frontier'sClaimfor an Award of the Break-up Fee

Frontier separately argues that, if it is not entitled to the benefit of its
bargain, then it should at least be awarded the break-up fee of $15 million,
in addition to $1 million in expenses. 2 " Under Section 7.4(b) of the
Merger Agreement, Frontier could terminate the Merger Agreement if,
before the Holly stockholders' vote on the Merger, "the Board of Directors
of Holly shall have withdrawn, modified, withheld or changed, in a manner
adverse to Frontier, such Board's approval or recommendation of [the
Merger] Agreement or the transactions contemplated thereby."' 241 If
Frontier terminated the Merger Agreement "pursuant to Section 7.4(b),"
then, by Section 7.5(a)(ii), Holly would be obligated to pay Frontier the
break-up fee. Accordingly, if Holly's Board withdrew (or modified) its
support for the Merger Agreement, Frontier could have terminated the
Merger Agreement and collected $16 million. By the time of the July
meeting, a majority of the members of the Holly Board (indeed, all but

2

4'Actual volumes are not in the record.

241

1t is not that proof was not available (or even not readily available). It is that Holly

it.
did not present
2 42
N 55; see also Tr. at 1602-03.
243
'Thismay seem a strange place (i.e., at the end of a memorandum opinion) to
consider a plaintiffs claim. Frontier's first two claims-repudiation and breach of the covenant
of good faith and fair dealing-could be addressed without reaching Holly's arguments under
Sections 4.8 and 4.19. Frontier's third argument-a blend of contract and equity--could not fully
be explored2 without first resolving Holly's allegations of misrepresentation.
"It is undisputed that both Frontier and Holly incurred well over $1 million in
qualifying 24expenses.
5
By Section 5.4(b), Holly, through its Board of Directors, agreed to "recommend
approval" of the Merger to the stockholders. By authorizing the Merger Agreement, the Board
had "approved" it. The directors were also subject to their Support Agreements.
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possibly one) had concluded not to continue supporting the deal with the
terms negotiated at the end of March 2003. Thus, Frontier contends, it
follows, under Section 7.5(a)(ii), that it is entitled to the break-up fee. This
argument fails.
First, the Holly Board never took formal action with respect to
withdrawing or otherwise modifying its recommendation to the
shareholders. No determination was made, as anticipated by Section 5.4(b),
as to whether the directors' fiduciary duties required the Board to act. From
Glancy's notes, it appears that the Holly Board may have come close; his
notes reflect that the Board instructed Norsworthy to seek different terms.
However, that direction, while it may foreshadow a change in recommendation, does not amount to a change in recommendation or a formal board
decision to that effect.246
Second, Frontier fails to acknowledge that the members of the Holly
Board could have decided not to go forward with the Merger and never
reached the fiduciary out issues. Perhaps, although unlikely, a voluntary
termination could have been negotiated. Perhaps a breach of warranty
claim could have been asserted. Because the Merger Agreement afforded
a number of exit strategies, the conclusion by the members of the Board,
especially without collective action, not to proceed with the transaction on
the then-existing terms does not automatically force the process into the
one channel that leads to payment of the break-up fee.247
Finally, Frontier's right to seek the break-up fee is conditioned upon
termination of the Merger Agreement "by Frontier pursuant to Section
7.4(b)." Frontier has not proven that it terminated the Merger Agreement
under the auspices of Section 7.4(b). Indeed, no such allegation appears in
its complaint filed on August 20, 2003, a complaint which does not purport
to seek recovery of the break-up fee.248

2

'11his is but one factor in the analysis. A formal resolution by the Board is not
necessarily required. Indeed, with a recalcitrant merger partner, it may be unreasonable to
expect or require formal action. On the other hand, the parties chose the term "Board of
Directors" but, instead, could have used the term "Directors," thereby suggesting a more
individualized
247 consideration.
There is admittedly a timing problem here because, otherwise, an unfair opportunity
for delay may occur. The answer for a party in Frontier's position may be a more focused
demand for assurances. Also, the issue here is complicated by the presence of significant
questions regarding the accuracy of Frontier's representations and warranties.
There is also a question of whether Holly would have had the opportunity to cure if
the withdrawal of support had not been in compliance with the Merger Agreement (e.g., exercise
of a fiduciary
248 out without the guidance of outside counsel).
Instead, the complaint sought an award of "substantial damages" for repudiation and
for breach of the covenant of good faith and fair dealing. It is clear that Frontier did not consider
the break-up fee as the equivalent of "substantial damages."
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Frontier's efforts to obtain payment of the break-up fee are, at least
up to a point, not without equitable appeal. Holly, although it is concededly a close question, could not (or, at least, it did not here) prove that
Frontier breached its warranties under Section 4.8 or 4.19 of the Merger
Agreement. Holly, however, at least from early July 2003, was not going
forward with the Merger under the express terms of the Merger Agreement.
Because of the escalation in (or recognition of) the value of its pipeline
assets, a difference far in excess of $16 million, Holly would have, and, at
least arguably, should have, escaped from the Merger Agreement and paid
the break-up fee. (That is, Holly recognized that if it guessed incorrectly
as to whether the Beverly Hills Litigation would be perceived by a judicial
officer as having an MAE, it could be found liable for perhaps $150
million; that would have provided Holly with an incentive to pay the breakup fee.) All of that may be accurate, but Frontier, in August 2003, was not
content to accept or to seek the break-up fee. It wanted the benefit of its
bargain. By its very conduct, it terminated the Merger Agreement under
which it might otherwise have obtained the break-up fee. The fiduciary out
is designed to allow for an orderly disentanglement of merger partners
when the directors' fiduciary duties require it. Frontier, by orchestrating the
August 19 Phone Call and by launching this litigation, disrupted that
process. Frontier made its choices; one consequence of those choices is
that it now has no claim to the break-up fee.
IV. CONCLUSION
For the foregoing reasons, the Court concludes as follows:
1.
Holly did not repudiate the Merger Agreement;
2.
Holly did not breach its implied covenant of good faith and
fair dealing under the Merger Agreement;
3.
Frontier breached the Merger Agreement by declaring a
repudiation by Holly;
4.
Holly suffered no damages as a result of Frontier's breach of
the Merger Agreement and, thus, is entitled only to an award of nominal
damages;
5.
Frontier did not breach Section 4.8 of the Merger Agreement;
6.
Frontier did not breach Section 4.19 of the Merger Agreement;
and
7.
Holly is not obligated to pay Frontier the break-up fee.
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Counsel are requested to confer and to submit an appropriate order
to implement this memorandum opinion.249

IN RE GENERAL MOTORS (HUGHES)
SHAREHOLDER LITIGATION
No. 20,269 (Consolidated)
Courtof Chancery of the State of Delaware,New Castle
May 4, 2005
Jay W. Eisenhofer, Esquire, Geoffrey C. Jarvis, Esquire, and P. Brad
deLeeuw, Esquire, of Grant & Eisenhofer P.A., Wilmington, Delaware;
Michael Hanrahan, Esquire, Thomas A. Mullen, Esquire, Paul A.
Fioravanti, Jr., Esquire, and Tanya P. Jefferis, Esquire, of Prickett, Jones
& Elliott, P.A., Wilmington, Delaware; Marc A. Topaz, Esquire, of
Schiffrin & Barroway, LLP, Bala Cynwyd, Pennsylvania, of counsel; and
Richard B. Brualdi, Esquire, and Kevin T. O'Brien, Esquire, of The Brualdi
Law Firm, New York, New York, of counsel, for plaintiffs.
R. Franklin Balotti, Esquire, Lisa A. Schmidt, Esquire, and Srinivas M.
Raju, Esquire, of Richards, Layton & Finger, Wilmington, Delaware;
Robert J. Kopecky, Esquire, and Timothy A. Duffy, Esquire, of Kirkland
& Ellis LLP, Chicago, Illinois, of counsel; and Greg A. Danilow, Esquire,
and Stephen A. Radin, Esquire, of Weil Gotschal & Manges LLP, New
York, New York, of counsel, for defendants Percy N. Barnevik, John H.
Bryan, Armando M. Codina, George M. C. Fisher, Nobuyuki Idei, Karen
Katen, Alan G. Lafley, Phillip A. Laskaway, E. Stanley O'Neal, Eckhard
Pfeiffer, John S. Smith, Jr., G. Richard Wagoner, Jr., Lloyd D. Ward, and
General Motors Corporation.
Edward P. Welch, Esquire, Edward B. Micheletti, Esquire, Seth M.
Beausang, Esquire, James A. Whitney, Esquire, and T. Victor Clark,

249

As noted above, the Court has deferred resolution of any application for an award
of attorneys' fees or, for that matter, costs.
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Esquire, of Skadden, Arps, Slate, Meagher & Flom LLP, Wilmington,
Delaware, for defendant The News Corporation Limited.
CHANDLER,

Chancellor

Plaintiffs instituted this lawsuit against defendant General Motors
Corporation ("GM") and defendant The News Corporation Limited
("News" or "News Corp."),' challenging a series of transactions by which
News acquired a significant interest in Hughes Electronics Corporation
("Hughes"). 2 Hughes was previously a wholly-owned subsidiary of GM.
The individuals who were directors of GM at the relevant times have also
been named as defendants (the "Individual" or "Director" defendants).3
Plaintiffs were at all relevant times holders of GM's Class H Common
Stock ("GMH"), which was a "tracking stock" representing the financial
performance of Hughes while Hughes was wholly-owned by GM. For the
reasons set forth in more detail later, I grant the motion to dismiss brought
by GM and the Individual defendants. The complaint fails to state a claim
upon which relief can be granted as to GM and the Individual defendants.
I also grant News' motion to dismiss for the same reason.
I. INTRODUCTION
The operative complaint in this action is the Revised Amended
Consolidated Class Action Complaint ("Complaint"), filed on May 7,2004.
It is a "door-stop" weight 97-page tome that purports to state seven claims.
The Complaint contains some facts, but also offers a rich stew of
conclusory allegations and legal arguments. Counts I, II, III, and IV are
against GM and the Individual defendants for breaches of the duty of
loyalty. Counts V and VI are against GM and the Individual defendants for
breach of GM's Restated Certificate of Incorporation. Count VII is against
News for aiding and abetting the Individual defendants' breaches of
fiduciary duty. It is necessary that I briefly outline the Complaint's key
elements and factual allegations.

'News is a South Australian corporation. Rev. Am. Consol. Class Action Compl.
("Compl.")2 1 17. Letter of Edward P. Welch, Esq. to the Court of January 26, 2005.
Hughes was renamed The DIRECTV Group, Inc. on March 16,2004. Id. 1 10. I, as
did plaintiffs in their Complaint, shall refer to the entity as "Hughes" for purposes of clarity.
3
The Individual or Director defendants are: G. Richard Wagoner, Jr. ("Wagoner"),
John F. Smith, Jr. ("Smith"), Percy N. Barnevik ("Barnevik"), John H. Bryan ("Bryan"),
Armando M. Codina ("Codina"), George M. C. Fisher ("Fisher"), E. Stanley O'Neal ("O'Neal"),
Eckhard Pfeiffer ("Pfeiffer"), Alan G. Lafley ("Lafley"), Karen Katen ("Katen"), Philip A.
Laskaway ("Laskaway"), Nobuyki Idei ("Idei"), and Lloyd D. Ward ("Ward"). Id. 1 18-21.
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A. DirectorDefendants Were Not DisinterestedandIndependent
Plaintiffs allege that the Director defendants are not disinterested and
independent in connection with the transactions at issue in this case
because their loyalties were to GM in order to preserve their directorships
there, with the accompanying compensation and perquisites, and that the
Director defendants were thus in conflict with the soon to be spun-off
GMH shareholders.4 Plaintiffs argue that the non-employee GM directors
are excessively compensated for their services as directors, and that similar
excess is present in the compensation of the Hughes directors.5 Plaintiffs
further attempt to impugn the independence of the directors by outlining
professional connections that certain of the directors have that may relate
to GM or Hughes.6 Nevertheless, there are no allegations in the Complaint
that any of the compensation paid to the non-employee GM directors is
material to them,7 with the exception that allegations of materiality are
addressed toward defendant Smith, who was formerly the Chief Executive
Officer of GM.8
B. GM's Pension Crisis
Plaintiffs further allege that GM and its directors were not
independent because GM had a "pension crisis."9 This conflict extended

4

Compl. H 22-27.
For example, the non-employee GM directors receive an annual retainer of $200,000
per year, reimbursement for travel expenses, and other compensation valued by plaintiffs at
$17,000 per year. Non-employee Hughes directors received an annual retainer of $140,000 per
year. The Chair of GM's Audit Committee receives an annual retainer of $30,000 per year, and
the committee's members receive an annual retainer of $20,000 per year. The Chairs of GM's
Capital Stock Committee, Executive Compensation Committee, Investment Funds Committee,
Directors and Corporate Governance Committee, and Public Policy Committee each receive
of $5,000 per year. Id. IN 22-26.
annual retainers
6
For example, Pfeiffer was also a director of Hughes. Bryan also serves on the board
of Goldman Sachs Group, Inc., which provides investment banking services for GM. O'Neal is
the CEO and a board member of Merrill Lynch & Co., which also provides financial services for
GM and News. Bryan, Barnevik, Lafley, and Wagoner are members of The Business Council,
and Lafley and Wagoner are members of The Business Round Table. Ward was CEO of the U.S.
Olympic Committee, which receives substantial donations from GM. Id. It 23-26.
7
The Complaint does allege that Pfeiffer and Bryan are "professional directors" and
that they derive "substantial income" from serving on various boards of directors, but the
Complaint does not allege that the income received from GM is material to them. Id. 9H 23-24.
8
"Because of his many years of employment at GM and the pension and other benefits,
compensation and perquisites he derives from GM, the financial health, credit rating and security
of GM and GM's Pension Plans and Benefit Plans are of material significance to Smith." Id.
20. Other than defendant Wagoner, who is currently GM's Chairman, CEO, and President,
none of the other Individual defendants are employees of GM. Id. 19.
9
Id. 28-36.
5

2005]

UNREPORTED CASES

1069

to the Investment Funds Committee of GM's Board of Directors, ° which
is a named fiduciary under the Employee Retirement Income Security Act
of 1974 ("ERISA") for certain of GM's pension plans." Plaintiffs allege
that because GM's pension funds were underfunded by $19.3 billion by the
end of 2002, and GM's debt rating had been downgraded by Standard and
Poor's to BBB, the directors on the Investment Funds Committee faced a
direct conflict of interest between their fiduciary responsibilities over the
pension plans and their
fiduciary duties as directors of GM owed to the
2
GMH shareholders.'
C. The Transactions
The split-off of Hughes was accomplished via a series of transactions
detailed below, and announced to the public for the first time on April 9,
2003.'" Five days before the announcement, GM, as the 100% shareholder,
caused Hughes to amend its certificate of incorporation to increase the
number of authorized shares of Hughes common stock and Hughes Class
B common stock from 1 million shares to 2.5 billion shares.' 4 An "excess
shares" provision was added to the certificate of incorporation
and Hughes'
15
amendments.
other
among
staggered,
was
board
Just before the split-off of Hughes was accomplished, Hughes paid
a special dividend to its sole shareholder, GM, of $275 million in cash. 6
The split-off occurred by GM's redemption of each GMH share in exchange
for one share of Hughes' common stock, shares which Hughes had
previously issued to GM.' GM sold its economic interest in Hughes to
News Corp. in the form of Hughes Class B common stock.' GM received
a combination of cash ($3.1 billion) and stock (28.6 million News Corp.
Preferred American Depository Shares ("News ADSs")) from News. '" The
News ADSs were valued at approximately $1.0 billion, bringing the total

'The Investment Funds Committee was made up of defendants Barnevik, Codina,
Fisher, Idei, O'Neal, and Smith. Id. 37.
"Id.
In 37-39.
'21d. H 32, 39.
3
1 1d.

'45Md.

2.
4.

1 1d.

6
1d. W 6, 66-89.
17According to the Complaint, GM voted those 1.4 billion Hughes shares in favor of
the merger between Hughes and the News Corp. subsidiary before distributing them to the GMH
shareholders. Id. 1 7, 13.

181d. 8.
9

1 1d.
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compensation from News to GM to $4.1 billion. Including the $275
million dividend, GM received a total of $4.375 billion in compensation for
divesting itself of Hughes, with $3.375 billion of that amount in cash.2
Immediately following the above-described transactions, News
acquired an additional interest in Hughes via the merger of a subsidiary of
News into Hughes (the "Merger"), leaving News with approximately a 34%
interest in Hughes. 2 The former GMH shareholders therefore received a
combination of Hughes common stock and News ADSs in exchange for
their GMH shares.23 News later transferred its interest in Hughes to
another subsidiary of News Corp., Fox Entertainment.24
D. Rights and Terms of (andPoliciesRegarding)the GMH Shares
The rights and terms of the GMH shares were defined in Article
FOURTH of GM's Restated Certificate of Incorporation. 2' Dividends paid
to the GMH shareholders were paid out of the "Available Separate
Consolidated Net Income of Hughes," as opposed to the dividends to GM's
common shareholders, which were paid out of other available funds not
26
including the "Available Separate Consolidated Net Income of Hughes. ,
When the GM shareholders voted, the GMH shareholders voted with the
other GM common shareholders (the "GM $1 2/3" holders), but each GMH
share was treated as 0.2 GM $1 2/3 shares.27 Similarly, in the unlikely
event that GM were to be liquidated, the GMH shareholders would receive
distributions from the same pool as the GM $1 2/3 shareholders, but with
each GMH share again representing 0.2 GM $1 2/3 shares.2 The GMH
shares, therefore, did not have a direct interest in Hughes' assets (or GM's)
except through a liquidation of GM. In the event of a liquidation of Hughes,
GMH shareholders would not receive the proceeds of that liquidation, but
would receive GM $1 2/3 stock, as detailed below.
GM's Restated Certificate of Incorporation provided certain
protections for the GMH shareholders in the event that GM should "sell,
liquidate, or otherwise dispose of 80% or more of the business of

2ld.
21Id "1 12.
2
Via the merger, News exchanged News ADSs for 17.5% of the Hughes common
stock held 2by the former GMH shareholders. Id. 9-10.
Id. I 11.
24
1d. 1 10.
141.
25Id.
26
1d.
271d.
28ld.
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Hughes.... "29 If one of those triggering events were to take place, each
GMH share would be converted into GM $1 2/3 stock at a value equal to
120% of the value of the GMH stock on the date one of those transactions
occurred.30 Such a result could be avoided if the GM shareholders (both the
GM $1 2/3 and the GMH) approved the transaction separately as individual
classes.3 '
Recognizing that the interests of the GM $1 2/3 and GMH
shareholders may not always coincide, GM created a board committee
called the Capital Stock Committee to determine the terms of any material
transaction between GM and Hughes and ensure fairness to all
shareholders. 32 The Capital Stock Committee was chaired by Pfeiffer, with
Barnevik and Bryan as members of the committee.33 The GM board also
adopted a Board Policy Statement Regarding Certain Capital Stock Matters
("Policy Statement") setting forth procedures to be followed in the event of
a material transaction between GM and Hughes.34
This Policy Statement required that in the event of a transfer of
material assets from Hughes to GM, GM's board would be required to
declare and pay a corresponding dividend to the GMH shareholders. 35 The
corresponding dividend would not be required if one of two exceptions
were met: (1) Hughes receives "fair compensation" for the transfer; or (2)
the transfer is approved by a majority of the GM $1 2/3 and GMH
shareholders, voting as separate classes. 36 GM chose the second option for
approving the special dividend by receiving consent for the dividend from
the GM $1 2/3 and GMH shareholders.3 7

29

1d.

30
ktL
3

42.

lid.

32

See id.

33

23; Solomon v. Armstrong, 747 A.2d 1098, 1106-07 (Del. Ch. 1999).

Compl. 9H 21, 23-24.

34d. 43. As opposed to the rights of the GMH shareholders set out in GM's Restated

Certificate of Incorporation, which is binding upon the GM board, there is no information in the
Complaint with respect to the extent to which the GM board was bound to protect the rights of
the GMH shareholders granted by the Policy Statement. If the Policy Statement had the effect
of a resolution adopted by the board, it presumably could be rescinded or amended by nothing
more than another board resolution. The Complaint unreasonably implies that the Policy
Statement was binding because the GM board chose to seek shareholder consent for the Hughes

transactions.
Id. 1 45.
35
1d. 1 44.
36

id "
1d. 145.

37
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E. Allegations of UnfairPrice andProcess
Plaintiffs make several allegations in an attempt to impugn the
fairness of the consideration received by the GMH shareholders in the
Hughes transactions as well as the process by which those transactions
were negotiated and structured. At the time the Merger was announced on
April 9, 2003, the approximately $14 per share consideration represented
a twenty-two percent premium over the then-market price of a GMH
share.3 8 Plaintiffs allege that this premium was not as large as GM
represented it to be because the merger announcement was strategically
timed before two announcements that would substantially raise the market
price for GMH shares. 39 Those two announcements were the announcement
on April 11, 2003, that PanAm Sat Corporation ("PanAm Sat"), an eightyone percent subsidiary of Hughes, announced higher than expected
earnings, and the April 14, 2003 announcement of Hughes' 2003 first
quarter financial results, which were also favorable.40 Plaintiffs also note
Hughes' announced and projected financial results for the second and third
quarters of 2003, as well as the price of PanAm Sat's public shares for the
remainder of 2003."'
Plaintiffs allege that the process by which the Hughes transactions
were negotiated was flawed because the GM Directors delegated to
management of GM and the management and board of directors of Hughes
the responsibility to negotiate both with News and between themselves.4 2
The GMH shareholders were represented by Hughes' management and
board.43 Plaintiffs next speculate that an extra dollar per share was added
to the special dividend paid by Hughes to GM as a result of News'
agreement to reduce the amount of Hughes stock it would acquire from 36
percent to 34 percent, and that this reduction resulted in a material
reduction of compensation to be paid to the GMH shareholders. 44

38

ld. 49.

39

id.

4°d. U 50-51. Plaintiffs further allege that it was unreasonable to rely on News to pay
a fair price for the Hughes stock because News allegedly has a pattern of obtaining a minority,
interest in companies without paying a "control premium." Id. 1 63, 128-133.
yet controlling
41

1d.

42

43

52-53, 61-62.

1d. 156.

1d. 57. In an example of inartful and confusing pleading, plaintiffs later allege that
GMH was not represented in negotiating and structuring the Hughes transactions. Contra id.

65.

59-60. In addition to process and price, plaintiffs argue that the structure of
441d.
the transactions was unfair to the GMH shareholders because GM wanted cash for its Hughes
holdings and the GMH shareholders ended up as minority stockholders of News and Hughes.
Id. 64-65.
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F. FairnessOpinions
No fewer than four fairness opinions were obtained by GM and
Hughes in connection with the Hughes transactions. These opinions were
rendered by Merrill Lynch, Bear Steams, Credit Suisse First Boston
("CSFB") and Goldman Sachs.45 Reading the Complaint in the manner
most favorable to the plaintiffs, it appears that Merrill Lynch and Bear
Steams gave an opinion to GM that the transactions were fair to GM.46
Similarly, it seems that CSFB and Goldman Sachs opined that the
transactions were fair to Hughes.47 Plaintiffs complain that no financial
advisor was retained to determine the fairness of the transactions
specifically to the GMH shareholders.48
Before attacking the fairness opinions substantively, plaintiffs allege
that the financial advisors were conflicted because: (1) a large portion of
their compensation for the fairness opinion was contingent upon the
transactions being consummated, and (2) each of the four advisors has had
and continues to have a business relationship with GM, Hughes, and/or
News.49 Plaintiffs also allege that the fairness opinions were inadequate
because the four advisors collaborated with each other instead of working
independently, purportedly in order to develop the opinion desired by
GM.5" The fairness opinions were also allegedly inadequate because
Hughes' stake in its eighty-one percent subsidiary, PanAm Sat, was
dramatically undervalued, and because the updated fairness opinions of
August 5, 2003 did not provide a complete and accurate description of the
updated analyses performed by the advisors in reaching the updated
opinions. 5 1
G. Manipulationof the GMI-I Vote
As mentioned above, the GM $1 2/3 and GMH shareholders voted
to approve the Hughes transactions. Almost 20 percent of the outstanding

5

4 1d. I
461d.
47

90.

1d.

48

d. Here is another example of inconsistencies in the Complaint: Plaintiffs later note
that Merrill Lynch and Bear Steams opined as to the fairness of the transactions "to each class,"
presumably the GM common and the GMH shareholders. Id. 94. Along those same lines,
CSFB and Goldman Sachs opined that "what the post-Split-Off holders of Hughes common
stock" would receive as compensation in the Merger was fair to the Hughes common
shareholders
other than News, or in other words, the former GMH shareholders. Id.
49

1d.

'Old.
51

91-92.

93.

1d. H 95-97.
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GMH shares were held by pension funds associated with GM after a June
2000 contribution.5 2 Later, on March 12, 2003, GM contributed another
149.2 million newly-issued GMH shares to its pension plans.5" The
Complaint then insinuates that GM had an ulterior motive in issuing these
shares to its pension plans instead of selling the shares publicly and then
contributing the cash to the plans.5 4 The GM pension plans and other
employee benefit plans held approximately 35 percent of the outstanding
GMH stock at the time of the shareholder vote on the Hughes transactions.55 The Complaint further states that GM's retained economic
interest in Hughes decreased from 30.7 percent to 19.8 percent and that the
pension plans' voting power was roughly doubled, and that after the Hughes
transactions were consummated, the pension plans held approximately 19.8
percent of the outstanding Hughes common stock and 5.2 percent of the
News ADSs."6
Plaintiffs then complain of certain accounting improprieties in
valuing the GMH shares contributed to the pension plans which had the
effect of increasing the pension plans' holdings to a greater extent and also,
among other reasons, ostensibly gave the plans an incentive to vote for the
Hughes transactions that was not shared by other GMH shareholders."
According to the Consent Solicitation, the pension and benefit plans' GMH
shares were voted by the plans' trustee, the United States Trust Company
("U.S. Trust")."8 As trustee of the plans, U.S. Trust had a fiduciary duty
under ERISA to act on behalf of the plans' beneficiaries, even if the
interests of the plans' beneficiaries diverged from those of the other GMH
shareholders.5 9
In preparing and mailing the Consent Solicitation, GM did so before
receipt of a letter ruling by the Internal Revenue Service, purportedly in
order to obtain shareholder approval before the inadequacy of the
consideration to be received by the GMH shareholders became clear, even
though the transaction would not close for some time due to required

52

1d. 98.

53

1d. 1 100.

1Id.
55
1d. 104. Nevertheless, plaintiffs make no further allegations with respect to how
the remaining 65% of GMH shareholders voted in order to fairly and accurately represent to the
Court the effect of the pension plans on the shareholder vote totals.
56
1d.
101, 103. I note as an aside that GM may have had perfectly valid, and even
compelling tax reasons for reducing its retained interest in Hughes below 20 percent in
anticipation of the Hughes transactions. In fact, this reason for the reduction was specifically
contemplated
by GM and discussed in the Consent Solicitation ("CS"). See id. 105.
57
1d. H 106-12.
58
1d. 113.
59
1d. B 113-14.
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regulatory approvals. 6' Advance copies of the Consent Solicitation were
sent by GM to certain GMH shareholders before the official mailing to all
GM $1 2/3 (and presumably GMH) shareholders. 6' The Consent Solicitation was sent to GMH shareholders of record as of August 1, 2003.62 That
decision was allegedly communicated to ADP on or about July 25, 2003.63
In addition, plaintiffs construe the Consent Solicitation to indicate that the
GM board of directors did not meet between June 5, 2003 and August 5,
2003.6 GM also communicated with GM and Hughes employees on more
than one occasion with respect to the upcoming vote.65
The Complaint also alleges that the Consent Solicitation is materially
misleading and incomplete with respect to the following four broad
categories:66 (1) the "value enhancement" to the GMH shareholders of
Hughes as a stand-alone company that was used as a justification for the
$275 million dividend; 67 (2) the bases for the updated fairness opinions
were not fully and fairly disclosed; (3) the effect of shareholder ratification
of the transactions; and (4) GM's contribution of GMH stock to its pension
and benefit plans.
The Complaint is rounded out by allegations that the defendants did
not act in good faith. Essentially, plaintiffs merely rehash each allegation
in the Complaint and say that such actions evidence a lack of good faith
without adding additional facts or substance. The specific allegations are
that the defendants did not act in good faith because they: (1) manipulated
the GMH shareholder vote; (2) did not comply with the requirements of
GM's certificate of incorporation in obtaining shareholder approval of the
transactions; (3) caused Hughes to pay GM the special dividend; (4) made
inadequate disclosures about the proposed transactions; 5) relied upon
conflicted financial advisors for fairness opinions; 6) engaged in a flawed
negotiating process; 7) eliminated appraisal rights the GMH shareholders
might have otherwise had in the transactions; and 8) took these actions to
benefit GM and its pension and benefit plans by adopting a "we don't care"
attitude toward the public GMH shareholders.68

601d. It 116-19.
61

1d.

122.

1d.
63

120.

62

1d.

121. It appears that ADP was the entity chosen by GM to mail the Consent

Solicitation.
Mid.
65d. (M123-24.
66Id. 126.
67
1d. I 127, 134-147.

6id.

148-49.
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H. Claims Alleged in the Complaint
As previously stated, the Complaint purports to state seven claims.
All of the claims except for Count VII are alleged against GM and the
Individual Defendants. Count I is for breach of the duty of loyalty and
unjust enrichment in the payment of the special dividend. Count II is for
breach of the duty of loyalty in failing to deal fairly with the GMH
shareholders and compensate them fairly in the transactions. Count III is
for breach of the duty of loyalty in manipulating the shareholder vote.
Count IV is for breach of the duty of disclosure. Count V is for breach of
GM's Restated Certificate of Incorporation, Article Seventh. Count VI is
for breach of GM's Restated Certificate of Incorporation, Article Fourth.
Count VII is alleged against News for aiding and abetting a breach of
fiduciary duty.
II. ANALYSIS
A.

Standardon a Motion to Dismiss

When considering a motion to dismiss under Rule 12(b)(6), I am
required to assume the truthfulness of all well-pleaded allegations of the
Complaint. In addition, I am required to extend to plaintiffs the benefit of
all reasonable inferences that can be drawn from the Complaint.
"Conclusory statements, [however], without supporting factual averments
will not be accepted as true for purposes of a motion to dismiss., 69 Under
this analysis, I cannot order a dismissal unless it is reasonably certain that
the plaintiffs could not prevail under any set of facts that can be inferred
from the Complaint. Consistent with these requirements, I accept as true
all of the plaintiffs' properly pled allegations and have made every
reasonable inference in their favor.7"
B.

Does the GMDefendants'Motionto DismissImproperly Rely
on Matters Outside the Pleadings?

As a threshold matter, I must address plaintiffs' contention that I may
not consider matters outside the pleadings and that to the extent defendants
base their motion on such matters to establish facts, dismissal is
precluded. 7 From the outset, plaintiffs understood the possibility that a

69

Grimes v. Donald, 673 A.2d 1207, 1214 (Del. 1996).
747 A.2d at 1110-11.
Pls.' Answering Br. In Opp'n To GM Defs.' Mot. To Dismiss ("Pls.' GM Br.") at 11-

70
Solomon,
7t

UNREPORTED CASES

2005]

1077

fully informed, shareholder vote may, as a matter of law, preclude recovery
on Counts I and II of their seven-count Complaint. Many of their
allegations, therefore, attack the adequacy of the disclosures made to GM's
shareholders and rest squarely on the contents of the Consent Solicitation.
Therefore, the Court may consider the contents of a disclosure document
and look for itself to see what the documents actually says and discloses.
There would be no other way for a court to determine whether plaintiffs
state a claim that the document was materially misleading or omitted a
material fact.72
Plaintiffs attempt to distinguish this rationale by arguing a wholly
unpersuasive point that they do not challenge the Courts' ability to consider
the Consent Solicitation, but rather contend that the Court cannot look
behind the words and assume the matters asserted in the solicitation are
true. The Court finds this distinction unpersuasive because the defendants
have not attempted to submit the Consent Solicitation to prove the truth of
the matter asserted. 73 Rather, defendants have referred to the omitted
sections of the Consent Solicitation when doing so fairly represents the
selective portions the plaintiffs have submitted into the record. Surely
plaintiffs do not contend that the Court is not entitled to consider the full
context of a document once the plaintiffs have relied on particular segments
in their Complaint? The Court, therefore, considers the Consent Solicitation to the extent the plaintiffs have incorporated the document into their
complaint, and the portions necessary for the Court to discern a complete
and accurate context of what was disclosed. In this regard, the Court's
74
consideration of the Consent Solicitation is consistent with Delaware law.
Plaintiffs also take issue with the Court's ability to consider publicly
available facts that show that both classes of GM stockholders voted to
approve the Hughes transactions. Because there are no allegations in the
Complaint that challenge whether the conditions necessary to consummate
the transaction were actually met (i.e., a majority vote of holders of each
class of GM stock), those facts are not subject to reasonable dispute, and
it is appropriate to take judicial notice of the voting percentages of each
class of GM stock.75

13.

72

See In re Santa Fe Pac. Corp. Sholders Litig., 669 A.2d 59, 69-70 (Del. 1995)
(finding it appropriate on 12(b)(6) motion to consider a document plaintiffs have made integral
and have incorporated the document into the complaint).
to a claim 73
Id. at 70 (relying on disclosure document for purposes other than disclosure issues
or perhaps 74to establish formal, uncontested matters is not appropriate on a motion to dismiss).
See id.

75

See, e.g., Solomon, 747 A.2d at 1109-10 & n.20.
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Finally, there is no basis to deny defendants' motion simply because
of their reference to GM's Form 8-K. The defendants have cited this
publicly available document to demonstrate when the IRS had issued the
private letter ruling that confirmed that the redemption of GMH stock, and
the subsequent distribution of Hughes stock, would be a tax-free exchange.
Plaintiffs do not challenge the veracity of the letter and defendants' motion
does not rely on the substance of the letter. The Court will therefore
consider the date of the letter for what it is worth.
C.

Does the Complaint Contain Well-Pled Facts That Show
There Was No Majority of Independent and Disinterested
Directors

Counts I and II of the Complaint allege that no majority of
disinterested and independent directors approved a transaction that: (1)
secured liquidity for GM's Pension and Benefit plans through a special
$275 million dividend; and (2) unfairly allocated the transaction
consideration in a manner that favored GM and the GM $1 2/3 holders
interests over the interests of the GMH holders. The Complaint alleges that
the directors breached their fiduciary duty of loyalty to the GMvH holders
because of their own pecuniary interests in director compensation or as
beneficiaries of the GM plans,76 or through professional relationships," or
because six members of the GM board were also members of the
Investment Funds Committee.78
Notwithstanding the plaintiffs' kitchen sink approach to pleading,
their allegations were distilled in paragraph 160 of the Complaint where it
is stated that:
[T]he individual defendants were not disinterested and
independent with respect to the challenged transaction
[because] they would continue as directors of GM and, as a
result of that relationship, their interests favored GM and its
continuing shareholders and not the GMH shareholders, who
would become subject to the dominion of News Corp ......
From this, the Court surmises that the plaintiffs' theory concerning
the GM directors' alleged breach is two-fold. Either the GM defendants' are

76

CompI. 1122-27.
25.
7
1d. 11 37-39.
79
1d. 160.
7ld.
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conflicted due to their own self-interests, which make them beholden to the
remaining GM shareholders and GM's management for their livelihood as
"professional directors,"8 or absent any self-interests, the split-off necessarily favored GM, and the GM $1 2/3 holders at the expense of the GMH
holders. I address the issues concerning the directors' self-interests below;
structural challenges to the directors' interests are addressed in Section D:
The Effect of ShareholderRatification.
1. Allegations of Pecuniary or Professional Self-Interests
As to the allegations of pecuniary or professional interests, I
conclude that the Complaint fails to make well-pled allegations sufficient
to rebut the presumption that the GM directors acted loyally. First, it is
well settled that plaintiffs' allegations of pecuniary self-interest must allow
the Court to infer that the interest was of "a sufficiently material
importance, in the context of the director's economic circumstances, as to
have made it improbable that the director could perform her fiduciary
duties without being influenced by her overriding personal interest."'
The Complaint begins with a list of directors who served on GM's
board at the time the Hughes transaction was approved. Then, the
Complaint merely outlines the respective salaries of each director and the
annual retainers paid for service on particular committees. Absent from the
Complaint, however, are any allegations that the compensation of any of
these non-employee directors was in anyway contingent on the decision to
approve the Hughes transaction. Similarly, nothing is alleged that suggests
that the amount the directors had vested in the pension plans was material
to each director. In short, there are no allegations (other than the
conclusory allegations concerning Wagoner) that relate a given director's
salary and benefits to that director's own economic circumstance. Without
allegations to somehow link the accretion of a material benefit to the
decision to approve the Hughes transactions, the allegations of pecuniary
self-interest are merely conclusory and not well pled. 2
The Complaint is equally devoid of allegations that would allow the
Court to infer that the professional relationships of four of the outside
directors created a debilitating conflict for the majority. Delaware law has
held that a director may have a disabling conflict if a particular relationship

801d. 24.
"'In re GM Class H S'holders Litig., 734 A.2d 611, 617-18 (Del. Ch. 1999).
2
See Solomon, 747 A.2d at 1126 ("It would be a novel result under present law to hold
that the potential "self-interest" that the directors might have in ingratiating themselves to

continuing GM shareholders is a proper basis to rebut the business judgment rule.").
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would cause that director to make a corporate decision that materially
benefits the director at the expense of the corporation or shareholders. 3
Still, if the Court draws an inference in favor of a plaintiff, and that
inference suggests that one director is conflicted by reason of some outside
business relationship, the plaintiff is not relieved of his burden of pleading
domination over the remaining directors.
The Complaint alleges, for example, that Ward's position as CEO of
the U.S. Olympic Committee made him beholden to GM's management
because Ward would not oppose a transaction that was strongly supported
by one of the U.S.O.C.'s major sponsors.84 According to the Complaint,
GM contributed a total of $23.25 million in cash and vehicles to the
U.S.O.C. for the 2002 Salt Lake City Olympic Games.85 Missing, however,
is any allegation that this contribution conferred a material benefit on Ward
at the expense of the Corporation or its Shareholders. In addition, there is
no well-pled allegation that the donation itself was significant in
relationship to the other donations the U.S.O.C. received from other
sponsors, or that a similar contribution could not have been obtained from
another automobile sponsor. In fact, GM's contribution to the U.S.O.C.
occurred at least a year before the split-off was approved and as of June
2003, Ward no longer served on GM's board.86 Simply stated, there is
absolutely nothing in this Complaint that would suggest that this
professional relationship provided GM with any leverage over Ward so that
Ward's decision to approve the split-off was tainted by his desire to receive
a material benefit that only GM could bestow.
The allegations concerning defendants Pfeiffer, Bryan and ONeal
are equally unremarkable and cannot rebut the business judgment rule.
Pfeiffer was a board member of both Hughes and GM at the time the splitoff was approved. Bryan served on the boards of both GM and Goldman
Sachs--one of Hughes' financial advisors in this transaction. ONeal served

83

See Beam ex rel. MarthaStewart Living Omnimedia, Inc. v. Stewart, 845 A.2d 1040,
1049 (Del. 2004) ("The primary basis upon which a director's independence must be measured
is whether the director's decision is based on the corporate merits of the subject before the board,
rather than extraneous considerations or influences."); Cede & Co. v. Technicolor,Inc., 634 A.2d
345, 363-364 (Del. 1993) (subsequent history omitted) ("to rebut presumption of business
judgment rule, plaintiff must proffer evidence that members of the board had a material selfinterest suggesting disloyalty); Cinerama,Inc. v. Technicolor, Inc., 663 A.2d 1156, 1167-1169
(Del. 1995); Malpiede v. Townson, 780 A.2d 1075, 1084-85 (Del. 2001) (affirming Chancery
Court's conclusion that majority of directors were disinterested when the complaint failed to
allege that the one interested director dominated the other directors who approved the

transaction).
'Compl.
25.
85id.
86
1d. 21.
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on both GM's board and was CEO of Merrill Lynch & Co.--one of GM's
financial advisors.
Allegations concerning Pfeiffer's dual board membership are of little
help to the plaintiffs' claims. As a director of Hughes (GM's wholly owned
subsidiary), Pfeiffer is charged to act in the best interests of GM and GM's
shareholders.87 Clearly, being a director of Hughes did nothing to misalign
the fiduciary duties Pfeiffer already owed to the GMH holders. As to
Bryan and O'Neal, there is no allegation in the Complaint that either Bryan
or O'Neal could have controlled or dominated the GM board even if a
material conflict existed. Without such an allegation, plaintiffs cannot
impugn the entire GM board with any putative conflicts Bryan and O'Neal
may have had.88
2. Conflicts of the Investment Fund Committee
Plaintiffs have alleged that six members of GM's board were not
disinterested because they served on the Investment Fund Committee of the
Board-a named fiduciary to GM's pension plans.89 In particular, the
Complaint alleges that the payment of the $275 million dividend, as a
means of reducing the various pension plans' underfunding, gave these
directors a personal interest in the Hughes transactions.9"
These contentions fail to show a conflict of sufficiently material
importance, in the context of the directors' economic circumstances, as to
have made it improbable that the director could perform her fiduciary
duties without being influenced by her overriding personal interest. First,
if the proceeds from the Hughes transactions were used to fund the pension
plans, then irrespective of the Special Dividend, the Investment Fund
Committee, along with every other GM director, had every incentive to get
the maximum value for the Hughes shares. Second, to the extent part of
that consideration was allocated differently among the GM classes of Stock
(i.e., through the Special Dividend) it is often the case that directors must
make difficult decisions that affect the allocation of value between various
classes of stock. This fact alone does not necessarily implicate the

87

See Solomon, 747 A.2d at 1123 (citing Anadarko Petroleum Corp. v. PanhandleE.
Corp., 545 A.2d 1171, 1174 (Del. 1988)).
"8This is not to suggest that the Court finds these relationships conflicting or material.
But, even if I extend to the plaintiffs all reasonable inferences, as I am required to do, the
plaintiffs still have failed to make well-pled allegations that suggest a conflicted director
dominated an otherwise independent majority of GM's board.
89
See Compl. 37 (naming Barnevik, Codina, Fisher, Idei, O'Neal, and Smith).
9°Id. 139.
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director's good faith or loyalty.9 Finally, as stated above, an allegation of
a director's personal interest must show materiality as to that director. The
Complaint alleges that by the end of 2002, the underfunding of GM's
pensions approximated $19.3 billion. 92 In relation to this amount, the
Special Dividend represented less than two percent of the total
underfunding-this amount is not material and does not suggest it was
probable that an overriding personal interest was influencing the investment
fund committee directors.
The failure to set forth any well-pled allegation that would allow the
Court to infer that a majority of the GM directors were self-interested is an
independent reason to conclude that the Complaint has not rebutted the
presumptions of the business judgment rule.
D. The Effect of ShareholderRatification
Aside from the plaintiffs' direct attacks on the GM directors,
plaintiffs also allege that the process of splitting off Hughes was inherently
conflicted.93 In Solomon v. Armstrong,94 this very same issue was
addressed and resolved. There, the Court held that both the form and
substance of the transaction compelled the Court to reject the notion that
the Court should conceptualize the split-off transaction as akin to a
minority freeze-out.9 5 The same considerations that were present in
Solomon are also present here.96 Therefore, the split-off of Hughes, alone,
will not trigger an entire fairness review; plaintiffs' reliance on Kahn v.
Tremont9 7 is inapposite here98 and because I find that the Hughes split-off

91

Solomon, 747 A.2d at 1118 (citations omitted).

9Compl. 32.
93

1d. 168.
94747 A.2d 1098.
95
1d. at 1123.
'Specifically, the Court in Solomon held that:

To the extent that in a given transaction different shareholder classes have
mutually exclusive interests, the ability of the board to act in all of the
[Nevertheless,
shareholders' best interests is seriously complicated ....
when future conflicts of interest are anticipated and appropriate provisions

to deal with them are drafted under the certificate of incorporation] [t]his
is clearly a more efficient method of coping with potential divergences of
interest between shareholder groups than having courts adapt procedural

mechanisms (e.g., special committees, burden shifts, etc.) that are
unnecessary or poorly adapted to new contexts.
Id. at 1124; see also In re GM Class HS'holders Litig., 734 A.2d at 617 (finding that the structure

of GM's ownership interest in Hughes did not give rise to concerns about "implied coercion"
such as have been found to exist where a controlling stockholder dominates the corporation).
97694 A.2d 422 (Del. 1997).
"But see Lewis v. Great W. UnitedCorp., 1977 Del. Ch. LEXIS 171 (recapitalization,
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does not implicate entire fairness review, I conclude that shareholder
ratification will have the effect of maintaining the business judgment rule's
presumptions.9 9
1. Plaintiffs' Vote Manipulation Claims
Plaintiffs' first attack on the sufficiency of the shareholder
ratification is that GM "rigged" and "manipulated" the vote." ° This
allegation, according to the plaintiffs, is sufficient to rebut the business
judgment rule as to Counts I and II, and is sufficient to state a separate
claim under Count III. Plaintiffs' manipulation claim is predicated upon:
(1) GM's contribution of 149 million shares of GMH stock to the pension
plans; (2) timing the announcement a few days before Hughes had reported
favorable results for the first quarter of 2003; (3) using an allegedly
improper record date; and (4) making special solicitations to persons likely
to support the transaction.' ' These allegations fall short of their intended
mark.
To state a claim of vote manipulation, plaintiffs must allege wellpled facts that would allow the Court to infer that the primary purpose of
02
the fiduciary's conduct was to thwart the exercise of a shareholder vote.
Pejorative rhetoric and conclusory allegations are insufficient to state a
claim; and without a threshold showing, the defendant directors' actions are
entitled to the protection of the business judgment rule. 0 3 If on the other
hand plaintiffs meet their burden, defendants would have the opportunity
to show a compelling justification, but it is unlikely, if not impossible, for
a defendant to meet this burden on a motion to dismiss.

benefiting controlling shareholders who could have forced the transaction, reviewed under entire
fairness standard).
99See Solomon, 747 A.2d at 1124 (finding that to the extent aspects of the process may
have been flawed, if all shareholders are sufficiently informed about the details of the process
and empowered to make an independent decision on the substantive terms of the transaction then
the business judgment rule's presumptions must remain in effect); In re GM Class H S'holders
Litig., 734 A.2d at 616 (applying business judgment rule when shareholders were afforded the
opportunity to decide for themselves on accurate disclosures and in a non-coercive atmosphere).
'0°Compl. IN 173-77.
l"Ild. 1 176.
' 02Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651, 660 (Del. Ch. 1988).
103Williams v. Geier,671 A.2d 1368, 1376 (Del. 1996); SWIB v. Peerless Sys. Corp.,
2000 Del. Ch. LEXIS 170, at *29.
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GM's Contribution of 149 Million Shares of
GMH stock to the Pension Plans

Plaintiffs allege that an "extensive factual [record] support[s] that the
issuance of the shares to the pension plans was intended to thwart a fair
shareholder vote."" The plaintiffs also contend that the Court should infer
that the GM directors' primary purpose was to impede the shareholder
franchise because the directors "knew" that the GM pension plans would
vote their shares in favor of the Hughes transactions.' 5 To make this
existential leap, plaintiffs ask the Court to consider three facts. First, the
GM directors contributed the GMH shares to the pension plans at a "steep
discount from the[ir] market value."0 6 Second, the pension plans would be
able to sell the shares after the transaction because the stock restrictions
would cease after the deal.' °7 And third, GM would satisfy a portion of its
underfunding by contributing to the pension plans over $3 billion of the
transaction's proceeds. 08
These conclusory statements fail to state a claim. U.S. Trust serves
as the GM pension plans' trustees. This trust has the unilateral authority to
vote all shares contributed to the pension plans. The Complaint makes no
allegation that GM exerted power, or for that matter even possessed the
power, to direct how U.S. Trust would vote the GMH shares. The
Complaint also fails to allege that the Hughes transactions were a condition
precedent to GM contributing funds to the pension plans, and by the
Complaint's own assertion, GM had other means available to resolve the
pension plans' underfunding.0 9 At best, these allegations allow the Court
to infer that the pension plans had their own, unique, economic incentive
to vote for a transaction that would maximize the value of their GMH
holdings, a self-interest that does not necessarily equate to approving the
Hughes transactions. Moreover, this interest is totally aligned with the nonaffiliated shares and, without an allegation of inequitable conduct, a
shareholder is entitled to vote its shares in its own economic interests. 10
Even if I were to accept that the GM directors "knew" the pension
plans would vote for the transaction, this does not, by itself, satisfy the

1
"°
Pls.' GM Br. at 24 (citing Compl. 1 100, 103, 104).
05

' ld.

'06Id. at 25.
08

1d. at 25-26.
1°9The Complaint alleges that GM eliminated $13.5 billion in benefit underfunding,
in 2003, by using its ability to borrow cash. See Compl. 85.
"°Williams v. Geier, 671 A.2d at 1381. The Complaint does not allege that the
pension plans owed any particular duty to the other GMH holders.
1
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Blasius standard. By its terms, Blasius set forth a conjunctive test: a
plaintiff must show both a primary purpose and the thwarting of the
franchise. The Complaint, however, fails to allege that there was any
shareholder that the GM directors sought to oppose, or that the percentage
of shares held by the pension plans was material in affecting the outcome
of the vote. From all indications, it is clear that a majority of the nonaffiliated shares approved this transaction. 1 ' In this context (i.e., no
management motivation), plaintiffs' allegations that the shareholder
franchise was thwarted (or that there was a reason to thwart the vote) are
particularly hollow.
b. The Timing of Announcement
The next allegation is that the defendants manipulated the vote by
strategically timing the announcement of the Hughes transactions and by
rushing the vote. According to the Complaint, the GM directors announced
the transaction a few days before the release of PanAm Sat's (Hughes'
eighty-one percent subsidiary) favorable financial results for that quarter.
According to the Complaint, the timing of the announcement allowed the
directors to tout a 22 percent premium over market price-a premium that
would have "evaporated" had the announcements been reversed. 12 The
context in which these announcements were made, however, does not
support the inference that the directors' primary purpose of announcing the
transaction when they did was to thwart the franchise. The Consent
Solicitation was mailed five months after the PanAm Sat results were
publicly announced-more than enough time for the public to absorb the
information. Moreover, the solicitation, advised the shareholders that GM
did not advocate the transaction based on any premium and that the current
market prices only reflected a 1.4 percent premium. The Complaint does
not allege that the PanAm Sat results were not fully disclosed by the time
the Consent Solicitation was mailed or that the defendants had ignored a
viable reason to delay the announcement. Without such allegations, there
is no nexus between the timing of the announcement and the effect, if any,
that the announcement had on the vote. In other words, the conclusory

"'Approximately seventy-nine percent of the outstanding GMH shares voted to
approve the transaction-the non-affiliated GMH shares represented over half of the outstanding
shares that voted. Of all outstanding shares that actually voted on the transaction, approximately
ninety-five percent voted in favor. See GM SEC Form 10-Q (Nov. 13, 2003), at 35-37.
Plaintiffs make no allegation that challenges the accuracy of these disclosures or that GM did
not obtain the votes it required to consummate the transactions.

"'Compl.

51.
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allegations of the Complaint offer to the Court no plausible inferences of
vote manipulation.
The attendant claim to the timing of PanAm Sat's announcement is
plaintiffs' contention that GM rushed and, thereby, manipulated the vote by
timing the vote to occur before Hughes released its third-quarter
Plaintiffs cite two facts that support this ostensible
earnings." 3
manipulation claim. The first is that after the third-quarter announcement,
Hughes stock rose "well above $15 per share.""..4 The second is that the
Defendant directors caused the solicitations to be mailed before they were
contractually required." 5 Plaintiffs, therefore, rest their rushing-the-vote
claim on the directors' ability to foresee that a material increase in stock
price was likely and a that five day difference between the date the
directors chose to mail the solicitation and the date they had to mail the
solicitation, made a difference in the vote outcome.
The recited facts, however, cannot support a reasonable inference of
conduct that violates the Blasius standard. According to the Complaint, the
process of securing the vote began in early August." 6 There is no
allegation that the Defendant directors could have known, with any degree
of certainty, the results for the third-quarter at that time. Moreover, the
plaintiffs want this Court to infer that the five-day head start somehow
provided the defendants the edge they needed to close the transaction
before the release of the third-quarter results. I cannot, however, reasonably make this inference in light of the fact that there is no allegation that
suggests the directors knew or had any control over when the requisite
percentage of votes would be reached. Indeed, the transaction could have
easily continued into November, a month after the Hughes third-quarter
results." 7 Therefore, plaintiffs' theory is plausible only if I assume that the
directors not only had the ability to predict the increase in stock price, but
also the voting responses of a disaggregated public. Although the procedural posture of this case requires that I make all reasonable inferences in
favor of plaintiffs, it would be unreasonable (in my opinion) to weave these
allegations into a viable Blasius claim.

131d. [118.
1141d.
5
d"1
d. 116.
6
1d. B 120-21.

'"See CS at 9 (reporting that GM had 60 days to secure the vote).
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c. Allegations of the Improper Record Date
Moving to the next allegation of manipulation, the plaintiffs contend
that "upon information and belief" the record date "was not properly set."" 8
This bald allegation seemingly arises from two facts contained in the
Consent Solicitation: that the record date was August 1, 2003, and that it
appears that the GM board did not meet between June 5 and August 5,
2003. "' This allegation does not come close to stating a vote manipulation
claim. There is no allegation that the actual setting of the record date had
affected, in any way, the vote, or that the nondisclosure of when the record
date was set had any influence. Recognizing this deficiency, plaintiffs
shifted gears and have suggested that the vote was void ab initio under 8
Del. C. § 213(c). 2 ' This claim must also fail. The suggestion that it
"appears" that the GM board did not meet between June 5 and August 5
cannot, by itself, support an inference of vote manipulation. The GM
directors can avail themselves of several modes of setting a record date-a
board meeting is only one of those possibilities.' 2 ' Without a nonconclusory allegation that the board improperly set the record date, and that
the allegedly flawed process somehow met their threshold burden under
Blasius, plaintiffs' allegations are rank speculation and will not suffice to
state a claim.
d.

Allegations Concerning Special Solicitations to
Persons Likely to Support the Hughes Transactions

The final vote manipulation claim focuses on GM's decision to send
certain shareholders and employees an advance copy of the Consent
Solicitation.'2 2 Again, plaintiffs fail to connect a naked assertion with any
facts that would support the inference that GM's primary purpose in
disseminating advance copies of the solicitation was to thwart the
franchise. The Complaint, for example, is devoid of any allegation that
these advance copies contained information not contained in the
solicitations that were already publicly available from the SEC or that the
receipt of the advanced copies had any effect on the non-affiliated
shareholders.
"Compl. (f 120-21.
9

"2 1d.

121.

1 °Pls.' GM Br. at 27.
12'See 8 Del. C. § 141(t) (authorizing board action by consent without a meeting of the
board).

122Compl. I 122-25.
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Ultimately, Count III must fail because the Complaint, despite its
prolix attempts, has failed to state a claim that the GM defendants acted
with the primary purpose of thwarting the shareholders' vote. This
conclusion is predicated on the fact that Count III fails to put forth wellpled allegations that would allow the Court to infer that the will of the
shareholders was somehow frustrated.
2. Plaintiffs' Disclosure Claims
Plaintiffs' final attack on the sufficiency of the vote focuses on the
adequacy of disclosures contained in the Consent Solicitation. As with the
vote manipulation claim, plaintiffs contend that they have stated a separate
claim in Count IV which precludes a ratification defense as to Counts I and
II. To begin, there is a dispute as to who possesses the burden on this
motion. Quite simply, both parties do. To state a separate claim for failing
to disclose material information, plaintiffs must bear that burden.1 23 Still,

the complexity of the issues here adds a familiar twist: defendants assert
that ratification acts as a complete defense to Counts I and II. In this
regard, the law is equally clear-it is the defendants' burden.124 Because
plaintiffs have failed to state a claim that the defendant directors breached
their duty of disclosure, I conclude that plaintiffs have not met their burden
have necessarily satisfied their
as applied to Count IV and defendants
25
burden as to their ratification defense.
Plaintiffs' challenges to the Consent Solicitation are based on seven
grounds: 126 (1) the incomplete and misleading disclosure concerning the

23

1 See Loudon v. Archer-Daniels-MidlandCo., 700 A.2d 135, 140-41 (Del. 1997);

Kiang v. Smith's Food & Drug Ctrs., Inc., 1997 Del. Ch. LEXIS 73, at *18, ("The burden of
demonstrating that omissions were material rests with the plaintiff."), aft'd, 702 A.2d 150 (Del.
1997).
24
'1 Solomon, 747 A.2d at 1117 (quoting Citron v. E.I. Du Pont de Nenours & Co., 584
A.2d 490, 502 (Del. Ch. 1990) ("The parties who assert the defense of shareholder ratification
have the burden to establish that they fully disclosed all material facts in their proxy
See also Yiannatsis v. Stephanis, 653 A.2d 275, 280 (Del. 1995).
disclosures.")).
125See HarborFin. Partnersv. Huizenga, 751 A.2d 879,890 (Del. Ch. 1999) ("In and
of itself, the fact that a defendant has proven that a Proxy Statement's disclosures are adequate
to justify a Rule 12(b)(6) dismissal should ordinarily be sufficient to meet [their] burden. The
substantial difficulty of winning such a motion (the plaintiff is given the benefit of every doubt),
the illogic of requiring the court and defendants to identify disclosure deficiencies not
complained of by experienced plaintiffs' lawyers, and the interests of judicial economy support
that conclusion.").
26
1 Because plaintiffs rely exclusively on the Consent Solicitation in making their
disclosure claims, it is appropriate for the Court to incorporate the document into the Complaint
and use it in deciding this 12(b)(6) motion. See supra discussion Section II, Part B.
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value enhancement effect of the special dividend; 27 (2) the accuracy of the
financial advisors' analysis; 2 ' (3) the lack of financial forecasts and
projections prepared by Hughes management; 129 (4) the inadequacy of the
PanAm Sat valuation; 3 ' (5) the misstatement of the legal effect of
ratification;' 3 ' (6) the incomplete and misleading disclosure concerning
GM's contribution of GMH stock to the pension plans;132 and (7) the failure
to disclose material provisions of GM's Restated Certificate of
'
Incorporation. 33
Whether shareholders are fully informed necessarily asks the
question of whether the directors have complied with their fiduciary duty
to "disclose all material information." 134 Information is material when there
is a "substantial likelihood that a reasonable stockholder would consider it
important in deciding how to vote," 35 and that "under all circumstances, the
omitted fact would have assumed actual significance in the deliberations of
the reasonable stockholders."'' 36 It is not enough that the information might
render a communication to shareholders "somewhat more informative."
Rather, the determination of the materiality of an alleged omission or
misstatement "requires a careful balancing of the potential benefits of
disclosure against the resultant harm.' 137 Delaware law does not require
"directors to bury the shareholders in an avalanche of trivial information.
Otherwise, shareholder solicitations would become so detailed and
voluminous that they will no longer serve their purpose."' 38
e.

The Incomplete and Misleading Disclosure
Concerning the Value Enhancement Effect of
the Special Dividend

Plaintiffs first disclosure claim attacks the adequacy of the
explanation provided to the shareholders for the $275 million special
dividend because it "[flailed to disclose any analysis of, much less quantify,
the value enhancement ... that allegedly justified ... the difference in

27

Compl.

12

Id.

29

1 1d.

180-81.

182-84.

185.

'1Id. I 186-87.
31
' 1d. H
32

188-89.

' 1d. N 190-91.
33

' Id. IN 192-94.

"Solomon,
747 A.2d at 1128 (citations omitted).
35

1 1d
136

1d.

137

1d.

38

1 1d. at 1130.
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value"'39 between Hughes as a GM subsidiary and as a stand-alone
company. On pages 97 through 98, however, the Consent Solicitation
begins its detailed disclosure of how the amount of the dividend was
decided.
In calculating the dividend, the Consent Solicitation discloses that
GM's management believed a $400 to $500 million (or 3 to 5 percent of the
current market price of Hughes) dividend was appropriate. GM's basis for
this assumption was disclosed: (1) The 1996 EDS special dividend served
as an appropriate benchmark; (2) the estimation that a one-to-one exchange
of Hughes stock for GMH stock increased value to GMH holders because
the derivative nature (i.e. the tracking) of the GMH stock was removed; and
(3) the belief that Hughes, as a stand-alone company, would enjoy strategic
benefits not currently available. 4 ° Hughes' management responded to GM's
valuation and believed that a lower dividend was justified. The rationale
disclosed was that the split-off offered GM unique benefits and that the
current constraints on Hughes' financial capacity precluded the amount GM
sought. The solicitation then discloses that both GM and Hughes
considered the fact that they would need the concurrence of News Corp. in
approving any dividend. Finally, the Consent Solicitation concedes that
although the split-off to Hughes "was considered to constitute a transfer of
value," to the GMH holders,' 4' that value was difficult to measure. 4
Further negotiations then culminated in setting the special dividend at $275
million.
Importantly, the disclosures did not stop there. The reliability of this
admittedly imperfect negotiation process was buttressed when the Consent
Solicitation disclosed both GM's and Hughes' financial advisors' opinion
letters and analyses summaries.'43 These disclosures identified a range of
reasonable "differential consideration" paid in similar transactions and
concluded, separate from GM's and Hughes' own assertions, that a shift
from GMH tracking stock to Hughes asset-based stock generated value for
the Hughes holders.'"
Thus, the Consent Solicitation informs the shareholders of the
assumptions each management team brought to the table and the active

39

1 Compl. I 180(a)-(f).
'4°
CS at 83.
1
14 ld.
1421d.

43

at 112.

1 The Court pauses to mention that the Complaint failed to allege facts that raise
concerns as to the independence of the financial advisors. The fee arrangement was
unremarkable in terms of the overall value of the transaction and the alleged conflicts arising
from the business relations with two of the GM directors do not create a material conflict.
1"CS at 126, 136-37.
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process the two teams used to arrive at the size of the special dividend. It
also disclosed that both GM and Hughes believed that, despite the need for
a dividend, the value was going to be "difficult to measure."' 4 5 In addition,
the shareholders were not asked to rest on managements' assumptions
alone; they were provided a range of values from similar transactions, and
it is made clear that the financial advisors believed that the special dividend
fit within those ranges. It is not clear why I should infer that the shareholders needed more information.
Still, plaintiffs contend that an informed decision concerning the
value enhancement aspect of the exchange was obfuscated because: (1) it
was not disclosed that the special dividend would be used to fund GM's
pension plans, (2) it was misleading to state that the GMH stock was
exchanged on a one-for-one basis with an "independent" Hughes Stock
when GMH stock was already an asset-based stock, and (3) the EDS
comparison was not an apples-to-apples comparison. In all respects, these
allegations fail.
The Consent Solicitation clearly indicated that 149 million GMH
shares were contributed to GM's pension plans. Any reasonable investor
would know that any value derived from the transaction flowed to all
holders of the GMH stock, including GM and the pension plans. Therefore,
the solicitation is not deficient in this regard.
The details concerning the structure of the split-off are equally plain.
Beginning on the first page of the solicitation, it is explained that the GMH
shareholders would have their stock redeemed and exchanged for Hughes
shares on a one-to-one basis, that is, each GMH holder received one
Hughes share for each GMH share. There is no allegation that this did not
occur. Rather, plaintiffs contend that the exchange was momentary and
transitory because, immediately after the exchange, seventeen percent of
the Hughes stock was swapped for News ADSs and, therefore, the portion
of the Hughes stock that was exchanged for News ADSs could not
represent any enhanced value.' 4 Clearly, the first step in splitting off
Hughes required GM and Hughes to put a price tag on the entity as a standalone company. Then the two teams needed to negotiate what this value
was in comparison to what the GMH holders already had. This produced
the one-to-one exchange less the special dividend and the procedures and
valuations used to arrive at this value were disclosed. It was only after this
value was determined that News Corp. and GM could fix the subsequent
exchange ratio. Thus, the solicitation is accurate when it stated that the
GMH holders would exchange their GMH stock, one-for-one, for Hughes
45

1 1d. at 112.

'PIs.' GM Br. at 30 & n.49.
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stock and that the subsequent merger would result in the new Hughes
shareholders receiving News ADSs in exchange for seventeen percent of
their Hughes stock. Therefore, on this point, plaintiffs' claim is not a
disclosure claim, but rather, a matter of dissatisfaction with the News ADSs
exchange ratio.
Plaintiffs' next contention deserves little attention. The fact that
News Corp would ultimately own 34 percent of Hughes did not change the
fact that Hughes was no longer GM's subsidiary. The first page of the
Consent Solicitation states: "As a result of the Hughes split-off and
GM/News stock sale, Hughes will become an independent public company,
separate from and no longer owned by GM." Indeed, the title of the
document in bold and large font states: "The Separation of Hughes147from
GM and the Acquisition by News Corporation of 34% of Hughes."
Finally, the disclosures concerning the EDS transaction were not
misleading. The solicitation simply disclosed that the EDS split-off
produced a differential between the value of the tracking stock and the
value of the stand-alone stock. This amount was determined to be worth
1 48
approximately "3% to 5% of the market value of the outstanding"
tracking stock and served as GM's starting point in formulating the Hughes
dividend. It is clear from the context of the entire solicitation that the
reference to the EDS transaction was but one of several factors disclosed
which justified the payment of the special dividend. In light of these other
factors, including the summary of the financial analyses, and the relative
weight the solicitation placed on the comparison, the GMH shareholders
were not duped into blindly relying on comparisons between the EDS and
Hughes split-offs; disclosures of all possible divergences between the two
transactions would not have altered the total mix of information already
available.
f. The Accuracy of the Financial Advisors' Analysis
Plaintiffs contend that the solicitation is, at worst, false or, at best,
materially misleading and incomplete. 149 According to the plaintiffs, the
solicitation contains "only summaries of the analyses the financial advisors

' 47Any glossary reading of the Consent Solicitation would make clear that before the
Hughes transaction the GMH stock was secured by the assets of GM but with dividends payable
on Hughes' performance; and that after the transaction, Hughes stock was secured by the assets
of Hughes. Therefore, the solicitation is not misleading when it stated a tracking stock would
be exchanged for an asset-based stock. Looking at the entire solicitation, not selective portions,
cured any confusion.
48

1 CS at 9.
49
1 Compl.

183.
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' °
performed in connection with their April 9, 2003 opinions" and fails to
disclose the four updated analyses the financial advisors performed in the
August 5, 2003 fairness opinions. Because the April 9 opinions became
stale, and because the GM board disclosed that they had relied on1 51the
updated opinions, the updated information took on vital importance.
The solicitation discloses over 35 pages of text and figures that
describe the financial analyses employed, and the opinions that accompany
those analyses. 5 2 From that it is clear the financial advisors made detailed
3
presentations of their April 9, 2003 analyses to the board.5 Then, the
solicitation describes what the various bankers did to update their
opinions'54 including an updated presentation to the board.' 55 In light of all
that was disclosed, plaintiffs seem to argue for the inclusion of the raw data
behind the advisors' updated summaries. Moreover, since the updated
opinions were, in part, based upon amendments to the merger agreement
see that a list of the actual
and stock purchase agreements, plaintiffs would
56
included.
also
were
considered
amendments
A disclosure that does not include all financial data needed to make
an independent determination of fair value is not, however, per se
misleading or omitting a material fact. 57 The fact that the financial
advisors may have considered certain non-disclosed information does not
alter this analysis. The summary of factors the advisors considered in their
updated review was disclosed, along with the opinion that no material
changes occurred between the April and August analyses.' 5 8 Without
allegations that there was any material change in the conditions underlying
the decision the board made in April, I cannot conclude that the information
disclosed was materially incomplete-there is simply no reason to think
that the board had access to any information not already disclosed or that
there was sufficient ground for the board to inquire into the updated
opinions. 5 9

15

l ld. 182.
...
ld. 182.
52
1 CS at 114-53 & App. E.
1d. at 101-02.
.53
54
1 1d. at 118, 127-30, 139-40, 142-43.
.551d. at 104-05.
56
See Pls.' GM Br. at 34; Compl. 184.
' 57Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170, 1174 (Del. 2000). I extend this
rationale to plaintiffs' claims for the inclusion of managements' projections.
t58See, e.g., CS at 118.
59
' See Behrens v. UnitedInvestors Mgmt. Co., 1993 Del. Ch. LEXIS 217, at *42 ("The
disclosure obligation... is said to be one that requires the disclosure of all material information
within the knowledge of the corporation and thus available to the directors.") (citing Rosenblatt
v. Getty Oil Co., 493 A.2d 929 (Del. 1985)). This duty may extend to factors the board should
have known, but this determination cannot be made absent well-pled allegations to support such
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g. The Inadequacy of the PanAm Sat Valuation
Like so many of the plaintiffs' claims, the allegations here move
away from honest disputes concerning the adequacy of the disclosures, but
instead challenge the consideration Hughes received in the deal. For
example, plaintiffs allege that the PanAm Sat valuation was misleading and
grossly incomplete because the financial advisors updated their April
opinions without adjusting the "grossly inadequate $1.8 billion value
ascribed to Hughes' interests in PanAm Sat."'" This allegation seems, in
large part, to be predicated upon a $1.40 per share increase in PanAm Sat's
stock price between the date of the announcement and the updated fairness

opinions. 16l
The Consent Solicitation discloses that the financial advisors relied
on three separate methodologies to value PanAm Sat: (1) PanAm Sat's
share price; (2) discounted cash flow analyses; and (3) comparable
company analyses. 62 It was also disclosed that the advisors believed no
material changes had occurred between the April and August opinions. In
this context, the rise in the stock price is of little consequence. First,
PanAm Sat's current stock price was information publicly available-a fact
making it unlikely that additional disclosures would have altered the total
mix of information already available. Second, I cannot infer that this
market change was such as to impose upon the directors a duty of
additional inquiry that would compel them to look beyond what the
financial advisors had already provided. Clearly then, the duty of
disclosure did not extend beyond the information the board had (or should
have had) in its possession.163 In light of these factors, the portion of the
Consent Solicitation concerning the PanAm Sat valuation is neither
misleading nor grossly inadequate. Plaintiffs simply think the bankers got
it wrong-this alone does not state a disclosure claim. r

an inference. See id., at *44.
1
61°Compl. 1 187.

1 1d. 95.

l62CS at 120-21, 132-33; 147-48.

163Behrens, 1993 Del. Ch. LEXIS, at *42.
' 64See In re JCC Holding Co. Inc., S'holders Litig., 843 A.2d 713, 721-22 (Del. Ch.
2003) (finding that disclosures are not inaccurate simply because plaintiffs subjective judgment
of the advisors work is that the work is wrong).
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h. The Misstatement of the Legal Effect ofRatification
Plaintiffs take issue with GM's disclosed belief concerning the effect
shareholder ratification would have on the deal.'6 5 The specific point of
contention is that it was misleading to state that a majority vote of the
shareholders would extinguish any claims relating to fairness.'66 A reading
of what was disclosed shows that GM set forth, in general terms, and
subject to qualifying language, a brief summary of the effects of
shareholder ratification and their belief of how it should apply to the
proposed transaction. Plaintiffs' theory of disclosure would require the
directors to presuppose they were breaching their fiduciary duties, and then
disclose the effect of such conduct. Delaware law, however, does not
require directors to assume they are acting improperly and then advise
67
shareholders of the consequences of the hypothetically wrongful conduct.'

In light of Delaware precedent, I cannot conclude that this disclosure was
misleading or incomplete.16

i.

The Incomplete and Misleading Disclosure
Concerning GM's Contribution of GMH Stock
to the Pension Plans

Plaintiffs complain that the disclosures concerning the contribution
to the pension plans was materially misleading and incomplete because it
failed to disclose: (1) how the contribution would facilitate a tax-free splitoff; (2) that the pension plan interests and the public GMH holder interests
diverged and that the contribution made approval of the transaction more
likely; (3) that GM would benefit from an increase in value resulting from
the proposed transaction; and (4) that GM's pension expense would be
reduced if the value of the contributed shares increased.
In sum, these allegations fail to meet the materiality test in light of
what was actually disclosed in the Consent Solicitation. The material tax
consequences of the transaction are disclosed on pages 163 to 169 of the
solicitation. In that disclosure, it is clear that the shareholders are told the
general tax consequences of the deal, that those consequences may not
apply to each shareholder under all circumstances, and that the
shareholder's own tax advisor should be consulted. It is also clear that the
16 5

Compl. 1 188.
189.

'661d.
67
1 See

Stroud v. Grace, 606 A.2d 75, 84 n.1 (holding that directors need not engage
by implicating themselves in a breach of fiduciary duty).
in self-flagellation
'68See, e.g., In re GM ClassH, 734 A.2d at 625-26 (holding that statements of belief
are not actionable absent an allegation of fact that the belief was falsely stated).
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most important detail, in terms of tax, was disclosed-i.e., the transaction
was tax-free. The Complaint fails to allege that this information was false
or that the transaction was not tax-free. Absent these allegations, I cannot
infer that additional disclosures that detail the particular nuances of the
Internal Revenue Code would have assumed actual significance in the
deliberations of a reasonable stockholder.
The remaining disclosure allegations are nonsensical.
The
solicitation discloses the amount of stock contributed to the pension plans,
the relative valuation of the stock by the pension plans, the terms under
which the stock was held, and the fact that the contribution was designed
to reduce GM's pension expense and further benefit GM's balance sheet.'69
From this information, any reasonable shareholder would be able to
determine what the pension plans' interests were, and could compare those
interests to their own. Moreover, it was plain that the pension plans
received 149 million GMH shares in addition to the GHM shares they
already held. Finally, it is disclosed that these shares represent approximately one-third of the outstanding GMH shares. 7 ' Any reasonable
shareholder could see that this holding would make any vote subject to the
GMH shareholders more or less likely to be ratified depending on how the
pension plans voted and that any accretion in value that was attributable to
the proposed transaction would, in part, benefit the pension plans directly
and GM indirectly. 7 ' This observation is so obvious that any additional
point not already mentioned could not possibly be material.
j. The Failure to Disclose Material Provisions of GM's
Restated Certificate of Incorporation
Plaintiffs contend that the split-off was subject to GM's Article
Seventh of its certificate of incorporation (requiring a two-thirds
supermajority vote) and that it was a material omission not to advise the
shareholders of this provision. Because I ultimately conclude that Count
V fails to state a claim, I cannot find that this allegation is sufficient to state
a disclosure claim.
Ultimately, I have reviewed the Consent Solicitation's disclosures
and the allegations plaintiffs have made concerning material misstatements
or omissions. In total, I conclude that plaintiffs have not made well-pled
allegations that would allow the Court to infer that the Consent Solicitation

I69CS at 52, 95, 265-66, 282-83.
170 d. at 282-83.
71
1 The

Consent Solicitation described the contribution as a means of decreasing GM's
pension expense and strengthening its balance sheet. See id. at 95.
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was materially deficient in any respect. I therefore conclude that Count IV
of the Complaint fails to state a claim.
Reaching this conclusion, I must now address plaintiffs' contention
that the effect of shareholder ratification does not extend to extinguish their
unjust enrichment claim or the impropriety of the contribution to the
pension plans (i.e., the contribution was not part of the transaction voted on
and approved by the shareholders).
As to the unjust enrichment claim, plaintiffs have failed to allege
facts that show the claims arising from the payment of the special dividend
were independent of the fiduciary duty claims. The Court finds plaintiffs'
reliance on Hill Stores Co. v. Bozic172 unpersuasive. Hills Stores held that
plaintiffs' claim would survive a motion for summary judgment under two
independent theories of relief-either that the recipients of certain
severance payments obtained those payments in breach of their fiduciary
duties, or in violation of their employment agreements. Thus, even if the
defendants successfully showed that no breach of fiduciary duty had
occurred, the plaintiffs could still recover. Importantly, Vice Chancellor
Strine found that recovery would be proper absent a breach of fiduciary
duty because the clear and unambiguous language of the employment
agreements precluded the excess payments that were at issue. Thus, the
Court in Hill Stores found that the existing and enforceable employment
contracts would permit recovery if indeed the director-employees were paid
in excess of the amount due under their contracts. Here, plaintiffs have not
set forth any allegation which would allow this Court to infer that plaintiffs
could recover under any independent contract theory (e.g., breach of GM's
certificate of incorporation). Thus, plaintiffs' challenge to the special
dividend cannot, unlike the severance payments in Hills Store, be viewed
mutually exclusive from their alleged breach of fiduciary duty claims.
The claims concerning the contribution suffer from a similar defect.
The Complaint contains no allegations that the actual contribution of the
GMH shares to the pension plans was wrongful; rather, its effect was to
"rig" the vote. This is quite different from the argument that the contribution was in violation of a statute (e.g., 8 Del. C. § 160(c)). For that reason,
I can find no claim concerning the contribution independent from those
alleged in Count III of the Complaint.173
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1 Cf. Aquila, Inc., v. Quanta Servs., Inc., 805 A.2d 196 (Del. Ch. 2002) (analyzing

contribution to stock employee trust plan under two separate rationales when plaintiffs pled both
statutory and equitable reasons for attacking the contribution). I pause to note that this is not a
situation akin to what was considered in In re Santa Fe. There, the Court held that shareholder
ratification could not extinguish claims concerning the defensive measures the directors took to
fend off a bid when the defensive measures themselves were challenged under independent

