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Based on this analysis, I conclude that a valid shareholder vote has
occurred and that the effect of that vote is to maintain the presumptions of
the business judgment rule. Under this unfortunately lengthy analysis, I
have also concluded that the complaint fails to allege conduct that would
suggest the directors' decision to split-off Hughes was grossly negligent.
As such, the complaint fails to state a claim for breach of the duty of care.
Shareholder ratification is also sufficient to bar any claim for breach of the
duty of care and serves as an independent basis to grant defendants' motion.
Finally, GM's exculpatory charter provision is a third and independent basis
to dismiss any duty of care claim. Plaintiffs' good faith claims are merely
a rehash of their duty of loyalty claims. For all the reasons stated herein,
plaintiffs fail to state a claim that the Defendant directors' actions were
predicated on bad faith. Therefore, because the Complaint contains no
allegations that would allow the Court to infer that the Hughes split-off was
an irrational business decision or a transaction that amounted to waste,
Counts I through IV are hereby dismissed in their entirety.
E.

Does Article Seventh Require a Supermajority Vote As
Applied to the Hughes Transactions

Plaintiffs have failed to state a claim that the Hughes transactions
violated Article Seventh of GM's Restated Certificate of Incorporation.
Count VI of the Complaint alleges that the Hughes transactions required a
vote of two-thirds of the outstanding stock of all classes of General
Motors,' 74 but in breach of Article Seventh, GM only sought a majority
vote of all classes voting together and a majority vote of each class voting
separately. 1 5
A corporate charter is a contract between a corporation and its
shareholders,' 76 and the Court will therefore apply standard rules of
contract interpretation to determine the parties' intentions. Article Seventh
is a permissive (as opposed to a mandatory) charter provision, which
expressly authorizes GM's board of directors to take a variety of actions
with the assent of two-thirds of all classes of GM stockholders. From the
plain language of the provision, it is clear that the permissive powers
conferred by Article Seventh are "[i]n furtherance, and not in limitation of

theories of inequitable conduct and the shareholders did not vote in favor of the precise measures
under challenge in the complaint. See In re SantaFe, 669 A.2d at 68. Here the contribution was
not challenged separately from Count III, the vote manipulation claim, and that claim is
dismissed on the grounds set forth above.
74
'7 5Compl. 196.
1 1d.

176Aquila, 805 A.2d at 192 n.13.
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the powers conferred by law." Both parties have urged the Court to look
behind the contractual language for the meaning of this Article. This task
is unnecessary as I conclude that Article Seventh, by its own unambiguous
terms, is not in conflict with Delaware law. Delaware law clearly provides
that a corporation may dispose of property, amounting to less than all or
substantially all its assets, without a shareholder vote.' Because Article
Seventh is to be read in furtherance and not in limitation of Delaware law,
the article did not mandate a shareholder vote, much less a super-majority
voting requirement.
F. Did the Hughes Transactions Violate Article Fourth
Plaintiffs have failed to state a claim that the Hughes transactions
violated Article Fourth of GM's Restated Certificate of Incorporation. That
article ensures that all GM $1 2/3 holders and all GMH holders will be,
subject to the provisions set forth in Article Fourth, treated identically in
all respects and enjoy equal rights and privileges.'7 8 Plaintiffs contend that
the payment of the special dividend to some GMH holders and not others
was in clear violation of this provision.
This claim fails because the contractual rights vested in corporate
stockholders by a certificate of incorporation are subject to amendment by
vote of those stockholders.' 79 Thus, even if the special dividend ran afoul
of the protections provided under Article Fourth, those protections were
eliminated when the shareholders themselves voted to amend GM
certificate and allowed the dividend to be paid. 80 Accordingly, Count VI
is dismissed.
IlI. NEWS' MOTION TO DISMISS
News has moved to dismiss the Complaint on three grounds: first,
that service of process was not properly made upon News;' 18 second, that

'778
Del. C. § 271(a).
8

17Compl. I 199.
179See In re GM Class H S'holders Litig., 734 A.2d at 615-16.
18
1t

is worth noting that plaintiffs failed to address the glaring defect in their

argument. Hughes paid the special dividend to its sole shareholder GM. In this circumstance,

the provisions of Article Fourth were never implicated. Nevertheless, because the GMH holders
voted on the amendments to GM's certificate of incorporation plaintiffs cannot recovery on

Count VI under any conceivable postulation.
"'See CT. CH. R. 12(b)(4).
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this Court lacks jurisdiction over News;182 and third, that the Complaint
fails to state a claim upon which relief can be granted. 83
A. News' 12(b)(4) Argument
News argues that the Complaint should be dismissed as to News
because News was not properly served with process in accordance with the
requirements of Delaware law. After defendants filed their opening brief
in support of their motion to dismiss, plaintiffs apparently became
apprehensive that their personal service upon News' Australian offices
would be held to be insufficient. Therefore, they served the Delaware
Secretary of State with process on behalf of News Corp. on October 6,
2004, and they thereafter mailed a summons and Complaint to News'
Australian offices by registered mail, return receipt requested, in
accordance with the requirements of 10 Del. C. § 3104(d). 8 4 Because there
is no reason why this albeit belated service should be invalidated by the
prior personal service by process server, I therefore conclude that service
of process was properly made in accordance with an applicable statute, and
also with Court of Chancery Rule 4(d)(4).' 8 5 News' motion to dismiss on
the grounds of insufficiency of process is denied.
B. News' 12(b)(2) Argument
Because News has challenged whether personal jurisdiction over it
is proper, plaintiffs bear the burden of making a showing that jurisdiction
is proper.' 86 The Court will then engage in a two-step analysis, first

.82See CT. CH. R. 12(b)(2).
3
"5 See CT. CH. R. 12(b)(6).
"4See Ex. 5 to Aft.of Geoffrey C. Jarvis in Supp. Of Pls.' Memo. Of Law In Opp. To
The News Corp. Ltd.'s Mot. To Dismiss ("Jarvis Aff."). It is worth nothing that the operative
Complaint naming News as a defendant was filed roughly five months earlier-a significant
delay. Because the Court of Chancery Rules do not provide an express period of time in which
the defendant must be served, however, I cannot conclude that this delay was unreasonable,
especially given the fact that News had previously received actual notice of the suit by the
personal service via process server in Australia. See Hovde Acquisition, LLC v. Thomas, 2002
WL 1271681, at *6 (Del. Ch.) (noting that many other courts have a 120-day limit within which
to serve process, but the Court of Chancery does not).
185By concluding that process was properly served, I choose not to address plaintiffs'
argument that News is estopped from moving to dismiss on the grounds of improper service
because it negotiated a briefing schedule on the motion to dismiss pursuant to this Court's
instructions.
"86See Werner v. MillerTech. Mgmt., LP., 831 A.2d 318,326 (Del. Ch. 2003); Wright
v. Am. Home Prods.Corp., 768 A.2d 518,526 (Del. Super. 2000); Harmon v. Eudaily,407 A.2d
232, 233 (Del. Super. 1979), affid, 420 A.2d 1175, (Del. 1980).
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determining whether an applicable statute permits the exercise of
jurisdiction, and then whether exercising jurisdiction over a particular
defendant violates the due process clause of the Fourteenth Amendment of
the United States Constitution." 7 Plaintiffs argue that this Court has
personal jurisdiction over News pursuant to 10 Del. C. § 3104 and 10 Del.
C. § 365 based on Delaware as the situs of Hughes' stock. Because
plaintiffs did not comply with the service requirements set forth in § 365,
personal jurisdiction thereunder is not proper, and as a result, personal
jurisdiction over News will only be found if permitted by § 3104 and the
requirements of due process."'
Section 3104(c) sets forth a series of acts, which if taken either
personally or by an agent, constitute legal presence in the state of
Delaware, such that the actor or principal consents to submit to the
jurisdiction of the Delaware courts.'89 Plaintiffs argue that jurisdiction is
proper under three of the six paragraphs found in § 3104(c). Because
jurisdiction is proper under § 3104(c)(1), I need not address plaintiffs'
arguments as to (c)(3) or (4).
Section 3104(c)(1) allows personal jurisdiction when the defendant
"[t]ransacts any business or performs any character of work or service in
the State." The provisions of § 3104(c) are to be broadly construed such
that jurisdiction is permitted to the fullest extent of the due process clause
of the Fourteenth Amendment. 90 In determining the scope of § 3104(c),
and which acts suffice to create jurisdiction in Delaware, it is important to
understand that paragraph (c)(1) grants "specific," "transactional," or
"single-act" jurisdiction, as opposed to the "general" jurisdiction created by
paragraph (c)(4). 9' When establishing jurisdiction under paragraph (c)(1),
the plaintiff must show that the cause of action arises from the defendants'
92
specific activities within Delaware. 1
One of the difficulties of plaintiffs' argument with respect to
§ 3104(c)(1) is that the actions of various entities in which News has a

87

See Hercules,Inc. v. Leu Trustand Banking (Bahamas)Ltd., 611 A.2d 476,480-81
(Del. 1992), cert. dismissed, 507 U.S. 1025 (1993); LaNuova D & B, S.p.A. v. Bowe Co., 513
A.2d 764, 768
(Del. 1986).
88
1 Even if plaintiffs had followed the proper procedure for service under § 365,
jurisdiction under that statute is only proper in certain circumstances. I need not enter into a
discussion of whether the circumstances here meet that standard.
9
'" See 10 Del. C. § 3104(b).
'09See Hercules, 611 A.2d at 480 (citing LaNuova, 513 A.2d at 768).
' 91See Computer People, Inc. v. Best Int'l Group, Inc., 1999 WL 288119, at *5 (Del.
Ch.); Macklowe
v. PlanetHollywood, Inc., 1994 WL 586838, at *3 (Del. Ch.).
92
1 See ComputerPeople, 1999 WL 288119, at *5; Macklowe, 1994 WL 586838, at *3
(explaining that there must be an "affiliation" between the forum state and the controversy
between the parties).
1
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controlling interest, including News Publishing Australia Limited
("NPAL"), GMH Merger Sub, and Fox Entertainment Group, Inc. ("Fox"),
all three of which are Delaware corporations, are attributed to News. The
Complaint is not clear as to whether News itself or one of its subsidiaries
engaged in certain conduct.'93 Delaware law is clear that if the only link
between the parent corporation and the alleged wrong is the parent's
ownership of stock in the subsidiary, that is insufficient to establish
personal jurisdiction under § 3104(c)(1)."' If the parent corporation of the
Delaware subsidiary, however, actively engages in the negotiations and
consummation of the transaction, it has transacted business within the
court to defend
meaning of § 3104(c)(1), and may be haled into a Delaware
95
a cause of action that arises from that transaction.
NPAL was incorporated in Delaware in 1984.'96 As such, it is clear
that NPAL was not created for the purpose of consummating the Hughes
transactions. It then necessarily follows that the cause of action in this case
does not and cannot arise from the act of filing the certificate of
incorporation within Delaware that created NPAL. Therefore, this alone
does not suffice to establish personal jurisdiction over NPAL's parent,
News. 9 In addition, personaljurisdiction over News does not exist merely
because it wholly owns NPAL.' 98
Nor does personal jurisdiction arise from News' purchase of stock in
Hughes (a Delaware corporation),' 99 the subsequent transfer of that stock
to a News subsidiary, or from merely providing that Delaware law should
govern the various agreements relating to the Hughes transactions. 00
' 9 The lack of clarity can be excused at this stage because the Consent Solicitation
speaks of News as having engaged in the transactions and negotiations at issue. See nn. 201-206.
194See Kahn v. Lynch Comm. Sys., Inc., 1989 WL 99800, at *3 (Del. Ch.) (CGE's (the
grandparent) only connection to the indirect Delaware subsidiary was its ownership of the
subsidiary; there were also no allegations that the subsidiary was a mere agent, instrumentality,
or alter ego of the parent to suggest that the separate corporate forms should be disregarded).
.1951d. at *4; but cf Ace & Co., Inc. v. Balfour Beatty PLC, 148 F. Supp. 2d 418,424-25
(D. Del. 2001) (holding that because the Delaware subsidiary (BICC) did not negotiate or
consummate the transaction involving its subsidiary within Delaware, there was no jurisdictional
conduct to attribute to BICC's parent, Balfour).
9See Micheletti Aff., Ex. A.
19See Red Sail Easter Ltd. Partners,LP. v. Radio City Music Hall Prods., Inc., 1991
WL 129174, at *1-2 (Del. Ch.); IM2 Merch. & Mfg., Inc. v. Tirex Corp., 2000 WL 1664168, at
*4 (Del. Ch.).
'tgSee IM2, 2000 WL 1664168, at *4 n.15.
'99Abajian v. Kennedy, 1992 WL 8794, at *10 (Del. Ch.); see also Shaffer v. Heitner,

433 U.S. 186 (1977) (ownership of stock in Delaware corporation is not sufficient contact with
Delaware to satisfy Constitutional due process standards); 8 Del. C. § 169 (legal situs of stock
corporations is within Delaware).
of Delaware
2
°°See Summit Investors 11, LP. v. Sechrist Indus., Inc., 2002 WL 31260989, at *4

(Del. Ch.) (holding that a Delaware choice of law provision is insufficient to satisfy the
Constitutional minimum contacts test).
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NPAL did not actively engage in negotiating and structuring the Hughes
transactions; News negotiated the transactions on behalf of itself and its
subsidiaries. 2°' The Consent Solicitation is replete with references to GM
and Hughes' negotiations with News (not NPAL). °2 Furthermore, NPAL
is not a party to the Merger Agreement.2 3 Hughes, News, and GMH
Merger Sub are the parties to the Merger Agreement.2° It was News' board
of directors that approved and adopted the Merger Agreement. 20 5 Although
Hughes did file the Certificate of Merger on behalf of itself and GMH
Merger Sub, the filing of the Certificate of Merger was pursuant to the
Merger Agreement, and a necessary act in Delaware to achieve the purpose
of the Merger Agreement. 2' As the claim asserted against News in this
action stems from and relatcs to the Hughes transactions and the Merger
Agreement, and the actions News took in negotiating and structuring those
transactions, personal jurisdiction under § 3104(c)(1) is proper because
News transacted business in Delaware in furtherance of the Hughes
transactions.20 7
The last step in the personal jurisdiction analysis is to determine
whether exercising jurisdiction over News pursuant to § 3104(c)(1) would
violate Constitutional standards of due process. 20 8 The parties' submissions
contain a heated discussion of Sternbergv. O'Nei, 2°9 and whether that case
is dispositive on the issue of whether owning a Delaware subsidiary is a
minimum contact sufficient to support an exercise of specific jurisdiction.
I conclude that Sternberg is not controlling in this case because the
rationale in Sternberg for exercising personal jurisdiction was explicitly
based on the unique nature of the suit as double derivative, and that the suit
could not be brought in anotherjurisdiction because both the parent and the
subsidiary were indispensable parties.21 0

20

'See CS at 4.
at 4, 91-98, 100, 107, 110, 112.
The merger agreement, dated April 9,2003, is Ex. 2.3 to Amendment No. 2 to Form
F-4, SEC File No. 333-105853, included as part of Ex. 8 to the Jarvis Aff. ("Merger
Agreement").
204
Merger Agreement at 1.
2Id. at 2.
2
°61d. at 3.
2See Kahn, 1989 WL 99800, at *4; Friedmanv. AlcatelAlsthom, 752 A.2d 544,550
(Del. Ch. 1999). Because the record in this case makes clear that News, not NPAL, engaged in
these activities and transactions, I need not reach the issue of whether NPAL is News' agent or
an alter ego of News. See IM2, 2000 WL 1664168, at *4; Outokumpu Eng'g Enters., Inc. v.
Kvaerner Enviropower,Inc., 685 A.2d 724, 729-30 (Del. Super. 1996); Mobil Oil Corp. v.
LinearFilms, Inc., 718 F. Supp. 260, 265-69 (D. Del. 1989).
2See generally Int'l Shoe Co. v. Washington, 326 U.S. 310 (1945).
2
09550 A.2d 1105, 1125 (Del. 1988).
210
1d. at 1125-26.
2
021d.
203
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This, however, is not a double derivative suit, and News, for the
reasons that specific jurisdiction exists under § 3104(c)(1), has sufficient
minimum contacts with Delaware that it would not violate "traditional
notions of fair play and substantial justice"2 1 if it were forced to litigate in
Delaware. By negotiating and engaging in a transaction between itself, an
indirect Delaware subsidiary (GMH Merger Sub), and another Delaware
corporation (Hughes), in which Delaware law was to be applied,2" 2 and
necessary acts by the parties in furtherance of that transaction would be
taken in Delaware,21 3 News has "purposefully availed" itself of the laws of
Delaware and should have reasonably anticipated being haled into a
Delaware court for a cause of action related to that transaction. 1 4 As such,
it is neither unfair nor unreasonable to require News to defend this action
here. Furthermore, Delaware has an interest in ensuring that boards of
directors of Delaware corporations fulfill their fiduciary duties, an interest
that would be undermined if entities that allegedly aid and abet breaches of
fiduciary duties of Delaware corporations could not be held accountable in
Delaware courts. For the foregoing reasons, News has minimum contacts
with Delaware, and it would not violate traditional notions of fair play and
substantial justice to assert jurisdiction over News in this case.
Because § 3104(c)(1) does provide a specific basis for this Court to
exercise jurisdiction overNews, and because asserting personal jurisdiction
over News comports with due process, News' motion to dismiss under
Court of Chancery Rule 12(b)(2) is denied.
C. News' 12(b)(6) Argument
News has also moved to dismiss the Complaint on the ground that it
fails to state a claim against News. As previously stated, only one claim is
directed against News--Count VII for aiding and abetting a breach of
fiduciary duty.2 15 Under Delaware law, in order to state a valid claim for
aiding and abetting a breach of fiduciary duty, plaintiffs must allege: "(1)
the existence of a fiduciary relationship, (2) the fiduciary breached its duty,
(3) a defendant, who is not a fiduciary, knowingly participated in a breach,
and (4) damages to the plaintiff resulted from the concerted action of the
fiduciary and the non-fiduciary. 21 6 In most cases, as here, the second and
21

'Id. at 1118.

2t2
Merger
23

Agreement at 13.
' That act was the filing of the Certificate of Merger.

24

' See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985); World-Wide
Corp. v. Woodson, 444 U.S. 286, 297 (1980).
Volkswagen
215
Compl. Hi 202-207.
216
Jackson Nat'l Life. Ins. Co. v. Kennedy, 741 A.2d 377, 386 (Del. Ch. 1999).
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third prongs of the test are the most relevant in the context of a motion to
dismiss. I have concluded above that the Individual Defendants did not
breach any fiduciary duty and, therefore, on that ground alone, Count VII
must fail as a matter of law. In the alternative, even if plaintiffs had stated
a claim that the Individual Defendants breached their fiduciary duties, the
aiding and abetting claim against News would still fail because the
Complaint does not adequately allege in a non-conclusory fashion that
News knowingly participated in a breach of fiduciary duty.
1.

Plaintiffs' Allegations of Knowing Participation are
Inadequate

Even if plaintiffs had pled an adequate claim for breach of fiduciary
duty by the individual defendants, Count VII would still fail as a matter of
law because plaintiffs have not adequately alleged that News knowingly
participated in a breach of fiduciary duty. "A claim of knowing participation need not be pled with particularity. However, there must be factual
allegations in the complaint from which knowing participation can be
'
reasonably inferred."217
If such facts are not pled, then in order to infer
knowing participation, the plaintiff must have alleged that the fiduciary
' This has also been
breached its duty in an "inherently wrongful manner."218
stated as requiring the plaintiff to allege that the act taken by the fiduciary
wasperse illegal.2 19 Conclusory statements of knowing participation will
not suffice. 22 0 News has argued that plaintiffs have failed to adequately
allege "knowing participation" for three reasons: (1) plaintiffs' allegations
are conclusory; (2) News only engaged in arms-length negotiations with
GM; and (3) plaintiffs have not alleged any inherently wrongful conduct
that would put News on notice that GM's directors were violating their
fiduciary duties.
In responding to News' arguments that their allegations are
conclusory, plaintiffs argue that: (1) News knowingly went along with a

217

1n re Shoe-Town, Inc. S'holders Litig., 1990 WL 13475, at *8 (Del. Ch.);
Weinberger
v.
RIO GrandeIndus. Inc., 519 A.2d 116, 131 (Del. Ch. 1986).
218
McGowan v. Ferro,2002 WL 77712, at *2 (Del. Ch.); Nebenzahl v. Miller, 1996
WL 494913,
at *7 (Del. Ch.).
219
Rand v. Western Airlines,Inc., 1989 WL 104933, at *5 (Del. Ch.) (concluding that
aiding and abetting claim failed as a matter of law because knowing participation was not
adequately pled and that if "any of the actions taken by the Western directors were illegal per
se, plaintiffs' argument would be more compelling," (emphasis added) implying that even per se
illegality of the fiduciary's actions may, in certain circumstances, be insufficient to infer knowing
participation).
220
n re Santa Fe, 669 A.2d at 72.
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"diversion of money,"22 ' and benefited from the breach of fiduciary duty;222
and (2) News was able to acquire Hughes without payment of a control
premium. Plaintiffs' argument regarding a "diversion of money" is
somewhat misleading. This Court has made clear that in order for
allegations of a diversion of money to be sufficient to infer knowing
participation, the diversion must have been "granted by the non-fiduciary
acquiror to thefiduciarydirectors... [such] that the court could reasonably
infer that the payments were made specifically to induce the fiduciaries to
breach their duties., 223 In other words, the diversion of money caused by
the alleged aider/abetter becomes
an incentive for the directors to "ignore
224
their fiduciary obligations.
Plaintiffs argue that the diversion of money was an extra dollar per
share from Hughes to GM as a special dividend, and that News agreed to
this additional payment only upon GM allowing News to purchase 34
rather than 36 percent of Hughes.225 Unfortunately for plaintiffs, this is not
only a conclusory allegation, but also misstates the record to which they
refer.226 The relevant portion of the Consent Solicitation recites the history
of the transaction, and states as follows:
During the days preceding News Corporation's submission of
the financial terms of its offer, GM and News Corporation
engaged in discussions regarding the size of the interest in
Hughes that News Corporation would acquire and the value
to be provided by News Corporation for such acquisition.
GM and Hughes had previously indicated to News
Corporation that the maximum percentage interest in Hughes
that would be available for acquisition by News Corporation
would be 36%, based on certain tax-related constraints and
the desire of GM and Hughes to ensure that after the
completion of the transactions Hughes would have sufficient
flexibility to issue a reasonable amount of equity without
violating anticipated agreements with GM designed to
preserve the tax-free status of the separation of Hughes from

22 1

Crescent/MachIPartners,LP. v. Turner,846 A.2d 963,990 (Del. Ch. 2000), citing
In re USACafes, LP. Litig., 600 A.2d 43, 55-56 (Del. Ch. 1991).
2221n
re Summit Metals, Inc., 2004 WL 1812700 (D. Del.).
223McGowan, 2002 WL 77712, at *3 (emphasis added) (distinguishing Crescent/Mach
I Partners,224
Jackson and USACafes).
USACafes, 600 A.2d at 56; McGowan, 2002 WL 77712, at *3.
2
1Compl. 59.
226
Plaintiffs also gloss over the fact that the dividend was paid to GM, not the fiduciary
directors.
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GM. Negotiations between GM and Hughes and News
Corporation regarding the price to be provided for Hughes
stock resulted in News Corporation's determination that it was
interested in acquiring only 34% of Hughes.227
Paragraph fifty-nine of the Complaint refers directly to this passage from
the Consent Solicitation to establish its allegations. A fair reading of the
Consent Solicitation, in my opinion, does not result in the same interpretation of the above language. Before the time that News allegedly "reduced"
the interest in Hughes it would be interested in purchasing, there was no
indication that News had made a concrete offer for a specific portion of
Hughes, so therefore, there was no offer on the table for News to reduce.
Instead, the Consent Solicitation indicates that the thirty-six percent figure
originated not from News, but from GM and Hughes, due to GM's and
Hughes' tax needs. The Consent Solicitation is clear that News was
simultaneously negotiating both the price to be paid and the size of the
interest purchased, and that at no time did News "reduce" the stake in
Hughes that it was willing to purchase.
Furthermore, even if plaintiffs' allegations did not contradict the
clear language of the Consent Solicitation as to how News arrived at the
decision to purchase thirty-four percent of Hughes, page ninety-eight of the
Consent Solicitation also contradicts plaintiffs' allegations that the
"reduction" in the size of interest in Hughes that News would purchase was
related to the special dividend. In relevant part, the Consent Solicitation
states:
Hughes believed that if a special dividend were to be paid a
lesser amount [than the 3 to 5 percent of market value paid in
the EDS transaction] would be appropriate. Taking into
account these factors and the need to obtain News Corporation's concurrence with the special dividend, GM management
and Hughes management [without News] agreed after further
discussion that the transaction terms would include a special
cash dividend from Hughes to GM in the amount of $275
million. It was recognized that the payment of the special
dividend by Hughes to GM could be viewed as increasing the
value per notional share to GM for its retained interest in
Hughes from $14.00 to $15.00. On that basis, the two
managements [GM andHughes] proceeded to meet with

227

CS at 97.
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News Corporation and its advisors and, with assistance from
their respective advisors, negotiated the definitive terms of the
transactions as reflected in the transaction agreements
described in this document. These terms included News
Corporation's agreement that the $275 million special
dividend distribution would be paid by Hughes to GM.228
This portion of the Consent Solicitation makes it clear that GM and
Hughes: (1) had agreed on the $275 million dividend after News had
decided to acquire thirty-four percent of Hughes; and (2) GM and Hughes
determined the amount of the dividend themselves before GM and Hughes
met with News to seek approval for the dividend. Because of the
foregoing, I conclude that there was not a diversion of money agreed to by
News upon which plaintiffs may rely for the Court to infer News' knowing
participation in a breach of a fiduciary duty by the GM directors, and to the
extent that plaintiffs allege otherwise, those allegations are conclusory and
not well-founded in the documents upon which they purportedly rely. 229 In
other words, plaintiffs' allegation that the "timing and context of News'
determination and the disclosure regarding it indicate that the decrease in
the amount of Hughes stock News would buy was related to GM's
insistence on another $275 million for its interest in Hughes," is wholly
conclusory and an unreasonable inference to draw from the Consent
Solicitation.23 °
Because the special dividend, in any event, did not constitute a
diversion of money to a fiduciary, perhaps plaintiffs wish to rely on the
alleged excessive compensation paid to the GM directors as the diversion
of money. Yet, this argument is equally unavailing. There are no
allegations that News altered the amounts that the GM directors were
already entitled to receive or even that those amounts are material to the
non-employee director defendants.2 3'
Plaintiffs' second argument that News knowingly participated in a
breach of fiduciary duty is that News was able to acquire Hughes without
payment of a control premium, and that this created a benefit to News

I2CS at 98.
229
The Complaint itself is consistent with this interpretation of the Consent
Solicitation, as paragraphs 70-71 refer to GM and Hughes management together, but without
News, as determining
the amount of the $275 million special dividend.
23 0
Compl. 59.
23 1
See In re Lukens Inc. S'holders Litig., 757 A.2d 720, 735 (Del. Ch. 1999) (holding
that acquiror's payment of golden parachutes did not constitute a diversion of money to a
fiduciary because those parachutes were previously valid obligations of the target).
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232
This
because of the GM directors' alleged breach of fiduciary duty.
basis
that
on
and
Delaware,
of
law
in
the
argument is wholly without basis
alone, it can be inferred that News could not have knowingly participated
in a breach of fiduciary duty by not paying, at least in plaintiffs' opinion, a
"control premium." Furthermore, plaintiffs' own Complaint repeatedly
argues that the GMH shareholders should have received a control premium,
but they also concede, as they must, that a control premium is generally
only available to a stockholder "in an independent, stand-alone company"
without a controlling shareholder. 233 The GMH shareholders were not in
that situation. Instead, they held an economic interest in a wholly-owned
corporation. Inany event, there is noperse obligation under Delaware law
that an entity acquiring 34 percent of the stock of a corporation must pay
a control premium. Furthermore, it makes no difference that News may or
may not have a "pattern" of acquiring controlling, but minority, interests in
other companies, because, as outlined below, the Complaint describes that
News and GM/Hughes engaged in an arms-length bargaining process.
Plaintiffs have failed to plead facts sufficient for this Court to infer
knowing participation on the part of News with respect to the alleged
breach of fiduciary duty by the GM directors because the allegations of the
Complaint with respect to News' acquisition of its stake in Hughes without
a control premium are conclusory, unsupported by the Consent Solicitation,
and based on both novel and incorrect theories of law.

2. The Complaint Describes Arms-Length Negotiations
The Complaint makes clear that News engaged in arms-length
negotiations with GM and Hughes. This Court has consistently held that
"evidence of arm's-length negotiation with fiduciaries negated a claim of
the
aiding and abetting, because such evidence precludes a showing that
234
defendants knowingly participated in the breach by the fiduciaries.
232

plaintiffs' citation to two appraisal cases that awarded control premiums are

completely inapposite in this context. See Doft & Co. v. Travelocity.com Inc., 2004 WL
1152338 (Del. Ch.); Borruso v. Communications Telesystems Int'l, 753 A.2d 451 (Del. Ch.

1999). Furthermore, there was no change of control in this case; before the transactions Hughes
was wholly-owned by GM, a controlling shareholder, and after the transactions Hughes still had
a controlling shareholder (if plaintiffs' arguments are taken at face value) in News. When the
controlling shareholder merely sells its interest to another controlling shareholder, it is not a
change of control. See In re Digex Inc. S'holders Litig., 789 A.2d 1176, 1196 (Del. Ch. 2000)

(holding that the sale of a controlling interest in Digex from Intermedia to WorldCom was not
a change of control under Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173

(Del. 1986)).
233

Compl. 1 73.

1998 WL 398244, at *3 n.8
(Del. Ch.); Shoe-Town, 1990 WL 13475, at *8 (concluding that the motion to dismiss as to the
234Inre Frederick'sof Hollywood, Inc. S'holders Litig.,
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Plaintiffs argue that News engaged in more than arms-length
negotiations with Hughes and GM by: (1) "actively participating in the
negotiations, structuring and disclosures concerning the Hughes transactions;" (2) having "offered financial incentives to GM and the Individual
Defendants and induced them to ignore their fiduciary obligations,"
including preferring the GM $1 2/3 stockholders over the GMH shareholders, permitting Hughes to pay the $275 million dividend, and paying
GM largely in cash for its interest in Hughes; and (3) mischaracterizing the
Hughes transactions in the Consent Solicitation, especially "the nature and
degree of News' control over Hughes resulting from the Stock Sale and
Merger," which was jointly issued by Hughes, GM and News. 235
As to the first point, it was clearly necessary for News to actively
participate in the negotiation and structuring of the Hughes transactions, as
it was a party to those transactions. But that alone does not imply knowing
participation on News' part in a breach of fiduciary duty by GM's directors.
There are no properly pled allegations that News representatives participated in meetings of the GM board of directors or otherwise interjected
themselves into the process by which the GM and Hughes boards of
directors approved the Hughes transactions in any manner other than as an
arms-length bidder.23 6 In fact, the Complaint contains the following
allegations with respect to the negotiations and structuring of the Hughes
transactions that indicate that those negotiations occurred at arms-length,

acquiror, GECC, would be granted because GECC's "involvement in the challenged transaction,'
was entirely consistent with "GECC as a party engaged in an arms-length negotiation of a

business transaction"). Cf. Shoe-Town, 1990 WL 13475, at *8 (holding that claim for aiding and

abetting against Shearson Lehman Hutton, Inc., the target company's financial advisor, could go
forward because Shearson "was closely involved with the management group, the special
committee and the Shoe-Town board," and used that involvement to influence the decisions
made by the fiduciaries); USACafes, 600 A.2d at 56 (holding that the acquiror engaged in more
than arms-length negotiations and denying the motion to dismiss because the Complaint

contained factual details that the acquiror "offer[ed] financial incentives to the [fiduciaries] to
induce them to ignore fiduciary obligations ..
"); Jackson, 741 A.2d at 393.
235
Pls.' Memo. Of Law In Opp. To The News Corp. Ltd.'s Mot. To Dismiss ("Pis.'
News Corp.
Br.") at 37-38.
236
laintiffs' brief argues that News "was closely involved with the management group

of the primary Defendants, and was present and active at meetings at which it was decided to
formulate the Hughes transactions offer in terms that constituted a breach of the primary
defendants' fiduciary duties of loyalty and care." Pls.' News Corp. Br. at 38 n.23. Unfortunately

for plaintiffs, the Complaint does not contain those allegations, nor can that conclusion be
reasonably drawn from the facts pled in the Complaint. Furthermore, this argument does not
specify at what kinds of meetings News was present and active. Clearly News was present and

active at meetings between News and GM representatives while negotiating the Hughes
transactions, but that is entirely different from being present and active at a meeting of the board
of directors of Hughes or GM, unlike the situation in Shoe-Town to which plaintiffs cite.
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which necessarily negates any allegations of knowing participation in a
breach of fiduciary duty:
237
News negotiated with GM and Hughes management;
News agreed to purchase thirty-four percent of Hughes
to permit News to
even though GM was willing
23
purchase up to 36 percent;
News agreed to permit Hughes to pay the $275 million
GM rebuffed News' initial
special dividend to GM after
239
share;
per
offer at $14.00
News negotiated to have Hughes' amended certificate
of incorporation contain certain anti-takeover provi24
sions; 0
News agreed that most of the consideration for the
Hughes transactions would be cash, even though News
of cash necessary to
wanted to decrease the amount
241
consummate the transaction;
News knew that GM and Hughes were being advised
by prominent investment banks (Merrill Lynch, Bear
and Goldman
Steams, Credit Suisse First Boston, 242
Sachs) with respect to the transactions;
All decisions regarding the structure and timing of the
GMH and GM $1 2/3 vote was taken unilaterally by
the GM directors without involvement from News;243
GM, Hughes, and News agreed to "extensive" concessions demanded by the Federal Communications
Commission ("FCC") in order to obtain approval from
the FCC for the transactions. 2 "

"
"

*

"

*

"

"

These allegations indicate, contrary to plaintiffs' assertions, that the
negotiations and structuring of the Hughes transactions were made at armslength between News and GM. Reasonable inferences cannot be made from
these allegations that News was improperly involved in the negotiations of
the Hughes transactions. In addition, the Consent Solicitation confirms the

237
238
23 9

Compl. 56.
1d. 1 59.
1d. N 59, 67, 71, 80.

2

41d. N 60, 146.

24 1

242

1d. ([ 63, 67, 79.
1d. N 71, 90

244

n 116-25.
TId.

ld. 145.
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allegations found in the Complaint that describe arms-length negotiations
between News and GM/Hughes.24 5
I have already concluded above that News did not knowingly accede
to a diversion of money, negating plaintiffs' second argument.246 Therefore,
the only way that plaintiffs' argument against arms-length negotiations can
prevail is if News' joint issuance of the Consent Solicitation constituted
knowing participation in a breach of fiduciary duty by the GM directors.247
Again, both the Complaint and the Consent Solicitation are clear in
disproving plaintiffs' argument that the Consent Solicitation "repeatedly
mischaracteriz[ed] the transactions, including the nature and degree of
News Corp.'s control over Hughes resulting from the Stock Sale and
Merger. ' 248 The Complaint states that since "the announcement of the
proposed Hughes transactions, General Motors, Hughes and News Corp.
have all made it plain that Hughes and its businesses, such as DIRECTV,
will be controlled by News Corp. after the consummation of the transactions. ' '24' The Complaint also references a roadshow made by a News
executive in support of the transaction who "confirmed that News would
be running Hughes, 25" and that the anti-takeover provisions that News
wanted in Hughes' certificate of incorporation were designed to "cement
News' control."2 5' The Consent Solicitation repeatedly states that, following the Hughes transactions, News will own thirty-four percent of Hughes
and the remaining sixty-six percent of Hughes will be owned by the former

245CS at 90-114 (describing negotiations with News, and how GM had also negotiated

with potential acquirors other than News). The Consent Solicitation does not indicate that News
negotiated with GM in any way other than at arms-length.
2461 also note that plaintiffs' arguments on this point continue to refer in a conclusory
manner to payments from News to the GM directors, despite the lack of factual allegations on
this point that would give rise to a reasonable inference that such payment had occurred.
Therefore, 247
I give no weight nor credit to this allegation.
1t should be further noted that it would make little sense for a plaintiff to be able to
establish, by virtue of later disclosure deficiencies in a joint proxy statement or prospectus, a
claim for aiding and abetting a breach of fiduciary duty when the alleged breach of duty occurred
during the negotiation, structuring, and approval of a transaction but before the joint proxy was
prepared. If the material terms of the transaction do not change after the transaction is approved
by the necessary board(s) of directors, and if up until that point the negotiations between the
parties have been at arms-length, and if a plaintiff alleges that a breach of fiduciary duty
occurred by that point in time, it strikes me as unreasonable for a later disclosure violation to
open up an acquiror to liability for aiding and abetting a breach of fiduciary duty that occurred
while that acquiror
was still acting at arms-length.
248Compl. 205.
24 9
1d. 141. Before the Hughes transactions had closed, the FCC had also determined
that News 25
would
control Hughes despite not owning a majority interest. Id. '1 127, 135-36.
0
1d.
142-44.
25 1
1d. 146.
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GMH shareholders.252 Also contained in the Consent Solicitation is a
statement that:
Hughes' Principal Stockholder Will Have Significant
Influence Over the Management of Hughes and Over Actions
RequiringStockholderApproval. Upon the completion of the
transactions, News Corporation, through its subsidiary Fox
Entertainment, will hold 34% of the issued and outstanding
shares of Hughes common stock. Mr. Murdoch, Chairman
and Chief Executive of News Corporation, will become
Chairman of Hughes, and Mr. Carey, who is currently a
director of, and is serving as an advisor to, News Corporation
will become a director and President and Chief Executive
Officer of Hughes. Additionally, two current News Corporation executives will also be directors of Hughes. As a result,
News Corporation will have significant influence relating to
the management of Hughes and to actions of Hughes that
require stockholder approval. You should understand,
however, that the interests of News Corporation may differ
from the interests of other holders of Hughes common stock.
The extent of News Corporation's stock ownership of
Hughes also may have the effect of discouraging offers to
acquire control of Hughes and may preclude holders of
Hughes common stock from receiving any premium above
market price for their shares that may be offered 2in
connection
53
with any attempt to acquire control of Hughes.

News made no attempt to conceal that it would own a significant stake in
Hughes following the Hughes transactions, or that Mr. Murdoch controlled
News. 254 The Consent Solicitation also contains information regarding the
Hughes board of directors following the Hughes transactions, and the
25
extent to which those directors are affiliated with Newsy.
Therefore, the
Consent Solicitation does not "mischaracterize" the transactions that
occurred, and plaintiffs' claim of knowing participation in a breach of
fiduciary duty by the GM directors with respect to the disclosures

2
CS at Introduction, 1, 4, 5, 11-13, 20-21, 27, 69, 74-75, 78.
253Id. at 51.

25Id. at 65.
2 5
1d. at 204-05.
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contained in the Consent Solicitation must fail because News acted at armslength.5 6
3.

Nothing About the Hughes
Inherently Wrongful

Transactions

Was

The other way for a plaintiff to establish that knowing participation
in a breach of fiduciary duty occurred is if some part of the transactions at
issue was inherently wrongful.257 Plaintiffs' arguments seem to focus on the
$275 million special dividend paid by Hughes to GM, and News' agreeing
to use large amounts of cash consideration in the transaction as being
inherently wrongful. In Solomon v. Armstrong, this Court granted the
defendants' motion to dismiss in a suit challenging the split-off of
Electronic Data Systems Holding Corp. ("EDS") from GM and the large
special dividend paid from EDS to GM as part of that split-off. 58 Although
there are material differences between the EDS split-off and the Hughes
split-off, namely the presence of News and how it would become a
controlling shareholder without a majority interest, those differences are
not so great as to put News on notice that a special dividend, even of $275
million, was inherently wrongful in this situation.
Plaintiffs also rehash their other arguments again (a knowing
diversion of money to a fiduciary, misleading disclosures in the Consent
Solicitation) in an attempt to convince the Court that those actions were
inherently wrongful. If those allegations were borne out, certainly such
actions could be considered inherently wrongful. As discussed above,
however, those allegations are contradicted by other portions of the
Complaint and are not consistent with the language of the portions of the
Consent Solicitation referenced by the Complaint or the Consent
Solicitation as a whole.259 Therefore, at best they are merely conclusory

"To the extent that plaintiffs argue that News was complicit in other decisions with
respect to the content of the Consent Solicitation beyond the characterization of the transactions
at issue, plaintiffs have failed to adequately plead facts such that this Court could reasonably
infer that News was actively involved in deciding what information would be disclosed through
the Consent Solicitation and how. See Weinberger, 519 A.2d at 131; Repairman'sServ. Corp.
v. Nat'i Intergroup,Inc., 1985 WL 11540, at *9 (Del. Ch.).
"TSee Greenfieldv. Nat'l Med. Care,Inc., 1986 WL 6505, at *4 (Del. Ch.); Nebenzahl,

1996 WL 494913, at *7. See also Rand, 1989 WL 104933, at *5.
25747 A.2d 1098 (Del. Ch. 1999).

"1'he Complaint contains a footnote that purportedly prevents the Court from
analyzing the Consent Solicitation as a whole by stating that "[t]he references to certain portions
of the August 21, 2003 Consent Solicitation.

other portions of [that document]."

..

are not intended to incorporate by reference

Compl. 1 4. It is absurd to argue that the Consent

Solicitation is incomplete or misleading by quoting selected passages and then attempt to prevent

the Court from considering the document in its entirety. The Consent Solicitation is integral to

20051
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allegations, and are entitled to no weight in my analysis. Plaintiffs have
failed to allege that News participated in a transaction that was inherently
wrongful, and therefore, in addition to the conclusions reached above, have
failed to adequately plead a claim for aiding and abetting a breach of
fiduciary duty by News. As such, Count VII of the Complaint fails to state
a claim for which relief can be granted, and it is hereby dismissed with
prejudice.
IV. CONCLUSION
Plaintiffs have failed to state claims of vote manipulation and breach
of fiduciary duty of disclosure. Counts I and IV are therefore dismissed.
Since the facts alleged do not overcome the presumptions of the business
judgment rule and since I do not find a breach of GM certificate of
incorporation, Counts I, II, V, and VI are dismissed. Finally, for the
reasons stated above, the aiding and abetting claim of Count VII is
dismissed.
Counsel shall confer and agree upon a form of Order to implement
this decision.

NEVINS v. BRYAN
No. 19,975-NC
Court of Chanceryof the State of Delaware,New Castle
May 4, 2005
Revised May 17, 2005
Raphael F. Nevins, Las Cruces, New Mexico, of counsel, for plaintiff pro
se.

the Complaint, and I therefore may properly consider it in its entirety in analyzing the legal
sufficiency of plaintiffs' disclosure claims on the motions to dismiss. See supra discussion
Section II Part B.

1116

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 30

Michael R. Ippoliti, Esquire, of Michael R. Ippoliti, Attorney-at-Law, P.A.,
Wilmington, Delaware; and Gregory S. Hyman, Esquire, and Jennifer Ward
Hampton, Esquire, of Spector Gadon & Rosen, P.C., Moorestown, New
Jersey, of counsel, for defendants.
PARSONS, Vice Chancellor

This is an action under 8 Del. C. § 225 to determine the proper
directors and members of the Center for the Advancement of Distance
Education in Rural America ("CADERA" or the "Corporation").
Prose Plaintiff, Raphael F. Nevins, contends that Defendants George
Bryan, William Schuler and Vicki Irving (collectively referred to as
"Director Defendants") are not valid directors of CADERA. Nevins argues
that the written consent dated July 16, 2000 (the "July 16, 2000 Written
Consent") was ineffective and did not appoint the Director Defendants as
CADERA directors. Nevins further argues that the actions that CADERA's
board of directors (the "Board") took at meetings between August 1, 2001
and October 3, 2001 were ineffective to cure this defect. Additionally,
Nevins contends that the October 24, 2001 vote to remove him as a Board
member and Executive Director of CADERA was invalid because the
Director Defendants and Defendant Carolyn Tinker were not valid
members of the Corporation and because he was not permitted to vote.
Based on the evidence presented at trial, the Court finds that the
Director Defendants are valid directors and that they and Tinker are valid
members of CADERA. Furthermore, the Court rejects Nevins's challenge
to the actions taken to remove him from his positions at CADERA.
I. FACTS AND PROCEDURAL HISTORY
A. The Launch of CADERA
CADERA is a non-profit membership corporation formed for
charitable and educational purposes under Delaware law. CADERA is
funded by the Fund for the Improvement of Post-Secondary Education, a
federal funding source. CADERA develops, tests and promulgates
educational tools and on-line career training for the advancement of
education in rural America. Plaintiff Nevins incorporated CADERA in
Delaware on July 19, 1999. As the incorporator, Nevins appointed himself,
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Frank Kolodny and Dean Whitla (collectively referred to as the "Initial
Directors") as directors and members of CADERA.1
The Initial Directors held a Board meeting on January 11, 2000. At
the meeting, the Board appointed Nevins as Chairman of the Board and
Executive Director, and Whitla as Secretary of CADERA. Additionally,
the Initial Directors discussed expanding the size of the Board.
On January 12, 2000, the Initial Directors unanimously approved and
signed a written consent to expand the size of the Board from three to seven
members. CADERA's bylaws permit "a majority of the Directors then in
office" to fill any vacancies occurring on the Board or any newly created
directorship positions.2 In accordance with that provision, the Initial
Directors filled the four vacancies created by the expansion of the Board
with Tinker, John Whitman, Sybil Shainwald and Raymond Ravaglia.3
However, neither Shainwald nor Ravaglia ever attended Board meetings or
participated in decisions as a director of CADERA, and Whitman resigned
on July 22, 2000.
B. The Introduction of Director Defendants
Faced with three open seats on the Board, Nevins actively recruited
Bryan, Schuler and Irving to serve as CADERA directors in or around the
spring of 2000. All three Director Defendants are well respected individuals holding esteemed positions in the fields of education or government.
Bryan is the Dean Emeritus of the School of Medicine at the University of
Texas Medical Branch, and was a member of the National Committee on
Foreign Medical Education and Accreditation for the U.S. Department of
Education. Schuler, a highly decorated retired Colonel of the U.S. Air
Force, serves on the board of directors of the University of New Mexico
Science and Technology Corporation and as a member of the Governor's
Business Advisory Council in New Mexico. Irving serves as the Senior
Technical Support Representative for House Information in the U.S. House
of Representatives. Nevins purposefully recruited these respected and

'See TRO Hearing Tr. at 85 (former Vice Chancellor, now Justice, Jacobs ruling that
Kolodny and Whitla were initial directors and members of CADERA); Order dated
December 16, 2003 (reaffirming the finding after a motion for summary judgment).
Art. III,
[12.
3
All three Initial Directors approved the nomination and appointment of Tinker as a
CADERA director as evidenced by the fully executed Action by Written Consent dated
January 12, 2000. See Joint Trial Exhibit ("JDX") 127. Furthermore, Nevins concedes that
Tinker is a proper director. See Pre-Trial Order II, 41.
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experienced individuals to increase the credibility (and funding) of
CADERA.4
Sometime during the summer of 2000, Nevins discussed his
nomination of Bryan, Schuler and Irving for CADERA directorships with
Whitla. Whitla approved the nominations of these individuals and advised
Nevins that he consented to their appointment. On December 29, 2000,
Nevins faxed Gary Grotto, CADERA's attorney, a list of the "revised
CADERA board members" that identified Tinker, Kolodny, Whitla,
Nevins, Irving, Schuler and Bryan as directors.' Grotto had a revised
written consent, which was retroactively dated July 16, 2000 at Nevins's
request, emailed to Nevins. Nevins signed the July 16, 2000 Written
Consent, but did not forward it to Kolodny and Whitla for their signatures.
Thus, the July 16, 2000 Written Consent was not signed by either Kolodny
or Whitla. Nevertheless, Nevins believed that the Director Defendants
were proper directors of CADERA after he signed the July 16, 2000
Written Consent.6 Kolodny and Whitla also believed that the Director
Defendants were proper directors of CADERA. In fact, for over a year all
three Initial Directors attended Board meetings where the Director
Defendants were present and participated as directors without objecting to
their presence or participation.
After signing the July 16, 2000 Written Consent, Nevins held the
Director Defendants out as directors of CADERA in numerous
communications with third parties. For example:
"

On October 30, 2000, Nevins represented to Mimi Doe, a
publicity and media expert, that Irving and Tinker served on
the CADERA Board.
On November 11, 2000, Nevins told Judith Manriquez,
CADERA's website designer, that Irving served on the
CADERA Board.
In April of 2001, Nevins listed the directors of CADERA on
its website as himself, Whitla, Kolodny, Tinker, Bryan,
Schuler and Irving.

"

"

4
Whitla testified that one of the reasons the Initial Directors expanded the size of the
Board and looked for additional directors was to "add[] some strength to the CADERA board."
Trial Tr. ("Tr.") at 621. Tinker testified that she believed that the purpose of enlisting
distinguished individuals to serve on the Board and advisory board was that they were a "very
impressive list of useful resources that would aid in gathering funding; in other words, a very
distinguished list of people that would impress folks considering whether CADERA was
valuable and substantive." Id. at 122.

'JDX 99; Defendants' Exhibit ("DX") 3.
6

Pre-Trial Order II,

49.
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On May 21, 2001, Nevins represented to Donna Newell, who
shortly thereafter became CADERA's Vice President of
Administration, that Schuler served on the CADERA Board.
Additionally, Nevins did not object when he received communications in
which the Director Defendants were identified or referred to as Board
members. In fact, Nevins referred to the Director Defendants as "CADERA
board members" in his own communications with them.7 Furthermore,
Nevins admitted that he believed that the Director Defendants were proper
directors of CADERA as late as January 29, 2002. Nevins never contested
the validity of the members of the Board until he filed this litigation in
October 2002, long after Nevins himself signed the July 16, 2000 Written
Consent purporting to elect the Director Defendants to the Board.
In reliance on Nevins and other Board members' representations that
they were directors of CADERA, the Director Defendants contributed their
reputations, time and efforts to the mission of CADERA. For example, the
Director Defendants gave their biographical information to Nevins to
publish on CADERA's website, thereby allowing CADERA to benefit from
their distinguished reputations. All Defendants also attended Board meetings and participated in the strategic planning of CADERA.
Newell was hired by Nevins as Vice President for Administration.
She began her employment at CADERA on or about July 14, 2001.
Newell's duties included development and execution of action plans for
CADERA's programs, as well as general organizational oversight.
C. Nevins's Arrest and the Contested CADERA Meetings
On July 30, 2001, only two weeks after Newell joined CADERA,
Nevins was arrested at the Corporation's office by federal marshals and
taken away. Much confusion arose from Nevins's arrest and detainment.
Initially, the Board did not know the precise reason for his arrest! Some
understood it was related to an "air rage" charge filed against Nevins in
January of 2000, while others were "afraid of the worst."9 In fact, the
charges did relate to the air rage incident. At or around the same time,
auditors' reports alerted Board members to the existence of issues regarding
the nature and documentation of certain expenditures that Nevins made.'°

7

See Pre-Trial Order II, 1 72, 73, 75-79, 81, 83-84 (emails Nevins sent to Defendants
addressing Director Defendants as "Board members").
'See Tr. at 454-55, 516-19.
9See id. at 104-05, 516-19.
'°See Tr. at 524.
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On August 1, 2001, Whitla, acting in his capacity as Secretary of
CADERA, called an emergency meeting of the Board. Board members
were very concerned with the immediate effects of Nevins's arrest and
continued detainment because, as Executive Director, Nevins was
responsible for the day-to-day supervision and direction of CADERA, the
only signatory to CADERA's bank account and the only person with
authority to sign CADERA checks. At the emergency meeting, five of the
seven putative directors were present; Nevins and Kolodny were absent.
The five directors in attendance unanimously voted to remove Nevins
temporarily from his positions at CADERA and to grant Newell and
Schuler the power to execute financial instruments and disburse corporate
funds. Newell also was elected as President and given the power to speak
for the Board and the Corporation." Additionally, the Board discussed
CADERA's ongoing audit. The Board directed Newell to obtain further
information regarding the audit and arrange to have the Corporation's
auditors attend the next meeting. At the end of the meeting, the Board
agreed to meet again on August 15, 2001. Nevins did not receive notice of
the August 1, 2001 meeting because he was still in the custody of federal
marshals. 2
At the August 15, 2001 Board meeting, only Nevins was absent. The
directors discussed the status of the criminal case against Nevins and
decided to continue his employment as an officer of CADERA provided
that he agreed not to take any actions or speak on behalf of the Corporation
until further notice. CADERA's auditors discussed with the Board the
Corporation's ongoing audit and certain of Nevins's expenditures that they
had identified as questionable. For example, Nevins reportedly used
CADERA funds to pay for his daughter's sorority fees. Nevins did not
receive notice of the August 15, 2001 Board meeting.
The Board met again on August 22, 2001. The Board discussed the
status of the criminal case against Nevins. Newell reported that she had
asked Nevins to complete an expense reconciliation report so the Board
could better investigate the validity of his expenditures. The Board also
discussed Nevins's continuing status as a CADERA director and decided
to ask Nevins to agree voluntarily not to participate as a director "until all
issues had been resolved." 3 Finally, after a discussion of membership in

"This office was newly created in accordance with Article IV,

1 of CADERA's

bylaws.
The Court found Schuler and Newell's testimony regarding the August Board meetings
credible and reflective of a genuine concern for the Corporation, its obligations to its funding
sources, and its ability to continue to raise funds in the future.
2
Nevins was not released until on or around August 3, 2001. See Tr. at 512.
13JDX 34.
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CADERA, the Board approved Bryan, Irving, Schuler and Tinker as
members subject to their submitting a completed application to the
Corporation. 4 Nevins did not receive notice of the August 22, 2001 Board
meeting.
On September 12, 2001, a meeting of the members and directors of
CADERA was held. Nevins received notice of the time and place of the
meeting from Schuler on September 10,2001. Nevins could not physically
attend the meeting because he had to appear at a proceeding in Texas in
connection with the criminal charges filed against him and asked Schuler
for a call-in number to attend by phone instead. The Board made
arrangements with Nevins to contact him at his attorney's office in Texas. 5
Newell and the Board called the number provided to them by Nevins in an
attempt to connect him to the meeting. When they called, however, they
were told that Nevins was unavailable. 16 Thus, Nevins did not attend the
September 12, 2001 meeting.
At that meeting of the members and directors of CADERA, outside
counsel, Diane Fisher,' 7 informed the Board that she could not find
"appropriate documentation that [] the initial board of three directors had
been formally expanded to seven members; that an annual meeting for 2001
had been held to elect directors, or that George Bryan, Vicki Irving, Bill
Schuler, or Carolyn Tinker had been formally elected to the Board of
directors." 8 Counsel then advised the Board that "it would be appropriate
to formally expand the size of the board of directors to seven members, and
for the Members to elect the entire board of directors for new terms. ' '
Accordingly, the six members and directors of CADERA present voted
unanimously to expand the size of the Board to seven directors, elect the
entire Board, including Nevins, to new terms, and ratify the Board's actions

4

S Article VI of CADERA's Certificate of Incorporation states that:

[A]dditional Members may be admitted to the Company from time to time.
Admission to the Company as a Member shall require the following: (i)
completion and submission of an application in form designated from time
to time by the Board of Directors; (ii) demonstration of experience relevant
to the Company's educational and charitable purposes and a commitment
to the furtherance of those purposes; and (iii) approval by a majority of the
Board of Directors.
5
See Tr. at 460.
6

See id.
7
1 Ms. Fisher attended the September 12, 2001 meeting and the subsequent meetings
1

on October 3 and 24, 2001. Ms. Fisher did not attend any of the CADERA Board meetings in
August 2001. Richard Onsager, another CADERA attorney, was present at each of the August
2001 meetings.
' 8JDX 45.
19M."
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and decisions during the prior three months. In addition, Schuler was
elected as the new Chairman of the Board.
At the September 12, 2001 meeting, the Board also discussed
Nevins's status at length. The Board then adopted the following resolution:
RESOLVED, that Mr. Nevins is hereby formally placed on
administrative leave from the Corporation, with pay pending
the Board's investigation of Mr. Nevins's prior expenditures
of Corporate funds. Unless Mr. Nevins explains these
expenditures, and their relationship to the Corporation's
educational mission and its federal grant, to the Board's
satisfaction on or before October 15, 2001, his employment
with the Corporation will be terminated.2 °
Schuler was directed to inform Nevins of the Board's action and review the
expenditures the auditors had questioned in light of Nevins's explanations.
By letter dated September 15, 2001, Schuler informed Nevins of the
Board's resolutions regarding his employment and requested additional
information regarding his use of CADERA funds. Schuler expressed his,
and the Board's, concern that "expenditures [of CADERA's federal grant
money] comply with the requirements of the Internal Revenue Service
applicable to tax exempt organizations, including the prohibitions against
private inurement and benefit."2 Schuler invited Nevins to contact him to
respond to these questions and signed the letter in his new position as
Chairman of the Board.
The CADERA members and directors met again on October 3,2001.
Nevins attended the October 3,2001 meeting. At this meeting, the minutes
of the August 1st, 15th, 22nd and September 12th meetings were approved.
Newell distributed the minutes of these meetings to all members and
directors of CADERA before the October 3,2001 meeting through an email
attachment. Though Nevins claims that he did not receive the attachment,
the Court does not find his testimony credible on this point. The email
addressed to Nevins clearly displays icons representing the various meeting
minute attachments.22 Additionally, Nevins knew that he was a topic of
conversation at many August and September meetings and, at the very
least, that the Board was investigating his expenditures.23 Indeed, Nevins

2Old.
2

JDX 46.
See JDX 103.
23

22

See JDX 46.
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previously had requested the August meeting minutes.24 Therefore, it
would not make sense for Nevins to receive an email from Newell
purporting to contain meeting minutes as attachments but then fail to alert
Newell if, in fact, he did not receive any attachments. 25 Nevins, however,
did not reply to Newell's email to inform her that he did not receive the
attachments, nor did he inform her of this at the October 3, 2001 meeting.
Furthermore, even if Nevins did not receive the meeting minutes as email
attachments, the evidence presented at trial demonstrated that Nevins
attended the October 3, 2001 meeting and that Newell distributed paper
copies of the minutes to each member or director in attendance.26
D. Nevins's Removal
The members and directors of CADERA next met on October 24,
2001. Nevins attended the October 24, 2001 meeting. At the meeting,
Schuler reported on his review of Nevins's expenditures between January
2000 and July 2001. After summarizing guidelines regarding the use of
federal grant money by grantees, Schuler reported that he believed Nevins
inappropriately spent or inadequately accounted for approximately $55,000.
Nevins objected to Schuler's findings primarily on the grounds that a
grantee of a direct federal grant is afforded broad latitude in their use of
grant money, and that all of his expenditures at issue were in furtherance
of CADERA. Nevins also objected to the inclusion of nine expense items,
totaling approximately $6,000, which he claimed he had not been given a
specific opportunity to review. After discussion of Schuler's report and
Nevins's objections, Nevins was asked to leave the meeting because of his
conflict of interest and was not permitted to participate in the vote on his
status. Nevins protested but was escorted out by a security guard.27 The
Board then voted to terminate Nevins's employment as CADERA's
Executive Director. "Acting as Members of the Corporation," Kolodny,
Whitla, Tinker, Schuler, Bryan and Irving also unanimously voted to
remove Nevins from his seat on the Board.28
While Nevins was displeased by the Board's decisions on
October 24, 2001, he continued thereafter to address the Director
Defendants as directors. In an email dated November 1, 2001, Nevins
24

JDX 36, 43.
See Tr. at 331-42.
26
See id. at 466-67. The Court accepts Newell's testimony regarding this fact.
27Schuler employed a security guard for the meeting at the request of several
25

CADERA employees and Board members who approached him before the meeting and
expressed 28
their fear that "Raphael [Nevins] might do something reckless." Tr. at 528.
JDX 120.
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wrote "I hope that Carolyn [Tinker], Frank [Kolodny], George [Bryan] and
Vicki [Irving] chose [sic] to remain with CADERA for a long time, at least
to keep the rest of the newer Board members on course, and that each of
' 29
you play a very careful role in adding new members to the Board.
Through the end of January 2002, members of the Board and Nevins
continued to communicate regarding his disputed expenditures, as well as
back pay owed to Nevins.3 ° In fact, the Board and Nevins were involved
in a separate piece of litigation regarding Nevins's unemployment benefits
until early June 2002, when the Board decided to discontinue its active
opposition because of the administrative and financial burdens it caused.3'
On September 25,2002, the Board proposed that CADERA dissolve.
The Board sent notice to the CADERA members, including Nevins, of an
October 16, 2002 members meeting to vote on the proposal to dissolve
CADERA. After receiving the notice, Nevins, claiming to be the only
proper member of CADERA, executed a written consent on October 1,
2002 that purportedly: (i) removed all directors; (ii) reduced the number of
authorized directors on the Board from seven to three; and (iii) appointed
himself, Andrew Nevins and Lorna Samraj as directors of CADERA. On
October 3, 2002, Nevins sent a copy of the October 1 written consent to
CADERA's attorney and demanded that all directors relinquish their titles
immediately. The directors refused.
E. This Litigation
On October 15, 2002, Nevins filed this suit pursuant to 8 Del. C.
§ 225 seeking a declaration that he was the only valid member of CADERA
and a temporary restraining order prohibiting the dissolution of CADERA
by Defendants.32 After argument on Nevins's motion for a TRO, former
Vice Chancellor, now Justice, Jacobs determined that Nevins was not the
sole member of CADERA but rather that Nevins, Kolodny and Whitla were
all initial members and directors. After briefing and argument on the
parties' later cross motions for summary judgment, this Court found that
Tinker is a valid CADERA director.3 3 Trial was held August 2 through 4,

29

JDX 64.
See JDX 70, 73.

30

31

See JDX 78.
Defendants claim that as a result of Nevins's actions, a member meeting was never
held and no vote was taken on the Board's proposal to dissolve CADERA. See Defendants'
Answering33Brief to Plaintiffs Post-Trial Brief ("DAB") at 2 n.2.
At that time, the Court also found that Bryan, Schuler, Tinker and Irving were valid
members of CADERA. Thereafter, the Court allowed Nevins to reargue the membership issue
in the post-trial briefing.
32
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2004. This Memorandum Opinion reflects the Court's post-trial findings
of fact and conclusions of law.
II. ANALYSIS
Section 225 of the Delaware General Corporation Law states that,
"[u]pon application.., the Court of Chancery may hear and determine the
validity of any election, appointment, removal or resignation of any
director, member of the governing body, or officer of any corporation, and
the right of any person to hold or continue to hold such office." Nevins
contends that the Director Defendants are not valid directors of CADERA.
Nevins argues that the July 16, 2000 Written Consent, which he himself
executed, was not sufficient to make the Director Defendants valid
CADERA directors and that actions CADERA members and directors took
at meetings between August 1 and October 3, 2001 did not cure this
defect. 34 Additionally, Nevins argues that the October 24, 2001 votes to
remove him as an officer and director of CADERA were void because the
Director Defendants' votes were invalid, and because he was not permitted
to vote. Defendants argue that Nevins is equitably estopped from claiming
that the Director Defendants are not valid CADERA directors. Defendants
also claim that even if Nevins were not estopped, actions taken at the
August 1 through October 24, 2001 meetings were valid or, at the very
least, Nevins waived any objections he might have had to technical defects
related to those meetings.

'In his post-trial briefs, Nevins repeatedly asserts that Defendants breached their
fiduciary duties of loyalty and care. Nevins also asks this Court to rule on the validity of actions
he claims Defendants took to dissolve CADERA in September 2002. As the Court has stated on
the record on numerous occasions, this case was brought under § 225 and, as such, its scope is
limited to arguments regarding the validity of actions to elect or remove a director, officer or
member of CADERA. See Box v. Box, 697 A.2d 395, 398 (Del. 1997) ("a section 225 action is
not to be used for trying purely collateral issues"). "A claim is collateral to a § 225 proceeding
if it would not help 'the court determine the proper composition of the corporation's board or
management." Stengel v. Rotman, 2001 WL 221512, at *8 (Del. Ch. Feb. 26, 2001), affid, 783
A.2d 124, (Del. 2001) (quoting Agranoff v. Miller, 1999 WL 219650, at *18 (Del. Ch. Apr. 12,
1999), affd, 737 A.2d 530 (Del. 1999)). Nevins, however, continues to seek the Court's review
of collateral issues because of what he terms "material misdisclosure and negligent silence
revealed" at trial. See, e.g., Plaintiffs Post Trial Brief ("POB") at 64. All evidence admitted at
trial was for the purposes of this Court's determination under § 225. See In re Bigmar,Inc., 2002
WL 550469, at *17 (Del. Ch. Apr. 5, 2002). Therefore, Nevins's arguments that do not relate
to a determination of the proper composition of the Board are outside the scope of this case and
will not be addressed by the Court.
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A. The Validity of the Director Defendants' Election
1. The September 12, 2001 meeting
At the September 12,2001 meeting, members held a special election
to elect the entire Board to new terms. The Board was expanded from three
to seven persons on January 12, 2000. This expansion, coupled with
Shainwald and Ravaglia's refusal to become Board members and Whitman's
resignation, created three vacant seats on the Board. The record shows that
the defect in the July 16, 2000 Written Consent, which purports to fill these
vacancies with the Director Defendants, was unintended. Nevins, Whitla
and Kolodny all believed that the Director Defendants were validly made
Board members before September 12, 2001. While the previously elected
directors present at the September 12, 2001 meeting (Tinker, Whitla and
Kolodny) could have corrected this defect under the CADERA bylaw
provision that permits directors to fill vacancies on the Board, they did not.
Upon the advice of counsel, which ultimately proved to be only partially
correct at least in terms of notice requirements, the members of CADERA
elected all of the directors to new terms as evidenced by the meeting
minutes, which state:
[CADERA's attorney] stated that she was unable to obtain
appropriate documentation that . . . George Bryan, Vicki

Irving, Bill Schuler, or Carolyn Tinker had been formally
elected to the board of directors. [CADERA's attorney] stated
that it would be appropriate... for the Members to elect the
entire board of directors for new terms. Following discussion
it was unanimously:

RESOLVED FURTHER, that the following persons are
hereby elected as directors of the corporation: George Bryan,
Vicki Irving, Bill Schuler, Carolyn Tinker, Dean Whitla,
Frank Kolodny, and Raphael Nevins.3 5
Therefore, the meeting was a special meeting of members to elect directors
which, under CADERA's bylaws, requires 10 days notice and a statement
35

JDX 45. Upon closer examination, the parties have agreed that, contrary to the
statement by CADERA's counsel, Tinker was formally elected to the Board before the
September 12, 2001 meeting.
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of purpose.36 The members, including Nevins, however, received only the
two days notice required for director meetings and no clear indication that
a member election of directors would occur. Consequently, notice of the
September 12, 2001 members meeting was faulty.
Nevins correctly asserts that invalid notice destroys the validity of
director or member meetings and the validity of all corporate actions taken
therein. 37 Nevins also argues that the actions taken by the Board were void
rather than voidable. Under Delaware law, the distinction between those
two categories is well established.
The essential distinction between voidable and void acts is
that the former are those which may be found to have been
performed in the interest of the corporation but beyond the
authority of management, as distinguished from acts which
are ultravires, fraudulent or gifts or waste of corporate assets.
The practical distinction . . . is that voidable acts are
susceptible to cure by shareholder approval while void acts
are not.38
Void acts are not ratifiable "because the corporation cannot, in any case,
lawfully accomplish them. 39 Void acts are "illegal acts or acts beyond the
authority of the corporation."4" In contrast, voidable acts are ratifiable
because the corporation can lawfully accomplish them if it does so in the
appropriate manner."
The corporate actions taken at the September 12, 2001 meeting and
at issue in this case were: (1) a member vote to elect Nevins, Kolodny,
Whitla, Tinker, Irving, Schuler and Bryan to the Board, (2) election of
Schuler as Chairman of the Board, (3) ratification of the August 22, 2001
approval of Tinker and Director Defendants as members of CADERA, and
(4) ratification of the August 1, 2001 election of Newell to the newly
created office of President.42 CADERA's bylaws clearly allow the
Corporation to hold a special election of members to elect directors to the

II, 4.
See, e.g., In re Bigmar, 2002 WL 550469, at * 16 (finding that because corporate
actions were taken at an invalid meeting, those actions were invalid).
38
Michelson v. Duncan,407 A.2d 211,218-19 (Del. 1979) (internal citations omitted).
39
HarborFin. Partners v. Huizenga, 751 A.2d 879, 896 (Del. Ch. 1999).
4Old.
36Art.

37

41

See id.
At the September 12, 2001 meeting the Board also expanded the size of the Board
to seven directors. Since the parties agree that this expansion was already effectively
accomplished by the January 12, 2000 written consent, that aspect of the Board's action was
superfluous and need not be addressed further.
42
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Board.43 They also allow the Board to create other corporate offices, such
as President, "as may from time to time be authorized by the Board of
Directors" and elect a Chairman of the Board." CADERA's certificate of
incorporation authorizes the Board of Directors to approve individuals for
membership in the Corporation.45 Nothing in Delaware law prohibits such
action. Thus, all of the disputed corporate actions listed above lawfully
could have been accomplished by the Defendants had they done them in the
appropriate manner, i.e., had they given proper notice of the meeting.
These actions were in the interest of CADERA and did not constitute ultra
vires acts, fraud46 or corporate waste. Adding individuals with such
distinguished reputations as the Director Defendants as directors and
members of CADERA helped to increase the Corporation's credibility and
ability to obtain funding. Therefore, the corporate actions at issue were
voidable actions susceptible to cure by member approval and to the defense
of estoppel.
2. Nevins's objection to improper notice is barred by
acquiescence and laches
Nevins is barred from contesting the validity of the September 12,
2001 meeting by the doctrines of acquiescence and laches. To prove
acquiescence Defendants must demonstrate that Nevins had full knowledge
of his rights and the material facts surrounding the September 12,2001 vote
and "(1) remain[ed] inactive for a considerable time; or (2) freely d[id]
what amounts to recognition of the complained of act; or (3) act[ed] in a
manner inconsistent with the subsequent repudiation, which leads the other
party to believe the act has been approved."47 To prove laches Defendants
must show that "(a) plaintiff knew (or should have known) of its rights or

43Art. II,

1, 2.

"Art. IV,
1, 2, 6.
45Art. VI.
"4TheCourt disagrees with Nevins's characterization of the Board's efforts to include
him in the September 12, 2001 meeting. Nevins argues that the Board's actions "amount to
trickery and deceit" (POB at 46) such as that found in Oberly v. Kirby, 592 A.2d 445 (Del. 1991).
As the Court found in Section I supra, Nevins could not physically attend the September 12,
2001 meeting because he had to appear at a proceeding in Texas in connection with the air rage
charges filed against him. The Board made arrangements with Nevins to contact him at his
attorney's office in Texas. When the Board called the phone number provided to them by
Nevins, however, they were told that Nevins was unavailable. Therefore, the Court finds that
Nevins failed to show the existence of "trickery and deceit" or fraud by the Board in connection
with any aspect of the September 12, 2001 meeting. The Court has reached the same conclusion
as to the other relevant meetings from August 1 through October 24, 2001.
47CantorFitzgerald,LP. v. Cantor,2000 WL 307370, at *24 (Del. Ch. Mar. 13,2000)
(internal citations omitted).
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claim; (b) plaintiff failed to assert its rights or claim; and (c) defendant has
its position or otherwise materially relied on plaintiffs
materially changed
' 48
assert.
to
failure
Nevins had full knowledge of his rights and the material facts
surrounding the September 12, 2001 meeting. Nevins was the founder,
Chairman of the Board and Executive Director of CADERA. In these
capacities, Nevins was familiar with CADERA's certificate and bylaws, and
the rights he enjoyed as both a member and director. Furthermore, Nevins
had notice of the faulty elections of the Director Defendants by at least
October 3,2001 .49 Nevins attended the October 3, 2001 meeting where the
Board approved the September 12, 2001 meeting minutes. Those minutes
clearly disclosed that members elected the Director Defendants to the
Board for new terms. The Court has found that Nevins received the
September 12, 2001 meeting minutes before the October 3, 2001 meeting
as an attachment to an email, and at the meeting as a handout. While
Nevins claims that CADERA did not give him access to corporate books
and, therefore, he did not have knowledge of material facts, the purportedly
withheld documents relate to his collateral claims regarding Defendants'
alleged breaches of their fiduciary duties rather than the validity of the
September 12, 2001 election of the Director Defendants to the Board.
Therefore, Nevins had full knowledge of his rights and the material facts
surrounding the September 12, 2001 election.
Nevins also acted in a manner inconsistent with his later challenge
to the validity of the Director Defendants' directorships. At the October 3,
2001 meeting, Nevins approved the September 12, 2001 minutes that
disclosed the election of the Director Defendants. Thereafter, Nevins
repeatedly treated the Director Defendants as directors. For example,
Nevins did not object to the Director Defendants' participation in the
October 24, 2001 meeting. This failure to object is significant. If Nevins
truly believed that the September 12, 2001 election was faulty and that the
Director Defendants were not valid CADERA directors, why would he
allow them to participate in a vote to remove him from his CADERA
positions? Even after the October 24, 2001 meeting Nevins continued to
address the Director Defendants as directors in his communications with
them.5 ° Nevins's actions after he had notice of the September 12, 2001

48

Gotham Partnersv. Hallwood Realty Partners, 714 A.2d 96, 104 (Del. Ch. 1998).
See President & Fellows of Harvard Coll. v. Glancy, 2003 WL 21026784, at * 17
(Del. Ch. Mar. 21, 2003) (finding that plaintiffs were on notice of faulty elections from the
moment they became the beneficial owners of their shares).
Ssee JDX 64.
49
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election are therefore inconsistent with his later challenge to the validity of
that election.
The first time Nevins objected to the September 12, 2001 election
was in October 2002, over a year later. In the circumstances of this case,
the passage of that much time constitutes unreasonable delay that injured
Defendants. 5 The Director Defendants relied on Nevins's apparent acquiescence to their CADERA directorships. The Board took a number of
actions during the intervening year, including removing Nevins as a
CADERA officer, participating in litigation regarding Nevins's unemployment benefits and proposing a resolution to dissolve the Corporation. Had
Nevins made a timely objection, the Board easily could have given
members proper notice and re-elected the Director Defendants. Therefore,
all Defendants, including the Corporation, have been harmed by Nevins's
unreasonable delay.
Under the doctrines of laches and acquiescence, Nevins is barred
from objecting to the two days, rather than ten days, notice he received of
the September 12,2001 meeting and the lack of a full statement of purpose.
Thus, the actions taken at the meeting are valid and Nevins's objection to
the notice is effectively waived.52 Article IX of CADERA's bylaws state
that:
Any meeting.., with respect to which notice is waived by
any absent Member or director may be held at any time for
any purpose and at any place and shall be deemed to have
been validly called and held, and all acts performed and all
business conducted at such meetings shall be valid in all
respects.
Therefore, the Director Defendants validly were elected CADERA
directors, Schuler was elected as the new Chairman of the Board and the
Board's actions during the three months preceding the September 12, 2001
meeting were ratified.53

5

'See Stengel, 2001 WL 221512, at *7 (finding plaintiffs objection to the validity of
a director election, where plaintiff had knowledge of the defect and waited one and a half months
after the election to challenge it, constituted unreasonable delay).
52
A11 other members and directors were present at the September 12, 2001 meeting.
Article II, 1 4 of CADERA's bylaws states that "[aittendance of a Member at a meeting shall
constitute a waiver of notice of such meeting, except where the Member attends for the express
purpose of objecting to the transaction of any business because the meeting is not lawfully called
or convened." See also Art. II, 1 11. Therefore, all other members of CADERA also waived
their right to object to the notice of the meeting.
53
The Board's actions during the three months preceding the September 12, 2001
meeting included its August 1, 2001 election of Newell as president, and its August 22, 2001
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3. In the alternative, equitable estoppel applies
All Board members, including Nevins, have contributed valuable
efforts to a charitable and educational cause. Such contributions to society
are commendable. Therefore, it is unfortunate that this acrimonious
situation has arisen out of the initial noble intentions of all parties.
It has long been held that:
All plaintiffs seeking the aid of equity's extraordinary
remedies do so subject to the maxim that he who seeks equity
must do equity. This maxim is often invoked to dismiss the
bill of a plaintiff who by his own actions has misled the
defendant to his undoing, or who has stood silently aside and
watched an innocent defendant dig his own pitfalls. The
maxim lies in the heart of equity and means simply that
irrespective of the nature of the remedy sought a plaintiff will
not be given that which he seeks unless he is prepared to
recognize and concede the rights of his adversary
and accept
54
them as a condition to the relief he seeks.
Nevins is equitably estopped from claiming that the Director Defendants
are not valid directors of CADERA. The doctrine of equitable estoppel is
invoked "when a party by his conduct intentionally or unintentionally leads
another, in reliance upon that conduct, to change position to his
detriment."5 The party claiming estoppel must demonstrate that: (i) they
lacked knowledge or the means of obtaining knowledge of the truth of the

approval of Bryan, Irving, Schuler and Tinker as members of CADERA. Nevins did not receive
proper notice of these meetings. However, as discussed in Section II.A.1 supra, the actions
taken at the August 1 and 22, 2001 meetings were voidable actions that could be ratified by
members. "It is the law of Delaware, and general corporate law, that a validly accomplished
shareholder ratification relates back to cure otherwise unauthorized acts of officers and
directors." Michelson, 407 A.2d at 219. This court has, in the past, noted the parallels between
shareholders and members stating that, "8 Del. C. § 141(j), which governs the relationship
between the members and directors of a nonstock corporation, states '[e]xcept as may be
otherwise provided by the certificate ..., section [141] shall apply to . . . a [nonstock]
corporation, and when so applied, all references to... stockholders shall be deemed to refer to
...the members of the corporation ....
.- Oberly, 592 A.2d at 459 n.8. At the September 12,
2001 meeting, the members ratified the Board's August 1 and 22, 2001 actions. Therefore,
Newell was elected as President, and Tinker, Irving, Schuler and Bryan became members of
CADERA as a result of the September 12, 2001 ratification. Nevins's motion for reargument of
the Court's July 30, 2004 entry of summary judgment that Tinker, Irving, Schuler and Bryan
were members of CADERA is therefore denied, except to the extent that this Memorandum
Opinion clarifies
the grounds for the Court's decision.
54
RichardPaul,Inc. v. Union Improvement Co., 91 A.2d 49, 54-55 (Del. 1952).
55
Wilson v. American Ins. Co., 209 A.2d 902,903-04 (Del. 1965). See also Waggoner
v. Laster, 581 A.2d 1127, 1136 (Del. 1990).
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facts in question; (ii) they reasonably relied on the conduct of the party
against whom estoppel is claimed;56 and (iii) they suffered a prejudicial
change of position as a result of their reliance.5 7 Equitable estoppel has
been applied in the corporate context where, for example, "a stockholder,
with knowledge of the facts, consents or acquiesces in the acts of directors
or other corporate officers."58 Regardless of the form of the action, the
burden ofproof of estoppel rests upon the party asserting it.59 Furthermore,
equitable estoppel must be proven by clear and convincing evidence; "[a]n
estoppel may not rest upon an inference that is merely one of several
possible inferences."6
The Director Defendants have established by clear and convincing
evidence all of the required elements necessary to show that Nevins is
equitably estopped from claiming that they are not valid CADERA
directors. First, the record demonstrates that the Director Defendants did
not know of the defect in the July 16, 2000 Written Consent. The Director
Defendants were not yet part of the Board when the July 16, 2000 Written
Consent was executed by Nevins, but not circulated to Whitla and Kolodny
for their signatures. Second, there is ample evidence that Nevins held the
Director Defendants out as valid CADERA directors both to the
Defendants and third parties.61 There was no reason for the Director
Defendants to question the validity of their seats on the Board. Besides
Nevins's assertions that they were CADERA directors, none of the Initial
Directors objected to their presence and participation as directors in Board
meetings.62 Thus, the Court finds that it was reasonable for the Director
Defendants to rely on the assertions of Nevins, and tacit acquiescence of

56

See Monterey Inv., Inc. v. Healthcare Prop., 1997 WL 367038, at *5 (Del. Ch.
June 26, 1997).
57
See Wilson, 209 A.2d at 904; Waggoner, 581 A.2d at 1136.
58
Waggoner, 581 A.2d at 1136-37.
59
Employers'Liab. Assurance Corp. v. Madric, 183 A.2d 182, 184 (Del. 1962).
6°Employers'Liab.,
183 A.2d at 188.
61
See Section I supra.
62
This situation is unlike others where the court has found a party's reliance
unreasonable. See, e.g., ProgressiveInt'l Corp. v. E.I. Du Pont de Nemours & Co., 2002 WL
1558382, at *7 (Del. Ch. July 9, 2002) (discussing cases where courts have found sophisticated
parties' reliance on representations that are "inconsistent with a negotiated contract, when that
contract contains a provision explicitly disclaiming reliance upon such outside representations"
unreasonable). Before the September 12, 2001 meeting, there were no inconsistent terms or
other indicators that would have caused the Director Defendants to question Nevins's assertions
that they were valid CADERA directors. When the defect in the July 16, 2000 Written Consent
was brought to the Board's attention at the September 12, 2001 meeting, the directors and
members of CADERA promptly acted upon the advice of their counsel to cure the defect.
Moreover, Nevins, having learned of the action taken to cure the defect by at least the October 3,
2001 meeting, continued to attend meetings where Director Defendants participated as directors
without objecting to the validity of their positions. See Section II.A.2 supra.
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Whitla and Kolodny, that they were valid CADERA directors. Third, the
Director Defendants have suffered a prejudicial change of position as a
result of their reliance. Based on their belief that they were CADERA
directors, the Director Defendants have devoted time and effort to
CADERA and have exposed themselves to liability for actions they took
believing that they were directors. In fact, while a determination of such
issues is outside the scope of this action, the Court notes that since the
filing of this litigation in October 2002, Nevins has accused Defendants of
having breached their fiduciary duties during the pre-litigation period. In
these circumstances, equitable estoppel applies to prevent Nevins from
asserting that the Director Defendants are not valid CADERA directors.
Nevins suggests that it was CADERA's attorneys' silence regarding
missing signatures on the July 16, 2000 Written Consent that caused it to
be defective. The Court finds this argument without merit. As Executive
Director and Chairman of the Board of CADERA, Nevins bears at least
some responsibility for the defect in the July 16, 2000 Written Consent. It
is not necessary, however, to determine who was ultimately at fault for not
obtaining Kolodny and Whitla's signatures. The law is clear that even
"[u]nintentional conduct which induces reliance of another to his detriment
is sufficient to create an estoppel."' 63 Nevins believed that he had made the
Director Defendants proper directors through the July 16, 2000 Written
Consent. Nevins's misrepresentations, whether intentional or not, misled
the Director Defendants to believe that they were valid CADERA directors.
The Director Defendants reasonably relied on Nevins's consistent
representations and conduct up to October 2002 indicating that they were
CADERA directors to their detriment.' Thus, even ifNevins did not know
of the defect in the July 16, 2000 Written Consent, he is still equitably
estopped from asserting that the Director Defendants are not valid
CADERA directors.
Nevins also argues that Defendants' actions at the August 1 through
October 24, 2001 meetings were void rather than voidable. While Nevins
is correct that estoppel does not apply in situations "where the corporate
contract or action approved by the directors or stockholders is illegal or
void, ' 65 the disputed actions in this case were merely voidable. 6 ' Therefore,
Nevins is estopped from claiming that the Director Defendants are not valid
CADERA directors.

63

Kojro v. Sikorski, 267 A.2d 603, 607 (Del. Super. 1970).
64See
Pre-Trial Order II, 61-62, 65, 68, 72-73, 75-79, 81, 83-84; JDX 64.
65
Waggoner, 581 A.2d at 1136-37.
66See discussion supra Section II.A. 1.

1134

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 30

B. Was Nevins's Removal Valid?
Nevins is not entirely estopped, however, from requesting a
determination of whether he is a valid CADERA director. Section 225(a)
allows the Court to "determine the validity of any . . . removal or
resignation of any director ... or officer of any corporation." At the
October 24, 2001 meeting, Nevins was removed both as a director and an
officer of CADERA. Nevins argues that his removal as an officer was
improper because the Director Defendants were not valid directors. He
argues that his removal as a director was improper because Tinker, as well
as the Director Defendants, were not valid members of CADERA. Finally,
Nevins argues that the vote to remove him from his positions was invalid
because he was disenfranchised when the Board did not permit him to vote.
Defendants respond first that the Director Defendants became valid
CADERA directors at the September 12, 2001 meeting. They also argue
that Tinker and the Director Defendants were made valid CADERA
members at the August 22,2001 meeting. Finally, Defendants contend that
even if, as Nevins contends, the Director Defendants are not valid
CADERA directors and, along with Tinker, not valid CADERA members,
a majority of the remaining uncontested directors and members of
CADERA still voted to remove Nevins from his positions.
For the reasons discussed above, the Court has determined that the
Director Defendants are valid CADERA directors and that they and Tinker
are valid CADERA members. Accordingly, the Court concludes that
Nevins's challenges to his removal based on the identity of the CADERA
members and directors are without merit. The only argument relating to
Nevins's removal that merits further analysis is his disenfranchisement
claim.
1. The October 24, 2001 meeting
It is undisputed that all members and directors of CADERA were
present at the October 24,2001 meeting and that notice for the meeting was
Schuler presented his conclusions regarding Nevins's
sufficient.
questionable expenditures of CADERA's grant money. Based on Schuler's
letter to him dated September 15, 2001, Nevins had ample notice that the
Board would be meeting to discuss termination of his positions at
CADERA in October 2001. At the October 3,2001 meeting, which Nevins
attended, the time for the October 24, 2001 meeting was set. At the
October 24, 2001 meeting, Nevins was given an opportunity to defend
himself.
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Defendants claim that they asked Nevins to leave before any vote
took place because they considered him an interested party. It is well
settled that a director is considered interested when "a corporate decision
will have a materially detrimental impact on a director, but not on the
corporation and the stockholders. In such circumstances, a director cannot
be expected to exercise his or her independent business judgment without
being influenced by the adverse personal consequences resulting from the
decision."67 The decision to remove Nevins from his position as Executive
Director, a paid position at CADERA, arguably had a materially
detrimental impact on Nevins, but not the Corporation. Therefore, with
regard to the Board vote to remove him as an officer, Nevins may have
been an interested director. In any event, the Board may have committed
a procedural error in refusing to let Nevins participate in the vote on
whether he should be terminated as Executive Director of the Corporation.
The evidence presented, however, suggests no improper purpose or bad
faith motivation of the Board in asking Nevins to leave before the vote on
that resolution.
The Board's removal of Nevins as a director is more problematic.
Defendants argue that the Board had the power to take that action. Nevins
contends that members, rather than directors, must remove directors and
that, in his capacity as a member of CADERA, he was improperly
prevented from voting. Section 141(k) of the DGCL states that directors
may be removed with or without cause by a majority of the shares of the
company. 68 "[B]y negative implication intended by the draftsmen, directors
do not have the authority to remove other directors."69 Furthermore, the
CADERA bylaws provide that "[d]irectors may be removed, with or
without cause, as provided from time to time by the Delaware Statutes as
then in effect."7 Thus, the CADERA members, including Nevins, had the
right to vote to remove Nevins as a director.

67

Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993).

688 Del. C. § 141(k). The reference to "shares" is deemed to refer to members of

CADERA under 8 Del. C. § 1410).
69
Rohe v. Reliance TrainingNetwork, Inc., 2000 WL 1038190, at *11 n.30 (Del. Ch.
July 21,2000). See also Stroud v. Milliken Enter., Inc., 585 A.2d 1306, 1309 (Del. Ch. Mar. 18,
1988) ("Generally, directors do not have power under Delaware law to remove fellow
directors."), appeal dismissed, 552 A.2d 476 (Del. 1989).
7
°Art. III, 11. Defendants argue that the inclusion of this provision in Article III
entitled "Board of Directors" indicates that removal of directors is a power given to directors
rather than members under CADERA's bylaws. Such a reading is inconsistent with the language
of the provision itself, which states that directors may be removed in accordance with Delaware
law. Delaware law does not permit directors to remove other directors. See Rohe, 2000 WL
1038190, at *11 n.30.
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Nevins argues that the facts of this case require application of the
Blasius standard of review to invalidate the votes to remove him from his
positions at CADERA. 7 The Blasius review is generally applied where:
"i) a stockholder vote or action by stockholder consent is imminent or
threatened; and ii) the board purposely thwarts the opportunity for that vote
or action to take place or takes steps to reverse the likely result (e.g., by
reducing the voting power of a particular stockholder)."72 Neither situation
is present in this case. No credible evidence presented to the Court
suggests that Defendants intended to entrench themselves or reverse the
result of the votes to remove Nevins from his positions at CADERA. In
fact, all members and directors of CADERA other than Nevins voted in
favor of removing him. While Nevins argues that Kolodny "was swayed
by the majority of the board when voting on actions related to [Nevins],"73
a fuller reading of Kolodny's testimony reveals no basis for finding that his
vote was improperly coerced. Though, after the October 24, 2001 meeting,
Kolodny decided that not all of Nevins's expenses questioned in Schuler's
report were necessarily unrelated to CADERA, he also testified that he was
never misled with regard to those expenses. Moreover, Kolodny's belated
change of opinion related only to Schuler's report. Kolodny testified that
the Board never misrepresented any fact to him to persuade him to vote in
favor of Nevins's removal.74 Defendants contend that because the remaining six members and directors unanimously voted to remove Nevins from
his positions at CADERA, even ifNevins had been permitted to vote in his
favor, the result of the votes would have remained unchanged and therefore
the October 24, 2001 votes should still stand. While Defendants' "no harm,
no foul" type argument regarding the validity of the votes to remove Nevins
is appealing given the particular facts of this case, "slippery slope"
concerns noted by the court in McKesson Corp. v. Derdigercause me to
view it with caution.75 Moreover, because Nevins's claims are barred by
laches and acquiescence or ratification as discussed below, the Court need
not decide whether the Blasius standard of review applies in this case.
The Court expresses no opinion on the merits of the Board's charge
in October 2001 that Nevins owed CADERA approximately $55,000,
except to find that Nevins has not shown that, based on the information
available at that time, the charge was made in bad faith or as a pretext for

71

See BlasiusIndus., Inc. v. Atlas Corp., 564 A.2d 651 (Del. Ch. 1988).
1n re Gaylord ContainerCorp. S'holders Litig., 753 A.2d 462,487 (Del. Ch. 2000).
See also Stroud
v. Grace, 606 A.2d 75, 91-92 (Del. 1992).
73
72

POB at 33.

74

See JDX 113 at 187-88.
75793 A.2d 385, 394 (Del. Ch. 2002).

