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towards the plaintiff."'' 42 The Court distinguished the plaintiffs claim in
Big Lots Stores, Inc. from the ProductionResourcesdefendant's debt on the
ground that the credit agreement benefiting the plaintiff in Big Lots Stores,
Inc. consisted of an unsecured note "due eight years after the 2002
transaction was set to close."' 4 3 Moreover, the Court emphasized that,
while, in ProductionResources, "all the challenged transactions occurred
in the context of an already insolvent company,"' 44 in Big Lots Stores, Inc.,
the complained-of breaches of fiduciary duty were alleged to have caused
the insolvency, which the Court found to be "classically derivative." 145 The
Court concluded that such claims "do not become direct simply because
they are raised by a creditor, who alleges that the breaches of fiduciary duty
caused it specific harm by preventing it from recovering a debt outside of
bankruptcy."'' 46 Assuming, arguendo, that a direct claim may potentially
be asserted in these circumstances, the Court follows this approach in
analyzing NACEPF's claim.
The analysis employed by the Court in Big Lots Stores, Inc. effectively limits direct claims, assuming arguendothat they are cognizable, by
creditors of insolvent firms for breach of fiduciary duty to allegations of
fact substantially similar to those pleaded by the plaintiff in Production
Resources. Indeed, Big Lots Stores, Inc. suggests a two-step approach for
determining whether a creditor has properly asserted a direct claim for
breach of fiduciary duty in the insolvency context. First, the Court must
determine whether the plaintiff-creditor has pleaded facts demonstrating,
with a high degree of certainty, that the creditor is entitled to payment and
that the entitlement is either currently or imminently due. 147 If the Court
concludes that the pleadings satisfy the demanding burden set forth by this
initial requirement, the Court must then consider whether the claimant's
allegations satisfy the second step of the analysis, which asks whether a
direct claim implicating invidious conduct or, in the words of Production
Resources, "such a marked degree of animus" has been properly pleaded.
In this instance, NACEPF has failed to allege facts satisfying the first
step of the above analysis. Put simply, the pleadings neither identify an
entitlement to payment that is clearly and immediately due nor do they
permit a reasonable inference to that effect. As a consequence, the Court
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See also ProductionResources, 863 A.2d at 798 (positing that a direct claim might
exist when directors display "marked degree of animus towards a particular creditor with aproven
entitlement to payment" (emphasis added)).

2007]

UNREPORTED CASES

need not consider whether the Complaint properly sets forth allegations
satisfying the second element of the analysis. 4
First, NACEPF has failed to allege the existence of an entitlement
that is "clearly" due. Instead, NACEPF's theory of the case assumes a
priori the existence of a fiduciary duty, upon Clearwire's entry into
insolvency, requiring that the Defendant Directors variously preserve
certain assets or relinquish Clearwire's claimed rights in those assets. This
assumption is made without first carefully delineating the nature of
Clearwire's obligations which make NACEPF a creditor holding a clear and
immediate claim.'49 For their part, the Defendants have vigorously denied
that NACEPF should be considered a "creditor" at all for purposes of this
litigation. In ProductionResources, the plaintiff-creditor was a judgment
creditor. In this instance, in support of its status as a "creditor" of
Clearwire, NACEPF merely identifies a clause of the Master Agreement
providing:
WHEREAS, Clearwire is prepared, and the Alliance Members
are prepared to accept, as royalties, the payments ... for
access to the Commercial Spectrum Capacity of the Channels
...
which payments and transfers are intended to generate an
aggregate value, as of Initial Closing, of $0.90 for each
Channel POP through a combination of cash commitment

118Because of its conclusion below, the Court does not attempt to define "animus" in
this
context. "Animus," of course, is only a convenient (and, one hopes, helpful) label for a concept
that likely will require iterative development. More specifically, the Court need not resolve the
question, posed in ProductionResources, of whether "pure self-dealing is the only fiduciarilyinvidious reason that might justify a direct claim by a disadvantaged creditor." 863 A.2d at 798.
The Court notes that this question is likely to be answered affirmatively-i.e., that in determining
whether the second-step of the analysis in this context has been satisfied, the Court should
examine whether, during the period of insolvency and for self-dealing purposes, collection of the
entitlement at issue has been wrongfully made more difficult or other creditors have been
wrongfully preferred. Cf Production Resources, 863 A.2d at 800 (noting the unique and
"suspicious pattern of dealing" alleged permitting an inference of preferential treatment benefiting
insiders and the "de facto controlling stockholder" over plaintiff-creditor).
It should also be noted that, although the Court uses the term "self-dealing" for convenience, this claim would conceivably also extend to wrongful preferences by directors for the
benefit of persons controlling the directors. Additionally, there is the possibility that a direct
claim might lie for "acts committed in contemplation of insolvency." McDonald, 174 U.S. at 40405 (applying principles of so-called "trust fund doctrine"). Of course, this notion is very distinct
from (and substantially more limited than) the broader "zone of insolvency." The Court only notes
the possibility that this narrow exception might apply in very limited circumstances, given our
case law's previous, intermittent citation to McDonald.
149It
may be that NACEPF considers itself a creditor simply because of the obligations
that flow in both directions between NACEPF and Clearwire under the Master Agreement.
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royalty, equity in Clearwire, an earn-out, use agreement
execution and usage royalties. 5 '
NACEPF argues that "[t]his shows that Clearwire had financial obligations
towards NACEPF and Alliance members, rendering NACEPF a creditor of
5
Clearwire with a right to demand its monetary dues for license usage."1 1
NACEPF also seeks to rely on financial projections prepared for the
Clearwire board of directors that projected certain outlays payable to
52
NACEPF and Alliance members.
As an initial matter, the financial projections referenced by NACEPF
are not contained within the allegations of the Complaint and therefore lie
outside the scope of matters that may be considered by the Court.
Moreover, even if the Court could consider them, the budgets of anticipated
future expenditures fail here to demonstrate a clear entitlement to payment,
much less one that is currently due. Significantly, the Defendants argue
that NACEPF recites the "WHEREAS" clause of the Master Agreement,
in its answering brief, "[p]resumably [in order to] draw[] the conclusion
that [P]laintiff 'had a right to payment' under the terms of the Master
Agreement." 153 The Defendants rightly point out that NACEPF has failed
to demonstrate, through the facts pleaded in the Complaint or even in its
brief, that "it was not paid what it was owed under the Master Agreement,
or that [NACEPF] performed under the terms of the Master Agreement in
some way that triggered an unfulfilled obligation of Clearwire to pay
[Pllaintiff."154 As a consequence, the Court cannot, based on the arguments
advanced by NACEPF, conclude that NACEPF
has met its burden of
55
alleging a clear entitlement to payment.1

IS'Master Agreement at 2.
5
1 'Ans. Br. at 28.
52
1 1d
53

'" Reply Br. at 12.
' 541d. at 12-13. On February 12, 2004, NACEPF voluntarily dismissed a separate action,
filed on November 20, 2003, against Clearwire for breach of contract. See N.Am. Catholic Educ.
Programming Found., Inc. v. Clearwire Holdings, Inc., C.A. No. 03C-11-172 (RRC) (Del.

Super.).

155
The Court notes that, at oral argument, NACEPFs counsel only briefly stated: "At the
time when we get to 2002.... the agreements with Sprint and WorldCom, some of them had
expired or come to their end. At that point, there was an immediate cash obligation on the part
of Clearwire." Tr. 41:1-5; see also Tr. 40:1-7 (citing Master Agreement, Preamble Clause (a));
Tr. 40:7-14. As an initial matter, it does not appear that the Complaint sets forth facts supporting
this particular proposition-nor was it referenced in NACEPFs answering brief. The Complaint's
principal allegations related (perhaps only tangentially, at best) to this proposition state, interalia,
that the market for wireless spectrum "collapsed" in June 2002 and that Clearwire "thereafter"
entered into negotiations with Alliance members to "end Clearwire's obligations to the members."
Compl. 91 34-35. The Complaint also provides that Clearwire ultimately settled with HITN and
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Indeed, it appears that the best argument in NACEPF's favor, given
the allegations contained in the Complaint, would be that Clearwire
breached its implied duty of good faith and fair dealing in failing to pursue
aggressively build-out of the envisioned wireless internet network. Such
a claim would not, on these facts, give rise to a clear entitlement to payment
satisfying the first prerequisite for a cognizable direct claim in this context.
NACEPF is one party to a contract, and its frustration is perhaps-indeed,
51 6
likely-better characterized as a claim under contract or tort law.'
Perhaps NACEPF has a colorable claim that Clearwire failed to abide, in
good faith, by the terms of the Master Agreement;' 57 however, this is the

ITF and that, "by October 2003," Clearwire "effectively went out of business;" but the Complaint
never alleges that a monetary obligation of Clearwire to NACEPF, coming due under the terms
of the Master Agreement, actually arose and was left unpaid. Certainly, it is difficult to view these
suppositions as satisfying the requirement that allege a clear entitlement to payment.
By scouring the terms of the Master Agreement, the Court, of its own accord, is able to
pick up a basis from which an obligation to pay potentially could have arisen. See, e.g., Master
Agreement, §§ 1.2(a) (describing a process by which "Individual Use Agreements" would be
subsequently entered into upon the occurrence of an "Availability Event," as those terms are
defined in the Master Agreement); § 9.3. NACEPF, however, has failed to place this argument
before the Court, instead making only general references to obligations for payment, as described
above. Indeed, it is unclear precisely when these obligations may have arisen, if ever. For
example, NACEPF has identified no information which the Court may consider for purposes of
this motion to dismiss regarding whether an "Availability Event" occurred during the relevant
periods, whether obligations arising pursuant to such an occurrence were left unmet by Clearwire,
and, most importantly, the extent to which Clearwire may have had discretion in entering into
additional agreements. Even assuming that an obligation to enter into additional "Individual Use
Agreements" (or any other unidentified obligation) arose, the bare pleadings of NACEPF (and its
references, in briefing and at oral argument, to the introductory provisions of the Master
Agreement) leave the Court unable to infer that any of those obligations was not fulfilled. At best,
NACEPFs arguments in this regard could be described as only conclusory allegations (if they are
allegations, at all), which do not aid in making the necessary inferences in NACEPFs favor.
Additionally, even assuming that a clear entitlement were shown, NACEPFs claim in this
respect would ultimately be derivative. The Court is required to make all reasonableinferences
in favor of the plaintiff on a motion to dismiss under Court of Chancery Rule 12(b)(6); however,
the only reasonable inference that may be drawn, based on the allegations, regarding non-payment
of this obligation, assuming it existed and was adequately pleaded, was that no funds (or only
inadequate funds) were available. NACEPF premises its claims on the theory that the Defendants
failed to pursue adequately the ostensible business plan of Clearwire, which resulted in its coffers
being empty. Thus, the harm was to the corporation, and the benefit of any remedy would flow
to the corporation.
56
1 Cf. ProductionResources, 863 A.2d at 801 (citing RGC Int'lInvestors, LDC v. Greka
Energy Corp., 2001 WL 312454, at *10 n.45 (Del. Ch. Mar. 7, 2001) ("Equity historically
'follows the law' and does not create remedies where the parties' behavior is already closely
regulated by the law.")); Production Resources, 863 A.2d at 801 n.88 ("In general ....
there
seems to be utility in applying fiduciary duty law quite cautiously, to avoid unduly benefiting
creditors by enabling them to recover in equity when they could not prevail on legal tort or
contract claims.").
57
1 But see supra note 154.
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subject of legitimate debate and therefore fails to constitute a "clear" debt
obligation of the ftrm."'
Second, given the Court's analysis above that NACEPF has failed to
demonstrate a clear entitlement to payment, NACEPF has also necessarily
failed to demonstrate that the alleged entitlement on which it seeks to
premise its claim has the immediacy necessary to maintain a direct claim
in this context. As in Big Lots Stores, Inc., no claim of NACEPF has been
reduced to judgment, even assuming that a breach of contract has occurred.
Judgment creditor status might not be necessary in the face of an
entitlement that is otherwise clearly and currently due. 5 9 In this instance,
however, the pleadings fail to allege facts from which the existence of such
a debt can be reasonably inferred.
The two-step approach followed here with respect to direct claims
comports with the principal policy considerations that underlie analysis in
this context. Foremost among these is the notion that directors of insolvent
corporations must retain the freedom to engage in vigorous, good-faith
negotiations with their creditors for the benefit of the firm.160 To hold
otherwise would, in the context of insolvency, not only cast a cloud of
uncertainty over directors' ordinary discretion to exercise freely their
rational business judgment, but arguably also would diminish the potential

'"58Similarly, NACEPF has not argued that Count I of the Complaint, for fraudulent
inducement, is a proper basis for creditor status in this context. The bulk of its arguments with
respect to that claim are directed toward allegedly fraudulent conduct of the Defendants, not
Clearwire. Therefore, to the extent NACEPF might have a claim (regardless of its viability), it
is against the Defendants. The Court notes, however, that NACEPF has briefly mentioned
conduct that might be charged to Clearwire-principally, if not entirely, in reference to statements
of intention contained in the Preamble of the Master Agreement. See Compl.
38. This
argument, although not advanced by NACEPF in support of its creditor status, would, interalia,
obviously fail to set forth a clearly held entitlement to payment and therefore could not serve as
the basis of a direct fiduciary duty claim in this context-assuming such a claim exists.
Additionally, to the extent that Count III arguably, might theoretically serve as the basis
for claiming creditor status in this context-an argument NACEPF has not advanced-such an
argument fails, interalia, for similar reasons in this context. Moreover, the "nexus" between the
claimed breach of fiduciary duty and such an entitlement, even if it were adequately alleged, is
not readily apparent.
"59Thisis an issue that the Court need not resolve, however, given the other inadequacies
of NACEPFs allegations described above. But cf Johnston v. Wolf, 487 A.2d 1132, 1135-37
(Del. 1985) (holding that plaintiff was not a "creditor" (of pre-merger corporation) granted
standing under 8 Del.C. § 174 to pursue claims against pre-merger directors for unlawful
redemption of stock where plaintiffs claim had not been reduced to judgment prior to merger).
'60Cf ProductionResources, 863 A.2d at 797 ("[D]irectors of an insolvent corporation
must retain the right to negotiate in good faith with creditors and to strike fair bargains for the
firm."); id. at 800 ("I do not rest my decision in any manner on the proposition that it is a breach
of fiduciary duty for the board of an insolvent company to engage in vigorous, good-faith
negotiations with a judgment creditor. That, in fact, might be the duty of a board, which
necessarily has to balance the interests of all those with a claim to the firm's inadequate assets.").
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that an insolvent corporation might emerge from insolvency on its own.
Moreover, to some extent, albeit neither easily defined nor universally
praised, the so-called "trust fund doctrine" may, however, inform analysis
in this context.'6 1 Assuming the so-called "trust fund doctrine" does, to
some degree, apply, 62 the initial requirement that a debt be both clearly and
immediately due arguably achieves a workable balance between the
complex realities of serving as a director 63of an insolvent firm and the
concerns implicit in "trust fund doctrine." 1
Additionally, although NACEPF argues that Clearwire was insolvent
or in the vicinity of insolvency from the moment the Master Agreement was
entered into, when the Complaint is "shorn of excess verbiage," it becomes
clear that the alleged conduct of the Defendants challenged by NACEPF is
better viewed as the cause of Clearwire's approach to the brink of
insolvency and, perhaps, slide into actual insolvency. The allegations in
the Complaint suggest that, as of the time of contract, Clearwire had been
provided with funds that, although not sufficient for the long-term, appear
to have been sufficient for the purpose of developing the "intended"
business opportunity in the short-term."6 As in Big Lots Stores, Inc.,
"claims of this type are classically derivative. "165

61

1 In conceding that a direct claim for "animus" might exist, Production Resources

suggests that, to some extent, semi-analogous trust principles might require that creditors not, in
certain circumstances (e.g., for self-dealing purposes), be wrongfully disadvantaged vis-a-vis
other creditors.
See 863 A.2d at 798 n.77. Cf supra note 118.
162But cf.Asmussen, 156 A. at 181. The Court, in ProductionResources, acknowledged
that venerable case law holds that directors of an insolvent corporation may generally prefer one
creditor over another. See 863 A.2d at 792, 798 (citing Asmussen, 156 A. 180). This line of case
law, however, imposes the limitation that directors may not exercise this discretion for selfdealing purposes. See Penn. Co. for Ins. on Lives & Granting Annuities, 174 A. 112. This
limitation would also most likely extend to preferences for the benefit of persons or entities by
which the directors are controlled.
It may bear repeating that the analysis contained in the text above only assumes the
existence of a direct claim which may be asserted by creditors for "animus." The venerable line
of case law discussed above, however, arguably addresses only distributions of corporate
assets-i.e., dissipating the corporation's pool of available assets, which would presumably
constitute a derivative claim under the modem test enunciated in Tooley. See, e.g., Penn. Co.for
Ins. on Lives & Granting Annuities, 174 A. at 116 (suggesting, through its "lifeboat" example,
that recognition of claims for preference implicating directorial self-dealing may be limited to
instances in which injury to the corporation occurs and that this doctrine is perhaps better viewed
as flowing from "applied common honesty" than "so-called 'trust fund theory").
'It should be noted that this Memorandum Opinion does not reach the applicability of
the presumptions of the business judgment rule, because the Court concludes that NACEPF has
failed, as an initial matter, to set forth allegations satisfying the elements of the underlying
claim--assuming, arguendo, such a claim exists.
"See supra note 97 and accompanying text.
1652006 WL 846121, at *7 (quoting ProductionResources, 863 A.2d at 776). It is not
as easy to fault Clearwire's directors as NACEPF suggests it should be for failing to relinquish
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Unlike in ProductionResources,Clearwire's alleged debt obligation,
as alleged in the Complaint, to NACEPF was neither clear nor
immediate." 6 Therefore, even assuming that a limited direct claim might
be asserted by a creditor of an insolvent corporation in this context, the
Court concludes that NACEPF has failed to allege facts which set forth
such a claim. NACEPF may not now recover for its own benefit what it
perhaps could not have recovered through contract or tort by transforming
its claims into one claim for breach of a fiduciary duty that it can directly
pursue.
IV. CONCLUSION
Accordingly, Count II of the Complaint fails to state a claim upon
which relief can be granted and must be dismissed. Therefore, for reasons
also set forth above, the Court is without personal jurisdiction over the
Defendants with regard to Counts I and III, which must be dismissed.
Accordingly, the Defendants' Motion to Dismiss is granted. An
implementing order will be entered.

IN RE PNB HOLDING CO. SHAREHOLDERS LITIGATION
No. 28-N
Court of Chancery of the State of Delaware,New Castle
August 18, 2006

Clearwire's claim to license rights under the Master Agreement-conduct which forms the
principal basis for NACEPFs alleged breach of fiduciary duty claim-when that was the one
significant asset Clearwire appears to have had.
'6As noted above, because NACEPFs claim fails to satisfy the foundational requirements
for a direct claim for breach of fiduciary duty in this context, the Court does not consider whether
the pleadings properly allege facts supporting the second step of the analysis. Therefore, the
Court also does not reach the issue of whether "animus," see supra note 148, can supply the final

ingredient for a direct claim for breach of fiduciary duty in this context.
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Ronald A. Brown, Jr., Esquire, and Bruce E. Jameson, Esquire, of Prickett,
Jones & Elliott, P.A., Wilmington, Delaware; and Arthur T. Susman,
Esquire, John R. Wylie, Esquire, Matthew T. Heffner, Esquire, and
Matthew Hurst, Esquire, of Susman, Watkins & Wylie, LLP, Chicago,
Illinois, of counsel, for plaintiffs.
Thomas A. Beck, Esquire, of Richards, Layton & Finger, P.A.,
Wilmington, Delaware; and W. Scott Porterfield, Esquire, Annaliese F.
Fleming, Esquire, and Barack Ferrazzano Kirschbaum, Esquire, of Perlman
& Nagelberg LLP, Chicago, Illinois, of counsel, for defendants.
STRINE, Vice Chancellor

This post-trial opinion addresses the claims of stockholders of a rural
Illinois bank holding company, PNB Holding Company, who were cashed
out in a merger that had the purpose and effect of allowing PNB to
reclassify itself as a subchapter S corporation (the "Merger"). To have that
effect, the Merger had to reduce the number of PNB stockholders
remaining after the Merger to no more than seventy-five. The stockholders
of PNB were offered $41.00 per share in the Merger. Several stockholders
dissented from the Merger and perfected their appraisal rights. The
remaining stockholders accepted the Merger consideration but through
class counsel now complain that the directors of PNB breached their
fiduciary duties and that the Merger was unfair. That is, this opinion
resolves both an appraisal claim and an equitable challenge to the Merger.
A major issue decided in this opinion is whether the Merger is
subject to entire fairness review. The plaintiffs claim that it is subject to
heightened review because the PNB directors, and many members of their
families, remained in the "golden circle" of PNB ownership after its
conversion into an S corporation while the numerical majority of PNB
stockholders were cashed-out. Because the directors and their family
members who would remain collectively held 59.5% of the stock, the
plaintiffs claim the Merger was destined to receive the required vote. As
a result, the plaintiffs argue that this case should be analyzed as a
controlling stockholder merger, governed by Kahn v. Lynch Communications Systems, Inc.1 I reject that argument, however, because the largest
bloc held by any PNB director was 10.6%, and the directors were not
bound together by voting agreements or other material, economic bonds to
justify treating them as a unified group.

'638 A.2d 1110 (Del. 1994) (hereinafter, "Lynch").
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Although I do not believe Lynch governs review of the Merger, I do
find that the Merger is presumptively subject to entire fairness review. By
deciding to embark on the Merger, the PNB directors created a zero-sum
game. Each of them (and their family members) stood to gain by paying as
little as possible to the departing PNB stockholders. The Merger contemplated only sixty-eight of PNB's more than 300 stockholders remaining in
the new S corporation. The reality, then, was that the PNB directors were
assured of remaining in this golden circle and far more than half of the
remaining PNB stockholders would be on the outside. In this conflicted
situation, the PNB directors are bound to show that the Merger was fair to
the departing stockholders or to point to the presence of a cleansing device,
such as approval by a special committee of independent directors or an
informed majority-of-the-minority vote, in order to justify review under the
business judgment rule. The first device was not employed here, and a
majority of the minority was not obtained. Therefore, the entire fairness
standard applies.
The question then becomes whether certain members of the equitable
class are precluded from recovery. I conclude that those stockholders who
voted for the Merger are barred from recovery. The PNB directors, I find,
despite the plaintiffs' arguments to the contrary, disclosed all material facts
in connection with the Merger. Thus, these plaintiffs are barred by the
doctrine of acquiescence from challenging the fairness of the Merger. By
contrast, I conclude that those stockholders who did not vote for the
Merger, but who simply forewent appraisal and accepted the Merger
consideration, are not barred from recovery. The consequence of that
ruling is that those members of the plaintiff class will receive the difference
between the fair value of PNB's shares on the Merger date and the
consideration paid to them in the Merger. That is, the recovery of the
stockholders who did not seek appraisal will track the recovery of the
plaintiffs who perfected their appraisal rights. After performing an
independent valuation, I conclude that the fair value of a share of PNB on
the date of the Merger was $52.34, which is $11.34 per share higher than
the consideration offered in the Merger. Therefore, the appraisal plaintiffs
are entitled to $52.34 per share, while the remaining plaintiffs (all of whom
accepted the Merger consideration) will receive $11.34 - the damages
resulting from the unfair Merger. Those awards will be subject to prejudgment interest at the legal rate, compounded quarterly.
I. Factual Background
These are the facts as I find them after trial.
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A. The Parties
The respondent in the appraisal portion of this combined
appraisal/equitable action is PNB Holding Company. PNB is a bank
holding company that, at all relevant times, owned only one bank Pontiac National Bank. For the sake of simplicity, I refer to PNB and the
Bank interchangeably.
The defendants in the equitable action were PNB's directors at the
time of the challenged Merger. Defendant H. Edward Vogelsinger was the
only PNB board member in management, and served both as Chairman and
Chief Executive Officer of PNB. The remaining defendant-directors are
Alonzo W. Clay, John G. Dargan, Richard Y. Dievendorf, Henry J. Eppel,
Thomas W. Ewing, J. Alan Gschwendtner, John J. Kelly, and Stephen W.
Snyder.2
The parties seeking recovery consist of two groups. The class of
appraisal petitioners is comprised of eighteen stockholders, representing
5,846 shares of PNB, who voted against the PNB conversion and perfected
their appraisal rights (the "Appraisal Class"). There is a dispute, resolved
later, about whether 3,000 other shares are in the Appraisal Class. The
Appraisal Class seeks an appraisal of the fair value of PNB as of the date
of the Merger by which PNB converted into an S corporation. The second
group seeking recovery consists of the plaintiffs in the equitable action.
The plaintiffs' counsel seeks recovery on behalf of all former PNB
stockholders who were cashed out in the Merger (the "Plaintiff Class").
That Class, which was certified on February 23, 2006, has "roughly 159
members" who represent 85,896 shares.'
The Plaintiff Class alleges that the Merger is subject to the entire
fairness standard and that the defendant-directors caused PNB to cash out
their shares at an inadequate price. As this court has become accustomed
to in combined appraisal/equitable actions, the actual relief sought by the
Appraisal Class and the Plaintiff Class is identical, consisting of the gap
between what the complaining Classes believed was the fair value of their
shares and the Merger price. Because of this identity in interests, I will
refer to the two Classes collectively as the plaintiffs, for the sake of giving
them a simple moniker.

2

For reasons that are not apparent, one director, Ralph B. Mandell, was not named as a
defendant in this action.
3
Order Certifying Class at 1.
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B. PNB And The Vogelsingers
PNB is headquartered in, and its original operations were located in,
Livingston County, Illinois. The parties describe Livingston County as a
place lifted from a Grant Wood painting. According to them, Livingston
County consists of farming communities located in north central Illinois
with a population of approximately 40,000 people, though the county has
experienced "almost no population growth... in nearly 150 years."'4 In
fact, the plaintiffs contend that they primarily consist of "farmers and their
wives.., who held shares... for a long time and had a sense of pride in
ownership of a local business."5 PNB was started as a small community
bank in 1934 after its predecessor, National Bank of Pontiac, became a
casualty of the Great Depression in 1933. It was formed by the grandfather
of defendant Vogelsinger and other members of the Pontiac business
community. After serving in World War II, Vogelsinger's father took over
the reins of PNB from his grandfather in 1948. Vogelsinger's father retired
from his role as president of the bank in 1982.
During his father's tenure, Ed Vogelsinger was not involved in the
affairs of PNB. Instead, he pursued a career in accounting in Chicago and
Milwaukee. A year after his father retired, however, Ed Vogelsingerjoined
the board of the Bank.
In 1994, Vogelsinger returned to live in Livingston County and took
over as Chairman of the Bank. Upon his arrival in 1994, the Bank's
operations were confined to the town of Pontiac. Although PNB was a
well-capitalized institution, it was not an impressive performer. With
Vogelsinger at the helm, PNB's board embarked on plans to change that by
expanding PNB to markets adjacent to Pontiac and Livingston County.
Despite the lengthy involvement of the Vogelsinger family in PNB,
Ed Vogelsinger's ascendancy to the Chairmanship did not result from the
exercise of voting control. At no time did the Vogelsinger family have
anything approaching voting control. Rather, the Vogelsinger family was
just one of many area families that owned shares in PNB, and the larger
stockholder families had representatives on the board.
C. The Expansion Of PNB
PNB opened its first non-Livingston County branch in 1995 in
Bloomington, Illinois, which is located in McLean County. In contrast to
Livingston County, McLean County had a rising population, more wealthy
4

Def. Op. Post-Trial Br. at 2.
'P1. Op. Post-Trial Br. at 1.
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residents, a younger population base, and "one of the strongest economies
in Illinois outside of Chicago."6 The expansion into McLean enabled PNB
to rapidly expand its lending in 1996 and 1997. Unfortunately, that
expansion was tainted by imprudent practices.
In 1997, as a result of bad loans made at the Bloomington branch, the
Office of the Comptroller of the Currency (the "OCC") declared PNB
unsafe and unsound. In addition, around this same time, the OCC gave the
trust department of the Bank an unsatisfactory rating.
As one of the steps taken in 1997 to address these regulatory issues,
PNB hired Thomas Criswell, an experienced commercial banker and
hospital CFO, to become the chief lending officer of the Bank. Vogelsinger
also expanded his own role at PNB and the Bank, assuming the top
managerial role of CEO at both as well as becoming President of PNB, the
holding company. In addition, the Bank hired a new trust officer and
increased its allowance for loan losses in order to adequately handle the bad
loans made at the Bloomington branch. In 1998, as a result of the increased
loan loss reserve, PNB reported negative earnings of $145,000 - only the
second annual loss in its operating history.
PNB began to recover in 1999, reporting annual earnings of $1.2
million, which was lower than PNB's earnings of $1.686 million in 1996,
the year before the regulatory issues began to affect earnings. The next two
years saw continued earnings growth, with net income of $1.635 million in
2000 and $1.917 million in 2001. As a result of the improvement, PNB
decided to continue its expansion into McLean County. In 2001, PNB
purchased a bank in order to establish a branch in Gridley, which is a
suburb of Bloomington. PNB also decided to lease office space in a
building known as the Brickyard in order to establish a second branch in
Bloomington (the "Brickyard Branch").7
In addition to leasing space for the Brickyard Branch, PNB
convinced the real estate investors who owned the Brickyard building to
become investors in PNB. Initially, those real estate investors intended to
open their own bank, but PNB negotiated with the group to instead invest
in PNB and to allow PNB to open its new branch in their building. Using
projections compiled by the investors that detailed their forecasted cost of
starting a bank, PNB offered the investors the opportunity to purchase PNB
shares at the price of $38.75 per share.

6

1d. at 3.
Around this time, PNB also purchased the right to use the name "People's Bank" for its

7

McLean County branches because that had been the name of a former bank with a strong presence
in that county.
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When the board of PNB was considering this expansion into Gridley
and the opening of the Brickyard Branch, Criswell created a set of five-year
projections for the Bank (the "Criswell Projections"). By this time,
Criswell had become the Bank's Chief Financial Officer and had assumed
the title of Bank President.
Criswell created the projections in December 2000 and presented
them to the PNB board in February 2001. The Criswell Projections involved a forecast of the Bank's future earnings based on its existing
business and the addition of the Gridley and Brickyard branches. The
projections initially were created by Criswell, but, after PNB secured the
new investors who had been planning on opening a bank in McLean County
themselves, Criswell incorporated some of their initial projections into his
own. The final projections that were presented to the board were comprehensive and presented a detailed five-year forecast for PNB's income,
beginning in 2001. According to the Criswell Projections, the expected net
income for PNB was $1.708 million in 2001, $2.011 million in 2002,
$2.408 million in 2003, $2.753 million in 2004, and $3.132 million in 2005.
In 2001, the first year of the Criswell Projections, PNB reported a net
income of $1.917 million, which exceeded the Criswell Projections by
approximately 12%. In 2001, then, PNB was expanding and managed to
achieve income greater than forecast in the Criswell Projections.
D. PNB Decides To Convert Into An S Corporation
In July 2002, even with the success of the McLean County
expansion, the PNB board began considering more fundamental strategic
options than simple expansion. At a board meeting on July 11, 2002,
Vogelsinger outlined a variety of strategic possibilities that PNB might
pursue, including merging with another bank of similar size, acquiring
smaller banks, converting to a so-called "S corporation," or continuing to
operate PNB under its current business plan. The board decided to
"continue to evaluate all strategic options in future meetings and have a
final decision by the end of the third quarter of 2002."8
In order to help the board in its deliberations, Vogelsinger drafted a
July 22, 2002 memorandum to the board that provided more detail with
respect to the options mentioned at the July 11 meeting. That memo
discussed two options: "the sell option" and "the grow to $500MM
option."' The issues raised concerning the sell option involved the universe
of potential buyers and how an appraiser would value PNB. The issues
8

8JX2at 3.
JX 16 at 2-3.

9
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raised concerning the growth option involved whether PNB could achieve
that level of assets through acquisitions or, potentially, a merger with
another bank, and whether achieving an asset level of $500 million would
allow PNB to continue to operate efficiently. As to either of the two basic
options that involved a sale of the Bank or a stock-for-stock merger,
Vogelsinger expressed concern about whether "CONTROL passed from the
current Board to another group and will we have been paid for that change
of control." 0 That memo promises "more to come" about the possibility of
an S corporation conversion."1 The essence of an S corporation conversion
is simple: by converting to the S corporation form, PNB would be relieved
of the duty to pay corporate level taxes and its stockholders would be
directly taxed, at individual rates, for income earned by the company.' 2
Additional information about conversion to an S corporation came
in the form of a presentation by Vogelsinger to the PNB board at its next
meeting on August 30, 2002. Vogelsinger listed the advantages of S
corporation status, including the increased return that would result to
continuing stockholders through the elimination of double taxation on
distributions, and the disadvantages, including the requirement to reduce
the number of PNB stockholders to seventy-five to attain eligibility as well
as the inability to use PNB stock for future acquisitions. 3 Vogelsinger also
briefly addressed the option of seeking out a merger of equals with another
small, regional bank and informed the board that the Bank's returns likely
would not be enhanced by that type of business combination. The board
then had a "lengthy and meaningful discussion," and a motion carried to
allow Vogelsinger to "take such steps as may be necessary to position the
Company for conversion to a Subchapter S company, while at the same
time continuing to look at possible stock mergers with banks located in
Northern Illinois." 14
Given this authorization from the board, Vogelsinger sent a letter to
PNB stockholders on September 23, 2002, informing them that a series of
informal dinners would be held where he would present information on
PNB and its "future direction."'" At those dinners, Vogelsinger gave a
PowerPoint presentation to the stockholders titled "Controlling Our
Destiny" that discussed the S corporation structure and the benefits it would
provide to PNB, including a higher return on equity and the ability for PNB

l° Id. at 4 (emphasis in original).
'lid. at 5.
12See Delaware Open MRI Radiology Assoc., P.A. v. Kessler, 898 A.2d 290, 328 (Del.
Ch. 2006).
3
1 JX 3 at 2.
4
1 1d.

115 JX 25.
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to remain an "independent institution."' 6 Vogelsinger also presented
information to the stockholders concerning the implementation of an
employee stock ownership plan ("ESOP"). Vogelsinger touted the ESOP
as a benefit to the Bank's staff and a way to infuse PNB with cash as the
ESOP purchased shares from PNB.' 7 Finally, Vogelsinger informed the
stockholders that a necessary consequence of converting PNB to an S
corporation would be reducing the number of stockholders to a maximum
of seventy-five.
On November 18, 2002, Vogelsinger sent out a letter to PNB stockholders who were unable to attend the informal dinners that essentially
provided a recap of the presentation he gave at the dinners and stated that
"the S Corporation model reduces taxes, makes your Bank more
competitive and results in a more attractive investment to shareholders."' 8
Shortly after sending this letter, the PNB board formed an "S Corporation
Conversion Committee" on November 12,2002 to "work with.., attorneys
and advisers on the conversion to S Corporation Status."' 9 PNB then
retained Prairie Capital Services, Inc. to appraise PNB and determine the
"fair value" of PNB common stock.2 °
The Prairie Capital valuation was dated as of December 31,2002 and
arrived at a value of $40.74 per share of PNB common stock. 21 The Prairie
Capital conclusion, which is described in more detail later, was based on
a weighting of three major valuation analyses: 1) a discounted cash flow
valuation (20% weight); 2) a comparable companies valuation (40%
weight); and 3) a comparable acquisitions valuation (40% weight). The
Prairie Capital DCF used projections Prairie Capital developed after
considering PNB's business plans and results, the Criswell Projections and
a set of draft projections given to them by Vogelsinger, which Prairie
Capital revised to come up with its own estimates.
The S Corporation Conversion Committee next met on February 6,
2003 to discuss the Prairie Capital report and to determine what
recommendations it would make to the PNB board. Relying on the
valuation work done by Prairie Capital, and the fact that the Merger would
take place months after the date of the Prairie Capital report, the Committee
recommended payment of $41.00 per share to stockholders cashed out in
the conversion.22 The Committee further stated that the proxy materials
' 6JX 26 at 1.
7

1 1d.

18JX 27.
19

JX 31 at 1.

20

JX 29.

21
22

JX 38 at 13.
JX 34 at 2.
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would be distributed to stockholders in early April and recommended that
a shareholder meeting take place on April 30. The full PNB board met four
days later, on February 10, 2003, and representatives of Prairie Capital
were present to discuss the valuation report. After discussion and a
presentation by Prairie Capital, the board voted to accept the appraisal and
concluded that $41.00 per share would be fair to the cashed-out stockholders.23
Before going on with the rest of the story, let me put to rest one
argument made in a cursory fashion by the plaintiffs. That is the notion
that the record reflects that the PNB board ruled out options like a sale of
the Bank in order to entrench itself. The plaintiffs did not bother to present
any director other than Vogelsinger as a witness. As will be discussed,
Vogelsinger is the only director also involved in management. Almost all
of the directors own sizable blocs of PNB stock. Nothing in the record
indicates that they chose to turn their backs on attractive merger or
acquisition options to preserve their board positions, which the plaintiffs
do not even argue provide them with material fee income. In fact, the large
stock ownership of the independent board majority suggests that they had
a healthy incentive to pursue a sale or merger of the Bank if that promised
to benefit stockholders. The mere fact that Vogelsinger's July 22, 2002
memorandum notes the reality that, in certain types of mergers, the existing
board could lose control of the Bank's destiny, and raises the question of
whether the stockholders would receive an appropriate premium for that
transfer of control, does not, in itself, come close to convincing me that the
board acted to entrench itself. The Merger price may be tainted, but the
record does not support the inference that the board fixated on the S
corporation conversion, and rejected other options, because those other
options would risk the loss of their board seats.
E. The Proxy Materials
After the board voted in February to approve the Merger at a price
of $41.00 per share, PNB sent the proxy materials to stockholders on
April 9, 2003. The proxy statement scheduled a special meeting of
stockholders to occur on April 30, 2003 to "elect ten directors and to vote
on an Agreement and Plan of Reorganization."2 4 The proxy statement
further stated that "the Board of Directors unanimously recommends that
you vote for the directors and for the approval of the reorganization" 25 and
23JX

33 at 2.

jX
25
1d.

12 ("Proxy").
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also established the criteria for remaining a shareholder in the new S
corporation, which was to own at least 2,000 shares and be one of the
largest sixty-eight stockholders as of May 2, 2003.
The proxy statement further disclosed that all of PNB's "executive
officers and directors hold of record 2,000 or more shares or are otherwise
expected to qualify to receive shares of New PNB in the reorganization"
and that the Merger would "increase their percentage ownership interest in
New PNB. '26 The proxy statement stated that all directors and officers
were expected to vote their shares in favor of the Merger, and that in the
aggregate, the directors and officers of PNB owned 33.5% of PNB's
outstanding shares.27
The proxy statement further detailed what each of the directors and
officers controlled, and the holdings of other shareholders owning more
than 5% of PNB, as follows:
Beneficial Owner

Beneficial
Shares Owned

% of Outstanding Shares
Owned

Mary K. Dievendorf
Anne M. Vogelsinger
Alonzo M. Clay
Thomas L. Criswell
John G. Dargan
Richard Y. Dievendorf
Henry J. Eppel
Thomas W. Ewing
J. Alan Gschwendtner
John J. Kelly 28
Ralph B. Mandell
Stephen W. Snyder
H. Edward Vogelsinger

35,406
44,120
44,400
100
66,568
22,400
7,940
10,026
14,305
1,900
4,170
10,422
28,950

5.6%
7.0%
7.1%
0.1%
10.6%
3.6%
1.3%
1.6%
2.3%
0.3%
0.7%
1.7%
4.6%

The proxy statement, as is evident from, though not explicitly stated
in, the table, made it plain that several of PNB's other largest stockholders
were relatives of the directors. For example, the proxy statement indicated
that Mary K. Dievendorf (mother of director Richard Dievendorf)

26

1d. at 3-4.
1d. at 6.

27

28

Kelly, although he owned fewer than 2,000 shares, was not cashed out in the Merger
for unknown reasons.
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controlled 5.6% of the shares, and that Anne Vogelsinger (mother of
director Ed Vogelsinger) controlled 7.0% of the shares. That table also
includes the shares owned by the spouses of the directors and other
stockholders.
Aside from information on the criteria to remain a shareholder and
information about the directors, the proxy materials also included the
Prairie Capital report. Notably, that report included the projections for
years 2003-2007 that Prairie Capital utilized in its discounted cash flow
analysis. The proxy statement did not disclose the Criswell Projections,
which had been prepared in 2000.
The proxy statement also contained other PNB financial information.
The proxy statement provided the consolidated financial statements of
PNB, including its income statements, balance sheets, and return on assets
and equity data, for 1998-2002. The Prairie Capital report contained PNB's
financial statements for the years 1996-2002. The proxy statement also
provided the unaudited income and balance sheet data from the first quarter
of 2003 and offered a comparison with the financial results from the same
quarter of 2002. It listed the book value per share of PNB stock as $36.50
as of December 31, 2002 and the high market value for 2002 as $38.75 per
share. 29 That is, the $41.00 per share offered to cashed-out stockholders
represented approximately a 12% premium over PNB's book value and a
6% premium over market value. As to market value, it is worth observing
here that PNB's stock did not trade on a stock exchange; rather, when its
shares traded, they did so sporadically through transfers within the
community or as a result of over-the-counter or broker-to-broker trades on
the pink sheets.
F. The Shareholder Vote
As of March 1, 2003, PNB had approximately 360 stockholders of
record and 629,452 shares outstanding.3 ° As mentioned, the directors held
33.5%, or 211,181, of the outstanding shares. According to an affidavit
filed by Vogelsinger later that month, on March 31, 2003, there were
actually 630,097 shares authorized to vote on the conversion. 3' Of the
outstanding shares, 582,293 returned a proxy or attended the shareholder
meeting on April 30, 2003, and the remaining 47,804 neither returned a
proxy nor attended the shareholder meeting.32 Of the 582,293 shares that
29

1d. at 5.

30

Id. at 19.

31
32

Vogelsinger Aff.
1d

3.
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were actually voted, 538,951 shares (92.6%) voted in favor of the Merger,
30,872 (5.3%) shares voted against the Merger, and 12,470 (2.1%) shares
abstained.3 3
Those figures represent the aggregate vote of all PNB stockholders,
including the directors and other stockholders who would remain in the S
corporation. When looking at a vote of only those PNB stockholders who
were not eligible to remain stockholders after the Merger, who held a total
of 94,742 shares, 35,346 shares (37.3%) did not return a proxy, 46,224
shares (48.8%) voted in favor of the Merger, 5,846 (6.2%) dissented and
sought appraisal, 4,066 shares (4.3%) voted against the Merger, and 3,260
shares (3.4%) abstained. 4 By a margin of 1,147 shares, then, PNB failed
to get a majority of the outstanding shares to be cashed-out to vote in favor
of the Merger. Following the vote, though, the owners of all the shares that
failed to return a proxy, abstained, or voted against the Merger exchanged
their shares for the $41.00 per share consideration except the 5,846 shares
represented in the Appraisal Class and the 3,000 disputed shares.
II. The Equitable Claim
As noted, this is a consolidated equitable/appraisal action. At
bottom, both the equitable claim and the appraisal claim rest on the notion
that the $41.00 per share paid in the Merger was unfair. Before the
plaintiffs in the equitable action can proceed to a value determination,
however, they have to do some convincing that the appraisal petitioners
need not. In view of that reality, I therefore consider the key issues unique
to the equitable claim first.
The thrust of the plaintiffs' argument in the equitable action is
simple. They contend that the Merger is subject to stringent entire fairness
review under two alternative theories. The first is that the PNB board
should be considered as a monolith and that given the board's voting power
and board control, the Merger should be analyzed as if it were a squeezeout merger proposed by a controlling stockholder and subjected to the rule
of Lynch.35 Alternatively, the plaintiffs argue that the PNB board was
comprised of large PNB stockholders, who would remain as stockholders
after the Merger and, therefore, had a financial interest in ensuring that
PNB paid as little as possible to the departing stockholders. Having

33

1d. at 4.
'This figure counts the 3,000 disputed shares of Ethel Carlson Hoerner in the category
of shares that did not return a proxy, rather than as members of the Appraisal Class who dissented.
5638 A.2d 1110.
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devised and implemented an "us versus them" business strategy, the board,
the plaintiffs argue, must prove that they were fair to the "them."
A.

Is The PNB Merger Presumptively Subject To Entire Fairness
Review?

One important threshold question is whether the Merger by which
PNB converted into an S corporation should, as a presumptive matter, be
reviewed under the deferential business judgment standard or whether it
should be reviewed under the more exacting entire fairness standard.
The plaintiffs advance two theories why entire fairness review
should apply. One of them can be disposed of easily. That is the theory
that the PNB directors could be conceived of singularly, as comprising a
"controlling stockholder" group. That the plaintiffs would like to characterize this situation as involving a squeeze-out merger of minority
stockholders by a controlling stockholder is not surprising. Absent clarifying guidance from our Supreme Court, after Lynch, it is difficult for this
court to subject such a merger to anything but entire fairness review,
regardless of whether the proponents of the transaction employed all the
procedural protections necessary to replicate an arms-length merger, by
negotiating the transaction with a special committee of independent
directors and conditioning the transaction on a non-waivable majority-ofthe-minority vote."
The problem for the plaintiffs here is that they did not prove that the
PNB board may be conceived of as a single, monolithic controller.
Remember that the Delaware case law in this area (that is, the Lynch line
of jurisprudence) has been premised on the notion that when a controller
wants the rest of the shares, the controller's power is so potent that
independent directors and minority stockholders cannot freely exercise
their judgment, fearing retribution from the controller. 37 For this reason
(which is in great tension with other aspects of our law),38 thejurisprudence
has required that such transactions always be subject to fairness review.
The present context is far removed from that which gave rise to the
Lynch line of cases. Under our law, a controlling shareholder exists when

36

See Lynch, 638 A.2d 1110. The evolution of this body ofjurisprudence is detailed in,

among other decisions: In re Pure Resources, 808 A.2d 421 (Del. Ch. 2002); In re Cysive
S'holders Litig., 836 A.2d 531 (Del. Ch. 2003); In re JCCHolding Co., Inc., 843 A.2d 713 (Del.
Ch. 2003);
In re Cox Commc'ns S'holders. Litig., 879 A.2d 604 (Del. Ch. 2005).
37
See In re Pure Resources, 808 A.2d at 443-45.
38
E.g., Aronson v. Lewis, 473 A.2d 805, 814 (Del. 1984); see also Leo E. Strine, Jr., The
Inescapably EmpiricalFoundationof the Common Law of Corporations,27 DEL. J. CORP. L.
499, 506-07 (2002) (describing this tension).
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a stockholder: 1) owns more than 50% of the voting power of a
corporation; or 2) exercises control over the business and affairs of the
corporation.39 Here, neither test is satisfied.
For starters, even taken together, the directors and officers of PNB
did not control a majority of the company's voting power. Thus, the first
test is not met without considering other individuals in addition to the
directors themselves.
Nor is the second test met. The second test exists to allow the law
to impose fiduciary obligations on stockholders who, although lacking a
clear majority, have such formidable voting and managerial power that
they, as a practical matter, are no differently situated than if they had
majority voting control. But the second test is not an easy one to satisfy
and stockholders with very potent clout have been deemed, in thoughtful
decisions, to fall short of the mark.' Nonetheless, it is clear that there is
no absolute percentage of voting power that is required in order for there
to be a finding that a controlling stockholder exists; in Lynch itself, the
controller owned 43.3% of the shares.4
Here, though, the plaintiffs start from an overall level of ownership
that is relatively low. Taken as a group, the directors and officers owned
33.5% of PNB's outstanding shares. At that level of ownership, a single
stockholder would not be deemed a controller without additional facts
supplementing his clout.42 For example, in Cysive, a person holding 35%,
and an option to purchase another 0.5% to 1.0%, of the stock was deemed
to be a controller because he was also Chairman and Chief Executive
Officer, and his brother and brother-in-law, who were both employed by the
company, held another 0.5% of the stock.43 In addition, after trial, he was
deemed to wield influence over another director who owned 1% of the
company's shares with an option to purchase 3-4% of the shares.' Given
his managerial clout over his siblings and the fact that he brought them into
the company, his overall managerial dominance, and the practical blocking
power he had over other transactions, that person was deemed a controller

39

Lynch, 638 A.2d at 1113-14.
4°E.g., In re Western Nat'l Corp. S'holders Litig., 2000 WL 710192 (Del. Ch. May 22,
2000); Citron
v. Steego, 1988 WL 94738 (Del. Ch. Sept. 9, 1988).
4
'Lynch, 638 A.2d at 1112.
42
E.g., Kaplan v. Centex Corp., 284 A.2d 119, 122-23 (Del. Ch. 1971) ("Stock ownership
alone, at least when it amounts to less than a majority, is not sufficient proof of domination or
control."); In re Western Nat. Corp. S'holders Litig., 2000 WL 710192, at *6 (Del. Ch. May 22,
2000) (same).
43
1n re Cysive, 836 A.2d 531, 535 (Del. Ch. 2003).

"Id. at 552.
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in the context of a challenge to his merger proposal to acquire the rest of
the company."5
Here, the facts are strikingly different. The CEO of PNB, Ed
Vogelsinger, owned only 4.6% of the stock. Except for Vogelsinger, none
of the PNB directors was a member of PNB management. The largest bloc,
10.6%, was held by another director, John Dargan. All told, some twenty
people (directors, officers, spouses, children, and parents) comprise the
supposed controlling stockholder group. The record, though, does not
support the proposition that these various director-stockholders and their
family members were involved in a blood pact to act together. To that
point, there are no voting agreements between directors or family member.
Rather, it appears that each had the right to, and every incentive to, act in
his or her own self-interest as a stockholder. 6
To find that this board was a unified controlling stockholder would
be unprincipled and create a negative precedent. As a general matter, it is
useful to have directors with, as Ross Perot was wont to say, skin in the
game. Such directors have a personal interest in ensuring that the company
is managed to maximize returns to the stockholders. Glomming shareowning directors together into one undifferentiated mass with a single
hypothetical brain would result in an unprincipled Frankensteinian version
of the already debatable 800-pound gorilla theory of the controlling
stockholder that animates the Lynch line of reasoning. Precisely because
each director of PNB had a personal self-interest in the firm's performance
as a stockholder, but none had enough shares to control the corporation and
employ herself, PNB's board was arguably comprised in an ideal manner.47
45

1d.
"Evidence in the record indicates that as some of the board began focusing on converting
PNB to an S corporation, at least one director wanted to keep open the option of "stock for stock
mergers with banks in the northern part of [Illinois]." JX 3 at 2. That director, Dargan, happened
to own a larger bloc of PNB stock, 10.6%, than any other director or individual PNB stockholder.
Proxy at 41. Vogelsinger, referring to Dargan, also recalled that "one director in particular...
wanted to see the bank sold in a stock transaction." Tr. at 697. Dargan also favored an attempt
by PNB to grow to an asset size of $500 million rather than convert to an S corporation. Tr. at
698.
47
For a sampling of thoughtful views favoring the ownership of equity by nonmanagement directors, see Charles M. Elson, Enron and the Necessity of the Objective Proximate
Monitor, 89 CORNELL L. REV. 496, 499 (2004) ("It is important to note that while equity
ownership provides the incentive to monitor, it alone does not provide the proper objectivity to
foster effective oversight. Independence creates this objectivity, and that is why modern
governance theory demands both equity ownership and independence. Independent directors
without equity ownership may be objective, but they have little incentive to engage in active
oversight. Equity ownership provides the incentive to exercise objective oversight. On the other
hand, equity-holding directors who are not independent may have the proper incentive but lack
the necessary objectivity. Independence and equity ownership, acting in tandem, are the keys to
effective corporate governance."); R. Franklin Balotti, Equity Ownership and the Duty of Care:
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There is no factual basis to ascribe to the individual PNB stockholderdirectors a lack of autonomy or a cult-like devotion to Vogelsinger. The
best that the plaintiffs can do is to point to the fact that director Dievendorf,
who owned 3.6% of the shares, is a cousin of Vogelsinger. That simple
fact does not come close to demonstrating that they should be considered
part of a unified bloc.
I also reject another related aspect of the plaintiffs' controlling
stockholder argument. At an inexcusably late stage, the plaintiffs attempted
to argue that any PNB stockholder with the same name and some of the
same blood as a PNB director must be deemed one and the same with them.
The plaintiffs did that without fair notice before trial and without putting
this issue in play in discovery. There was no reason for the defendantdirectors to believe they had to confront the notion that their cousins or
nieces, etc. should be deemed under their command and control. Moreover,
the idea that children and parents always see eye-to-eye is not a premise of
our law. One can have a healthy family relationship and still feel free to
vote one's stock differently than a parent. Absent some reason to believe
that the vote would work a serious injury on the close relative - for
example, a vote that would ask a child to unseat her CEO father in favor of
another director candidate, knowing that the loss of his seat would mean the
loss of his job - the mere fact that relatives both own stock means little.
Rather, what is critical is whether there is a reason to believe that the
familial relationship, coupled with other important facts, is so thick that the
stockholders should be treated as essentially a voting group.48 In this case,
the plaintiffs have simply advanced the notion that all the relatives of PNB
stockholder-directors, none of whom owns anywhere near a controlling
interest and only one of whom is a manager, would necessarily vote as

Convergence, Revolution, or Evolution?, 55 BUS. LAW. 661, 692 (2000) ("The intuitive and
experiential foundations for these principles now find additional support in empirical research that
shows that substantial equity holdings in fact promote superior board monitoring and effective
corporate decision making. To the extent corporations respond to an equity-based presumption
of care by increasing the equity holdings of board members, the result should be improved
corporate performance and the creation of greater wealth for the economy as a whole."); R.
William Ide, Post-EnronCorporate Governance Opportunities: Creatinga Culture of Greater
Board Collaborationand Oversight, 54 MERCER L. REv. 829, 840-41 (2003) (".... the lack of
incentive to question the judgment of the CEO is exacerbated by a lack of financial interest by
board members in the corporations on whose boards they serve. There is a sense that in the long
run, it is not their money at stake. Without an equity stake in the corporation to align their
interests with those of the shareholders, directors have less personal incentive to ensure positive

corporate performance.").
48

See, e.g., HarborFinancePartnersv. Huizenga, 751 A.2d 879, 889 (Del. Ch. 2003)
(discussing that a familial relationship coupled with a history of investing in, starting, and
managing companies together was sufficient to show that a director was not able to impartially
consider suing his brother-in-law) (hereinafter, "Huizenga").
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those who share their surname suggest. Our law does not embrace that
idea.
The plaintiffs' alternative argument has more potency, although it is
by no means doubtless. That argument consists in the notion that the
Merger presented a situation when the stockholder-directors' personal selfinterest left them disabled from disinterestedly setting the transaction price.
The economics of this argument are simple. Through the Merger, the sixtyeight remaining stockholders of PNB would gain the advantages of being
stockholders in an S corporation.49 Any upside in PNB's future would
belong to them, exclusive of their departing brethren. To the extent that the
price paid in the Merger was lower, rather than higher, the stockholderdirectors stood to benefit as all but one of them was expected to remain in
the golden circle of sixty-eight and share in the excess value retained by
PNB. Even defendant-director Snyder, the exception, was not necessarily
an exception because trusts for which he served as trustee were expected
to remain. Interestingly, because the corporation was paying the
consideration, the PNB board did not face a situation where they were at
odds with the entity. Rather, the conflict they faced was between themselves, as major stockholders who would remain, and the more numerous
PNB stockholders who would be cashed-out. This conflict does not depend
on believing that the stockholder-directors were an undifferentiated mass,
without independent perspectives on many things, but rather it arises from
the obvious fact that they stood to benefit personally if the price PNB paid
was lower rather than higher.
Although the question is not free from doubt, on this record I
conclude that this conflict is sufficient to invoke the entire fairness standard
of review. In Aronson v. Lewis,5 ° in the context of demand futility, our
Supreme Court stated that the business judgment rule would protect only
"disinterested directors whose conduct otherwise meets the tests of business
judgment,"5 which occurs only when directors "neither appear on both
sides of a transaction nor expect to derive any personal financial benefit
from it in the sense of self-dealing, as opposed to a benefit which devolves
upon the corporation or all stockholders generally."5 2 The Supreme Court
later refined the language of Aronson and determined that director selfinterest exists "whenever divided loyalties are present, or a director has
received, or is entitled to receive, a personal financial benefit from the

49

See DelawareOpen MRI, 879 A.2d at 328.

50473 A.2d 805 (Del. 1984).
5

"Id.
at 812.
52
1d"
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challenged transaction which is not equally shared by the stockholders."53
This analysis "flows from

. . .

the factual allegations pertaining to the

influences upon the directors' performance of their duties generally, and
more specifically in respect to the challenged transaction."54 This court has
employed the Rales analysis of whether a director received a personal
financial benefit not shared equally by stockholders in making the
determination whether a transaction is subject to entire fairness or business
judgment review.5 5 Therefore, when determining whether the PNB
directors were financially interested in the Merger, I must determine
whether they had divided loyalties or received a financial benefit not
available to stockholders equally.
The type of financial benefit that the defendants received from the
Merger is not a paradigmatic example of a benefit that is not equally shared
by the stockholders. For example, in Gentile v. Rossette, the stockholders
alleged that a director, who was also the company's controlling shareholder,
conditioned approval of the merger on his receipt of a special benefit,
namely a put agreement, that was not made available to the other
stockholders at all.56 Similarly, in Orman, shareholders cashed out in a
merger alleged that two of the company's directors received benefits, one
allegedly received fees from a consulting contract while the other director's
company stood to receive $3.3 million in fees if the merger closed, that
clearly were unavailable to the stockholders of the target company.57
What is different here is that the defendant-directors created, by
definition, a transactional context that created subclasses of the PNB
common stockholders.58 One class would remain; the other would go. The
53
Rales v.
54

Blasband, 634 A.2d 927, 933 (Del. 1993) (internal emphasis omitted).
1d.
55
See Orman, 794 A.2d at 29; see also Feldman v. Cutaia,2006 WL 920420, at *6 (Del.
Ch. Apr. 5, 2006) (discussing interestedness in the context of a motion to dismiss under Rule
12(b)(6) and Rule 23.1); Gentile v. Rossette, 2005 WL 2810683, at *8 n.79 (Del. Ch. Oct. 20,
2005) (addressing director interestedness at the summaryjudgment stage), rev'donothergrounds,
No. 573,2005, slip op., _ A.2d _ (Del. 2006); In re Freeport-McMoranSulphur, Inc. S'holders
Litig., 2005 WL 1653923, at *7 (Del. Ch. June 30, 2005) (same).
56
Gentile, 2005 WL 2810683, at *5.
57
Orman, 794 A.2d at 29-31.
58
The predicament that the PNB directors faced is analogous to, but more serious than,
the situation that a board faces in a self-tender offer, where "the interest of the corporate offeror
...is to pay the lowest price possible; the interest of the stockholders... is to receive as high a
price as possible." Eisenberg v. Chicago Milwaukee Corp., 537 A.2d 1051, 1057 (Del. Ch.
1987). Here, the structure of the Merger also "gives rise to a potential conflict of the directors,
which calls for procedural protections for the stockholders whose interests may not be adequately
represented." Id. In Eisenberg, then-Vice Chancellor, now Justice, Jacobs went on to conclude
that adequate disclosure was an adequate safeguard of the shareholders' interest because a selftender is voluntary. Here, though, the Merger contemplated that shareholders would be cashed-out
involuntarily. That is, shareholders would be cashed out regardless of their vote so long as a
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class that would remain would profit, at the other's expense, if it underpaid
those departing.
On the facts here, I conclude that the defendants' status as major
stockholders who were eligible to remain rendered them conflicted. As
fiduciaries for all the common, they were obliged to treat all stockholders
fairly. That does not mean that they could not propose a transaction
whereby certain common stockholders would be cashed-out against their
will. Of course, they could. The question is how the board could discharge
its obligation to the departing stockholders in a situation when the board's
own self-interest conflicted with the interests of stockholders generally. In
such a circumstance, the core insight of the entire fairness standard comes
into play: to wit, even when acting in subjective good faith, a person who
stands on one side of a transaction may not act fairly towards the person on
the other side.
That insight is relevant here. Unlike the defendants, I cannot
conclude that the defendant-directors did not have a material interest in the
Merger. Most of them had significant blocs of stock in PNB, ownership
that seems to have preceded and inspired their willingness to serve as
directors. The stock was not an after-the-fact indicia of ownership resulting
from board service.59 Given what the defendants have said about the
community in which PNB operates, and given what one knows about the
median income in this nation,' it would be difficult to call the annual
dividends received by the directors trivial. Notably, one of the purposes of
the transaction was to reduce the effective taxation of those dividends.
Upon consummation of the Merger, the directors and officers of PNB stood
to capture nearly 42% of those dividends for themselves, and would
comprise ten of the sixty-eight eligible stockholders.6 ' In concluding that
the directors faced a conflict, I do not wish to be exaggerative. It was not
as if they were selling their homes to the corporation in the Merger and
setting the price. But nor was this an every day transaction; it was a major
transaction for PNB and its directors were among the company's largest

majority of shareholders, which included 33.5% ownership by the directors, approved the

transaction.

59
In other words, these directors were not given stock as an emolument for service on a
public company board in a hoped-for attempt to make them think like owners. These directors,
I infer, came to the board because they were owners.
The median household income in Livingston County in 2002 was $44,712. JX 22 at 9.
Nationally, the median household income was $51,742. See UNITED STATES CENSUS BUREAU,
MEDIAN FAMiLY INCOME (IN 2002 INFLATION-ADJUSTED DoLLARs) (2002), available at
http://www.census.gov/acs/www/Products/Ranking/2002/R 14T040.htm.
61

Proxy at 3-4.
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stockholders. On this record, I cannot conclude that the pricing of the
transaction was immaterial to these directors.
In this context, the family ties between the directors and non-director
stockholders are relevant. Although I cannot conclude that the PNB board
can be considered a single mind, comprised of all shares owned by
individuals related in any way by blood, there is evidence in the record that
directors communicated with certain family members and aided them in
remaining within the PNB stockholder family. 62 Although the defendants
say that any PNB stockholder could have sought out to buy up enough
shares to make it to the golden circle, PNB shares did not trade regularly.
To get them, one had to find someone in the community willing to sell.
In that respect, it appears that several of the directors actually
transferred some shares to family members in order to help them gain
63
eligibility. To put this in perspective, of the sixty-nine stockholders
remaining after the Merger, twenty-seven are related to the directors.'
Many of those relatives held in excess of 2,000 shares well in advance of
the Merger, but testimony from Vogelsinger himself indicated that several
of the relatives, specifically the children of directors Gschwendtner,
Dargan, and Clay, were able to survive the fate of being cashed out by
receiving "shares as a gift from their parents., 65 In fact, the stockholders
list as of March 28, 2003 indicates that Michael Spence, Dargan's stepson,
increased his PNB ownership from 300 shares to 2,532 shares as a result of
a transfer of shares from Dargan. 6 Similarly, the shareholder list indicates
that Virginia Clay Welch, Clay's daughter, owned only 1,500 shares as of
March 28, 2003, but Vogelsinger testified that she remained a shareholder
in PNB after the Merger.67 In the quest to remain a PNB stockholder, the
families of PNB directors were more equal than others. When the race
ended, the results were that of the hundreds of PNB stockholders before the
Merger who were not related to a member of the board, only thirty
remained after the Merger. Put simply, a majority of the individuals who
owned PNB stock before the Merger ended up on the outside looking in.
That the directors of PNB took steps to include members of their family in
the class of remaining stockholders is indicative of the importance they

62

Tr. at 774-77.
As discussed earlier, the proxy materials indicated that the largest sixty-eight
shareholders would remain shareholders, but after the vote and Merger, sixty-nine shareholders
63

remained.
'Def. Ltr. at 2 (June 30, 2006).
65
Tr. at 775.
66JX 54.
67
1d.; Tr. at 777.
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ascribed to continued ownership in PNB. Given that, I find it impossible
to infer that the economics of the Merger were immaterial to them.
In view of all the facts, the PNB board majority was not positioned
to make a judgment about the Merger consideration that is entitled, as a
presumptive matter, to business judgment rule protection.68 Rather, the
conflict they faced requires that they prove the fairness of the price paid,
unless they can point to some other circumstance relieving them of that
burden. Those circumstances traditionally include approval of the
transaction by disinterested directors, preferably constituting a board
majority or as a special committee.69 But the PNB board all suffered the
same conflict and made no attempt to add directors representing the
stockholders to be cashed-out. At best, the board employed an investment
bank to give them an opinion about the price to be paid. But that move, in
itself, does nothing to invoke the business judgment rule.
Therefore, the only basis for the defendants to escape entire fairness
review is by showing that an informed majority of the departing PNB
stockholders approved the Merger. I turn to that issue next.

"I do not believe that this situation can be pigeon-holed into the case law addressing
situations when a board must balance the interests of two existing classes of stock authorized in
the corporation's charter. In those situations, the law has looked to whether the directors had a
material interest in favoring one class over the other in determining how to review their decision,
recognizing that the stockholders knew that the directors would face situations when they had to
balance the interests of the different classes. See, e.g., In re GeneralMotors (Hughes) Sholder
Litig., 2005 WL 1089021 (Del. Ch. May 4, 2005); Solomon v. Armstrong, 747 A.2d 1098, 1117
(Del. Ch. 1999); In re GeneralMotors Class H Sholders Litig., 734 A.2d 611, 618-19 (Del. Ch.
1999).
Here, the directors themselves classified, by unilateral action, the common stockholders of PNB.
One class, to which the directors belonged, would remain; the other would go. Having come up
with a transactional structure with such a divisive effect and having their financial interests
overwhelmingly aligned with one side of the divide, the directors fairly bear the burden to prove
the fairness of the price they set, if they cannot prove that another procedural safeguard or indicia
of fairness
justifies invocation of the business judgment rule.
69
E.g., DAVID A. DREXLER, LEWIS S. BLACK, JR. & A. GILCHRIST SPARKS, In, DELAWARE
CORP. LAW AND PRAC. § 15.05[5] at 15-33 (2005). In my view, the rule of Lynch would not
preclude business judgment rule protection for a merger of this kind so long as the transaction was
approved by a board majority consisting of directors who would be cashed-out or a special
committee of such directors negotiated and approved the transaction. The special rule of Lynch
for mergers with controlling stockholders should, if anything, be curtailed to promote the use of
special committees and majority-of-the-minority votes in effecting going private mergers so as
to most effectively protect minority stockholders, by giving the proponents of such transactions
the certainty of business judgment rule protection if they use that deal structure. See, e.g., In re
Pure Resources, 808 A.2d 421; In re Cox Commc'ns, 879 A.2d 604. I do not assume that Lynch
and its progeny impose a fairness standard of review on any transaction involving a conflicted
director or even a conflicted board majority, thereby eliminating decades of law on the ratification
effect of disinterested director and/or stockholder approval.
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HI. Did A Majority Of Disinterested Shareholders Approve.
And Ratify, The Merger?
Having determined that the directors were interested in the Merger,
subjecting the Merger to entire fairness review, I must now address the
consequences for that entire fairness review, if any, of the shareholder vote
on the Merger. As discussed, the Merger was conditioned upon
stockholder approval "by a majority vote," not a vote of a majority-of-theminority. Under Delaware law, however, the mere fact that an interested
transaction was not made expressly subject to a non-waivable majority-ofthe-minority vote condition has not made the attainment of so-called
"ratification effect" impossible. 70 Rather, outside the Lynch context, 71proof
that an informed, non-coerced majority of the disinterested stockholders
approved an interested transaction has the effect of invoking business
judgment rule protection for the transaction and, as a practical matter,
insulating
the transaction from revocation and its proponents from
72
liability.
Essentially, the most important preliminary issue raised by the
plaintiffs in response to the defendants' ratification argument is mathematical. The plaintiffs question whether or not a majority of the disinterested
shareholders in fact voted in favor of the Merger. That this issue even
requires discussion now results largely from the plaintiffs' failure to raise
7

°Ratification is, as certain of our cases note, a bit of a misnomer. Our courts have
historically employed the term shareholder ratification in "highly diverse sets of factual
circumstances," which "suggests that 'shareholder ratification' has now acquired an expanded
meaning intended to describe any approval of challenged board action by a fully informed vote
of shareholders, irrespective of whether that shareholder vote is legally required for the transaction
to attain legal existence." In re WheelabratorTech., Inc. S'holders Litig., 663 A.2d 1194, 1202
n.4 (Del. Ch. 1995); see also Huizenga, 751 A.2d at 900 n.78 (describing the oddity in referring
to ratification of a transaction that has no legal effect until the "ratifying" vote occurs). Therefore,
the fact that the shareholder vote was required to give legal significance to the Merger does not
affect whether
or not the vote itself has ratification effect.
7
'In the context of a going private transaction with a controlling stockholder, there are
reasons why the simple fact that a majority of the disinterested electorate votes yes on a merger
might be deemed insufficient to be given ratification effect. As noted in other decisions, in that
special context, an alteration of Lynch to give more effect to disinterested stockholder choice
might more soundly rest on a requirement, at the very least, that the transaction be expressly
conditioned, on a non-waivable basis, on approval by a majority of the minority, and that such
approval be preceded by negotiation and approval of the transaction by disinterested directors.
In re Cox72 Commc'ns, 879 A.2d at 606.
See, e.g., Huizenga, 751 A.2d 879 (recognizing this effect and describing the practical
lack of meaning to the exception that the transaction may be attacked as waste in such
circumstances because approval by a disinterested, informed majority of the minority undercuts
the viability of any waste claim); In re Wheelabrator,663 A.2d at 1203 (also recognizing that an
informed, non-coerced vote of minority shareholders will insulate the directors and corporation
from claims other than for waste).
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the issue of numerical adequacy until trial. I therefore permitted the
defendants to submit additional evidence after trial. With that evidence,
and with helpful commentary from the parties on that evidence and the
stipulated facts in the pre-trial order, I was able to make a responsible
count. That count, as noted previously, indicates that only 48.8% of the
94,742 departing shares voted for the Merger.
Recognizing that result, the defendants advance an argument that I
reject. The defendants argue that the only relevant question is whether a
majority of the departing shareholders who returned a proxy cast a vote in
favor of the Merger. Thus, in the defendants' view, departing stockholders
who did not return a proxy do not count in the denominator. I disagree.73
The cleansing effect of ratification depends on the intuition that
when most of the affected minority affirmatively approves the transaction,
their self-interested decision to approve is sufficient proof of fairness to
obviate a judicial examination of that question. I do not believe that the
same confidence flows when the transaction simply garners more votes in
favor than votes against, or abstentions from, the merger from the minority
who actually vote. That position requires an untenable assumption that
those who did not return a proxy were members of a "silent affirmative
majority of the minority." That is especially so in the merger context when
a refusal to return a proxy (if informedly made) is more likely a passive
dissent. Why? Because under 8 Del. C. § 251, a vote of a "majority of the
outstanding stock of the corporation entitled to vote" is required for merger
approval, and a failure to cast a ballot is a de facto no vote. Therefore,
giving ratification effect only if a majority of the disinterested shares
outstanding were cast in favor of the transaction also coheres with § 251.7
Because a majority of the minority did not vote for the Merger, the
directors cannot look to our law's cleansing mechanism of ratification to
avoid entire fairness review. The most they can expect to do is to bar those

73

In prior decisions, this court has been able to side-step this issue and therefore there is
mostly dictum on the topic. See, e.g., Van de Walle v. Unimation, Inc., 1991 WL 36477, at *14
(Del. Ch. Mar. 6, 1991) ("One formulation of such a veto requirement... would call for the
approval of a majority of all minority shares entitled to vote. Under that formulation the requisite
approval was not obtained .... If, however, the requirement had called for the approval of a
majority of the minority shares actually voted, that approval clearly was obtained.").
74I need not, and do not, hold that a qualifying ratification vote always needs to track the
percentage approval required for the underlying transaction. One can posit a situation when a
particular type of transaction requires, by charter, a 66.67% supermajority vote, and a conflicted
stockholder holds 40% of the total vote, with the rest of the votes held by disinterested
stockholders. To promote fair treatment, the board makes approval subject to a majority of the
minority vote condition. Nothing in this opinion suggests that ratification effect would not be
given if an informed majority of the minority of the remaining 60% of the electorate voted in favor
of the transaction.
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stockholders who voted in favor of the Merger from recovery based on the
doctrine of acquiescence. To invoke that doctrine, though, the defendants
must show that the yes voters were informed of the material facts. I turn to
that issue now.
IV. Did The Directors Breach Their Duty Of Disclosure?
The plaintiffs allege that yes voters are not subject to an
acquiescence defense because the directors failed to disclose all necessary
information in the proxy materials and therefore breached their fiduciary
duties to the shareholders. The standard for the required disclosure in
Delaware is well-settled. The PNB directors had "the duty to disclose in
a non-misleading manner all material facts"75 that bear on the decision of
the PNB shareholders whether or not to approve the Merger. The plaintiffs
allege two disclosure violations. First, the plaintiffs challenge the
defendants' failure to disclose the Criswell Projections in the proxy
statement. Second, the plaintiffs contend that the defendants' disclosures
relating to the Prairie Capital valuation and fair value were misleading.7 6

75

1n re Staples, Inc. S'holders Litig., 792 A.2d 934, 953 (Del. Ch. 2001); see Malone v.
Brincat,7722 A.2d 5, 10 (Del. 1998).
'The plaintiffs also raise another issue that warrants no textual discussion. The plaintiffs
claim that the defendants' failure to disclose only their interests, including interests as a trustee
or executor, and those of their spouses, as opposed to the interests of their entire families,
constituted a failure to disclose material information. That is not a sound argument. The
defendants disclosed that, collectively, they owned 33.5% of PNB and would own 41.9% after the
Merger. Proxy at 3-4. In addition, the proxy statement cautioned that the post-merger
shareholders "may lack an effective vote with respect to the election of directors and the direction
and operation of the Company." Id. at 7. Further, the proxy statement lists the shareholdings of
all directors and their spouses along with other holders of more than 5% of PNB's shares. Id. at
41. Those individuals owning more than 5% include Mary K. Dievendorf and Anne M.
Vogelsinger. Although the actual relationship of those individuals to the directors is not stated
in the proxy statement, the plaintiffs themselves have painted such a close, communal portrait of
PNB's town and shareholders, that it is entirely rational to infer that a reasonable PNB stockholder
would have concluded that there was a familial relationship between Anne Vogelsinger and Ed
Vogelsinger, a director, and between Mary Dievendorf and Richard Dievendorf, a director. The
table, when the shares are aggregated, reveals that 46% of the shares of PNB were owned by the
directors and the other individuals, who happen to be the mothers of the directors. The plaintiffs
belatedly tried to raise the notion that others in the directors' families - children, parents, and
siblings - held shares and that disclosure of their holdings should have been made. But the
plaintiffs have not shown that these other family members should be considered mere appendages
of their relatives or that the disclosure of their holdings would have altered materially the mix of
information. The proxy statement clearly indicated that the PNB directors as a group held a very
large percentage of the voting power - 33.5%. Lastly, this issue (like several others, see infra
n.96) was not fairly raised before trial and the plaintiffs therefore waived their right to rely upon
it.
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A. Were The Defendants Required To Disclose
The Criswell Projections?
The most contentious issue at trial, aside from the valuation, was
over the proxy statement's omission of the Criswell Projections. I begin my
analysis by a clarifying concession to the plaintiffs. Had the Merger been
proposed in 2001, months after Criswell prepared the projections, the
failure to disclose those projections would have created a material
deficiency. That is because omitted facts are material if "there is a
substantial likelihood that a reasonable stockholder would consider them
important in deciding how to vote."7 That is, "there must be a substantial
likelihood that the disclosure of the omitted fact would have been viewed
by the reasonable stockholder as having significantly altered the 'total mix'
of information made available. 7' 8 In the context of a cash-out merger,
reliable management projections of the company's future prospects are of
obvious materiality to the electorate. After all, the key issue for the
stockholders is whether accepting the merger price is a good deal in
comparison with remaining
a shareholder and receiving the future expected
79
returns of the company.
The projections at issue fall into the category of documents that
courts have referred to as "soft information," and the standard by which to
determine whether or not soft information, such as pro formas and
projections, must be disclosed has troubled courts and commentators.8"
Projections of future performance are the kind of soft information that
necessarily bespeaks caution, but they are also useful, particularly in the
context of a cash-out merger.8 Even in the cash-out merger context,
though, it is not our law that every extant estimate of a company's future
results, however stale or however prepared, is material. Rather, because of
their essentially predictive nature, our law has refused to deem projections
material unless the circumstances of their preparation support the
conclusion that they are reliable enough to aid the stockholders in making
an informed judgment.8 2
77Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170, 1172 (Del. 2000) (internal citations

omitted).78

1d. (internal citations omitted).
The information also bears on the question of whether to seek appraisal.
g0Weinberger v. Rio Grande Indus., Inc., 519 A.2d 116,127 (Del. Ch. 1986).
8
'E.g., Zirn v. V., Corp., 681 A.2d 1050, 1059 n.4 (Del. 1996) (discussing that "the
Court of Chancery has recognized greater disclosure, including disclosure of 'soft' information,
may be required in cases involving corporate self-tenders and cash-out mergers" because
"disclosure to shareholders is normally one-sided").
82
E.g., McMillan v. IntercargoCorp., 1999 WL 288128, at *6-7 (Del. Ch. May 3, 1999)
(stating that "projections must be material in the context of the specific case" and that projections
79
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The word reliable is critical here. Here, I conclude that the Criswell
Projections were stale by 2003 and no longer provided reliable information
bearing on the future prospects of PNB. The evidence supporting that
conclusion is abundant and clear from comparing the actual results of 2001
and 2002 to the Criswell Projections for that period.
Despite their vintage, the plaintiffs assert that the Criswell
Projections were being used by management in the operation of PNB and
were still relevant in early 2003, over two years after they were created.
The plaintiffs point to PNB's 2003 Business Plan, which states that in 2003
PNB "will begin its third year of the five-year financial projection previously provided by the management team. 8 3 In addition, the Business Plan
indicates that PNB "exceeded its profit projections and also met its goals
with respect to asset size. 2003 assumes the bank will continue to grow and
income to be at $2.4 million."84 The Business Plan then includes the entire
five-year Criswell Projections with the projection for 2003 highlighted,
even though the Plan also attached a different, more current, budget
estimate for 2003, which was prepared by Criswell. The plaintiffs also rely
heavily on the fact that PNB hit the targets in the Criswell Projections in
2001 and 2002 and that the Criswell Projections were the only management
projections available for 2004 and 2005. The defendants, and also Criswell
himself, take the position that the Criswell Projections were a "reference
point or a look-back" and that the detailed annual budgets created each year
were the basis for evaluating and gauging PNB's performance.8 5
Understandably, given their arguments, the plaintiffs declare that
Lynch v. Vickers Energy Corp.86 seals the deal that the Criswell Projections
were material. In Vickers, management presented an estimate of the value
of certain assets in a tender offer circular, but it failed to disclose a more
optimistic estimate of value also calculated by a member of management.87
The Supreme Court declared that when management "was in possession of
two estimates from responsible sources using a 'floor' approach defining
value in terms of its lowest worth, and the other a more 'optimistic' or
ceiling approach defining value in terms of its highest worth it is our
opinion that complete candor required disclosure of both estimates."8 8 In

must be "sufficiently reliable evidence of value"); Van de Walle v. Unimation, Inc., 1991 WL
36477, at *16 (Del. Ch. Mar. 6, 1991) ("To be the subject of a disclosure obligation, information
relating to the value must be considered reliable.").
83
JX 11 at 2.
84Id.
85

Tr. at 580-82.

86383 A.2d 278 (Del. 1977).
7

Id. at 280.
Id. at 281.

88
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its Vickers decision, the court also indicated that the more optimistic
valuation was created contemporaneously with management's pessimistic
valuation and that both pertained to the same asset and the same economic
conditions. Both were estimates from reliable sources.
The problem for the plaintiffs is that this case can be decided against
them without any conflict with the holding in Vickers. By contrast with the
situation in Vickers, the non-disclosed Criswell Projections were not
updated, were not prepared contemporaneously, and management did not
disclose its own pessimistic projections to further its cause. 9 Here, the
proxy statement contained only a valuation of PNB performed by an
independent appraiser, Prairie Capital, which was done more than two
years after the Criswell Projections. Prairie Capital's projections were
disclosed and prepared considering input from PNB management, PNB
documents, and market information.
The plaintiffs also fail to grapple with the reality that Vickers
represents the minority of cases where this court has found that the
disclosure of projections was required. More frequently, this court has
found projections too unreliable to warrant disclosure.
The plaintiffs also contend that, because there are no other
management projections for 2004-2005, the Criswell Projections should
have been disclosed. The plaintiffs, though, miss the point here. Those
projections for 2004 and 2005 were based on the state of PNB as it existed
at the end of 2000. The first projections were for years 2001 and 2002, and
as was made clear at trial, the Criswell Projections may have somewhat
tracked the performance of PNB accurately, but it did so in a manner that
did not accurately or reliably track the "revenue mix" of PNB. A brief
examination of PNB's actual performance in 2001 and 2002, which was
disclosed accurately and completely in the proxy statement, shows that the
Criswell Projections were not accurate enough for those years as to be
considered reliable for future years.
In 2001, year one of the Criswell Projections, PNB ended the year
with $219.5 million in assets, whereas the Criswell Projections forecast
assets of $198.3 million, or 10% less than the actual performance. In 2002,
PNB ended the year with $222.5 million in assets, and Criswell's projection

89
The lack of pessimistic projections in the proxy statement is relevant. Vogelsinger
provided projections to Prairie Capital in January 2003 that were less optimistic than the
independent projections used by Prairie Capital in performing its DCF. JX 17. The directors,
then, had a set of internal projections created by Vogelsinger, not Criswell, which painted a
gloomier picture of PNB's future prospects. Those were not disclosed, and the independent
projections done by Prairie Capital were not done in lock-step with those pessimistic projections.
Indeed, Prairie Capital had access to both Vogelsinger's new rainy-day and Criswell's stale sunnyday projections.
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was closer to the actual, $219.6, than in 2001. But, in 2002, Criswell also
projected interest income for PNB of $16.3 million, whereas PNB actually
achieved only $13.1 million in interest income, or 20% more than the actual
result. Similarly, in 2001 - the first year of the projections and clearly the
year for which Criswell had the most reliable hard information upon which
to base his projections - the Criswell Projection missed the interest
income mark by 8%. Conversely, Criswell greatly undershot non-interest
income by 35% in 2002 and 30% in 2001. Therefore, even though Criswell
only undershot PNB's net income by 5% in 2002 and 10% in 2001, he did
so by drastically overestimating interest income and drastically
underestimating non-interest income.
Credible evidence at trial proved one of the primary reasons that the
Criswell Projections failed to reliably predict PNB's source of income.9'
In 2001 and 2002, due to favorable interest rates, PNB experienced a huge
increase in mortgage fee income. In fact, Criswell projected mortgage fee
income to be $60,000 in 2001 and $60,825 in 2002. In reality, PNB
received $298,000 in mortgage fee income in 2001 and $741,279 in 2002.
That is, in 2001 and 2002, mortgage fee income contributed $1,039,279 to
PNB's income, and the Criswell Projections had mortgage fee income of
$120,825, or 88% lower than PNB's actual mortgage fee income. PNB
itself did not expect to continue to reap the larger-than-expected income
from mortgage fees as long as it did.91 Therefore, the Criswell Projections
completely missed an increase in a significant portion of PNB's income.
Also, as stated earlier, the Criswell Projections were never updated.
This is particularly important because Criswell himself prepared the annual
budget and forecast for PNB. For example, in 2003, Criswell created a
detailed budget for PNB's performance that projected PNB's income to be

'Mrhe plaintiffs declare that this line of testimony was unfair surprise and lacked

credibility because Criswell and PNB's other witnesses never mentioned mortgage fee income in
deposition testimony when asked why the Criswell Projections were not reliable or disclosed. But

a cursory review of the Criswell Projections juxtaposed with PNB's actual performance reveals
the stark difference between the interest income and non-interest income numbers. In addition,
the proxy statement itself states that "Noninterest income has shown material gains over the five
year period... with most of the increases coming in 2001 and 2002. Nearly all of these gains
related to mortgage banking activity originating in the Bloomington-Normal market." Proxy,

App. B at 6; see also Proxy at 44 ("The primary reason for the growth [in other income] was the
significant amount of mortgage refinance business resulting from the reduced interest rates
experienced during 2002 as compared to 2001, which led to the origination and sale of fixed rate
mortgage loans and thus generated operating gains on the sale."). That this material increase in

mortgage income was not a last-gasp trial invention is borne out by other parts of the documentary
record, which contain references in pre-Merger documents to this important development. See
JX 14 at 1 (January 2003 board minutes stating that "Mortgage fee income is assured to reduce
significantly in 2003.").
91
jX 14.
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$2.28 million as opposed to the $2.408 million projected in the Criswell
Projections.9" In addition, in that detailed budget, Criswell forecast interest
income of $11.8 million in 2003, whereas the Criswell Projections
contained expected interest income of $17.7 million. That budget indicates
that by 2003 Criswell himself no longer believed in the reliability or
accuracy of the estimates in his own prior projections.
Finally, as to the reliability of the Criswell Projections, it is telling
that neither Prairie Capital 93 nor Clarke,94 the plaintiffs' own expert, relied
upon the Criswell Projections in performing a DCF analysis of PNB.
Essentially, then, the plaintiffs' argument boils down to the theory that
because management had in its possession a set of old projections that it
sometimes referred to but did not update, it should disclose those because
some of the projections were more optimistic than the ones used by a
professional valuation company in performing a DCF. That is not the case.
In sum, given the departure of the Criswell Projections from PNB's
actual income stream in 2001 and 2002 and the further departure in
Criswell's own detailed budget for 2003, the Criswell Projections appear to
be no more than "outdated... financial forecasts, now obsolete in light of
the recent . . . forecasts and actual results."95 Because the Criswell
Projections were outdated and unreliable, they would not have significantly
altered the "total mix" of information made available to shareholders,
including the actual, audited financial statements, results from the first
quarter of 2003, and the valuation report of Prairie Capital, which
contained Prairie Capital's projections of PNB's performance for 2003
through 2007. Therefore, the inclusion of the Projections in the proxy
statement was unnecessary.
ii. Was The Disclosure Of Prairie Capital's Valuation Work Misleading?
The second disclosure violation alleged by the plaintiffs is not an
issue of material omission, but rather of materially misleading disclosure.
Specifically, the plaintiffs accuse the defendants of mischaracterizing
Prairie Capital's valuation report. The supposed mischaracterization results

92

jX 11.

93

Tr. at 492-93 (testimony from Downen of Prairie Capital that he reviewed the Criswell
Projections and did not rely on them because they were "two or three years old" and PNB was not

meeting the projections).
94Tr. at 115-16 (testimony from Clarke that "I guess also in my thinking, they may not hit
year three, but they would hit year four, maybe do better in year five"); id. at 123 (Clarke stating
that although he thought the Criswell Projections were "reliable" he still decided to take "a more

conservative position in projecting the cash flows of the company").
95

lvanhoe Partnersv. Newmont Min. Corp., 533 A.2d 585, 713 (Del. Ch. 1987).
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from the proxy statement's description of the $41.00 per share figure
reached by Prairie Capital as being its estimate of fair value. The
defendants respond both that this argument is untimely made and not viable
on its merits. Both of the defendants' contentions are correct. The
argument is untimely because it was not addressed in the pre-trial order and
was not raised until trial.96 It is unfair, then, to expect the defendants to
confront it now. The argument, therefore, was waived. Even if this
argument was not waived, the plaintiffs lose on the merits. The same type
of argument has been rejected convincingly by this court before.
In Nebel v. Southwest Bancorp, Inc.,97 then-Vice Chancellor, now
Justice, Jacobs wrote:
The first claim is that the Notice improperly disclosed that the
Southwest board had determined that the merger consideration represented the "fair value" of Bancorporation. In fact (it
is alleged) the board had determined that the merger
consideration represented only the "fair market value" of the
shares after applying a minority and/or nonmarketability
discount.
The infirmity of this allegation is that the Notice does not
misdisclose the fact that the plaintiffs claim was omitted. The
Notice states that (a) "Southwest retained Alex Sheshunoff,
Investment Banking, to determine the fairmarket value of the
shares for which payment is to be made" ... (b) Sheshunoff
opined that the fair market value was $41 per share... and (c)
and Southwest believed that that valuation was the "fair value
of such shares" as of the merger date. The Sheshunoff report,
96

Although the plaintiffs, in the pre-trial stipulation and order, broadly framed the
question by inquiring "[w]hether defendants can satisfy their burden of proof regarding
shareholder ratification by showing they provided all material information to the shareholders in
the Proxy Materials," the pre-trial order is devoid of any challenge to the characterization of
Prairie Capital's valuation as "fair value" in the proxy statement, or the proxy statement's failure
to disclose the share ownership of directors' families. Pre-Trial Stipulation and Order at 49.
The amended complaint itself contains six challenges to disclosure in the proxy materials. Am.
Compl.
21. Five of those disclosure challenges were dismissed from this litigation after a
motion for summary judgment was granted in favor of the defendants. The only disclosure claim
in this litigation that ever challenged Prairie Capital questioned the independence of that firm, not
the disclosure of its methodology. Am. Compl. 21(E). The amended complaint makes limited
mention of Prairie Capital's methodology. It states that Prairie Capital based its valuation on a
projected dividend stream, not dividend-paying capacity. Am. Compl. 13(B). The amended
complaint, as mentioned, does not list this error in methodology as a disclosure violation in Count
II. The failure to disclose family share ownership is not mentioned anywhere.
971995 WL 405750 (Del. Ch. July 5, 1995).

