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IN RE BEAR STEARNS COS., INC.
SHAREHOLDER LITIGATION
No. 3643-VCP
Court of Chancery of the State of Delaware,New Castle
April 9, 2008
Pamela S. Tikellis, Esquire, Robert J. Kriner, Esquire, A. Zachary Naylor,
Esquire, and Meghan Adams, Esquire, of Chimicles & Tikellis LLP,
Wilmington, Delaware, for plaintiffs.
E. Powell Miller, Esquire, and David Fink, Esquire, of The Miller Law
Firm, P.C., Rochester, Michigan, of counsel, for Wayne County Employees'
Retirement System.
Daniel W. Krasner, Esquire, Gregory M. Nespole, Esquire, and Stacey T.
Kelly, Esquire, of Wolf Haldenstein Adler Freeman & Herz LLP, New
York, New York, of counsel; and Joseph C. Kohn, Esquire, Denis F. Sheils,
Esquire, and William E. Hoese, Esquire, of Kohn Swift & Graf, PC,
Philadelphia, Pennsylvania, of counsel, for Police and Fire Retirement
System of the City of Detroit.
A. Gilchrist Sparks, IR, Esquire, Kenneth J. Nachbar, Esquire, and John P.
DiTomo, Esquire, of Morris, Nichols, Arsht & Tunnell LLP, Wilmington,
Delaware; and Gregory A. Markel, Esquire, and Ronit Setton, Esquire, of
Cadwalader, Wickersham & Taft LLP, New York, New York, of counsel,
for The Bear Steams Companies, Inc.
Srinivas M. Raju, Esquire, of Richards Layton & Finger, P.A., Wilmington,
Delaware; and Gandolfo V. DiBlasi, Esquire, of Sullivan & Cromwell, New
York, New York, of counsel, for outside directors.
David C. McBride, Esquire, of Young Conaway Stargatt & Taylor LLP;
and Paul K. Rowe, Esquire, and Marc Wolinsky, Esquire, of Wachtell,
Lipton, Rosen & Katz, New York, New York, of counsel, for JPMorgan,
Chase & Co.
PARSONS, Vice

Chancellor

This is a consolidated stockholder class action brought by two
Michigan pension funds challenging the proposed merger of Bear Steams
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and JPMorgan. Certain other Bear Steams stockholders filed similar suits
in the New York Supreme Court a few days earlier. This matter is currently
before me on Defendants' motion to stay or dismiss the Delaware action
based on the earlier filed New York actions.
For analytical purposes, the Delaware and New York actions are
essentially contemporaneously filed. In such circumstances, this Court
conducts a balancing of relevant considerations akin to the forum non
conveniens analysis, to determine whether the Delaware action should be
stayed. The two most relevant factors in this instance are the pendency of
a similar action in another jurisdiction and other practical considerations
that, in the unique circumstances of this case, make the possibility of two
competing actions proceeding on parallel tracks especially onerous. The
plaintiffs in both forums seek expedited hearings on motions for preliminary injunction, and the New York court has scheduled such a hearing for
May 8, 2008. Further, the situation at Bear Steams that gave rise to the
challenged merger was so dire that the Federal Reserve intervened at
potentially great expense to U.S. taxpayers. As discussed in this memorandum opinion, I have decided in the exercise of my discretion and for
reasons of comity and the orderly and efficient administration of'justice, not
to entertain a second preliminary injunction motion on an expedited basis
and thereby risk creating uncertainty in a delicate matter of great national
importance. I therefore grant Defendants' motion to stay.
1. FACTS'
A. The Parties
Plaintiff Police and Fire Retirement System of the City of Detroit
owns, and at all relevant times owned, more than 13,000 shares of Bear
Steams common stock.
Plaintiff Wayne County Employees' Retirement System ("Wayne
County") owns, and at all relevant times owned, approximately 5,500 shares
of Bear Steams common stock.2
Defendant The Bear Steams Companies Inc. ("Bear Steams") is a
Delaware corporation. Bear Steams is a holding company and, through its
broker-dealer and international bank subsidiaries, is a leading investment,
securities, and derivatives trading, clearance, and brokerage firm serving

'Unless otherwise indicated, the facts recited in this memorandum opinion are drawn
from the allegations in the two complaints filed in this Court. Police and FireRet. Sys. of the City
of Detroit v. Bear Stearns Cos., C.A. No. 3638-VCP and Wayne County Employees' Ret. Sys. v.
Cayne, C.A.
No. 3643-VCP.
2
See Pls.' Answering Br. ("PAB") at 11 n. 17.
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corporations, governments, and institutional and individual investors worldwide.
The individual Defendants comprise the board of directors of Bear
Steams.
Defendant JPMorgan Chase & Co. ("JPMorgan"), a Delaware
corporation, is a leading global financial services firm with assets of $1.5
trillion and operations in more than fifty countries. The firm is a leader in
investment banking, financial services for consumers, small business, and
commercial banking, financial transaction processing, asset management,
and private equity.
B. Bear Stearns' Liquidity Crisis
Because of rumors circulating throughout the financial community
regarding Bear Steams' financial condition, customers began withdrawing
their funds from Bear Steams and, toward the latter part of the week of
March 10, 2008, Bear Steams was faced with a liquidity crisis. In
accordance with customary industry practice, Bear Steams held a substantial portfolio of investment grade assets and financed its operations through
short term (largely day-to-day) borrowings secured by those assets.3 By
March 13 and 14, counterparties to Bear Steams declined to provide it
short-term funding on customary terms. n This unwillingness to fund on a
secured basis placed enormous stress on the liquidity of Bear Steams. On
Thursday, March 13, Bear Steams' liquidity pool fell sharply; it continued
to fall on Friday, March 14, and the market rumors became self-fulfilling.
Amid these conditions, Bear Steams found itself facing bankruptcy
and the imminent threat of a disorderly wind-down.6 According to Treasury
Secretary Paulson, it is the job of regulators to address times of turmoil in
the capital markets, such as the recent reduced access to short-term funding
and liquidity issues. To preserve the stability and orderliness of the financial markets, the Federal Reserve acted promptly to resolve the Bear Steams
situation.7
On Friday, March 14, 2008, the Federal Reserve and JPMorgan,
with the support of the Department of the Treasury, agreed to provide
emergency funding to Bear Steams. Under the terms of the agreement, the

3

See Aff. of John P. DiTomo ("DiTomo Aff.") Ex. F, Letter of SEC Chairman
Christopher Cox to the Basel Committee in Support of New Guidance on Liquidity Management
(Mar. 20, 2008),
at 3.
4
1d.
5

1d.

6

See DiTomo Aff. Ex. H, Remarks of Treasury Secretary, Henry M. Paulson, Jr., on
Current Financial and Housing Markets at the U.S. Chamber of Commerce (Mar. 26, 2008).

71d.
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Federal Reserve Bank of New York and JPMorgan agreed to provide an
unspecified amount of secured funding to Bear Steams for up to 28 days.
Further, through its Discount Window, the Federal Reserve Bank of New
York would provide a form of non-recourse financing to JPMorgan. Also,
on March 14, the per share price of Bear Steams common stock decreased
from a close of $57.00 on March 13, to a close of $30.00, the largest oneday decrease in nearly two decades. Credit-ratings firms downgraded Bear
Steams to two or three levels above junk status. Banks and other counterparties stopped taking collateral on short-term lines of credit, even those
secured by the highest quality mortgage bonds backed by Fannie Mae and
Freddie Mac.
C. The Merger Agreements
On March 16, 2008, Bear Steams and JPMorgan announced a
merger (the "Merger Agreement"). Under the terms of the Merger
Agreement, JPMorgan agreed to acquire Bear Steams in a stock merger
transaction, in which Bear Steams stockholders would receive 0.05473
JPMorgan shares per Bear Steams share, or approximately $2 (at announcement). In a related move, the Federal Reserve agreed to lend JPMorgan up
to $30 billion on a non-recourse basis secured by a pool of Bear Steams'
less liquid assets. Additionally, JPMorgan agreed to provide an immediate,
broad guaranty of Bear Steams' trading obligations.
The Merger Agreement and related agreements also contained deal
protection measures including, among other things: a Section 203 waiver;
an option for JPMorgan to purchase Bear Steams' corporate headquarters
building for $1.1 billion (the "Asset Option"); 8 and an option for JPMorgan
to purchase approximately 19.9% of Bear Steams stock for $2 per share.
After the announcement of the Merger Agreement, Bear Steams'
prime brokerage customers continued moving their assets to other
brokerages. This customer flight reportedly resulted from widespread
concern and uncertainty over whether JPMorgan's proposed merger with
Bear Steams would be consummated, heightened by speculation that Bear
Steams stockholders would vote down the deal and take their chances if
Bear Steams were liquidated. Notwithstanding JPMorgan's guaranty which was to stay in place for a substantial period even if the merger was
voted down - customers feared that Bear Steams would not survive and
that, as a result, its business operations would be jeopardized and its
customers would not have ready access to their securities.

sPlaintiffs suggest the building's estimated value lies somewhere between $1.2 and $1.6
billion.
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On March 24, 2008, Bear Stearns and JPMorgan announced an
amended merger agreement (the "Amended Merger Agreement") and
related Share Exchange Agreement ("SEA"). Among other things, the
Amended Merger Agreement increased the merger consideration to 0.21753
JPMorgan shares per Bear Steams share, or approximately $10. The
Amended Merger Agreement also limited the guarantee by JPMorgan and
the Federal Reserve. It carried forward some of the deal protection devices,
such as the Section 203 waiver and the Asset Option.9 Moreover, under the
terms of the SEA, JPMorgan will exchange, for the same per-share
consideration, 95 million newly issued, non-transferable shares of Bear
Steams common stock, or 39.5% of the outstanding common after giving
effect to the issuance (the "JPMorgan Shares"). The share exchange was
expected to be completed on April 8, 2008, before the record date for the
Bear Steams shareholder vote on the Amended Merger Agreement.
The merger remains subject to stockholder approval, which will
require the preparation and dissemination of a proxy statement, followed by
a vote of Bear Steams' stockholders. Due to the need for SEC clearance of
the proxy/registration statement to be issued in connection with the meeting,
and applicable notice requirements, the parties do not anticipate a
stockholder vote on the merger before May 14, 2008.
H. PROCEDURAL HISTORY
Between March 17 and 18, 2008, four separate stockholder class
actions challenging the Bear Steams-JPMorgan merger were filed in the
New York Supreme Court.'0 A fifth such action was filed on March 20."
Each of the five New York purported class actions allege that the proposed
merger is at an inadequate price and was approved by the Bear Steams
directors in breach of their fiduciary duties.
On March 25, 2008, the New York Supreme Court held a scheduling conference at which the plaintiffs sought an expedited hearing on their
request to preliminarily enjoin the issuance of the JPMorgan Shares,
scheduled to occur on April 8. 12 Although Justice Herman Cahn, to whom
the New York actions have been assigned, scheduled a hearing on plaintiffs'
9

JPMorgan can now exercise the Asset Option even if Bear Stearns shareholders vote
down the Amended Merger Agreement and 120 days elapse after the vote.
'°DiTomo Aff. Exs. A - D. The four lawsuits are: Yun v. Cayne, et al., Index No.
650078/08 (filed Mar. 18, 2008); Kurtz v. Cayne, et al., Index No. 6900780/08 (filed Mar. 17,
2008); DavidB. Shaev, IRA v. Cayne, et al., Index No. 600781/08 (filed Mar. 17, 2008); Bobb v.
Greenberg,et al., Index No. 600793/08 (filed Mar. 18, 2008).
"DiTomo Aff. Ex. E, LouisianaMun. Police Employees' Ret. Sys. v. The Bear Steams
Cos. Inc., et al., Index No. 600830/08 (filed Mar. 20, 2008).
"2DiTomo Aff. 2; Transcript of Mar. 25, 2008 Conference in New York Supreme
Court, filed in open court in this action on Mar. 31, 2008.
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request for April 3, the plaintiffs later dropped their effort to block the
April 8 stock issuance. Instead, the plaintiffs sought a schedule for discovery and briefing on a preliminary injunction motion to prevent the
voting of the JPMorgan Shares at the mid-May stockholders meeting to
approve the proposed merger.' 3 Under a stipulated order agreed to by all
parties, the New York court consolidated the New York actions (the "New
*York Action"), and established a schedule leading to a hearing on May 8 on
the plaintiffs' request to preliminarily
enjoin the shareholder vote in
4
connection with the merger.'
On March 20 and 24, 2008, three days and seven days after the
filing of the first New York cases, the pension fund plaintiffs in Delaware
filed their respective complaints in this Court. Both actions purport to be
class actions on behalf of all Bear Steams shareholders. Several days later,
the Delaware Plaintiffs moved to consolidate those actions (collectively the
"Delaware Action"), and having heard no opposition to that motion, I am
granting it concurrently with this memorandum opinion.
The Delaware Action closely parallels the New York Action. The
Delaware Plaintiffs challenged the Amended Merger Agreement and related
transactions, and requested, among other relief, an order temporarily
restraining the "Lock Up Stock Sale" of the JPMorgan Shares or, alternatively, the voting of those Shares.' 5 On March 25, the Delaware Plaintiffs
filed a joint application for a temporary restraining order against the
anticipated April 8 "Lock Up Stock Sale," but later abandoned that application in favor of pursuing a preliminary injunction preventing JPMorgan
from voting any of the shares acquired through that sale.
On March 27, 2008, Defendants moved to dismiss or in the
alternative stay the Delaware Action. After briefing, the Court heard argument on that motion on March 31. In their briefs and argument, Defendants
focused most, if not all, of their attention on the motion to stay. Consequently, I address only the parties' arguments for and against a stay. This
is the Court's ruling on Defendants' motion.

13Id.

14

DiTomo Aff. Ex. G, In re Bear Stearns Litig., Index No. 600780/08, Consolidation
and Scheduling Order (N.Y. Sup. Ct. Mar. 26, 2008).
s Unlike any of the previous complaints, Wayne County's Delaware complaint
challenged the Amended Merger Agreement, as opposed to the initial Merger Agreement. The
New York plaintiffs, however, now have filed an Amended Complaint that also challenges the
Amended Merger Agreement and related agreements. See Defs.' Reply Br. ("DRB") at 2 n. 1.
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HI. THE PARTIES' CONTENTIONS
The claims asserted in the New York and Delaware Actions are
essentially the same. In each forum, the plaintiffs assert the merger consideration is too low and the merger process was unfair, such that the
defendant directors breached their fiduciary duties by virtue of their
involvement with the merger. Because Defendants in this action have
moved to stay or dismiss it, they have not yet addressed the merits of
Plaintiffs' claims.
Bear Steams and JPMorgan seek to stay the Delaware Action,
arguing that otherwise Defendants and the broader public interest uniquely
implicated here will be subject to the risks, burdens, and uncertainties of
two parallel, expedited proceedings brought on behalf of the same class
asserting the same claims in different jurisdictions. Specifically, Bear
Steams and JPMorgan seek to stay the contemporaneously filed Delaware
Action based on a balancing of the factors considered in a forum non
conveniens analysis. They assert that under such a balancing approach, the
following factors are paramount: New York is a more convenient forum;
the New York court intends to proceed with a preliminary injunction
hearing; the challenged merger and related transactions involve unique facts
and circumstances, not likely to be repeated; and the hardship and
irrationality posed by dual preliminary injunction proceedings outweighs
Delaware's interest in this dispute. Among the unusual factual circumstances of the challenged transaction, Defendants emphasize the perceived
need for the merger in order to avert disorder in the financial markets and
the material involvement of third parties based in New York, such as the
Federal Reserve Bank of New York.
Plaintiffs respond that Delaware is the proper forum because this
dispute involves numerous novel and substantial issues of Delaware law.
Specifically, Plaintiffs contend the proposed transactions include perhaps
the most extreme combination of deal protections approved by a board of
directors of a public Delaware corporation ever considered by this Court.
Additionally, Plaintiffs argue that this litigation should proceed here
because Delaware has the authority to regulate the internal affairs of its
corporations, and this Court is uniquely positioned as the regular arbiter of
corporate law disputes to resolve the contested issues.
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IV. ANALYSIS
The granting of a motion to stay is not a matter of right, but rather
rests within the sound discretion of the court. 6 The court should inform its
analysis with considerations of comity and the necessities of an orderly and
efficient administration of justice. 17 In assessing which of multiple actions
challenging the same conduct should proceed, the Court of Chancery often
applies the McWane' 8 doctrine, also known as the first-filed rule. Under the
first-filed rule, this Court freely exercises its broad discretion to grant a stay
"when there is a prior action pending elsewhere, in a court capable of doing
prompt and complete justice, involving the same parties and the same
issues.""
Where the multiple actions are contemporaneously filed, however,
this Court evaluates a motion to stay "'under the traditional forum non
conveniens framework without regard to a McWane-type preference of one
action over the other." 2 The forum non conveniens factors are:
(1) the applicability of Delaware law, (2) the relative ease
of access to proof, (3) the availability of compulsory
process for witnesses, (4) the pendency or non-pendency
of a similar action or actions in another jurisdiction, (5) the
possibility of a need to view the premises, and (6) all other
practical considerations that would make the trial easy,
expeditious, and inexpensive. 2'
Motions to stay litigation on grounds offorum non conveniens are granted
only in the rare case.22
' 6See Adirondack GP, Inc. v. Am. Power Corp., 1996 WL 684376, at *6 (Del. Ch.
Nov. 13, 1996) (citing McWane Cast Iron Pipe Corp. v. McDowell-Wellman Eng'g Co., 263 A.2d
281 (Del. 1970)).
17
See Adirondack, 1996 WL 684376, at *6 (citing McWane, 263 A.2d at 283).
18McWane Cast Iron Pipe Corp. v. McDowell-Wellman Eng'g Co., 263 A.2d 281 (Del.
1970).
19
McWane, 263 A.2d at 283.
2'Rapaport v. The Litig. Trust of MDIP Inc., 2005 WL 3277911, at *2 (Del. Ch.
Nov. 23, 2005) (citing Donald J. Wolfe, Jr. & Michael A. Pittenger, Corporateand Commercial
ractice in Delaware Court of Chancery, § 5-1[a] and HFTP Invs., LL.C. v. ARIAD Pharms.,
Inc., 752 A.2d
115, 122 (Del. Ch. 1999)).
2
'Ryan, 918 A.2d at 351 (citing In re ChambersDev. Co. S'holders Litig., 1993 WL
179335, at *2 (Del. Ch. May 20, 1993)). As the parties agree, the fifth factor is inapplicable here.
See DRB at 5-6; PAB at 17 n.24.
'See Berger v. Intelident Solutions, Inc., 906 A.2d 134, 135 (Del. 2006). To succeed
on a motion to stay litigation such as this on grounds of forum non conveniens, debate exists
regarding whether a defendant must show "overwhelming hardship and inconvenience" or merely
illustrate that the relevant factors preponderate in his favor. The debate has arisen in the context
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Here, because the first New York action and the first Delaware
action were filed in the same general time frame, only three days apart, I
consider them contemporaneous filings.23 In fact, the parties themselves
generally characterize the actions as contemporaneous. Therefore, the
forum non conveniens framework is more applicable than the McWane
doctrine. Additionally, even if I considered the New York Action firstfiled, that has little significance in the present context, where all of the
competing lawsuits are representative class action suits. For multiple
representative cases, the appropriate approach is something akin to a forum
non conveniens analysis. Indeed, this Court has recognized the unique
challenges of the first-filed rule in the context of representative lawsuits.
As Chancellor Chandler explained as to a derivative suit:
A shareholder plaintiff does not sue for his direct benefit.
Instead, he alleges injury to and seeks redress on behalf of
the corporation. Further, the board or any shareholder with
standing may represent the injured party. Thus, this Court
places less emphasis on the celerity of such plaintiffs and
grants less deference to the speedy plaintiffs choice of
forum. [Therefore], this Court proceeds cautiously when
faced with the question of whether to defer to a first-filed
derivative suit, "examin[ing] more closely the relevant
factors bearing on where the case should best proceed,
using4 something akin to a forum non conveniens analysis.

'2

The same considerations apply in the case of class actions.
Turning to the unusual circumstances of this case, the fourth and
sixth forum non conveniens factors predominate in terms of importance -i.e., the pendency or non-pendency of a similar action or actions in another
jurisdiction and all other practical considerations relevant to the orderly and
efficient administration of justice. Before addressing those factors,

of whether success on a motion to stay the litigation rather than dismiss it pursuant to forum non
conveniens requires the showing of "overwhelming hardship and inconvenience." See Brandin
v. Deason, 941 A.2d 1020, 1024 n.13 (Del Ch. 2007) (comparing HFTP, 752 A.2d at 121, with
Ryan, 918 A.2d at 351, cases which apply different standards in each context.). See also Aveta,
Inc. v. Delgado, 942 A.2d 603, 608 n.12 (Del. Ch. 2008). Not surprisingly, Plaintiffs argue in
favor of the "overwhelming hardship" standard, and Defendants argue against it. Because in this
case Defendants
meet the more stringent standard, I need not address this debate further.
2
1his Court treats as simultaneous, complaints filed within the same general time
frame. In re
ChambersDev. Co., 1993 WL 179335, at *7.
24
Ryan, 918 A.2d at 349 (quoting Biondi v. Scrushy, 820 A.2d 1148, 1159 (Del. Ch.
2003)); see also In re The Topps Co. S'holders Litig., 924 A.2d 951, 956 (Del. Ch. 2007).
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however, I briefly discuss Plaintiffs' argument regarding the applicability
of Delaware law.
Plaintiffs note that Bears Steams was formed under the laws of
Delaware and both the Amended Merger Agreement and the SEA provide
that they shall be governed in accordance with the laws of Delaware and
that any action arising out of or in connection with the agreements or
transactions contemplated by them shall be brought in Delaware. Further,
Plaintiffs contend this litigation implicates both novel and important issues
of Delaware corporate law.25
Defendants acknowledge the applicability of Delaware law, but
dispute Plaintiffs' characterization of the issues presented here. They
contend the applicable law cited by Plaintiffs involves settled principles
articulated in cases decided a number of years ago. Defendants also emphasize that the facts of this case are unique.
Despite Plaintiffs' protestations to the contrary, the claims asserted
in the Complaint only require the application of well-settled principles of
Delaware law to evaluate the deal protections in the merger and the alleged
breaches of fiduciary duty. There is no dispute that these principles will be
applied by some court. Although the facts of the case are unusual, the
uniqueness of facts does not transform settled law into new or novel legal
issues. Moreover, several facts make it unlikely this extraordinary situation
will recur or have wide application. Indeed, Christopher Cox, Chairman of
the Securities and Exchange Commission, in reported testimony before a
Congressional Committee characterized Bear Steams' failure to obtain
financing even though it had "high quality collateral" as "an unprecedented
occurrence." 26 Thus, Delaware's interest in having this case heard in its

25According to Plaintiffs, this case:
[R]aises new and substantial issues regarding the contextual requirements
of directors' fiduciary duties and an unprecedented combination of

preclusive and coercive defensive measures agreed to by the Bear Steams'
Board including the Lock Up Stock Sale designed to obstruct the voting
franchise of the current Bear Steams' shareholders in connection with the
proposed merger with JP Morgan.... [and] present[] [them] with a merger
fait accompli ....

PAB at 21-22 (citations omitted). Another issue is to what degree the Bear Stearns directors are
"shielded from liability for entering into unfair lock-ups on the deal because of the alleged threat
of insolvency or because the federal government may have insisted on these terms before it would
support the bidder." Id. at 22-23. In support of their argument, Plaintiffs rely on Blasius Indus.,
Inc. v. Atlas Corp., 564 A.2d 651 (Del. Ch. 1988); MM v. Liquid Audio, 813 A.2d 1118 (Del.
2003); and Schnell v. Chris-Craft Indus. Inc., 285 A.2d 437 (Del. 1971).
26
Stephen Labaton, Rescue of Bear Steams Under Scrutiny: Testimony About a Chiefs
MisunderstandingAnd Treasury's Pushfor a Low PurchasePrice,N.Y. TiMES, Apr. 4, 2008, at

C5.
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courts is not quite as strong as in Topps27and Ryan,28 in which this Court
declined to stay Delaware actions involving novel issues having widespread
application in favor of similar litigation in another state.29
That is not to say, however, that the issues of Delaware law
presented by this dispute are not important; in fact, such issues ordinarily
would be heard in this Court. Rather, I find the circumstances of this case
to be sui generis. What is paramount is that this Court not contribute to a
situation that might cause harm to a number of affected constituencies,
including U.S. taxpayers and citizens, by creating the risk of greater
uncertainty. In that sense, the key factors in determining whether to stay
this litigation are the pendency of an identical action in another jurisdiction
that is more procedurally advanced than Delaware (factor 4) and the other
unique practical considerations (factor 6) of this case. I therefore turn to
those factors.
In terms of the fourth forum non conveniens factor, the pendency
of a similar action in another jurisdiction, there is a virtually identical action
pending in New York, and it is proceeding on an expedited basis. 30 Indeed,
the New York plaintiffs and defendants have agreed upon an expedited
discovery and preliminary injunction briefing schedule. Discovery presumably has begun (document production was scheduled to begin March 3 1)
and the New York court has scheduled a preliminarily injunction hearing
on May 8.
Defendants contend that if the Delaware Action is not stayed, there
is a real risk that both the New York and Delaware Actions will go forward
on parallel, expedited tracks, creating unseemly and inefficient duplicative
proceedings. 3' Duplicative proceedings are disfavored because they waste

"In re The Topps Co. Sholders Litig., 924 A.2d 951 (Del. Ch. 2007).
2

Ryan v. Gifford, 918 A.2d 341 (Del. Ch. 2007).
'In Topps, Vice Chancellor Strine found that the merger at issue was "part of a newly
emerging wave of going private transactions involving private equity buyers who intend to retain
current management." Topps, 924 A.2d at 954. The Court observed that "[t]his wave raises new
and subtle issues of director responsibility that have only begun to be considered by our state
courts," as well as interesting new questions of importance to transactional planners. Thus, the
Court in Topps held Delaware had an important public policy interest in having its courts address
such novel and emerging issues in the first instance.
Ryan also concerned novel issues of Delaware law in an emerging area. In Ryan, the
allegations involved stock options backdating and raised fundamental issues the Delaware courts
had not yet addressed. Similar issues have arisen in a number of recent Delaware cases involving
misdated options. See, e.g., Conrad v. Blank, 940 A.2d 28 (Del. Ch. 2007); In re Tyson Foods,
Inc., 2007 WL 2351071 (Del. Ch. Aug. 15, 2007) ("Tyson I"); Brandinv. Deason, 941 A.2d 1020
(Del. Ch. 2007); Desimone v. Barrows, 924 A.2d 908 (Del. Ch. 2007); In re Tyson Foods, Inc.,
919 A.2d 563 (Del. Ch. 2007) ("Tyson T').
3
There is no dispute the Delaware and New York Actions arise from a common nucleus
of operative3 facts.
In Topps, Vice Chancellor Strine observed that because the New York court had not
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judicial and financial resources, and because the competing proceedings
create the appearance of an unseemly race to decide with a potential for
inconsistent rulings. Defendants further argue that in this extraordinary
factual setting, the threat of harm is even greater. The hardship is allegedly
magnified because duplicative and parallel preliminary injunction proceedings alone could undermine the market's perception of the Bear Steams
rescue plan and because the parties and third parties involved already are
functioning in a pressure cooker, continuously monitoring
the attempted
32
rescue and the overall stability of the financial markets.
Plaintiffs downplay the significance of the related case pending in
New York in comparison to the important issues of Delaware law presented
by this dispute. First, they argue that whatever potential harm defendants
face from the prospect of litigation in two forums is of their own making.33
In that regard, Plaintiffs imply Defendants colluded with the New York
plaintiffs to position the New York Action ahead of this one by stipulating
to a schedule immediately after being notified, on or about March 24, that
the Delaware Plaintiffs were about to request a temporary injunction against
the anticipated April 8 issuance of the JPMorgan Shares. Defendants deny
any such collusion. Rather, they contend they were caught in a dispute
among competing plaintiff stockholders and reacted in a forum neutral
manner. In particular, Defendants point to the New York Topps case as
supporting their conclusion that the New York court would proceed with an
expedited proceeding challenging the Bear Steams merger notwithstanding
the filing of a similar stockholder suit in Delaware a couple of days later.
Although Plaintiffs' skepticism of Defendants' tactical motives is understandable, it is not pertinent to my analysis.
Plaintiffs also argue the New York Topps case is distinguishable
because it involved agreements with New York choice of law and choice of
venue provisions, while the operative agreements in this dispute point to
Delaware law and courts. A fair reading of Topps, however, does not
suggest that this factual difference would cause the New York court to reach

stayed its hand, "the possibility for an unseemly and inefficient duplication of effort" and the
possibility of inconsistent results loomed. Topps, 924 A.2d at 960. The Vice Chancellor, however, predicted that the New York court would grant a stay in favor of Delaware. In fact, the same
judge handling the pending New York Action found it appropriate under applicable New York law
to proceed in New York with the Topps action. Nothing in the record before me suggests the New
York Action will not go forward on the existing schedule.
32
The Federal Reserve and JPMorgan worked together to rescue Bear Steams and
preserve the stability and orderliness of the financial markets. Timothy F. Geithner, the president
of the Federal Reserve Bank of New York, reportedly testified before the Senate Banking
Committee that a failure to save Bear Steams would have led to "a greater probability of widespread insolvencies, severe and protracted damage to the financial system, and, ultimately, to the
economy as a whole." Labaton, supra note 26, at Cl.
3
See PAB at 13.
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a different conclusion in this case. Consequently, I believe the May 8
preliminary injunction hearing in New York is likely to proceed whether or
not this Court grants Defendants' motion to stay. An important factor,
therefore, in deciding whether to permit the Delaware Action to proceed in
parallel with the New York Action is the risk of harm such competing
litigations would create.
Regarding the sixth factor, all other practical considerations that
would make the trial easy, expeditious, and inexpensive, this case raises
practical considerations far beyond the typical concerns.34 The practical
considerations here include: two sets of plaintiffs in two fora; the risk that
inconsistent rulings would negatively impact not only the parties involved,
but also the U.S. financial markets and the national economy; and the
involvement of unusual third party players, including, interalia,the Federal
Reserve Bank and the Department of the Treasury. Given these important
and atypical practical considerations, this is the rare case where a stay may
be appropriate.
Under a balancing of the relevant considerations in a forum non
conveniens framework, the relatively unique circumstances of the Bear
Steams and JPMorgan merger and the dangers posed by multiple competing
actions relating to that merger support a stay of the Delaware Action. As
former Vice Chancellor, now Chief Justice Steele observed in the
Adirondack35 case, in deciding on a motion to stay: "Ultimately, the exercise of the court's discretion will depend upon review of the relevant
practical considerations keeping in mind the broader policies of comity
between the states and their courts and the orderly and efficient administration of justice. 3 6 In this case, considering that the New York court has
scheduled an expedited preliminary injunction hearing, the issues presented
involve application of established precedents of Delaware corporate law to
an unusual set of facts, which is unlikely to recur, and the persuasive
practical reasons against embarking unnecessarily on a collision course with
our sister court in New York in these extraordinary circumstances, I find
Defendants have shown that failing to stay this action would result in
overwhelming hardship. Accordingly, I will stay the Delaware Action.

34

While significantly less important in the context of this case and unlikely to have been

controlling in their own right, the second and thirdforum non conveniens factors, the relative ease
of access to proof and the availability of compulsory process, confirm that New York, like
Delaware, is an appropriate forum to hear this dispute. Therefore, a trial in New York would be
no more inconvenient or disruptive to the parties and witnesses than a trial in Delaware, as
prescribed in
the parties' agreements.
35
Adirondack GP,Inc. v. Am. Power Corp., 1996 WL 684376 (Del. Ch. Nov. 13, 1996).
3Id. at *6.
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V. CONCLUSION
For the reasons stated, Defendants' motion to stay the Delaware
Action in favor of the New York Action is granted, at least until the preliminary injunction motion is resolved.
IT IS SO ORDERED.
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This is an action by six shareholders of First Niles Financial, Inc.
("First Niles" or the "Company") against certain officers and directors of
First Niles (collectively "Defendants") for breach of fiduciary duties in
connection with a decision not to sell the Company and a reclassification of
the Company's shares. The action is currently before the Court on Defendants' motion to dismiss for failure to state a claim under Court of Chancery
Rule 12(b)(6), and for lack of personal jurisdiction as to two of the
Defendants under Rule 12(b)(2).
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Applying TW Services, Inc. v. SWT Acquisition Corp.' to the
Board's decision to terminate the Sales Process and reject a merger offer, I
find Plaintiffs have not alleged sufficient facts to overcome the presumption
of business judgment.
Regarding the reclassification, I find a majority of the Board may
have been interested or not independent when it decided to effect a
reclassification of some of the Company's common stock, but that a
majority of the unaffiliated shareholders ratified the reclassification.
Contrary to Plaintiffs' claims, I also hold the ratification was made with full
disclosure under Delaware law, and was thus sufficient to give the Board's
decision the benefit of the business judgment rule. Thus, for the reasons
stated in this Opinion, Defendants' motion to dismiss is granted in all
respects.
I. Background and Procedural History2
A. The Parties
Nominal Defendant First Niles is a Delaware corporation headquartered in Niles, Ohio. First Niles is a unitary holding company, formed
as a result of the demutualization of Home Federal Savings and Loan
Association of Niles (the "Bank"), with no significant operations apart from
those of the Bank. The Bank operates a single branch in Niles and is a
federally chartered stock savings association. "Its principal business consists of attracting retail deposits ... and investing those funds primarily in
permanent and construction loans secured by first mortgages on one- to
four-family residences." 3
Plaintiffs, shareholders Leonard T. Gantler and his wife, Patricia A.
Cetrone, John and Patricia Gernat, and Paul and Marsha Mitchell, collectively own 121,715 First Niles shares.4 Gantler was a First Niles director
from April 16, 2003 until April 26, 2006. He is a certified public accountant.

Defendant William L. Stephens was Chairman of the Board,
President and CEO of both First Niles and the Bank, and has been
employed by the Bank since 1969. As of September 30, 2006, he beneficially owned 109,652 shares, or 7.9% of the outstanding First Niles

'1989 Del. Ch. LEXIS 19 (Mar. 2, 1989).
2
Unless otherwise indicated, the facts are drawn from well-pled allegations in Plaintiffs
First Amended Verified Complaint ("Complaint") and certain documents the Complaint incorporates by reference.
3
Compl. 7.
4
Gantler and his wife beneficially own 49,626 shares of common stock, or about 3.6%
of the shares outstanding.
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common stock.5 Stephens was a participant in the Company's Employee
Stock Ownership Plan ("ESOP"), and was to receive a 32,000 share
distribution upon retirement.
Defendant P. James Kramer has been a director of First Niles and
the Bank since 1994. Kramer chairs the Audit Committee and sits on the
Nominating and Compensation Committees. He beneficially owned 4,781
shares, and received $13,300 in compensation for being a director in 2005.
Kramer is president of William Kramer & Son, a heating and air conditioning company in Niles, which provides such services to the Bank.
Defendant William S. Eddy has been a director of First Niles and
the Bank since 2002. Eddy beneficially owned 1,149 shares. Eddy is a
doctor of osteopathic medicine in Niles.
Defendant Daniel E. Csontos has been a director of First Niles and
the Bank since April 20, 2006. Csontos has been a full-time employee of
both institutions, serving as compliance officer and as corporate secretary
since 1996 and 2003, respectively. He owned 12,456 shares, held within
the ESOP.
Defendant Robert I. Shaker became a director of First Niles and the
Bank on January 4, 2006, after former director Ralph A. Zuzolo passed
away. Shaker is an attorney with Shaker & Shaker LLP in Niles, Ohio. He
serves on First Niles' Audit, Compensation and Nominating Committees,
and owned 17,708 First Niles shares.
Defendant Lawrence Safarek is the Treasurer and Vice President of
First Niles and the Bank. He owned 89,962 shares, 26,000 of which are
6
held by the ESOP.
Zuzolo was a director and corporate board secretary of First Niles
and the Bank until his death on August 22, 2005, and is not named as a
party in this action. He was a principal of the law firm Zuzolo, Zuzolo &
Zuzolo as well as CEO and sole owner of American Title Services, Inc.
("American Title"), a real estate title agency in Niles, Ohio. Zuzolo's law
firm provided legal services for First Niles. American Title provided title
services in almost all of the Bank's mortgage closings.

5
First Niles, Proxy Statement, at 38 (Nov. 17, 2006) (hereinafter "Reclassification
Proxy" or "Proxy"). The Court takes judicial notice of several facts under D.R.E. 201(b)(2),
including the Defendants' share ownership listed in the Reclassification Proxy, because they are

not subject to "reasonable dispute."
6

This includes 31,148 options. See Reclassification Proxy at 38.
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B. Facts
1. The potential sale of First Niles
In August 2004, the First Niles Board, consisting of Stephens,
Kramer, Eddy, Zuzolo, and Gander, authorized initiating a process to sell
the Company (the "Sales Process"). The Board retained an investment
bank, Keefe, Bruyette & Woods (the "Financial Advisor"), and legal
counsel to assist in that Process.
At the next Board meeting, however, Stephens, Csontos, and
Safarek (collectively, "Management") proposed abandoning the Sales
Process. Instead, they advocated privatizing the Bank, changing it from a
federal to a state-chartered savings bank, and reincorporating it in
Maryland. The Board took no action on Management's proposal and
continued with the Sales Process. The Financial Advisor contacted six
financial institutions approved by the Board.
On December 10, 2004, Stephens received bid letters from Farmers
National Banc Corp. ("Farmers"), Cortland Bancorp ("Cortland"), and First
Place Financial Corp. ("First Place"). Farmers stated it had "no plans to
retain the current First Niles board."7 The Board did not pursue Farmer's
offer. Cortland's offer of $18 per First Niles share, 49% in cash and 51%
in stock, represented a 3.4% premium over First Niles' share price.
Cortland indicated it would terminate all First Niles board members, but
offered to consider them for board service in the future. Cortland also
offered to honor the severance obligations to Stephens, Csontos, and
Safarek. First Place's offer was a stock for stock transaction valued at $18
to $18.50 per share, or a 3.4% to 6.3% premium, and did not indicate
whether First Place would retain the First Niles Board.
At the next regularly scheduled Board meeting on December 20,
2004, Stephens addressed the bids. The Financial Advisor stated all three
bids were within a range supported by its financial models, and the stockbased offers would be better than retaining First Niles shares. Notwithstanding the Financial Advisor's advice, the Board took no action. At the
same meeting, Stephens further detailed Management's privatization proposal.
On January 4, 2005, First Place reminded Stephens of its bid. On
January 18, the Board directed the Financial Advisor and Management to
proceed with due diligence for First Place and Cortland.
Thereafter, the Financial Advisor met with Stephens and Safarek
and they reviewed Cortland's due diligence requests. Stephens and Safarek

'Compl.

32.
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agreed to provide the materials Cortland requested, and scheduled a due
diligence session on February 6, 2005. When Cortland failed to receive the
materials by February 3, it canceled the February 6 meeting and demanded
the submission of all due diligence materials by February 8. Having still
received no materials, Cortland withdrew its bid on February 10.'
Management did not communicate the due diligence difficulties to the
Board until after Cortland's withdrawal.
Separately, First Place made its due diligence requests on
February 7, 2005, and requested a review session the following week.
Stephens initially did not provide the due diligence materials and resisted
setting a date with First Place, stating there was other more pressing
business at the Bank. Upon Cortland's withdrawal from the Sales Process,
however, Stephens consented to a due diligence session with First Place.
First Place began its due diligence review on February 13, 2005,
and submitted a revised offer to First Niles on March 4. As compared to its
original offer, the revised offer had an increased exchange ratio, but due to
First Place stock's decline, represented a lower implied price of $17.25 per
share. However, the revised offer represented an 11% premium over First
Niles stock price. The Financial Advisor found the revised offer to be
within an acceptable range and to exceed the mean and median comparable
multiples for transactions involving thrift banks with assets less than $225
million.
Stephens waited until the Board's regularly scheduled meeting on
March 7 to inform them of First Place's revised offer.9 The Financial
Advisor suggested First Place might increase the exchange ratio, but the
Board did not discuss the offer at that time. Stephens stated the Board
would consider the offer at its next scheduled meeting. After the Financial
Advisor noted First Place probably would not wait two weeks for a
response, however, Stephens suggested a special meeting on March 9 to
discuss the revised offer.
On March 8, First Place increased its offered exchange ratio to
provide an implied value of $17.37 per share. At the special meeting on
March 9, Stephens disseminated a memorandum from the Financial Advisor
positively describing First Place's revised offer. Without any discussion or
deliberation of First Place's offer, Stephens called the vote and the Board
voted 4 to 1 to reject the offer. Only Gantler voted in favor of it. After the
vote, Stephens discussed Management's privatization plan, and charged
legal counsel with investigating that plan.

gThe Financial Advisor attributed Cortland's withdrawal to "the inordinate amount of
delay on the part of... management getting/ not getting information ....
" Id. 143.
9
First Niles' Financial Advisor and outside counsel for the Sales Process attended the
meeting.
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2. The Reclassification
On April 18, 2005, Stephens furnished to the Board a document
entitled "First Niles Financial, Inc. Privatization Proposal" (the "Privatization Proposal" or "Proposal"). The Proposal recommended reclassifying the
shares of holders of 300 or fewer common shares into preferred shares on
a one-to-one basis (the "Reclassification").' ° The new preferred shareholders would lose their voting rights, except in the case of a proposed sale
of the company, receive higher quarterly dividends, and have the same
liquidation rights as common stock. The Proposal claimed the Reclassification was the best privatization method because, among other reasons, it
allowed maximum flexibility for future capital management activities, such
as open market purchases and negotiated buy-backs. Also, First Niles could
accomplish the Reclassification without having to buy back any shares in
a fair market appraisal."
On April 20, 2005, the Board appointed Zuzolo to chair a committee to investigate a number of issues related to the Reclassification. In
particular, the committee was charged with examining the details of:
"reincorporating the Company in a state other than Delaware; (2) changing
the Bank's charter from a federal charter to a state charter; (3) deregistering
from NASDAQ; and (4) delisting."' 2 Zuzolo, however, passed away on
August 22, before any other directors were appointed to the committee or
the committee reported anything to the Board.
First Niles' outside counsel, Powell Goldstein LLP, orally presented
the Reclassification to the Board on December 5, 2005, but provided no
written materials. After the presentation, the Board voted 3 (Eddy, Kramer,
and Stephens) to 1 (Gantler) to have Powell Goldstein "go forward with a
stock reclassification program in order to deregister from the SEC, and its
requirements."13
On June 5, 2006, the Board determined the Reclassification was fair
to both the reclassified shareholders who would receive the Series A
Preferred Stock, and to those who would continue to hold First Niles
common stock.' 4 On June 19, 2006, the Board voted unanimously to amend

'OThe Reclassification involved two separate transactions: (1) an issuance of Series A
Preferred Stock, and (2) a reclassification of First Niles common stock held by shareholders with
fewer than 300 shares. See Reclassification Proxy at 15.
"The Privatization Proposal was not attached to the Complaint. See Compl. I 59-61
(describing the Privatization Proposal).
2
1d. 63.
1Id. 167.
4
See Reclassification Proxy at 15. By this time, Shaker and Csontos had joined the
Board. Shaker replaced Zuzolo on January 4, 2006, and Csontos filled Gander's position on
April 20, 2006. At all relevant times from June 2006 on, the Board consisted of Stephens, Kramer,
Eddy, Shaker, and Csontos.
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the Company's Charter to reclassify each share of common stock held by
holders of 300 or fewer shares into one share of Series A Preferred Stock.
The Board also unanimously approved the new terms for the preferred
stock: senior dividend rights to the common shares; certain rights upon
liquidation, dissolution or winding up of the Company; and no voting rights
except in connection with certain proposals for change of control
transactions.15
3. Reclassification Proxy and Shareholder Vote
The Board submitted its preliminary proxy to the Securities and
Exchange Commission on June 29, 2006, and amended it on August 10
("Preliminary Proxy"). Plaintiffs initiated this action after the amended
filing, alleging misstatements and omissions in the Preliminary Proxy relating to the Reclassification. After addressing a number of the disclosure
deficiencies identified in Plaintiffs' initial complaint, the Board submitted
its Reclassification Proxy to the shareholders on November 16, 2006. The
Proxy asked shareholders to "vote on the Articles of Amendment providing
for the reclassification of each share of First Niles common stock held by
record holders of 300 or fewer shares into one share of Series A Preferred
Stock."16 Plaintiffs filed their amended complaint on November 20, which
alleged, among other things, the Reclassification Proxy still contained
material misstatements and omissions.
In the Reclassification Proxy, the Board stated the Reclassification
would enable First Niles to "save significant legal, accounting and
administrative expenses relating to our public disclosure and reporting
requirements under the Securities Exchange Act."' 7 The Board described
the benefits of deregistration as including estimated savings of $142,500 per
annum from a reduction in the number of common shareholders, $81,000
annually in Sarbanes Oxley related compliance costs, and $174,000 from
avoiding a one-time consulting fee for constructing a system to document
and report the Company's internal control structure.18 The estimated costs
of deregistration included $75,000 in expenses relating to the
Reclassification, low liquidity for the reclassified and common shares, and
the loss of some investor protections under the federal securities law.' 9 The
Proxy also listed a series of alternative transactions considered by the

5

1

1-6.

For a more detailed discussion of the Reclassification, see Reclassification Proxy at

6

See Proxy Card attached to Reclassification Proxy.
Reclassification Proxy at 11.
'id. at 15-17.
'I91d. at 18.
7

1
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Board, including a cash-out merger, a reverse stock split, an issuer tender
offer, expense reduction, and a business combination.'0
The Company's stockholders approved the Board's Reclassification
decision on December 14, 2006, and it became effective on December 20,
2006.21 Of the 1,384,533 shares outstanding and eligible to vote,22 793,092
shares, or 57.3%, were voted in favor of the Reclassification, and 11,060
votes abstained.23
C. Procedural History
Plaintiffs' Complaint, as amended on November 20, 2006, asserts
three separate claims. In Count I, Plaintiffs allege Defendants Stephens,
Kramer, Eddy, Csontos, and Safarek breached their fiduciary duty of loyalty
to the shareholders when they rejected First Place's offer and abandoned
exploration of a potential sale of the Company. Count H alleges all the
individual Defendants breached their fiduciary duty by submitting a
materially false and misleading proxy to the shareholders regarding the
Reclassification. Count III avers Defendants breached their duty of loyalty
when they effected the Reclassification. Plaintiffs seek equitable relief in
the form of rescission of the Reclassification, as well as compensatory
damages, attorneys' fees and costs.
Defendants have moved to dismiss the Complaint in its entirety.
Defendants urge the Court to dismiss Counts I and III because Plaintiffs
cannot overcome the presumption of the business judgment rule.
Specifically, they argue Plaintiffs have failed to sufficiently allege a
majority of the Board lacked independence or were interested in the
challenged decisions. Defendants further contend their decisions not to sell
First Niles and to reclassify its stock do not support a claim for breach of
fiduciary duty as a matter of law. In addition, Defendants seek dismissal of
Count III because the shareholders ratified the decision to reclassify First
Niles' stock. Defendants argue Count H should be dismissed on the ground
that the challenged disclosures in, and omissions from, the Reclassification
Proxy do not render it false or misleading. Defendants also have moved to

2Old.
at 13-14.
21
See First Niles, Rule 13e-3 Transaction Statement (Amend. No. 4 to Schedule 13e-3)
at 2 (Dec. 20, 2006). The Court takes judicial notice of the results of the transaction under D.R.E.
201(b)(2).
'See Reclassification Proxy at 34.
'See Br. in Support of Defs.' Mot. To Dismiss Plfs.' Am. Compl. ("DOB") Ex. B
(Certif. of Inspector of Election as to the Adoption of Proposals, Dec. 14, 2006). Plaintiffs'
answering brief and Defendants' reply brief on the motion to dismiss are referred to as "PAB"and
"DRB," respectively. The vote tallies are admissible as facts not subject to "reasonable dispute"
under D.R.E. 201(b)(2).
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dismiss Counts I and III as to Safarek and Csontos and Count III as to
Shaker because those Defendants were not directors during the challenged
votes and did not participate in those votes, and in the case of Csontos and
Shaker, for lack of personal jurisdiction under Court of Chancery Rule
12(b)(2).
H. ANALYSIS
The standard for dismissal under Court of Chancery Rule 12(b)(6)
for failure to state a claim upon which relief may be granted is well
established. A court will grant the motion only if it concludes, after
accepting all well-pled factual allegations of the complaint and drawing all
reasonable inferences in favor of the nonmoving party, the "plaintiff would
not be entitled to recover under any reasonably conceived set of
circumstances susceptible of proof."24 A court need not accept every interpretation of the allegations proposed by the plaintiff; instead, a court will
accept those "reasonable inferences that logically flow from the face of the
complaint. '25 Mere conclusions, however, will not be accepted as true
without supporting specific allegations of fact.26 Additionally, on a motion
to dismiss, a court may consider documents that are "integral to or are
incorporated by reference into the complaint, "27 as well as facts subject to
judicial notice.28
A. Count I: The Sales Process
Plaintiffs allege Defendants Stephens, Kramer, Eddy, Csontos, and
Safarek breached their duties of loyalty and care as directors and officers of
First Niles, when they (1) sabotaged the due diligence process, (2) rejected
the First Place offer, and (3) terminated the Sales Process. 29 According to
Plaintiffs, these Defendants took the challenged actions to preserve their
positions as directors and officers. Plaintiffs argue that as a result of
Defendants' breaches, Plaintiffs "were not able to receive a valuemaximizing bid for their First Niles' stock .... "30 Defendants respond that

24

ln re Gen. Motors (Hughes) Sholder Litig., 897 A.2d 162, 168 (Del. 2006) (quoting
Savor, Inc. v. FMR Corp., 812 A.2d 894, 896-97 (Del. 2002)).
'Malpiede v. Townson, 780 A.2d 1075, 1083 (Del. 2001).
26
See In re Tri-Star Pictures,Inc. Litig., 634 A.2d 319, 326 (Del. 1993) (citing Haber
v. Bell, 465 A.2d 353, 357 (Del. Ch. 1983)).
'In re Lukens Inc. S'holders Litig., 757 A.2d 720, 727 (Del. Ch. 1999) (citing In re
Santa Fe Pac. Corp. S holder Litig., 669 A.2d 59, 69-70 (Del. 1995)).
'Gen. Motors, 897 A.2d at 170.
2Compl. 1184-85.
301d.185.
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Plaintiffs have failed to overcome the business judgment rule.31 Arguing
unlawful entrenchment, Plaintiffs contend the business judgment presumption is inapplicable under Unocal; alternatively, Plaintiffs assert a majority
of the Board was interested and lacked independence.32
There is no dispute Defendants Stephens, Kramer, and Eddy were
directors during the Sales Process. Defendants argue Safarek and Csontos
are not proper defendants under Count I because neither of them was a
director at the time of the vote to reject the First Place offer. Csontos
further argues he was not an officer under 10 Del. C. § 3114(b), and should
be dismissed under Rule 12(b)(2) because the Court does not have personal
jurisdiction over him.33 Before turning to the merits of Count I, I briefly
address the specific defenses raised by Csontos and Safarek.
1. The claims against Csontos and Safarek as to the Sales Process
a. Csontos' 12(b)(2) motion
On a motion to dismiss under Rule 12(b)(2), the plaintiff has the
burden to show a basis for the Court's jurisdiction over the nonresident
defendant. 34 "Generally, the court will engage in a two-step analysis: first
determining whether service of process on the nonresident is authorized by
statute; and, second, considering whether the exercise of jurisdiction is, in
the circumstances presented, consistent with due process. 35 The court may
consider the pleadings, affidavits, and any discovery of record. 36 "If, as
here, no evidentiary hearing has been held, plaintiffs need only make a
primafacie showing of personal jurisdiction
and the record is construed in
37
the light most favorable to the plaintiff.
Plaintiffs' contention Csontos was an officer of the Company is
unsubstantiated and conclusory. Csontos was First Niles' and the Bank's
chief compliance officer and corporate secretary. An employee is not
considered an officer for personal jurisdiction purposes merely because her
title includes the word, "officer." Under 10 Del. C. § 3114(b), an officer
includes: (i) the president, chief executive officer, chief operating officer,

3t

See DOB at 2; DRB at 6.
PAB at 23-24 (citing Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del.

32

1985)).

33

See Defs.' Mot. to Dismiss at 1; DOB at 33-34; DRB at 28.
Albert v. Alex. Brown Mgmt. Servs., 2005 Del. Ch. LEXIS 133, at *50 (Aug. 26,

34

2005).

35

Werner v. Miller Tech. Mgmt., LP., 831 A.2d 318, 326 (Del. Ch. 2003) (citing
LaNuova D & B, S.P.A. v. Bowe Co., 513 A.2d 764, 768-69 (Del. 1986)).
36Ryan v. Gifford, 935 A.2d 258, 265 (Del. Ch. 2007).
37
1d. (quotation omitted).
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chief financial officer, chief legal officer, controller, treasurer, or chief
accounting officer; (ii) someone identified in public filings because she was
one of the most highly compensated executive officers; or (iii) someone
who has consented in writing to be identified as an officer. The Complaint
provides no basis for a reasonable inference that Csontos satisfied any of
Section 3114(b)'s three prongs when the actions to terminate the Sales
Process were taken: (i) he is not alleged to have held one of the enumerated
positions; (ii) there is no reference in the Complaint to a public filing
identifying him as an executive officer; 38 and (iii) there is no allegation of
a written agreement identifying Csontos as an officer of First Niles. Thus,
as to Count I, Csontos is properly dismissed for lack of personal jurisdiction.
b. Safarek's fiduciary duties as an officer
There is no dispute Safarek, as treasurer and vice president of First
Niles, was an officer. "Corporate officers and directors . . . stand in a
fiduciary relation to the corporation and its stockholders."39 "The fiduciary
duties an officer owes to the corporation 'have been assumed to be identical
to those of directors." '40 As an officer, Safarek owed fiduciary duties of
loyalty and care to First Niles and its shareholders.
Plaintiffs' claim based on the rejection of the First Place offer and
termination of the Sales Process relates to Safarek only insofar as he
allegedly sabotaged the Sales Process.4' The Complaint, however, fails to
allege sufficient facts for this Court to reasonably infer Safarek acted in bad
faith (i.e., disloyally) or was grossly negligent (i.e., acted with a culpable
lack of due care).
Plaintiffs' strongest allegation of sabotage relates to the Cortland
bid. The Board first instructed Management to proceed with the due
diligence on January 18, 2005; a due diligence session with Cortland was
scheduled for February 6. On February 3, upon learning that no information would be "immediately forthcoming," Cortland canceled the February 6
meeting, and pushed back to February 8 the due date for submission of all

a"Plaintiffs have not referenced any corporate document, like the Company's bylaws or
certificate of incorporation, to show Csontos is or was an officer. Compare Frst Niles, Proxy

Statement at 4 (Mar. 18, 2005) (Csontos is not included in list of executive officers) with First
Niles, Proxy Statement, at 5 (Mar. 24, 2006) (Csontos is included in list of directors and executive

officers because
of his position as a "Director Nominee").
39

Guth v. Loft, Inc., 5 A.2d 503, 510 (Del. 1939).
4"Ryan, 935 A.2d at 269 (quoting In re Walt Disney Co. Deriv. Litig., 2004 Del. Ch.
LEXIS 132, at *14 (Sept. 10, 2004)).
4'See PAB at 40.
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materials to them.42 When that deadline passed, Cortland withdrew its offer
on February 10, 2005. While the Financial Advisor attributed Cortland's
withdrawal to an "inordinate amount of delay on the part of . . .
management . . .not getting that information to Cortland," 43 Plaintiffs
advance no specific facts or argument as to how causing a delay of a matter
of days, or at most a couple of weeks, conceivably could be a breach of
Safarek's fiduciary duty to the single branch, local Bank involved in this
dispute. Defendants' motion to dismiss is therefore granted as to Safarek
44
under Count I.

2. The Unocal standard of review is inapplicable
Plaintiffs, citing Unocal v. Mesa Petroleum Co., 4" argue for

heightened scrutiny of the Sales Process because Defendants allegedly
undertook the following "entrenching" activities: sabotaging due diligence,
rejecting the First Place offer, and terminating the Sales Process.
"Enhanced judicial scrutiny under Unocal applies 'whenever the
record reflects that a board of directors took defensive measures in response
to a perceived threat to corporate policy and effectiveness which touches
upon issues of control." '46 Such enhanced scrutiny is applicable "[b]ecause
of the omnipresent specter that a board may be acting primarily in its own
interests, rather than those of the corporation and its shareholders ....,47
"In order for the board's defensive actions to survive this enhanced judicial
scrutiny, the board must establish: (1) that it had reasonable grounds to
believe that the hostile bid for control threatened corporate policy and
measures adopted were reasonable
effectiveness; and (2) that the defensive
48
in relation to the threat posed.

Unocal, therefore, "starts from the premise that the transaction at
issue was defensive."'49 Here, there is no allegation of a hostile takeover

42

Compl. 42
1d. 43.
"Plaintiffs make no distinction between Stephens and Safarek with respect to their

43

alleged sabotaging of the Sales Process; thus the Court's analysis for Safarek applies equally to
Stephens. Furthermore, Plaintiffs have not shown any facts or made any argument for this Court
to reasonably infer the other Defendants under Count I, Kramer and Eddy, took any action to
sabotage the due diligence process. Defendants' motion for this aspect of Count I, therefore, is
granted as to Kramer and Eddy as well.
45493 A.2d 946 (Del. 1985).
'In re Santa Fe Pac. Corp. Sholder Litig., 669 A.2d 59, 71 (Del. 1995) (quoting
Unitrin,Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1372 n.9 (Del. 1995)).
47
Unocal, 493 A.2d at 954.
'Chesapeake Corp. v. Shore, 771 A.2d 293, 330 (Del. Ch. 2000) (citing Unocal,493
A.2d at 955; Unitrin,651 A.2d at 1373).
'Shamrock Holdings, Inc. v. PolaroidCorp., 559 A.2d 257, 271 (Del. Ch. 1989).
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attempt, or any threatening action that could cause this Court reasonably to
consider Defendants' action as "defensive." 50 Instead, the Sales Process was
initiated by the Board and there is no allegation of any external threat or
motivation. Thus, I find the Unocal standard of heightened scrutiny
inapplicable. 5'
3. The business judgment rule applies to the Board's
decision to terminate the Sales Process
"The affairs of Delaware corporations are managed by their board
'5 2
of directors, who owe to shareholders duties of unremitting loyalty."
Officers and directors are protected by the business judgment rule, "a
presumption that in making a business decision the directors of a
corporation acted on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company. "" It
applies when a decision of the directors is questioned, and the analysis is
primarily a process inquiry. "Courts give deference to directors' decisions
reached by a proper process, and do not apply an objective reasonableness
54
test in such a case to examine the wisdom of the decision itself."
The burden is on the party challenging the decision to establish
facts rebutting the presumption.55 Generally, that party must allege sufficient facts from which the court could reasonably infer (1) a majority of
the individual directors were interested or beholden or (2) the challenged
transaction was not otherwise the product of a valid exercise of business
judgment.5 6 If a plaintiff fails to rebut the business judgment rule, "a court
will not substitute its judgment for that of the board if the latter's decision
57
can be 'attributed to any rational business purpose.'

"°See Kahn v. MSB Bancorp, Inc., 1998 Del. Ch. LEXIS 112, at *7-8 (July 16, 1998)
(local savings bank's board's rejection of merger offers was not defensive action under Unocal).
"'To support the application of Unocal,Plaintiffs rely on Chrysogelosv. London, 1992
Del. Ch. LEXIS 61, at *20 (Mar. 25, 1992), and Cal. Pub. Employees'Ret. Sys. v. Coulter, 2002
Del. Ch. LEXIS 144, at *24-25 (Dec. 18, 2002) for the proposition that entrenching activities can
be sufficient to deny fiduciaries the presumption of the business judgment rule. See PAB at 23.
Neither of these cases, however, applied the Unocal standard of review. For a more detailed
discussion 52
of Chrysogelos, see footnote 75 infra.
1n re Tyson Foods, Inc. Consol. S'holder Litig., 2007 Del. Ch. LEXIS 120, at *10
(Aug. 15, 2007) (citing Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998)).
3
Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
'Brazen v. Bell Ad. Corp., 695 A.2d 43, 49 (Del. 1997) (citations omitted).
"Aronson, 473 A.2d at 812 (citing Puma v. Marriott, 283 A.2d 693, 695 (Del. Ch.
1971)).
56
See Brehm v. Eisner, 746 A.2d 244, 256 (Del. 2000) (citing Aronson, 473 A.2d at
814).
7
UnocalCorp. v. Mesa PetroleumCo., 493 A.2d 946, 954 (Del. 1985) (quoting Sinclair
Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971)).
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Defendants argue "the decision not to sell the company ...cannot
form the basis of a breach of fiduciary duty, because the directors owed no
duty to the shareholders to sell the company." 58 Defendants cite several
cases where Delaware courts have held a majority shareholder did not have
a duty to sell its holdings merely because doing so would be in the minority
shareholders' best interest. This case, however, does not involve a majority
shareholder. None of the Defendants owned more than 7.9% of First Niles
stock, and collectively they beneficially owned only 17%. 59 Inany case,
while the Directors may not have had any duty to sell the Company, they
still had to satisfy their traditional fiduciary duties. Hence, the Directors'
decision not to sell the company is Board action appropriately examined
within the business judgment framework.'
4. Have Plaintiffs pled sufficient facts as to overcome
the business judgment rule?
Upon a showing a majority of directors were interested in a
transaction or lacked independence, the board action in question generally
would not receive the benefit of the business judgment presumption.
Instead, the action would be analyzed under Weinberger's less deferential
entire fairness standard of review.6 The facts of this case raise an interesting question, however. The Board action challenged here is a decision not
to accept a merger proposal by First Place.62 Consequently, there is no
transaction to subject to an entire fairness review. Under Weinberger,
entire fairness has two intertwined components: fair dealing and fair price.63
How would the Court determine the fair price of a transaction that did not
take place? Would the analysis ultimately hinge upon whether the Court
found the premium offered by First Place or even Cortland to the Company
to be too small? Does it make sense to apply the entire fairness standard to
a decision that is arguably less intrusive on shareholders' interests than a
defensive action to a hostile takeover subject to the less rigorous scrutiny
of Unocal?

58

' Tr. of argument on Defs.' mot. to dismiss held on July 11, 2007 ("Tr.") at 4.

59

Reclassification Proxy at 38.

6° See Kahn v. MSB Bancorp, Inc., 1998 Del. Ch. LEXIS 112, at *9 (July 16, 1998)
(applying a business judgment analysis to a board rejection of a merger offer).
6
See Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983). Although Plaintiffs do
not explicitly ask this Court to apply entire fairness review, they provide no alternate standard.
See PAB at 23, 35.
62
As previously discussed, Plaintiffs also accuse Management Defendants Stephens and
Safarek of "sabotaging" the Sales Process by dragging their feet in responding to due diligence
requests by another bidder, Cortland.
63See Weinberger, 457 A.2d at 711.
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In my opinion, the entire fairness standard applicable to a board
decision made by allegedly interested or beholden directors is inapplicable
in the circumstances of this case. One reason is that the determination of
fair price is problematic in the absence of a completed transaction.
A second reason is this is not a situation where a board affirmatively interposed itself between the shareholders and a potential acquirer by
implementing a defensive measure to an unconditional tender offer, thereby
requiring enhanced judicial scrutiny relative to the business judgment rule.
As in the Unocal line of cases, Plaintiffs base their allegations of selfinterest and lack of independence primarily on "the omnipresent specter that
a board may be acting primarily in its own interests, rather than those of the
corporation and its shareholders .... ,,6 First Place offered to do a merger
subject to the approval of the First Niles Board. When the Board declined
to approve the merger, First Place presumably could have proceeded with
an unconditional tender offer for the shares of First Niles.65 If Defendants
opposed the tender offer, they could have taken some form of defensive
measure against it. Had they done so, the action would have been subject
to enhanced review under Unocal. In fact, First Place did not pursue a
tender offer. Thus, all that occurred was the First Niles Board decided not
to proceed with the merger proposed by First Place. That decision
effectively ended the Sales Process the Board itself had initiated some
months earlier. An argument that such a decision should be reviewed for
entire fairness strikes me as anomalous in that it would subject the Board's
action not to do a merger to more demanding review than a defensive
measure adopted for the express purpose of thwarting a hostile tender offer.
Third, a less exacting standard comports with Delaware's broad
allocation of power to directors. As one commentator has observed, in spite
of the significant potential for conflicts of interest stemming from directors'
entrenchment motives and side benefits frequently present when a board
acts on a proposed merger, "Delaware corporate law definitively allocates
decision-making authority to the board and, moreover, provides both
substantive and procedural mechanisms ensuring a substantial degree of
judicial deference to the board. ''66
In many respects this case resembles the situation Chancellor Allen
addressed in TW Services, Inc. v. SWT Acquisition Corp.67 In SWT, an

'Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985).
'Nothing in the Complaint suggests any impediment to First Place's ability to make an
unconditional tender offer.
'Stephen M. Bainbridge, Unocal at 20: DirectorPrimacy in CorporateTakeovers, 31
DEL, J. CoRP. L. 769, 789 (2006). Examples of side benefits include: "an equity stake in the
surviving entity, employment or noncompetition contracts, substantial severance payments,
continuation of existing fringe benefits or other compensation arrangements." Id. at 788.
671989 Del. Ch. LEXIS 19 (Mar. 2, 1989).
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acquiring company sought a preliminary mandatory injunction requiring the
target corporation to redeem certain stock rights in order to enable the
acquirer to close its proposed merger and conditional tender offer. The
acquirer conditioned its tender offer on, among other things, the target's
board redeeming a "poison pill." The target board concluded the offer was
not a bona fide offer in view of the conditions and determined they had no
duty to even address the question whether they should redeem the pill.
Chancellor Allen concluded Unocal's proportionality test did not apply to
the "board's decision not to divert this Company from its long term business
plan in order to facilitate or propose an extraordinary
transaction designed
68
to maximize current shareholder value."
Regarding the power of a board to reject a public tender offer or
practically preclude its completion by adopting (or refusing to redeem) a
poison pill stock rights plan, the court stated:
In Moran v. Household International,Inc., 500
A.2d 1346 (Del. 1985), our Supreme Court opined that
Delaware corporations were authorized to issue securities
of this type, but noted that there could be a self-serving
aspect to the use of this power. It held that a board that
took such power to itself would be held to a fiduciary
standard when called upon to consider releasing the power
(by redeeming the pill) in light of all of the circumstances
of a particular tender offer. Significantly, the Supreme
Court cited the Unocal case at this point in its opinion.
This court has understood that citation to mean that a
decision not to redeem a pill in the face of a hostile tender
offer is a defensive step that has to be "reasonable in
relation to the threat posed" by such offer.
As a result, the disparity between the legal
treatment of these functionally similar forms of change in
control transactions -- mergers and public tender offers --

continues. Should a courtbe requiredto review a decision
not to pursue a merger, it would, in my opinion, ask itself
the two fundamental questions that the businessjud nent
form ofjudicial review requires: did the board reach that
decision in good faith pursuit of legitimate corporate
interests, and did it do so advisedly? Supposing that the
plaintiff failed to persuade the court that the answer to

6MId. at *4.
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either question was in the negative, the court would not go
on to exercise even the restrained level of substantive
review that Unocal contemplates. It would not ask
whether the decision could be justified as "reasonable" in
relation to anything else, as it is to do when the decision is
to preclude a tender offer.
This difference in judicial review of decisions not
to pursue a merger opportunity and decisions to preclude
a hostile tender offer can be rationalized by reference to
the different statutory treatment of the board's role with
respect to each form of transaction.
The offer of SWT involves both a proposal to
negotiate a merger and a conditional tender offer precluded
by a poison pill. Insofar as it constitutes a proposal to
negotiate a merger, I understand the law to permit the
board to decline it, with no threat of judicial sanction
providing itfunctions on the question in goodfaith pursuit
of legitimate corporateinterests and advisedly.69
The same logic applies in this case regarding the termination of the
Sales Process and the rejection of the First Place offer. First Place made a
proposal to negotiate a merger; the Defendant Directors rejected it. Under
SWT, this Court judges the propriety of those actions by asking two
fundamental questions under the business judgment form of review: (1) did
the Board reach their decision in good faith pursuit of legitimate corporate
interests, and (2) did it do so advisedly? 70 Here, I find that even drawing all

'Id. at *36-38 (citations omitted) (emphasis added).
7
Plaintiffs raise the usual arguments for the inapplicability of the business judgment
presumption by alleging a majority of the directors who voted on the First Place proposal were
either interested in the decision or subject to the control of such an interested director. Plaintiffs'
argument ultimately rests on the Directors' alleged entrenchment motives. The allegations in the
Complaint, however, are not sufficient to support a reasonable inference that the Board was so
interested in the decision not to merge or beholden to an interested person as to overcome the
presumption of the business judgment rule. In that regard, Plaintiffs allege Defendants wanted to
remain directors in order to continue to receive director related compensation. In addition,
Plaintiffs contend Stephens wanted to maintain his positions as President, CEO, and Chairman;
Kramer wanted to maintain the benefits he received as director; and Zuzolo wanted his title
company to continue to provide title services to the Bank. Notably, the Complaint alleges no more
direct and material financial interests in the challenged decision or other facts tending to call the
decision into question.
As the Delaware courts have recognized, the specter of a potential entrenchment motive
is omnipresent in connection with a merger decision. I read SWT as saying that in the context of
a board's rejection of a merger offer, as opposed to taking a defensive measure against a tender
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reasonable inferences in Plaintiffs' favor, the answer to both questions
would be affirmative.
SWT's first prong is a determination of whether the Board breached
its duty of loyalty. "[Iln most instances, ... a decision to decline merger
discussions will be part of a decision to continue to manage the corporation
to enhance long term share value, the board's concern with distinctively
corporate concerns of this type is legitimate and the good faith pursuit of
them satisfies the first leg .... ,,7 In SWT, the court found the legitimate
long-term interests to "include a plausible concern that the level of debt
likely to be borne by [the target company] following any merger would be72
detrimental to the long term functioning of the [target company].
Similarly, there is little in the Complaint to suggest the Board acted in bad
faith. The Board initiated the Sales Process on its own accord, seemingly
as a market check as part of an exploration of strategic alternatives. The
Board's stated primary interest was to reduce "the administrative,
accounting and legal expenses incurred in complying with the disclosure
and reporting requirements under the Securities Exchange Act,"73 including
the Sarbanes-Oxley Act.74 The Board's later decision to reclassify its shares
in lieu of approving a merger is not indicative of bad faith. Plaintiffs have75
not pled sufficient facts for this Court to infer the Board acted disloyally.
offer, unexceptional entrenchment allegations of the kind made here are insufficient to take the
challenged 71
decision out of deferential business judgment review.
SWT, 1989 Del. Ch. LEXIS 19, at *38. SWT's explication of the duty of loyalty as
requiring that directors act in good faith for proper purposes comports with the Supreme Court's
recent analysis of the fundamental duty of loyalty. See Stone v. Riner, 911 A.2d 362, 369-70
(2006); In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. 2006).
72
SWT, 1989 Del. Ch. LEXIS 19, at *38.
73
Reclassification Proxy at 15; see also id. at 13-14 (listing other alternatives to the
Reclassification, including a cash-out merger).
74
Public Company Accounting Reform and Investor Protection (Sarbanes-Oxley) Act
of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002). Section 404 requires management to establish
and evaluate the effectiveness of the company's internal control structure, and auditors to report
on management's assessment of such controls, at the end of the fiscal year. See id. at § 404,
codified at 15 U.S.C. § 7262.
75
See Stone, 911 A.2d at 369 (quoting Guttynan v. Huang, 823 A.2d 492,506 n.34 (Del.
Ch. 2003), for the proposition that "a director cannot act loyally towards the corporation unless
she acts in the good faith belief that her actions are in the corporation's best interest.").
In line with SWT, the court in the Chrysogelos case, cited by Plaintiffs, stated
"corporate directors are not free to ignore an acquisition proposal for reasons extraneous to a goodfaith, informed business judgment." Chrysogelosv. London, 1992 Del. Ch. LEXIS 61, at *19-20
(Mar. 25, 1992). The court further held that if "corporate directors 'manipulate[d] the corporate
machinery for the sole or primary purpose of perpetuating themselves in office,"' they would
violate their fiduciary duty of loyalty. Id. at *20 (citing Pogostin v. Rice, 480 A.2d 619, 627 (Del.
1984)). In Chrysogelos, the court found the plaintiffs pled sufficient facts to support a claim that
a board rejection of an unsolicited merger offer violated the defendant directors' fiduciary duties
to the corporation in the Rule 12(b)(6) and 23.1 contexts. Id. at *29.
The allegations regarding the directors' entrenchment actions in Chrysogelos,however,
provided much greater cause for suspicion than the facts alleged in this case. There, the directors:
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SWT's second prong, that the Board's termination of the Sales
Process be done "advisedly," is a due care inquiry. The only reference in
the Complaint to what could be a violation of due care would be the Board's
lack of deliberation on terminating the Sales Process. In the context of
extensive discussions with, and the receipt of reports from, its Financial
Advisor and the involvement of specially retained outside counsel as part
of the Sales Process, the facts alleged are insufficient for a factfinder
reasonably to infer the First Niles Board did not exercise due care when it
terminated the Sales Process.
Thus, the Director Defendants' actions to reject the First Place offer
and terminate the Sales Process are entitled to the business judgment
presumption. Accordingly, I will grant Defendants' motion to dismiss as to
Count I, which relates to those actions.
B. Count HI: Did Defendants Breach Their Fiduciary
Duty by Approving the Reclassification?
The Board's decision to effect the Reclassification is presumptively
protected by the business judgment rule. A stated purpose of the Reclassification was to avoid the requirements of registration with the Securities and
Exchange Commission ("SEC"). "Delaware law recognizes a corporate
board's ability, in a proper exercise of their business judgment, to cause the
corporation to take steps to deregister even if, as an incidental matter,
deregistration might adversely impact the market for the corporation's
76
securities. ,
Plaintiffs allege in Count III all Defendants breached their duty of
loyalty by pursuing the Reclassification to obtain "personal benefits not
shared equally with, and achieved at the expense of, the unaffiliated

(1) adopted a poison pill rights plan; (2) reduced the triggering ownership threshold of that rights
plan in response to an acquirer's initial overture; (3) purchased a sizable block of the corporation's
shares at a "substantial premium" two days after the acquirer's formal merger proposal, which was
made before the annual shareholders meeting; (4) failed to disclose the acquisition proposal and
rejection until after the annual meeting; (5) proposed, but later withdrew, a charter amendment
eliminating the shareholders' right to act by written consent, thus preventing removal of the
directors by written consent; and (6) approved golden parachutes in the event of a change in
corporate control. See id. at *26-28. The court found those "circumstances, viewed in combination, create a reasonable doubt that. . . in rejecting the [merger] proposal, the defendant directors
were acting for the primary purpose of maintaining themselves in office." Id. at *29. The
extensive circumstances supporting an inference the directors acted in bad faith in Chrysogelos

are notably76absent in this case.

Wynnefield PartnersSmall Cap Value LP. v. Niagara Corp., 2006 Del. Ch. LEXIS
119, at *37 (June 19, 2006), affd in pertinent part, rev'd in part on other grounds, 2006 Del.
LEXIS 489 (Sept. 1, 2006).
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shareholders."" Defendants respond the Directors were disinterested and
independent, but argue in the alternative the Reclassification was ratified by
a majority of First Niles' unaffiliated shareholders. Plaintiffs challenge the
effectiveness of the shareholder vote pursuant to the Reclassification Proxy,
however, because they contend the Proxy's disclosures were inadequate.
Before turning to the merits of the parties' claims, I first address a threshold
dispute as to which vote of the Company's Board should be evaluated to
determine director disinterest and independence.
1. Which Board should be evaluated for the business
judgment analysis?
Plaintiffs contend the appropriate Board decisions are those made
in June 2006 to effect the Reclassification.78 Defendants disagree, arguing
the appropriate date to determine liability is December 5, 2005, when
Stephens, Eddy, Kramer and Gantler comprised the Board.79
On December 5, 2005, the Board resolved "to have Powell
Goldstein LLP to go forward with a stock reclassification program in order
to deregister from the SEC, and its requirements."'8 In January 2006,
Shaker filled Zuzolo's vacant seat, and in April Csontos replaced Gantler;
the Board thereafter consisted of Stephens, Kramer, Eddy, Shaker, and
Csontos. In June 2006, the Board took two crucial steps towards
implementing the Reclassification when it voted to amend the Company's
Charter to allow for reclassification of the shares held by record holders of
300 shares or fewer into Series A Preferred Stock and to approve new terms
for the Preferred Stock.
Up until the Board submitted the Reclassification Proxy to the
shareholders, it could have decided to forgo the Reclassification.8" Thus,
one appropriate time at which to analyze the loyalty of the Board is when
it made its final decision to proceed with the Reclassification. The First
Niles Board that voted in June 2006 to submit the Reclassification Proxy to
the shareholders consisted of Stephens, Kramer, Eddy, Shaker, and

'PAB at 35; see also Compl. 94.
78
See Tr. at 45; PAB at 36-37.
79
See DOB at 16. By that time, Zuzolo had passed away.
'Compl.
67. Gantler voted against this resolution. Id.
8
'A board must submit a proposed amendment of the certificate of incorporation to the
shareholders for a vote, and it will not be effective unless "a majority of the outstanding stock

entitled to vote thereon" votes in favor of the amendment. 8 Del. C. § 242(b)(1).
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Csontos."2 Because those Directors could be liable for their decision to
3
effect the Reclassification, the discussion that follows focuses on them.1
2. Safarek is not a proper Defendant under Count m
Plaintiffs allege no facts from which I can infer Safarek, as an
officer, took part in the Board's decisions relating to the Reclassification.
Plaintiffs' claim centers on the Board's decision to undergo the Reclassification. "Delaware law clearly prescribes that a director who plays no role
in the process of deciding whether to approve a challenged transaction
cannot be held liable on a claim that the board's decision to approve that
transaction was wrongful." 4 Safarek was not a Director at any relevant
time, and there is no allegation he took any action as an officer of First
Niles that could subject him to liability for the challenged Reclassification.
Thus, Plaintiffs have failed to allege an adequate legal and factual basis for
a claim against Safarek.
3. Can the Court reasonably infer from the Complaint a majority
of the Board had a disabling interest in the Reclassification?
The business judgment rule presumption the Board acted loyally
regarding the Reclassification is rebuttable by facts establishing the Board
was either interested in the outcome of the transaction or lacked the
was in
independence to consider objectively whether the Reclassification
85
the best interest of the Company and its shareholders.
2

Defendants' argument the Court lacks personal jurisdiction over Csontos and Shaker

is untenable because both were directors when one or more of the disputed actions regarding the
Reclassification
were taken. See 10 Del. C. § 3114(a).
3
9 A colorable argument also can be made for holding responsible the Board that initially
authorized the Company's counsel to go forward with the stock reclassification program eventually
implemented. Those directors were Stephens, Eddy, Kramer and Gantler. Because I ultimately
find the shareholders validly ratified the Reclassification, I need not determine whether the
December 2005 Board breached their fiduciary duty by authorizing counsel to proceed with the
planning of it. I note, however, that the December 2005 Board would likely enjoy the presumption
of business judgment, because at most, only two of its four directors, Stephens and Kramer, would
have been interested or not independent.
4
1n re Tri-Star Pictures,Inc. Litig., 1995 WL 106520, at *2 (Del. Ch. Mar. 9, 2005)
(citing Citron v. E.I. du Pont de Nemours & Co., 584 A.2d 490, 499 (Del. Ch. 1990); In re
Wheelabrator Techs., Inc. S'holders Litig., 1992 Del. Ch. LEXIS 196, at *35 (Sept. 1, 1995);
Propp v. Sadacca, 175 A.2d 33, 39 (Del. Ch. 1961)).
"5See, e.g., Orman v. Cullman, 794 A.2d 5, 22 (Del. Ch. 2002). Much of Delaware law
with respect to director disinterest and independence has been decided within the context of
proving demand futility under Rule 23.1, which requires demand excusal be pled with
particularity. "[T]he 'reasonable doubt' standard used in a demand futility analysis provides a
higher hurdle for a plaintiff than the relatively lenient standard of review pursuant to Rule
12(b)(6)." In re Primedia Inc., Deriv. Litig., 910 A.2d 248, 256 n. 13 (Del. Ch. 2006) (citing In
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A director is considered interested when he will receive a personal
financial benefit from a transaction not equally shared by the stockholders, 6
or when a corporate decision will have a materially detrimental impact on
the director, but not the corporation or its stockholders.8 7 The benefit (or
detriment) must be "of such subjective material significance to that
particular director that it is reasonable to question whether that director
objectively considered the advisability
of the challenged transaction to the
88
corporation and its shareholders.'
"Independence means that a director's decision is based on the
corporate merits of the subject before the board rather than extraneous
considerations or influences. 8 9 "[E]ach director [must bring] ... her own
informed business judgment to bear with specificity upon the corporate
merits of the issues without regard for or succumbing to influences which
convert an otherwise valid business decision into a faithless act." 9 As
Chancellor Chandler noted in Orman,
"Independence". . . involves an inquiry into whether the
director's decision resulted from that director being
controlled by another. A director can be controlled by
another if in fact he is dominated by that other party,
whether through close personal or familial relationship or
through force of will. A director can also be controlled by
another if the challenged director is beholden to the
allegedly controlling entity. A director may be considered
beholden to (and thus controlled by) another when the
allegedly controlling entity has the unilateral power
(whether direct or indirect through control over other
decision makers), to decide whether the challenged
director continues to receive a benefit, financial or
otherwise, upon which the challenged director is so
dependent or [which] is of such subjective material
importance to him that the threatened loss of that benefit
might create a reason to question whether the controlled
director is able to consider the corporate merits of the
challenged transaction objectively. 9'

re Limited, Inc. S'holders Litig., 2002 WL 537692, at *7 (Del. Ch. Mar. 27, 2002)).
Aronson v. Lewis, 473 A.2d 805, 812 (1984).
87

Rales v. Blasband,634 A.2d 927, 936 (Del. 1993).
"Orman,794 A.2d at 25 n.50.
"Aronson, 473 A.2d at 816.
90Id.
91
Orman, 794 A.2d at 25 n.50.
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Furthermore, "the determination of whether a particular director is
beholden' to an allegedly controlling person is not limited to the power to
affect the director in the future. One may feel 'beholden' to someone for past
acts as well."92
For determining disinterestedness and independence, the key issue
is "whether the possibility of gaining some benefit or the fear of losing a
benefit is likely to be of such importance to that director that it is reasonable
for the Court to question whether valid business judgment or selfish
considerations animated that director's vote on the challenged transaction."93
In this regard, the Delaware courts do not apply an objective "reasonable
director" test, but rather use a subjective "actual person" standard to
determine whether a particular director's interest is material and debilitating
or that he lacks independence because he is controlled by another.94
With these principles in mind, I turn to whether a majority of the
First Niles Board were interested in the matter or were dominated or
controlled by a materially interested director when they decided to undergo
the Reclassification in June 2006. Plaintiffs aver a disabling condition as
to all five members of the Board. Contending only "[t]hree of the five
members, Kramer, Eddy, and Shaker, were disinterested and independent, 9 5 as to the Reclassification, Defendants implicitly concede the inside
Directors Csontos and Stephens were interested or not independent.96 I will
now address Kramer, Eddy, and Shaker in turn.
a. Kramer
Plaintiffs characterize Kramer as interested because he received
material financial benefits from his position as director; they also contend
he lacked independence because he was beholden to Stephens. Because I
find Plaintiffs' lack of independence argument stronger, and ultimately
persuasive, I need not address Plaintiffs' interestedness argument. 97

92

1n re Limited, Inc. S'holders Litig., 2002 Del. Ch. LEXIS 28, at *27 (Mar. 27, 2002)
(citing In re Ply Gem Indus., Inc. S'holders Litig., 2001 Del. Ch. LEXIS 123, at *4 (Sept. 28,

2001)).

93

Orman, 794 A.2d at 25 n.50.
"Id. at 24 (citing Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1167 (Del.

1995)).

95

DRB at 3.
9Both Stephens and Csontos were employees or officers of First Niles and the Bank.
97I note, however, that Plaintiffs' contention Kramer was interested because of his
continued interest in having the Company buy back his stock probably would be insufficient. See

PAB at 38. Kramer's relatively insignificant First Niles shareholdings are insufficient for this
Court to infer that any liquidity premium he could receive as a result of the Reclassification would

be material.
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Plaintiffs advance two arguments for why Kramer lacked independence: (1) he was beholden to Management for permitting stock sales to him
in violation of First Niles' 1999 Option Plan; and (2) he hoped to obtain
future employment at the Bank.
Plaintiffs allege Kramer's stock sales violated the Company's
Options Plan and were not properly reported in Form 144 filings.98 Even
if true, Plaintiffs have not alleged sufficient facts demonstrating why
Kramer would be beholden to Management for allowing such actions.
Plaintiffs have not alleged, for example, that Kramer otherwise faced
liability or even that Management knew of the impropriety of Kramer's
actions. Thus, they have not alleged facts suggesting, for example, a quid
pro quo situation indicative of self-interest. 99
Plaintiffs further allege, "Kramer has discussed becoming a fulltime banker and employed by the Bank if the Reclassification was
That an individual is a director's superior, or boss, is
approved."' t
"sufficiently material to give reason to doubt [the director's] independence
from [that individual]. 10 Similarly, senior executive officers may be
beholden to directors controlling their corporations.' 2 Defendants attempt
to distinguish these cases because they involved current employees rather
than future employment. Although the situations are different, the distinction is immaterial. In the case of both current and future employment,
an employee or prospective employee is beholden to his superior because
of the prospect of future employment. Thus, while borderline, Plaintiffs'
allegation is sufficient for this Court to infer Kramer could be beholden to
Management (e.g., Stephens, who presumably would control the Bank's
hiring decisions).
Defendants further argue Management (Stephens in particular) is
incapable of controlling any of the Directors because Management does not
own a controlling interest in First Niles.'0 3 That defense is untenable; the

9
"Compl. 22. An insider who is an affiliate for purposes of Rule 144 under the 1933
Securities Act, may be required to file a Form 144 with the SEC in advance of a sale of securities
in order to enjoy a safe harbor from being regulated as an "underwriter." See 17 C.F.R.
§ 230.144(h); see also 17 C.F.R. § 239.144.
'Delaware courts have found quid pro quo factual situations sufficient to find disabling

interests. See, e.g., In re Nat'l Auto Credit,Inc. S'holdersLitig., 2003 Del. Ch. LEXIS 5, at *37-38

(Jan. 10, 2003) (allegations of directors who approved excessive CEO compensation in quid pro
quo scheme were materially interested in demand excusal and Rule 12(b)(6) contexts); In re Tyson
Foods, Inc. Consol. SholderLitig., 919 A.2d 563, 583 (Del. Ch. 2007).

'm Compl. 1 9.

...
Cal. Pub. Employees'Ret. Sys. v. Coulter,2002 WL 31888343, at *9-10 (Del. Ch.
Dec. 18, 2002) (demand excusal); see also Steiner v. Meyerson, 1995 Del. Ch. LEXIS 95, at *2730 (July 28, 1995).
"See Rales v. Blasband,634 A.2d 927, 937 (Del. 1993).
03

' DOB at 10.
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issue is not whether Stephens or any other member of Management controlled the Company, but rather whether he could exercise control over other
Directors. For these reasons, I find Plaintiffs conceivably could prove
Kramer was not independent.
b. Eddy
Plaintiffs claim Eddy lacked independence from Stephens because
he cast every vote in accord with Stephens. Generally, "routine consensus
cannot suffice to demonstrate disloyalty on the part of a director," although,
"there may be instances in which a director's voting history would be
sufficient to negate a director's presumed independence. ' ' Under Khanna,
Plaintiffs must allege both a pattern of votes evincing control, and a
material benefit to the controlled director.' 05 The plaintiffs in Khanna failed
to show a broad pattern of votes demonstrating acquiescence or control or
to explain how the directors' alleged acquiescence benefited them." Here,
even if Plaintiffs' bald allegation Eddy voted with Stephens in every vote
Gantler attended could support a finding of a pattern of votes evincing
control, Plaintiffs failed to allege how Eddy received any material benefit
from his alleged acquiescence. Thus, Plaintiffs have not alleged sufficient
facts from which one could infer Eddy lacked independent business
judgment and was controlled by Stephens.
c. Shaker
The remaining director, Shaker, owned 17,708 First Niles shares
during the relevant period. Plaintiffs contend Shaker was interested because
"he stood to benefit from the increased liquidity that any stock buy back
program would afford him." 0 7 The Complaint provides no basis to infer
Shaker will be treated any differently from other stockholders in terms of
the buy-back program -- e.g., there is no allegation the buy-backs were
available only to directors and officers. Furthermore, the Complaint does
not support an inference that any increase in liquidity, if there is one, would
be of material benefit to Shaker. Indeed, as the owner of nearly 18,000
shares, Shaker probably would share the concern of some remaining
' 04Khanna v. McMinn, 2006 Del. Ch. LEXIS 86, at *58 n.92 (Del. Ch. May 9, 2006).
"°Seeid. at *57-58. The Khanna decision involved the application of Rule 23.1; thus,
its requirement of "particularizedfacts showing a pattern of votes" is inapplicable to this case.
Id. at *57 (emphasis added).
'01d. at *58.
"PAB at 38-39. Because there is no allegation Shaker was a participant in the ESOP,
the Reclassification presumably would affect him the same way as the other nonparticipant
stockholders in terms of the ESOP-related put right. See also Reclassification Proxy at 22-23.
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stockholders, like Plaintiffs, about the likely decrease in liquidity the
Reclassification would cause. Accordingly, I find Plaintiffs have not
alleged sufficient facts to support an inference of self-interest on the part of
Shaker as to the Reclassification.
Of the five-member Board, Plaintiffs have pled sufficient facts for
this Court to infer Stephens, Csontos and Kramer may have been interested
or not independent. 10 8 In that respect, therefore, Defendants cannot claim
the benefit of the business judgment rule as to Count Im. The only other
basis Defendants have advanced to escape enhanced judicial review is their
contention that an informed majority of the unaffiliated stockholders
approved the Reclassification.
4. Did the Unaffiliated Shareholders Ratify the Reclassification?
Defendants contend the Reclassification was ratified through
approval of the unaffiliated shareholders. °9 Plaintiffs argue the shareholder
vote was not a valid ratification because a majority of the unaffiliated

shareholders did not approve the Reclassification, and the disclosures
contained in the Reclassification Proxy were insufficient. "o Plaintiffs
further contest the admissibility for purposes of a motion to dismiss of the
results of the shareholder election and of the number of shares held by the
Defendant Directors as stated in the Reclassification Proxy.
a. Shareholder ratification standard
"When uncoerced, fully informed, and disinterested stockholders
approve a specific corporate action, the doctrine of ratification, in most
situations, precludes claims for breach of fiduciary duty attacking that
action.""' "[W]hen most of the affected minority affirmatively approves
"°Plaintiffsalso cite Hamiltonv. Nozko, 1994 WL 413299 (Del. Ch. July 27, 1994), for
the proposition that a deregistration done for an inequitable purpose, to allow a majority to unfairly
acquire the minority's shares at a discount, would be disallowed under Schnell v. Chris-Craft
Indus., Inc., 285 A.2d 437, 439 (Del. 1971). See PAB at 39. The Complaint does not allege a
similarly nefarious purpose for approving the Reclassification. Thus, neither the Hamilton nor the
Schnell decision is applicable to this case.
'The Reclassification required shareholder approval under 8 Del. C. § 242 because it
proposed to amend the Company's charter by adding Article Fourteenth, which reclassified some
shares of First Niles common stock into preferred stock. See Reclassification Proxy at A-2.
Shareholder approval is distinct from shareholder ratification. "Shareholder ratification" is the
"approval of challenged board action by a fully informed vote of shareholders, irrespective of
whether that shareholder vote is legally required for the transaction to attain legal existence." In
re Wheelabrator Techs. S'holders Litig., 663 A.2d 1194, 1201 n.4 (Del. Ch. 1995) (emphasis
added).
It°See Tr. at 69-70.
l.JSample v. Morgan, 914 A.2d 647, 664 (Del. Ch. 2007).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 33

the transaction, their self-interested decision to approve is sufficient proof
of fairness to obviate a judicial examination of that question..... 2
Shareholder ratification, in the context of an interested director transaction,
"revives the powerful presumptions of the business judgment rule as the
3
applicable standard of review for the challenged conduct.""1
Under Delaware law only afully informed shareholder vote in favor
of a disputed transaction ratifies board action. 1 4 The burden rests with
Defendants who rely on the shareholder vote to show that all material facts
relevant to the transaction were fully disclosed to the shareholders in the
Reclassification Proxy." 5
The court in PNB Holding, in the context of a ratification of a
merger approved by interested directors, held that the appropriate vote
should be a majority of the unaffiliated stockholders' shares eligible to vote,
and not merely a majority of the unaffiliated shares that were actually
voted.1 6 An unreturned proxy vote is akin to passive dissent; to not include
a dissenting vote would contravene 8 Del. C. § 242, which requires a vote
of a "majority of the outstanding stock of the corporation entitled to vote"
for charter amendment approval. 1 7 Thus, for purposes of ratifying an
amendment to a charter, Defendants must show that a majority of the
unaffiliated shares eligible to vote voted in favor of the Reclassification.
b. Did a majority of the unaffiliated shareholders entitled to vote
approve the Reclassification?
Determining whether a majority of the unaffiliated shares eligible
to vote approved the Reclassification involves computing a simple ratio.
The denominator is the number of outstanding shares at the time of the vote
minus the number of affiliated shares eligible to vote. The numerator is the
total number of shares voted in favor of the Reclassification minus the total

"'In re PNB Holding Co. S'holders Litig., 2006 Del. Ch. LEXIS 158, at *55 (Aug. 18,
2006). Void acts contrary to public policy or beyond the authority of the corporation, however,
cannot be cured by ratification. See Stroud v. Grace, 606 A.2d 75, 83 (Del. 1992); Solomon v.
Armstrong, 747 A.2d 1098, 1114 (Del. Ch. 1999).
3
S ee DONALD J. WOLFE, JR. & MICHAEL A. PITTENGER, CORPORATE AND
COMMERCIAL PRACTICE IN THE DELAWARE COURT OF CHANCERY § 11-4[b][5] (2007) (citing In
re Wheelabrator
Techs. S'holders Litig., 663 A.2d 1194, 1205 (Del. Ch. 1995)).
'14See Stroud, 606 A.2d at 82 (citing Smith v. Van Gorkom, 488 A.2d 858, 890 (Del.
1985); Weinberger v. UOP, Inc., 457 A.2d 701,703 (Del. 1983); Michelson v. Duncan,407 A.2d
211, 224 (Del. 1979)).
13
' See id. at 84 (citing Weinberger,457 A.2d at 703; Cahallv. Lofland, 114 A. 224, 234
(Del. Ch. 1921)).
6
- ee PNB Holding, 2006 Del. Ch. LEXIS 158, at *48-49, 55.
"7See id. at *55 (making an analogous argument in the context of Section 251's merger
approval requirements).
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number of affiliated shares entitled to vote.' The calculation then is (total
shares cast in favor minus all affiliated shares) / (total shares eligible to vote
minus all affiliated shares). The parties disagree, however, on two points
related to this calculation: (1) the number of affiliated shares, and (2) the
admissibility of any number taken from outside the Complaint on a motion
to dismiss.
There is no dispute as to the number of outstanding shares eligible
to vote on the Reclassification, and the number of shares voted for the
Reclassification. There were 1,384,533 shares outstanding and eligible to
20
vote,119 and 793,092.4404 shares voted in favor of the Reclassification.
Both of these numbers are admissible under D.R.E. 201(b)(2) because they
are not subject to reasonable dispute.
The third number needed for the calculation, however, is the crux
of the parties' dispute, and frankly, confusion. Throughout their briefing
and post-argument submissions to the Court, the parties have not been able
to agree on the number of affiliated shares eligible to vote on the Proxy.
The parties initially used 235,708 as the number of shares held by
the Defendant Officers and Directors.' 2 ' The Reclassification Proxy states
that as of September 30, 2006, the Director Defendants beneficially owned
235,708 shares. Using that figure, only 48.5% of the unaffiliated shares
approved the Reclassification, insufficient for ratification. After argument,
Defendants noted the Reclassification Proxy explicitly states the 235,708
affiliated shares as of September 30, 2006 include 31,148 and 11,148
options held by Safarek and Stephens, respectively. 22 Nothing in the
Complaint or the Proxy suggests those options were exercised and thereby
resulted in shares eligible to vote on the Reclassification as of the record
date. Subtracting those options yields a total of 193,412 affiliated shares
eligible to vote. Use of that number would mean 50.3% of the unaffiliated
shares voted in favor of the Reclassification. The record date for the

"'There is no record before the Court indicating the results of votes cast by the affiliated
shareholders. Drawing all inferences in favor of the Plaintiff, however, this Court assumes that

all affiliated shareholders voted all of their shares in favor of the Reclassification. As it is not
questioned by either party, the Court assumes, without holding, the affiliated shareholders include
all of the Defendants and not just those found to be interested or beholden for purposes of
determining the applicability of the business judgment presumption.

"Both parties cited to the Reclassification Proxy at 34. See Tr. at 70 (Plaintiffs'
citation); Letter from Brian C. Ralston, Att'y for Defs., to the Ct. at 1-2 (July 23, 2007)
(Defendants' citation).

'"See Certif. of Inspector of Election as to the Adoption of Proposals, Dec. 14, 2006
availableat DOB Ex. B. Plaintiffs did not contest these figures; in fact Plaintiffs themselves used
this vote count at argument. See Tr. at 70 (citing DOB at 19 & n.7).
1
'See Tr. at 70 (citing DOB at 19 & n.7 (citing Reclassification Proxy at 38)).
"See Reclassification Proxy at 38; Letter from Brian C. Ralston, Att'y for Defs., to the
Ct. (July 23, 2007).
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Reclassification vote, however, was November 10, 2006, not September 30,
2006.123 In between September 30 and November 10, 2006, the total
number of shares owned by Defendants changed slightly. Regarding the
Reclassification vote, as of the record date, the Proxy states, "First Niles'
directors and executive officers have the power to vote 194,960 shares
....
,,I24 At that level of share ownership, a majority of 50.28% of the
unaffiliated shareholders voted in favor of the Reclassification.
The difference between what Plaintiffs assert and the
Reclassification Proxy states for Defendants' shareholdings stems from a
difference in interpretation of law and not a factual dispute.'2 Plaintiffs
effectively urge the Court to use Defendants' fully diluted shareholdings to
determine whether a majority of the unaffiliated shares voted for the
Reclassification. Plaintiffs have presented no legal authority, however, and
the Court knows of none, for basing the ratification calculation on Defendants' fully diluted number of shares as opposed to their shares actually
eligible to vote on the record date. Further, including Defendants' options
as Plaintiffs would do is counterintuitive, because there is no reason to
believe Defendants had any right to vote on the Reclassification based on
their options. Thus, I reject Plaintiffs' argument as unpersuasive.
Plaintiffs also dispute the existence of a ratification on evidentiary
26
grounds. Citing In re Santa Fe Pacific Corp. ShareholderLitigation,,
they contend Defendants' reliance on the Reclassification Proxy for the
number of affiliated shares outstanding is impermissible because it "relies
on facts outside the Amended Complaint and, therefore, cannot be resolved
27
on this motion to dismiss. "0
In Santa Fe the Supreme Court held that when "a proxy statement
is merely appended to the complaint and relied upon for the disclosure
claims, but is not put forth by plaintiffs as an admission of the truth of the
facts referred to therein, the defendants may not use it at the pleading stage
for purposes other than disclosure issues or perhaps to establish formal,
uncontested matters.' 28 The Court also noted, however, that "[d]espite the
fact that a SEC filing may constitute hearsay with respect to the truth of the
23

See Reclassification Proxy at 34.

24

' 1d. at 35. Defendants apparently did not notice the difference between the shares
eligible to vote on September 30, 2006 and those eligible to vote as of the record date. Thus, it
appears they mistakenly asserted the Proxy "incorrectly states ... the officers and directors had
the power to vote 194,960 shares." Letter from Brian C. Ralston, Att'y for Defs., to the Ct. at 2
n.5 (July 23, 2007).
'25The Defendants' shareholdings listed in the Complaint track the fully diluted
shareholdings listed in the Reclassification Proxy. CompareCompl. M 8-13 with Reclassification
Proxy at 38.
126669 A.2d 59, 70 (Del. 1995).
'27See Letter from Jessica Zeldin, Att'y for Pls., to the Ct. (July 25, 2007).
2

Santa Fe Pac. Corp., 669 A.2d at 70.
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matters asserted therein, courts may consult these documents to ascertain
facts appropriate for judicial notice under D.R.E. 201."19 The issue, then,
is whether the facts pertaining to the shareholder vote that Defendants rely
upon are appropriate for judicial notice under D.R.E. 201.
Under Rule 201 this court may take judicial notice of a matter not
subject to "reasonable dispute in that it is either (1) generally known within
the territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably
be questioned." 30 In particular, the Supreme Court "has recognized that, in
acting on a Rule 12(b)(6) motion to dismiss, trial courts may consider
hearsay in SEC filings to ascertain facts appropriate for judicial notice
under Delaware Rule of Evidence 201."
In GeneralMotors, the Supreme Court upheld this court's decision
to take judicial notice of a shareholder ratification vote when there was no
allegation in the complaint challenging whether the "conditions necessary
to consummate the transaction were actually met" and the opposing party
made no allegation the figures in the proxy were incorrect. 32 Notably, the
Court dismissed an objection, similar to one made by Plaintiffs here, that
the defendant's reliance on its own submission to the SEC was "selfserving."' 33
As in GeneralMotors, Plaintiffs have made no allegation there was
no vote, or that the vote itself was fraudulent. Plaintiffs also do not deny
the accuracy of the share ownership figures listed in the Reclassification
Proxy. They make no allegation, for example, the Proxy inaccurately lists
the Director Defendants' shareholdings, or that one or more Defendants had
secret control of other blocks of shares. Under D.R.E. 201, Defendants'
shareholdings as of the record date, November 10, 2006, are not subject to
reasonable dispute.'3 Furthermore, for Plaintiffs to contest only the
Defendant Directors' shareholdings would be disingenuous as Plaintiffs rely
on other portions of the same Proxy for the total number of shares
outstanding.
As stated earlier, the record shows a majority of 50.28% of the
unaffiliated shares voted to approve the Reclassification, providing sufficient votes for its ratification. Before this Court can validate the ratification
of the Reclassification, however, I must address the myriad disclosure

'291d. at 70 n.9.
'3D.R.E § 201(b).
131Inre Gen. Motors (Hughes) S'holder Litig., 897 A.2d 162, 170 (Del. 2006) (citing
Santa Fe Pac.
Corp., 669 A.2d at 70 n.9).
13
1id. at 170-71.
'33See id.
"In this regard, the Court notes Plaintiffs did not make a books and records demand
under 8 Del. C. § 220 before filing their Complaint.
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claims relating to the Reclassification Proxy asserted in Count II of the
Complaint.
C. Count II: Have Defendants Breached Their Duty of Disclosure?
Plaintiffs claim two types of disclosure violations in the Reclassiication Proxy. First, they argue the Proxy's discussion of the Sales Process
and First Place bid rejection was materially misleading. Second, Plaintiffs
allege various omissions relating to the Reclassification itself.'35
1. Duty of disclosure standard
It is well-recognized "that directors of Delaware corporations are
under a fiduciary duty to disclose fully and fairly all material information
within the board's control when it seeks shareholder action."' 36 "This
fiduciary disclosure obligation involves the affirmative duty to provide
information, the duty to be materially accurate and complete with respect
to the information that is provided, and the duty to be entirely fair by fully
disclosing material information.' ' 37 The information must be disclosed "in
a non-misleading manner." 31 "The essential39 inquiry is whether the alleged
omission or misrepresentation is material."'
Delaware has adopted the United States Supreme Court's definition
of materiality:

' 35Plaintiffs' disclosure claim is against all Defendants, including Safarek who was an
officer. Plaintiffs contend Safarek is liable for any disclosure violation because he was a "filing
person" under the securities laws. See PAB at 40-41; Compl. 89; see also Reclassification Proxy
at 23 ("Each director and executive officer is deemed a 'filing person' in connection with this
transaction."). Defendants did not respond to this argument in their reply brief. Because I find
there was no duty of disclosure violation, I need not address Safarek's amenability to suit on Count
n as a "filing
person."
136Stroud v. Grace, 606 A.2d 75, 84 (Del. 1992); see also Loudon v. Archer-DanielsMidland Co., 700 A.2d 135, 137-38 (Del. 1997); Zirn v. VLI Corp., 681 A.2d 1050, 1056 (Del.
1996).
Courts have more flexibility in fashioning appropriate relief in response to this type of
proxy-related disclosure claim when it is pressed as one for a preliminary injunction before the
shareholder vote, as opposed to being brought on many months after, as in this case. See Globis
Partners,LP. v. Plumtree Software, Inc., 2007 Del. Ch. LEXIS 169, at *37-38 (Nov. 30, 2007)
(citing In re Netsmart Techs., Inc. S'holders Litig., 924 A.2d 171, 208 n. 115 (Del. Ch. 2007); In
re Staples Inc. S'holders Litig., 792 A.2d 934, 960 (Del. Ch. 2001)).
. 37Feldman v. Cutaia, 2006 Del. Ch. LEXIS 70, at *31-32 (Apr. 5, 2006) (citations

omitted).

"mStaples,792 A.2d at 953 (citing Malone v. Brincat,722 A.2d 5, 10 (Del. 1998)).
"'Arnold v. Soc'yfor Say. Bancorp, Inc., 650 A.2d 1270, 1277 (Del. 1994).
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An omitted fact is material if there is a substantial
likelihood that a reasonable shareholder would consider it
important in deciding how to vote.... Put another way,
there must be a substantial likelihood that the disclosure of
the omitted fact would have been viewed by the reasonable
investor as having significantly altered the "total mix" of
information made available. 4°
"[Miateriality is to be assessed from the viewpoint of 41
the 'reasonable'
stockholder, not from a director's subjective perspective.'0
42
The burden of demonstrating materiality rests with the plaintiffs.
The Delaware Supreme Court has stated:
To survive a motion to dismiss, the plaintiffs must provide
some basis for a court to infer that the alleged violations
were material. For example, a pleader must allege that
facts are missing from the statement, identify those facts,
state why they meet the14materiality
standard and how the
3
omission caused injury.
"Delaware law does not require disclosure of inherently unreliable
or speculative information which would tend to confuse stockholders or
inundate them with an overload of information."'" Similarly, "while
directors do not have to provide information that is simply 'helpful,' once
they take it upon themselves
to disclose information, that information must
45
not be misleading."
2. Were there material omissions in the Reclassification Proxy with
respect to the Sales Process?
Plaintiffs allege the Reclassification Proxy was materially miseading because it: (a) omits Management's failure to cooperate with
Cortland's due diligence requests; and (b) misstates that the Board rejected
the First Place bid after careful deliberations when in fact there was no

'"TSC Indus. v. Northway, Inc., 426 U.S. 438, 449 (1976); Rosenblatt v. Getty Oil Co.,
493 A.2d 929,
944 (Del. 1985) (adopting Northway standard).
' 41Arnold, 650 A.2d at 1277.
42
' Nebel v. Sw. Bancorp, Inc., 1995 Del. Ch. LEXIS 80, at *15 (July 5, 1995).
143Malpiede v. Townson, 780 A.2d 1075, 1086-87 (Del. 2001) (citation omitted).
'Arnold, 650 A.2d at 1280; see In re MONY Group Inc. S'holder Litig., 852 A.2d 9,
25 (Del. Ch.452004).
MMONY Group, 852 A.2d at 24-25 (citing In re Staples Inc. Sholders Litig., 792 A.2d
934, 954 (Del. Ch. 2001)).

