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a corporate bank account at First Union Bank into which they deposited
Tanyous's $100,000 capital contribution. In June 2002, Medhat and Dr.
14
Dadson finally located a suitable daycare business in Newark, Delaware,
and they executed an option to purchase the business and property for
$647,000. The Banoubs and the Dadsons attended classes to obtain the
necessary licenses to operate a daycare facility, and they also applied for a
loan from the Small Business Administration to finance the business purchase price.
Shortly after signing the option to purchase the HCW facilities, the
Banoubs and the Dadsons had a falling out. According to Medhat, Dr.
Dadson was demanding unreasonable compensation for his efforts in
locating a business property and also exorbitant salaries for himself and his
wife for what Medhat believed would be minimal efforts on the part of the
Dadsons in operating the business.'i Medhat called Tanyous to discuss the
problem with Dr. Dadson. Tanyous told Medhat to reach an agreement with
he was unable to do so, and Dr.
Dr. Dadson, but, for reasons that are1unclear,
6
Dadson withdrew from the venture.
Medhat removed Tanyous's $100,000 capital contribution from
Diamond Communication's First Union bank account and transferred it to his
personal bank account at Wilmington Trust Company.' 7 With the loss of Dr.
Dadson, Medhat was prepared to abandon the business plan, but Mariam
encouraged him to press forward. Medhat called Tanyous to inform him that
Dr. Dadson had dropped out of the business, but that he nonetheless planned
to proceed without him.' 8 Tanyous agreed and assumed that he and Medhat
would split Dr. Dadson's 15% interest,' 9 but the friends did not explicitly
address that issue.
In September 2002, the Banoubs retained Ralph Estep, an accountant,
to assist them in forming a corporation to operate the daycare business. 20 At
a meeting on September 13, 2002, Medhat instructed Mr. Estep to
agreed initially to use the business name, Diamond Communications, doing business as Happy Child
World, to4expedite the process of starting the business. Id.
1 Mariam and Dr. Dadson's wife also were involved in the search for a business.
15
Tr. 223.
' 6Tr. 101-02.
"7Tr. 225.
" 8Tr. 225.
9
2' Tr. 24-25.
°Mr. Estep has gained some notoriety for having been ordered by the Delaware Supreme
Court to cease and desist from engaging in the unauthorized practice of law. In re Estep, 931 A.2d
1006, 2006 WL 3062763 (Del. 2006) (TABLE). Mr. Estep was later sanctioned for violating that
order, In re Estep, 933 A.2d 763 (Del. 2007), and his compatriot, an attorney who was licensed in
Pennsylvania, but not in Delaware, was recently disbarred from the practice of law in Delaware. In
re Kingsley, --- A.2d --- , 2008 WL 2310289 (Del. June 4, 2008) (TABLE).
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incorporate HCW with 55% of the stock owned by Tanyous and 45% by the
Banoubs. Upon learning that Tanyous was going to own a controlling
interest in HCW, Mariam was surprised and upset.2 ' She protested
brusquely to Medhat in Arabic because she believed the original arrangement to have been a 50-50 partnership with the Dadsons, and, thus, without
them, she had assumed that she and Medhat would own 100% of the
Company. Medhat told Mariam that he would fully explain the situation to
her after the meeting with Mr. Estep. According to the Banoubs, later that
evening, Medhat explained that Tanyous was loaning them $100,000 to start
HCW and that they were giving Tanyous 55% of the Company as collateral
until the loan was repaid.22 Medhat also showed Mariam a promissory note
purporting to document the loan obligation. 23 Mariam was nervous about
the arrangement and ceding control of the Company (even temporarily) to
Tanyous, but she trusted her husband's judgment. Medhat never informed
Mr. Estep about the alleged loan arrangement, however, and, thus, when the
Banoubs returned to Mr. Estep's office on September 16, HCW was
officially incorporated with Tanyous's owning an unrestricted 55% of the
Company. 24 Shortly after incorporating HCW, Medhat transferred Tanyous's

2
22Tr.

227, 229 (Medhat); 184 (Maram)
Tr. 229-30 (Medhat); 182-85 (Mariam). Tanyous categorically denies such an arrange-

ment.

23DX 1. The note is dated September 15, 2002, two days after the Banoubs claim Medhat
showed it to Mariam. Setting aside that minor inconsistency, a larger credibility problem for the
purported promissory note is that Medhat claims to have received the model for it from Tanyous's
immigration attorneys in New York, Tr. 230; the New York attorneys, however, have no record of
meeting Medhat and Tanyous before July 2003. Medhat offers no details for how he obtained the
form promissory note other than to say that he asked someone in the immigration law firn for it and
that person gave it to him, which, if not impossible, is improbable. Thus, either Medhat received the
form promissory note from some other source altogether in or before September 2002 (or he simply
crafted it himself) or, perhaps more likely, the document was prepared at some later date to facilitate
his efforts to oust Tanyous from the Company and was inartfully attributed to the New York
attorneys to lend an air of credibility to the document. Moreover, the document is drafted in English
and is signed only by Medhat, and there is no evidence that Medhat prepared an Arabic translation
of the document for Tanyous. Without Tanyous's signature on the document, and with Medhat's
offering nothing more than his own testimony about the loan arrangement and the validity of the
promissory note, there is no objective evidence that Tanyous manifested his assent to the loan terms
contained therein, even if he knew about it.
24
PX 10; 12. Medhat advances an entirely different version of the events leading up to the
incorporation of HCW: in his view, Tanyous never sought to own a majority of HCW but, instead,
simply wished to help his friends start their own business. Thus, in June 2001, he generously parked
$100,000 in the Banoubs' personal bank account, with no discussion of repayment terms or an
interest rate, so that they would have the funds at their disposal if and when they found a suitable
business. Medhat concedes that Tanyous was present at a meeting with Dr. Dadson in June 2001,
but at no point did they discuss Tanyous's owning any interest in the daycare business; instead, the
arrangement was for the Banoubs and the Dadsons to form a 50-50 partnership to operate a daycare.
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$100,000 capital contribution from his personal Wilmington Trust account
to HCW's corporate accounts at Commerce Bank.
The Banoubs proceeded to operate HCW, and the business flourished.
In January 2003, Medhat sent copies of the corporate documents to Tanyous.
Notably absent from the packet were any documents relating to the purported
loan arrangement. 26 When Tanyous received his shares of HCW stock, he
noticed that Medhat had reduced his interest in the Company to 55% from an
anticipated 77.5% (including his portion of Dr. Dadson's interest), or, at the
very least, 70% pursuant to the original business plan. 27 Tanyous
immediately contacted Medhat regarding the discrepancy in his ownership
percentage. Medhat explained that he and Mariam were putting forth a
substantial effort to operate HCW and they believed they should own a
larger share of the Company. Tanyous was incensed by Medhat's unilateral
actions, and he complained to his and Medhat's mutual friend, Samir
Aknoukh. Mr. Aknoukh mediated the problem by persuading Tanyous that
the Banoubs were undertaking a considerable task to operate the Company
and that he nonetheless still owned a majority of HCW, which satisfied the
According to Medhat, Tanyous was providing moral support and guidance as the Banoubs embarked
on their business venture with the Dadsons. Eventually, in September 2002, when they were ready
to incorporate HCW without the Dadsons, Medhat called Tanyous in the evening before the meeting
with Mr. Estep--over a year after receiving the $100,000 "loan"-to determine the terms of the
"loan" arrangement. During that phone call, Tanyous, who has been portrayed by the Banoubs as a
"hardnosed businessman," nonchalantly agreed to repayment terms of $150,000 over the ensuing
five years with 55% of HCW to be given as collateral. Moreover, despite the seven hour time
difference between Delaware and Kuwait and the seemingly unexpected nature of the phone call,
Tanyous had at the ready-in the middle of the night local time-the names of banks and bank
account numbers for his various associates to whom he wished Medhat to make payments on the
loan.
In further support of their loan theory, the Banoubs point to a shareholder "participation
agreement" purportedly prepared by Medhat in December 2002 to memorialize the parties'
understanding of Tanyous's lender relationship to HCW. DX 3. The Banoubs executed the
participation agreement on their own behalf, and Medhat signed the agreement on Tanyous's behalf
as his attorney-in-fact. In many respects, the participation agreement is even more self-serving and
incredible than the promissory note. First, Medhat seeks to demonstrate Tanyous's assent to the
participation agreement through his (Medhat's) signature on the agreement as Tanyous's attomey-infact. Moreover, as with the promissory note, the participation agreement is drafted in English and
there is no evidence that Medhat ever provided Tanyous with an Arabic translation of the document.
Medhat attempts to explain away the latter deficiency for both the promissory note and the
participation agreement by saying that Tanyous was not interested in the details of these
arrangements, which, frankly, seems rather uncharacteristic for a "hardnosed businessman."
In short, the Banoubs' version of events, coupled with the unreliable documentary evidence
of a loan arrangement, requires too many unlikely inferences to be believed, particularly when
contrasted against the relatively logical string of inferences required to conclude that Tanyous is, and
always has been, an equity investor in HCW.
25
26Tr. 304
1.e., the "promissory note" and the "participation agreement." Tr. 232-34.
17Tr. 26-27.
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requirements of the Investor Visa. Thus, Tanyous relented and resigned
himself to owning 55% of HCW. z8
Consistent with the original business plan and the requirements of the
Investor Visa, Tanyous continued to invest in HCW throughout 2003.29 For
example, in the spring, he wired approximately $70,000 to HCW for
additional improvements to the daycare facilities.3 ° Medhat does not deny
that Tanyous sent funds to HCW in 2003, but he contends that he never
requested money for improvements because the Company had sufficient cash
flow to handle such expenses by that time. Medhat also admits that he
transferred Tanyous's investment funds from HCW's accounts to his personal
bank accounts to use in a separate house-flipping business venture.3 '
According to Medhat, Tanyous was apprised of this alternative use of his
investment money and approved. 32 Tanyous also wired an additional
$73,685.75 to HCW in August 2003, 33 and Medhat again shifted the funds

28

It bears noting that Mr. Aknoukh's deposition testimony does not necessarily corroborate
Tanyous's recollection of these events. See generally PX 4. But see Tr. 294-96 (Medhat's testimony
suggesting that Mr. Aknoukh assisted Tanyous in his business dealings from time to time).
Regardless of whether these events unfolded exactly as Tanyous recounts them, however, the better
inference is that, despite being upset initially about a reduction in his ownership of the Company,
Tanyous ultimately accepted the reduced ownership position because it still accomplished his
objective of owning a majority position that would satisfy the requirements of the Investor Visa and
would enable him to achieve his goal of moving his family to the United States. The Banoubs urge
the Court to infer that Tanyous was content to accept a reduced ownership interest because his share
of HCW was nothing more than collateral for the loan. If Tanyous is in fact the "hardnosed
businessman" the Banoubs paint him to be, however, that inference is even less plausible-to the
contrary, one would assume, if that were the case, that Tanyous would not accept any reduction in
the collateral for his loan.
29At this point in time, the parties appear to have been engaged in several different business
ventures, the details of which are not important, and none of which is well-documented. Indeed, the
web of wire transfers relating to and resulting from these various ventures is so complex that even
Medhat admits that the assistance of an accountant is required to reconcile the various accounts and
transactions. See generallyTr. 305-51. The Court does not purport to resolve the accounting issues
between the parties in this memorandum opinion. Some mention of certain electronic funds
transfers is necessary, however, to give the reader a flavor of the convoluted business dealings
between Medhat and Tanyous and also because Medhat claims that certain wire transfers were made
on the promissory note.
as "payments"
30
Tr. 28-29. Tanyous also contributed his time and manual labor to the refurbishment of
HCW's facility. Tr. 33. If true, such efforts are atypical for a lender.
31E.g., Tr. 248-50.
32
Tanyous hoped that Medhat would turn HCW into something of a large parent corporation
with its daycare operation as just one of its many lines of business. Thus, although the daycare
business may not have required additional funding, Tanyous continued to invest in order to grow the
Company with his and Medhat's various other business ventures, all of which he had assumed was
occurring under the HCW umbrella.
Tr. 317. These funds were wired at Tanyous's direction from a law firm in Guam which
had collected the funds as payment for one of Tanyous's construction projects.
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to his personal accounts for alternative uses not specifically related to HCW.
Nevertheless, throughout the year, Medhat continually updated Tanyous on
the progress at HCW and mailed him numerous photographs documenting
the many improvements made to its facilities. 34
In July 2003, Tanyous and Medhat met with and retained an
immigration attorney in New York, Emre Ozgu, to assist with Tanyous's visa
application. Mr. Ozgu explained the requirements of the Investor Visa, and
Medhat agreed to work as Tanyous's liaison in preparing the application
materials. Throughout the fall of 2003, 35 Medhat provided Mr. Ozgu with
numerous documents supporting Tanyous's shareholder status in HCW and
wrote several emails confirming the same; Medhat also represented to Mr.
Ozgu that Tanyous had "invested" in excess of $250,000 in HCW;
moreover, throughout the application process, Medhat never mentioned any
loan arrangement to Mr. Ozgu. Mr. Ozgu raised concerns with Medhat
about the haphazard documentation of Tanyous's investment in HCW, and,
eventually, in early 2004, Tanyous's visa application was denied for that
reason. At that point, Medhat confessed to Mr. Ozgu that Tanyous was a
lender of HCW, which, he explained, accounted for the poor documentation
of Tanyous's investment in the Company. Mr. Ozgu, understandably, was
not pleased to learn about Medhat's (and perhaps Tanyous's) apparent
deception.3 6
Medhat wished then to avoid the mischief he had caused with
Tanyous's visa bid through HCW, and he formed another Delaware

34If Tanyous was in fact a lender of HCW, as the Banoubs contend, it is curious that Medhat
would feel compelled to provide Tanyous with continuous updates and photographs of the progress
at HCW.35
As an aside, also in the fall of 2003, Medhat wired $25,000 to Talaat Shaker, who is one

of Tanyous's cousins in Kuwait. PX 25. Medhat claims that this was his first payment on the
promissory note. Tanyous contends that it was an investment in a separate project he and Medhat
were pursuing in Egypt, but it does not appear that the Egyptian project was underway until at least
late 2004 or, more likely, 2005. In any event, Medhat offered no objective documentary evidence or
testimony from Mr. Shaker to support thepurposeof the payment, nor is there any evidence that the
payment to Mr. Shaker was a payment to Tanyous, other than the fact the Mr. Shaker is identified as
a possible payee in Medhat's self-serving promissory note.
16In essence, Medhat's theory of this case rests upon a finding
that he and Tanyous
conspired to defraud the United States Department of State in connection with Tanyous's visa
application. In other words, despite the fact that Tanyous was loaning Medhat the startup capital for
HCW, the two would paper the deal as an equity investment and pass it off to the government as
such in order to secure the Investor Visa; then, once Tanyous had his visa, Medhat would repay the
loan and Tanyous would have nothing further to do with HCW. Such a scheme, in addition to being
patently offensive, is not supported by the record. Moreover, the Court is not persuaded that
Tanyous had any ulterior incentive to participate in such a plan-he had sufficient resources and the
ability to comply with the law, and, accordingly, the Court is satisfied that he intended to comply.
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corporation, Abraam, Inc. ("Abraam"), to accomplish that in early 2004. 37
Once again, Medhat engaged in a series of funds transfers among various
banks and accounts and he claims that he transferred Tanyous's 2003 HCW
investments (which he had previously moved from the HCW accounts to his
personal accounts) into the Abraam bank accounts. Medhat conducted some
limited business transactions through Abraam, but, for reasons that are not
clear from the record, he abandoned that company (and his renewed visa
efforts on Tanyous's behalf) by late 2004 or early 2005.38
In 2005, Tanyous asked Medhat to hire his niece Amira Abdel Malek
("Amira") to work at HCW. Medhat agreed, but Amira soon proved to be a
troublesome employee. According to the Banoubs, Amira made several
insensitive remarks about the ethnicity of various children in her care and
one child's mother threatened to file a lawsuit against HCW. Without
consulting Tanyous, the Banoubs fired Amira. Tanyous, evidently, was not
pleased to learn of this development because, in his view, he controlled the
Company and, therefore, should also control the personnel decisions.39
In December 2005, Tanyous received a copy of HCW's 2004 tax
return. The return stated the Banoubs' ownership interest in HCW at 80%
and Tanyous's at 20%. Tanyous was furious with Medhat upon seeing the
tax return and he immediately flew from Kuwait to the United States to
address the problem. Mr. Aknoukh met Tanyous in New York, and the two
drove to Delaware to confront Medhat. That meeting was not pleasant and
harsh words were exchanged between Tanyous and Medhat. Medhat
explained that he had reduced Tanyous's interest in the Company to obtain
more favorable terms on a refinancing of the Small Business Administration
loan. Tanyous was not interested in Medhat's explanations, however, and he
demanded that the tax return be amended to reflect their proper ownership
interests in the Company. Medhat agreed and instructed HCW's accountant
to prepare an amended tax return reflecting Tanyous's 55% interest and the
Banoubs' 45% interest in HCW. That was accomplished on December 15,
2005. As a result of Medhat's actions, Tanyous no longer trusted his friend,
37

Tr. 276-77. One can readily surmise from the formation of Abraan and the dubious
promissory note and participation agreement that Medhat perhaps found himself caught between the
demands of a business deal he had made with Tanyous and his wife's desire to own HCW without
other partners. Thus, the formation of Abraam would appear to be the culmination of a plan
whereby Medhat hoped that he could pull off a "bait and switch" to satisfy both Tanyous's desire to
secure an Investor Visa and Mariam's desire to own HCW without Tanyous. Unfortunately for
Medhat, 3that plan, if it existed, did not succeed.
8Tanyos's friend, Mr. Aknoukh, appears to have made some effort to assist Tanyous in
obtaining an Investor Visa around this same time; perhaps that is one plausible explanation for the
abandonment
of Abraam.
39
Tr. 32.

20091

UNREPORTED CASES

and he severely curtailed the4 authority previously conferred upon Medhat by
the 2001 power of attorney. 0
Despite their problems relating to HCW, Tanyous and Medhat
continued to do business with each other. The Banoubs continued to operate
HCW following the December 2005 confrontation with Tanyous. In
addition, in late 2005 and early 2006, Tanyous and Medhat invested in an
apartment construction project in Egypt. Tanyous contributed the land and
both he and Medhat made capital contributions for the project. Tanyous's
cousin, Nasrey Tanyous ("Nasrey"), was managing the project for Tanyous.
Between December 2005 and April 2006, Medhat transferred approximately
41
$50,000 to Nasrey in connection with the Egyptian apartment project.
Tanyous also invested an additional $100,000 in HCW, which Medhat again
proceeded to transfer out of HCW. According to an email Medhat sent to
Mr. Aknoukh in February 2006, he used $45,000 of that particular capital
investment, as well as Tanyous's "55% of the center profit for 2005," for
another house-flipping project.42 The balance of $55,000, according to
Medhat's email, remained in an unspecified savings account.
Also in the spring of 2006, the Banoubs formed yet another Delaware
corporation, Happy Kids Academy, Inc. ("HKA"), to purchase a competing
daycare facility in Newark, Delaware. For reasons that have not been
explained, it appears that Medhat may have transferred funds from HCW
bank accounts to HKA bank accounts.43 Tanyous further contends that since
the Banoubs formed HKA, they have neglected HCW and, consequently, the
business and his investment are suffering.
In 2007, Tanyous retained Delaware counsel to request an inspection
of HCW's books and records pursuant to 8 Del. C. § 220. The Banoubs
countered that Tanyous had made them a personal loan and was not a

4°PX 18. Once again, the Banoubs paint a vastly different picture of this series of events.
In their view, the breakdown in the parties' relationship stemmed not from Medhat's unilateral
change in their putative ownership interests in HCW, but rather from their firing of Amira, which
they contend caused Tanyous considerable embarrassment with his family. Although the firing of
Amira probably colored the backdrop of the parties' contentious meeting in December 2005, it is
more plausible that Tanyous flew half way around the world to protect his business interests (and
hopes of4acquiring an Investor Visa).
'DX 7-9. Medhat claims that these funds transfers were payments on the promissory note.
There is no evidence, other than Medhat's testimony, that the purpose of these payments was to

repay the promissory note. In light of the fact that the Egyptian apartment project was in full swing
at that time, it is more likely that the payments to Nasrey related to that venture.
42PX 4 (Exhibit 1 to Aknoukh Deposition); see also Tr. 270. One can infer
that "center
profits" refers to HCW; it also is interesting to note Medhat's reference to Tanyous's share of HCW
profits, if Tanyous is merely a creditor of HCW.
43

Tr. 348-5 1.
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shareholder of HCW; accordingly, they tendered a check for $45,000 along
44
with a copy of the promissory note, purporting to repay the loan in full.
Tanyous denied the existence of any loan arrangement with respect to HCW
and refused the Banoubs' tender of $45,000 in satisfaction of the purported
debt. This action followed.
III. ANALYSIS
A.

The Loan versus Equity Investment Issue

Tanyous and Medhat agree that at some point before the incorporation
of HCW they reached an agreement with respect to Tanyous's relationship to
the Company. That agreement was for either an equity investment
(Tanyous's theory) or a loan arrangement with the Company stock serving as
collateral (Medhat's theory). The Court finds itself in an unusual position. It
is not called upon to determine, in the first instance, if an agreement was
reached with respect to HCW; rather, it is essentially asked to determine the
nature of a seemingly ambiguous oral agreement. Its overarching goal,
therefore, as with interpreting ambiguous
language in a written contract, is to
• 45
ascertain the shared intent of the parties.
The question of which party bears the burden of proof in this case is
somewhat confounding; what that burden should be (i.e., preponderance 6 or
clear and convincing 47) is even more perplexing. The Court, therefore, will

44Various other payment credits were claimed through the October 2003 payment of
$25,000 to Mr. Shaker and the payments to Nasrey in connection with the Egyptian apartment
project.
45Cf., West Willow Bay Court, LLC v. Robino-Bay CourtPlaza, LLC, 2007 WL 3317551,
at *9 (Del. Ch. Nov. 2, 2007).
46E.g., LaPointv. AmerisourceBergen Corp., 2007 WL 2565709, at *9 (Del. Ch. Sept. 4,
2007) (In order to prove breach of contract claim, plaintiff must first prove existence of express or
implied contract by a preponderance of the evidence.); Facchinav. Malley, 2006 WL 2328228, at
*3 (Del. Ch. Aug. 1, 2006) (Defendants failed to approve by a preponderance of the evidence that a
shareholders agreement was reached between the parties.); cf. United Rentals, Inc. v. RAM
Holdings,Inc., 937 A.2d 810, 834 n. 112 (Del. Ch. 2007) ("The burden of persuasion with respect to
the existence of a contractual right is a 'preponderance of the evidence standard."' (citations
omitted)).
47E.g., Deene v. Peterman, 2007 WL 2162570, at *5 (Del. Ch. July 12, 2007) (Where
plaintiff seeks specific performance of an oral contract, "[tihe validity of the [Plaintiffs] alleged oral
contract with the [Defendant] ... as well as the [Plaintiffs] partial performance thereof must be
established by clear and convincing evidence."); Street v. Mcllvaine, 1995 WL 214350, at *4 (Del.
Ch. Mar. 23, 1995) ("The Court may enforce an alleged oral contract, by an order for specific
performance, when evidence of actual partial performance of the oral agreement exists ...
However, the party attempting to prove the existence of the oral contract must establish the existence
and terms of the contract by clear and convincing evidence."); cf. United Rentals, 937 A.2d at 834
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assume that the burden rested on each individual party to prove his theory of
the agreement by a preponderance of the facts. Based upon the Court's
findings of fact supra in Part 1I, and for its countervailing reasons for
rejecting Medhat's position as explained in the footnotes, the Court
concludes as a matter of fact, based upon the evidence presented, that
Tanyous is a shareholder of HCW and the owner of 55% of its stock.48
B.

The Books and Records49

Turning thus to the original reason Tanyous filed this action, the Court
also concludes that Tanyous is entitled to inspect HCW's books and records.
Tanyous seeks to inspect various categories of corporate documents as set
n. 112 ("The burden of persuasion with respect to the entitlement to specific performance is by a
clear and convincing evidence' standard." (citation omitted)).
48The obvious corollary to this conclusion is that Medhat has failed, even
under a
preponderance standard, to establish a loan agreement. Of course, one could argue that the objective
corporate documents showing Tanyous as the owner of an unrestricted 55% of HCW are, in fact, the
best evidence of the agreement reached by the parties. If one were to adopt that baseline
assumption, then arguably Medhat bore the burden of establishing the loan/collateral agreement by
clear and convincing evidence because, in essence, he sought to establish an oral agreement varying
the unambiguous "terms" of a contract expressed by the parties through the objective documents.
See, e.g., Reserves Dev., LLC v. Severn Sav. Bank, FSB, 2007 WL 405423 1,at *8 (Del. Ch. Nov. 9,
2007) (heightened evidentiary burden to establish oral modification of written contract). It should
go without saying that his evidence is woefully short of that heightened mark.
Similarly, if Tanyous were held to a clear and convincing evidence standard, the Court
concludes that he would have satisfied that burden as well. The objective corporate documents
indisputably establish an unrestricted ownership interest in the Company. In addition, there is no
dispute that at the time the parties reached their agreement to form a business in 2001 or 2002,
Tanyous was seeking an Investor Visa that required him to make an equity investment and to hold a
majority ownership position in a United States company. Medhat was aware of that fact and agreed
to help Tanyous secure the visa. To that end, in 2003, Medhat made extensive efforts to assist
Tanyous in his visa application and he consistently represented to Tanyous's immigration attorney
that Tanyous was an investor in HCW. It was not until after Tanyous's visa application was denied
on the basis of Medhat's haphazard corporate records relating to Tanyous's investment in HCW that
Medhat "confessed" to a loan arrangement; one senses, however, as explained in the footnotes
above, that Medhat may have had ulterior motives for playing fast and loose with Tanyous's
investments in HCW as it suited his needs. Finally, in 2005, when Medhat "adjusted" their
respective ownership percentages on the corporate tax return, Tanyous reacted promptly and
aggressively to have the return amended to reflect their 55-45 ownership arrangement. In light of the
evidence and its findings of fact, the Court is satisfied that even under a heightened clear and
convincing evidence standard Tanyous has carried his burden of establishing an equity investment,
and, therefore, it concludes that he is a shareholder of HCW.
In short, regardless of which party bears the burden of persuasion in this case or whether the
appropriate burden of proof is by a preponderance or clear and convincing evidence, the Court
concludes Tanyous clearly made an equity investment and is, in fact, a shareholder and the owner of
55% of the stock of HCW; conversely, Medhat has failed to establish, even under a more lenient
preponderance standard, his theory of a loan agreement.
49Given that Tanyous is the controlling shareholder of HCW, one wonders whether
he even
needs the Section 220 inspection to achieve his objective.
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forth in his demand on the Company, dated February 2, 2007.50 Medhat and
HCW have not sponsored any defense or reason to circumscribe the scope of
Tanyous's demand. 5'
The stockholders of a Delaware corporation have the right to inspect
the corporation's books and records for any proper purpose. 52 It is well
settled that one such proper purpose is to investigate possible corporate
mismanagement or wrongdoing.53 A shareholder, however, may not merely
speculate that corporate malfeasance is afoot; instead, he must adduce "some

evidence" that warrants further investigation of the matter.54 In this case, as
demonstrated by Medhat's trial testimony, the books and records of HCW are
in a shambles. Even Medhat concedes that the services of an accountant are
required to straighten out the numerous wire transfers conducted through
HCW's bank accounts. Moreover, there is evidence that Medhat transferred
funds from the HCW accounts to his personal bank accounts and that he may
have moved certain funds from HCW to HKA (the newer business he
operates with Mariam). As such, Tanyous has more than satisfied Seinfelds
requirements, and, accordingly, he is entitled to inspect the books and
records of HCW.

5

Specifically, the requested categories of documents include:

(1) All financial documents, including but not limited to the Company's tax
returns, financial statement, detailed general ledgers, bank statements, original
checks, invoices to customers, customer statements, accounts receivable records,
deposit slips, payroll registers, depreciation records, covering the period from
September 23, 2002 through the present;
(2) All minutes, notes or other records of meetings of the Company's Board of
Directors or any meeting of any other Company subcommittee or ad hoc committee
comprising any directors of the Company relating to the Company's proposed
acquisition of an additional day care facility;
(3) Any other documents relating to the Company's proposed acquisition of an
additional day care facility;
(4) Correspondence file with Citizens Bank including all emails, letters, reports,
etc.;
(5) Personnel files for Medhat and Mariam Banoub; and
(6) Work Paper files for Rinso Accounting and Tax Services for preparation of
2002-2005 corporate income tax returns.
Ex. A.
Am. Compl.
51
No scope-based objection was interposed as to the personnel files.
28 Del. C. § 220(b). Medhat has not challenged Tanyous's compliance with the technical
requirements
of Section 220.
53
E.g., Melzer v. CNET Networks, Inc., 934 A.2d 912, 917 (Del. Ch. 2007).
54Seinfeld v. Verizon Commc'ns, Inc., 909 A.2d 117, 123 (Del. 2006).
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IV. CONCLUSION
For the foregoing reasons, the Court concludes that Tanyous is a
shareholder of HCW, as well as the owner of 55% of HCW's stock. In
addition, Tanyous has satisfied the requirements of 8 Del. C. § 220 and is
entitled to inspect the Company's books and records as set forth in his
demand of February 2, 2007. Accordingly, judgment will be entered in
favor of Tanyous and against HCW on all of the claims under 8 Del. C.
§ 220. Judgment also will be entered in favor of Tanyous and against
Medhat as to the ownership of stock framed by the declaratory judgment
request and the counterclaim. Finally, costs will be awarded to Tanyous as
the prevailing party under Court of Chancery Rule 54(d).
Counsel shall confer and submit an implementing order within ten
days.

IN RE TD BANKNORTH SHAREHOLDERS LITIGATION
Court of Chancery of the State of Delaware,New Castle
No. 2557-VCL
July 29, 2008
Michael Hanrahan, Esquire, Paul A. Fioravanti, Jr., Esquire, and Laina M.
Herbert, Esquire, of Prickett, Jones & Elliott, P.A., Wilmington, Delaware;
Samuel H. Rudman, Esquire, Evan J. Kaufman, Esquire, and Mark S. Reich,
Esquire, of Lerach Coughlin Stoia Geller Rudman & Robbins, LLP,
Melville, New York, of counsel; Lewis J. Saul, Esquire, and Kevin
Fitzgerald, Esquire, of Lewis Saul & Associates, P.A., Portland, Maine, of
counsel; and Michael J. VanOverbeke, Esquire, and Thomas C. Michaud,
Esquire, of Vanoverbeke, Michaud & Timmony, P.C., Detroit, Michigan, of
counsel, for plaintiffs.
M. Duncan Grant, Esquire, and Edmond D. Johnson, Esquire, of Pepper
Hamilton, LLP, Wilmington, Delaware, for TD Banknorth, Inc.
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Anne C. Foster, Esquire, and John D. Hendershot, Esquire, of Richards,
Layton & Finger, P.A., Wilmington, Delaware; and Michael J. Chepiga,
Esquire, Lynn K. Neuner, Esquire, David H. LaRocca, Esquire, and Lisa H.
Rubin, Esquire, of Simpson, Thacher & Bartlett, LLP, New York, New
York, of counsel, for The Toronto-Dominion Bank, William J. Ryan,
William E. Bennett, W. Edmund Clark, Bharat Masrani, and Wilbur J.
Prezzano.
Robert K. Payson, Esquire, and Bradley W. Voss, Esquire, of Potter
Anderson & Corroon, LLP, Wilmington, Delaware; and Paul K. Rowe,
Esquire, William K. Savitt, Esquire, and Meredith L. Turner, Esquire, of
Wachtell, Lipton, Rosen & Katz, LLP, New York, New York, of counsel,
for Robert G. Clarke, P. Kevin Condron, John 0. Drew, Brian M. Flynn,
Joanna T. Lau, Dana S. Levenson, Steven T. Martin, John M. Naughton,
Irving E. Rogers, David A. Rosow, Curtis M. Scribner, Peter G. Vigue, and
Gerry S. Weidema.
LAMB, Vice Chancellor
The plaintiffs in this case seek certification as class representatives.'
The defendants oppose the motion, arguing that the plaintiffs have failed to
demonstrate the "adequacy" requirement under Court of Chancery Rule
23(a)(4).2 Specifically, they argue that both plaintiffs have insufficient
knowledge of the litigation, have failed to properly monitor their counsel,
and should be disqualified due to the conduct of counsel. Given the
plaintiffs' sufficient knowledge of, and participation in, the litigation and the
lack of evidence supporting any improper relationship with counsel, the
court has granted the plaintiffs' motion.
I.
The background of this case was set forth in an earlier decision. 3 For
ease of reference, however, the following is a brief summery of the pertinent
facts.

'The lead plaintiffs seeking appointment as class representatives are City of Dearborn
Heights Act 345 Police & Fire Retirement System and H. Louis Farmer, Jr.
2Court of Chancery Rule 23(a)(4) requires that "[o]ne or more members of a class may
sue
or be sued as representative parties on behalf of all only if... the representative parties will fairly
and adequately protect the interests of the class."
3See In re TD Banknorth S'holders Litig., 938 A.2d 654 (Del. Ch. 2007).
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This is a class action litigation brought by former investors in the
nominal defendant, TD Banknorth, Inc. ("Banknorth"). Banknorth is a Delaware corporation headquartered in Portland, Maine, that provides banking
and financial advisory services throughout New England.4 In March 2005,
defendant Toronto-Dominion Bank, a Canadian company headquartered in
Toronto, Ontario, Canada ("Toronto-Dominion"), bought a 51% interest in
Banknorth. 5 In connection with that transaction, Toronto-Dominion and
Banknorth executed a stockholders' agreement that, among other things,
placed certain restrictions on Toronto-Dominion's ability to propose or
effectuate a going private transaction with Banknorth before March 1, 2007.
Notwithstanding this agreement, Toronto-Dominion and Banknorth began
negotiating a going private transaction in January 2006. On November 18,
2006, following protracted discussions, a Banknorth special committee and
the full board approved an all cash transaction whereby Toronto-Dominion
would acquire the remaining Banknorth common stock for $32.33 per share.
On November 20, 2006, Banknorth publicly announced the transaction and
multi-jurisdictional litigation ensued. Not surprisingly, a key claim alleged
in these lawsuits was that Toronto-Dominion improperly initiated the
transaction in violation of the stockholders' agreement.
Six class action lawsuits were filed in the Court of Chancery and, on
November 29, 2006, this court entered a consolidation order appointing colead counsel (the "Original Plaintiffs"). On December 8, 2006, one of the
plaintiffs currently seeking certification as a class representative, H. Louis
Farmer Jr., filed a class action complaint in a state court in Maine. While
Farmer took extensive discovery in the Maine litigation, including nine
depositions, 6 the Original Plaintiffs did little to advance the litigation in
4

Banknorth serves as a holding company for TD Banknorth, N.A., which is the entity that
operates the banking and financial advisory services.
5
Toronto-Dominion is the other corporate defendant in this case. There are also several
former officers and directors of Banknorth named as individual defendants. Defendants W.
Edmund Clark (Clark is also the president, chief executive officer, and a director of TorontoDominion), Wilber J. Prezzano, William E. Bennett, and William J. Ryan served on Banknorth's
board during all relevant times and also served on Toronoto-Dominion's board. Defendant Bharat B.
Masrani became the president of Banknorth in September 2006 and became the chief executive
officer in March 2007. Defendants P. Kevin Condron, Robert G. Clarke, Dana S. Levenson, and
Curtis M. Scribner were Banknorth directors and members of the special committee that considered
the going private transaction discussed herein. The remaining Banknorth directors named as
defendants are Gary S. Weidema, Peter G. Vigue, David A. Rosow, John M. Naughton, Irving E.
Rogers, John 0. Drew, Brian M. Flynn, Joanna T. Lau, and Steven T. Martin.
6"Counsel for the [Original Plaintiffs] was present for these depositions, and the substance
of the depositions formed a sizable portion of the plaintiffs' confirmatory discovery in Delaware."
Banknorth, 938 A.2d at 662.
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Delaware, seemingly satisfied with negotiating a very modest settlement.
Aware of these negotiations and concerned by what he saw as the Original
Plaintiffs' lack of diligence, Farmer stipulated to stay the Maine litigation
and, with the other plaintiff currently seeking certification, the City of
Dearborn Heights Act 345 Police & Fire Retirement System ("Retirement
System"), filed a motion to intervene in the Delaware litigation. On
March 23, 2007, two days after the filing of the motion to intervene, the
Original Plaintiffs filed a stipulation of settlement, agreeing to the
certification of the class and the appointment of the Original Plaintiffs as
class representatives. The terms of the settlement also included certain
corrective disclosures, and an increase of $.03 per share in the merger price.
On March 28, this court heard argument on the motion to intervene
and denied the motion, but suggested that Farmer and Retirement System
could choose to file an objection to the stipulated settlement. Farmer and
Retirement System filed their objection, amply supported by the extensive
discovery taken in the Maine action, and, on July 19, this court rejected the
settlement, stating:
the [Original] plaintiffs' failure to address or leverage
potentially meritorious claims involving.., the stockholders'
agreement, particularly when viewed in light of inadequacies in
the settlement notice and the insubstantial nature of the
plaintiff-generated disclosures in this case, requires the court to
disapprove the proposed settlement.7
Following the ruling, the defendants and the Original Plaintiffs stipulated to
the intervention of Farmer and Retirement System as sole lead plaintiffs and
the appointment of Coughlin Stoia Geller Rudman & Robbins LLP as sole
lead counsel and Prickett, Jones & Elliott, P.A., as sole Delaware lead
counsel.8 The lead plaintiffs now seek certification as class representatives.

7See Banknorth, 938 A.2d at 654. This court found the plaintiffs' work in securing
disclosures lacked "a strong causal link," in part, because "most of the disclosures for which the
plaintiffs claim partial credit were made primarily in response to SEC comment letters." Id. at 669.
In addition, the court found the notice submitted to the class inadequate in several respects. "[TIhe
initial notice completely omitted the entire exhibit showing the disclosures" and "the notice did not
explain to the class members that the individual defendants and their affiliates would participate in
the settlement fund." Id. at 670 (emphasis omitted).
8
That stipulation was so ordered on August 1, 2007.

2009]

UNREPORTED CASES

H.
Farmer and Retirement System contend that they "have taken an active
role in prosecuting this litigation, have sufficient knowledge of the claims
and easily meet the applicable legal standards." 9 According to them, the
deposition testimony of Farmer and Retirement System reveals two
sufficiently informed and active plaintiffs, warranting certification. In
addition, the plaintiffs' counsel deny soliciting Farmer or any impropriety in
the relationship between Retirement System and its outside counsel,
VanOverbeke, Michaud & Timmony, P.C.
The defendants' opposition is based principally on their contention
that Farmer and Retirement System are inadequate class representatives
under Rule 23(a)(4).10 According to the defendants, Farmer and Retirement
System have failed to demonstrate that either of them has sufficient
knowledge of the litigation to serve as a class representative. The defendants
also argue that both plaintiffs have improperly abdicated control of the
litigation to counsel. The defendants contend that certification is not
appropriate under Rule 23(a)(4) because the Coughlin Stoia firm solicited
Farmer by phone in violation of the Florida Rules of Professional Conduct.
Finally, the defendants argue that Retirement System should be disqualified
from serving as a class representative because it maintains an improper
relationship with the VanOverbeke firm.
m.
Rule 23(a)(4) requires that a class representative "fairly and
adequately protect the interests of the class." Delaware case law makes clear
that in order to meet this requirement "a representative plaintiff must not
hold interests antagonistic to the class, retain competent and experienced
counsel to act on behalf of the class and, finally, possess a basic familiarity
with the facts and issues involved in the lawsuit. '
IV.
As an initial matter, it is important to note that it is the movants'
burden "to persuade the court that the named representatives will protect the

9

Pls.' Reply 2.
'°The defendants do not challenge the commonality, numerosity, and typicality requirements under Rule 23(a) or the requirements under Rule 23(b).
"O'Malley v. Boris, 2001 WL 50204, at *5 (Del. Ch. Jan. 11, 2001).
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interests of the class."' 12 As indicated, the defendants focus on the
"familiarity" component of Rule 23(a)(4), arguing that Fanner and Retirement System "lack basic knowledge of and interest in this litigation.' '13 In
order for a class representative to satisfy this requirement, "a rudimentary
understanding of the claims, facts, and issues is adequate." 14 This is not an
"onerous" standard and "[i]n certain instances, a named plaintiffs
understanding and control of the litigation has been held to be largely
insignificant. '1
A.

Farmer
The movants contend that even though Farmer did not use "precise

legal or factual terms, his testimony ... establishe[d] an adequate

understanding of the claims, facts and issues in this action" and that he "has
closely followed his investment in [Banknorth] and dr[awn] his own conclusion" about the going private transaction.' 6 In addition, as further proof
of his adequacy as a class representative, the plaintiffs cite the fact that
Farmer became a Banknorth stockholder many years ago when it first went
public. In response, the defendants contend that Farmer is "entirely
unfamiliar with the [c]omplaint's allegations" and he "does not know the
class he seeks to represent."'17 The defendants characterize Farmer's
testimony as "distorted," arguing that his objection to the transaction is based
primarily on his belief "that Toronto-Dominion's original purchase of shares
from [Banknorth] in March of 2005 was somehow improper and that after
that purchase,
Toronto-Dominion kept [TD Banknorth] from increasing its
18
dividends."
Even though Farmer's recollection of the facts and legal arguments in
the complaint were not extensive, he exhibited sufficient knowledge to meet
the minimal requirements of Rule 23(a)(4). He demonstrated a familiarity
with Banknorth and an understanding of its relationship with Toronto-

12

Leon N. Weiner & Assocs., Inc. v. Krapf,584 A.2d 1220, 1224 (Del. 1991); see also

Smith v. Hercules, Inc., 2003 WL 1580603, at *4 (Del. Super. Jan. 31, 2003) ("The burden of
demonstrating that each requisite element has been satisfied is on the party seeking certification.").
13Defs.' Br. in Opp'n 1. As previously noted, the defendants also challenge the relationship
between 14Farmer, Retirement System, and their counsel.
0'Malley, 2001 WL 50204, at *5.
15Id. (citing In re Fuqua Indus., Inc. S'holder Litig., 752 A.2d 126, 129-34 (Del. Ch.
1999)).
16
Pls.' Reply 15.
17 Defs.' Br. in Opp'n 15.
18

1d.
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Dominion. For example, he knew the name of the chief executive officer
and testified that he consistently read Banknorth public filings.19 Farmer
also recalled Toronto-Dominion's purchase of its controlling interest in
Banknorth in March 2005 and he drew reasoned inferences from this
transaction. 20 More specifically, he recognized that after the 2005
transaction, Banknorth ceased increasing its dividend, as it had done for
many years. Farmer believed Toronto-Dominion did this to suppress the
Banknorth stock in order to acquire the minority interest in the future at
more attractive price.' In fact, Farmer testified that he believed that leading
up to the going private transaction Toronoto-Dominion and the Banknorth
CEO were "arranging the price., 22 Farmer convincingly testified that he
considered the price offered in the going private transaction to be inadequate
by at least $10 per share based on his familiarity with the stock as a longtime
stockholder. 3 While general, these facts constitute bases for the claims in
the complaint and his analysis demonstrates that he is engaged in the
litigation.24 In addition, while Farmer's language is not precise, it is clear he
understands that he represents the Banknorth stockholders that were cashed
out in the going private transaction.25
Lastly, the defendants argue that Farmer "has completely ignored his
obligation to supervise his counsel" and that Farmer's attorneys "have been
solely responsible for making strategic decisions in this litigation." 26 While
the defendants correctly note that Farmer testified that he did nothing to
supervise or direct the actions of his counsel, he was in regular

19Farmer Dep. 5.

20

1d.at 10.
1d. at 48.
22
/d. at 51. Contrary to the defendants assertions, Farmer's objection to the transaction does
not focus entirely on this allegation. Moreover, as discussed, this reveals Farmer is informed about
Banknorth3 stock and the events that gave rise to the litigation.
1d. at 78.
24
Farmer also regularly discussed his holding in Banknorth and this litigation with a friend
and fellow stockholder. Through this relationship, Farmer learned of the possible breach of the
stockholders'
agreement.
25
Farmer Dep. 4 ("Q. Mr. Farmer, what's your understanding of your duties as lead Plaintiff
in a class action? A. My understanding of it is just that I happen to accept representing the other
stockholders in trying to... get a fair price for the transaction that took place when they took over
our stock. Of course, I don't have a legal background, so I depend on attorneys."); id. at 38-39 ("Q.
I'm trying to get to your understanding of what group of people you are representing as lead Plaintiff
... ? A. From the time they bought out our 49 percent of the stock, the people that were
stockholders
at that time.").
26
Defs.' Br. in Opp'n 14.
21
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communications
with them and he kept himself apprised of the filings in the
27
case.

B.

Retirement System

While Farmer's testimony presented this court with a fairly close
question, the Retirement Systems' representative, John J. Riley II, demonstrated a clear understanding of the major factual and legal arguments in the
complaint. Specifically, Riley recalled the alleged breach of the stockholder
agreement, the allegations challenging the process leading up to the
transaction, and the disclosure claim. 28 In addition, Riley recalled the
29
merger price and the basic restrictions in the stockholders' agreement.
Riley also testified that Retirement System has taken steps to stay informed
about the litigation and that their counsel secures consent before taking any
steps in the litigation, including before making any filings.30
C.

The Relationship Between The Plaintiffs' Counsel And The
Plaintiffs

Finally, this court must address the defendants' arguments that the
Coughlin Stoia firm improperly solicited Farmer and that Retirement System
and the VanOverbeke firm maintain an improper relationship. According to
the defendants, "a court may not certify a class where a potential class
representative was solicited in a questionable manner." 31 The defendants

27Farmer Dep. 43-44; 37, 77. See In re Infinity Broad. Corp. S'holders Litig., 802 A.2d
285, 291 (Del. 2002) ("Our case law requires little more than that a representative be generally
familiar with the litigation. Indeed, our legal system has long recognized the appropriateness of an
attorney taking the dominant role in derivative proceedings. Therefore, the mere fact that class
counsel undertook the dominant role in this litigation in no way suggests that the class
representatives must be found to have inadequately represented the class.") (footnotes omitted).
28Riley Dep. 49 ("Q. What does the Retirement System assert that each Defendant in this
action did wrong? A. Well, we felt that the process that was adhered to during the acquisition of
the remaining 49 shares after Toronto-Dominion Bank purchased the majority interest in TD
Banknorth, that they.., broke the shareholders agreement on... acquiring. . . the additional 49
shares - 49 percent of the shares. Also we felt that the proxy that was given to the minority...
shareholders was not fully informative of the deal and also how Toronto-Dominion Bank was on
both sides of the issue for Toronto-Dominion Bank and... TD Banknorth.").
29
1d. at 19, 130-32. See O'Malley, 2001 WL 50204, at *5 (holding that plaintiffs met Rule
23(a)(4) because they understood "the nature of the claims, the alleged wrongdoing of the
defendants, and the basic facts and issues raised by this lawsuit").
3
°Riley Dep. 22-23, 25. While there is no question the plaintiffs' counsel is the driving force
behind this litigation, "that is not reason enough to convince this court" that Farmer and Retirement
System are
3t inadequate plaintiffs. O'Malley, 2001 WL 50204, at *5.
Defs.' Br. in Opp'n 10 (citing Bodner v. Oreck Direct,LLC, 2007 WL 1223777, at *2-3
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rely on federal case law, noting Delaware courts' reliance on federal law "in
interpreting the dictates of... Rule 23. ' '32 The defendants' reliance on
federal jurisprudence is not misplaced; however, the record in this case does
not support denying the motion as to Farmer or Retirement System.
Farmer testified that he received a phone call asking whether he
owned stock in Banknorth and whether he would be interested in serving as
a class representative.33 Fanner testified he had no idea who placed the call
and could not conclude it was someone from the Coughlin Stoia firm or
someone acting on behalf of the firm. 34 While the Coughlin Stoia firm did
not file an affidavit denying any involvement, it represented in court that it
found nothing in its records to suggest it initiated the call. Without more
information, this court cannot deny the motion on this basis.
The defendants also argue that "VanOverbeke uses the Retirement
System as a litigation vehicle, repeatedly urging the Retirement System to
commence or participate in securities and/or shareholder litigation that... it
otherwise would not have commenced. 35 More specifically, the defendants
contend that "VanOverbeke's attorneys continuously review the Retirement
System's holdings for possible securities claims" and that Retirement System
"has never refused to pursue a litigation opportunity presented by
VanOverbeke ....
In addition, the defendants note that Retirement
System has always acted as lead plaintiff when advised by VanOverbeke and
always agreed to VanOverbeke's recommendations concerning what law firm
should serve as lead counsel.37
At oral argument, this court inquired as to whether the defendants
were aware of any decision finding this sort of relationship improper. In
response, the defendants raised a recent decision of the United States District
Court for the Southern District of New York, In re Monster Worldwide, Inc.
Securities Litigation.38 According to the defendants, the court in that
decision declined to certify the Steamship Trade Association-International
Longshoremen's Association Pension Fund ("STA-ILA") as a class
representative because of an improper relationship with their outside
counsel, that is purportedly analogous to Retirement System's relationship
with the VanOverbeke firm. In the Monster case, the court found that STA-

(N.D. Cal.
32 Apr. 25, 2007)).
1d.
33
Farmer Dep. 8-9, 46-47.
34id.
at 47.
35

Defs.' Br. in Opp'n 23.
at 24 (emphasis omitted).
Riley Dep. 72-73, 79.
382008 WL 2721806 (S.D.N.Y. July 14, 2008).
36
1d.
37
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39
ILA had "an inadequate familiarity with, and concern for, the litigation."
The court reached this decision, in part, based on the "appalling" deposition
testimony of the co-chairman of STA-ILA, Horace Alston, stating:

Mr. Alston ... did not know the name of the stock at issue...
did not know the name of either individual defendant, did not
know whether STA-ILA ever owned Monster stock, did not
know if an amended complaint had been filed, did not know
whether he had ever seen any complaint in the action, did not
know that defendant McKelvey had moved to dismiss the
complaint, and did not know that STA-ILA had moved for prediscovery summary judgment. He also testified that STA-ILA
had hired the Angelos Law Firm to represent it in this
litigation, that he would "guess" that Angelos then hired
Labaton Sucharow LLP as Lead Counsel, that STA-ILA had
granted counsel at Angelos permission to file "any complaint
for any reason they deemed necessary," and that STA-ILA did
not review the complaint in this case before it was filed. 40
In response to this testimony, STA-ILA designated a second trustee of the
fund to be deposed, but the court dismissed this more informed testimony
since the witness conceded "he had mostly learned about the substance of the
litigation only in the week before his deposition, and had devoted almost no
time to the case before then., 4 1 Properly offended by this conduct, the court
concluded that "STA-ILA has no interest in, genuine knowledge of, and/or
meaningful involvement in this case and is simply the willing pawn of
counsel., 42 The court held "STA-ILA cannot qualify as a class representative. ,43 Contrary to the defendants' characterization, this decision relies
primarily on the uninformed deposition testimony of the STA-ILA trustee
and the ensuing conduct, and does not support a conclusion that the
relationship between client and counsel in this case is improper.
Indeed, the record in this case does not reveal a similarly troubling
relationship between Retirement System and the VanOverbeke firm. Here,
even though Riley's deposition testimony evinces a great deal of deference to
the advice of the VanOverbeke firm, there is no complete abdication of

39

1d. at *3.
at *4 (citations omitted).

44°Id.
1

id.

42
43

1d.
1d.
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431

control of the litigation. Moreover, Riley's testimony revealed that he is
aware of the major facts and legal arguments in the litigation. Therefore,
this court will not, as the defendants ask, conclude that Retirement System is
an inadequate plaintiff.
V.
For all of the foregoing reasons, the order certifying the class has been
entered.

