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contrary case on the notion that the terms of the MHR Financing were, even
by the standards of typical convertible preferred financing transactions,
excessively generous to MHR. Even more aggressively, the plaintiffs
contend that the trading price of Loral was way off the mark, meaning that
the conversion premium of 12% was even more unfair to Loral.
To be direct, even for a judge who has handled his share of appraisal
cases, the record as to price is confusing and messy. Speculation suffuses all
the expert reports.
There is a reason for this, and not one that aids the defendants. The
defendants' valuation expert, Stowell, takes up much of his report arguing
that what Loral was seeking to achieve, a $300 million equity raise involving
60% of its float.39 and over 55% of its then market capitalization,"4 was
simply unique and unlike most comparable convertible preferred
transactions.'
For that reason, Stowell says that MHR was justifiably
entitled to better than typical terms, both through a higher dividend rate and
lower conversion premium, but also in terms like the Make Whole, the
assent to its demand that it get dividends in PIK for five years, and the
Change in Control Provisions.' 2 In particular, Stowell notes that MHR was
taking on risk because the $300 million offering was so large in comparison
to the public float that it would be difficult for MHR to hedge its position.
Stowell also criticizes valuations performed by various of the plaintiffs'
experts of the theoretical value of the Preferred Stock MHR received
because they did not account for hedging costs, even though there is no basis
in the record to believe that MIR ever intended to hedge.4 3
'39 JX 237.
14Stowell Op. Report at 24.
14'Stowell Ans. Report at 8 (noting that the "since the majority of precedential transactions
were significantly smaller than the Convertible Financing in relation to market capitalization and
stock trading volume. . ., a comparison of average conversion premium and dividend yield drawn
from the precedential
transactions without adjusting for size is not a relevant comparison").
42
1 Stowell Op. Report at 37 (stating that "given the significant risks undertaken by MHR in
purchasing a convertible so much larger than a traditional public capital markets convertible and the
fact that most of the shares converted into non-voting shares, I would expect to see MHR receive
additional protections for their investment in the form of non-financial terms, like those included in
the [Securities
Purchase Agreement]").
43
1 See, e.g., id. at 29-33; Ross Rebuttal Report at 4-5 (discussing hedging and the
related
borrow costs); Tr. at 1429-1433 (Stowell); Tr. at 1538-1543 (Ross). Many investors in convertible
preferred stock "delta-hedge" their convertible preferred investment to eliminate risks relating to the
underlying equity. Those investors delta-hedge by borrowing shares of the underlying equity (and
incurring borrow costs) and then selling those shares short. The number of shares sold short
continually varies based on the probability of eventual conversion of the preferred into the
underlying equity. The experts debate the applicability of including the borrow costs in the
theoretical pricing model for convertible preferred used by Stowell. I need not delve into the debate
but do note that the discussion of hedging, something that MHR never intended to do and likely
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This is precisely the sort of blinkered reasoning that when, as here, is
blithely accepted by a special committee results in a transaction that instills
no confidence in public stockholders or the judiciary. In 2006, when Loral
was seeking capital, an obvious market existed that could have been tapped,
which was the market for corporate control.
But, because MHR controlled Loral and because the Special
Committee and its advisors were so passive, Loral forewent any search for a
buyer for the whole company. Yet, because Loral was seeking an equity
infusion greater than half its market capitalization, options like a rights
offerings, a public issuance of equity, or a public convertible offering were
unlikely to raise the magic $300 million unless ... MHR was willing to
participate by backstopping the offer.
But, during the negotiation process, MHR supposedly refused to do
any such thing. Why would that be?
According to its arguments to me, MHR was coming in as a sort of
reluctant, risk-taking hero, willing as a matter almost of duty to bet on a
high-risk proposition and come to the aid of Loral's other investors. Indeed,
so bleak and uncertain are the prospects of the Loral that MHR portrays that
one hardly understands why a rational, aggressive profit maximizer like
MHR proceeded.
Yet, if it was really the situation that Loral's prospects were so fraught
with danger but that it was important for Loral to get capital and take a shot
at success, one would have thought MHR would have welcomed the chance
to share the risk. By such means, MHR could have retained all the effective
control it had and its proportionate ownership stake, but helped expand
Loral's capital base in a manner in which the risk and rewards were shared
with others. Indeed, through a backstopped offering, MHR could have
grown its position incrementally by accepting shares not bought by others.
Although the defendants protest that Loral could not have raised all $300
million through a public rights or share offering, and that trying to do so
would have been a sign of weakness hurting Loral's stock price, they
concede that an MHR back-stop would have presented an entirely different
scenario. If, for example, all Loral stockholders had been granted the right
to buy $300 million in Loral shares, with an MHR backstop to buy whatever
rights were not exercised by other stockholders, no signal of weakness would
have been sent. Instead, the confidence MHR would have projected would

could not have done given the size of the MHR Financing in comparison to the thin public float,
only serves to highlight the unique nature of the MHR Financing.
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have been a positive signal. And, as mentioned previously, a real market
check might have generated other sources of support, such as the Goldman
Sachs fund, that might have helped backstop such an offering.'"
By insisting, however, that it get it all or it would buy nothing, MHR
made itself the only game in town to attain the goal its own hand-picked
CEO Targoff had set. It then quickly cut the basic terms of a deal with an
outgunned Special Committee that had an outmatched advisor.
The basic financial terms of the MHR Financing were favorable to
MHR in comparison to the comparables that North Point examined, and
others, like Morgan Stanley, identified. The 7.5% dividend substantially
exceeded the 5.0% median of the North Point comparables. Meanwhile, the
12% conversion premium was substantially smaller than the 19.8% median
of the North Point and the Morgan Stanley comparables.'" MHR tries to
address this by pointing out the risk that it was taking, its inability to hedge
that risk effectively given Loral's thin public float, and relatedly the failure of
one of the plaintiffs' experts to take hedging costs into consideration in
coming to a theoretical valuation of the Preferred Stock MHR acquired.
There are several difficulties with that response. For starters, it
ignores that MHR had liquidity options other than hedging. Its primary exit
strategy was going to be to cause a sale of Loral to a private equity buyer or
the public markets. In that connection, one of the many valuable
concessions MHR extracted was the Make Whole Provision, which
guaranteed that MHR, upon an exercise of its Put Right, would receive its
future dividend stream of $450 million, with no discount to present value, in
a Change of Control. Aside from having substantial control over a large
'44Moreover, the Special Committee never followed up on plaintiff Highland Capital's
aforementioned offer of the same $300 million investment on improved economic terms. The
defendants, faced with serious challenges to their integrity, responded with attacks on the good faith
of many of the plaintiff stockholders, suggesting that the plaintiffs had integrity and credibility
issues of their own. Although at times amusing, the defendants' efforts were largely irrelevant, as
they did not bear on the central issue of whether the Loral board reached fair terms with MHR.
Indeed, the defendants' argument that plaintiff Highland Capital would never have come forward
with the better financing terms suggested in its letter to the Special Committee would have more
credibility had the Special Committee or its advisors actually ever bothered to seek such terms from
Highland. But, of course, the Special Committee never bothered to communicate with Highland at
all to see if it would make a better offer.
'45Ross Op. Report at 15-16. I use the comparables adjusted to take out those that allowed
the issuer to force conversion by the buyer. Loral did not have that right. Even including
comparables where the issuer could force mandatory conversion reveals that MHR received a higher
dividend and lower conversion premium than the comparables. Id. (mean dividend of 4.95% and
median conversion premium of 16.8%). See also JX 136 at 15 (Morgan Stanley sample of
precedent private convertible preferred transactions with a mean dividend rate of 5.7% and a mean
conversion rate of 19.3%).
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liquidity event, MHR also secured liquidity through the right to sell the
voting shares it converted and to have its non-voting shares replace them so
that MHR would remain at the 39.99% voting power level. The so-called
liquidity risk MHR was undertaking is not at all convincing as ajustification
for its receipt of above-market terms.
More important is that MHR was only taking on risk singularly at its
own insistence and for its own advantage. It rejected two options for
eliminating risk - a pursuit of selling the company as a whole or a sharing
of the risk through a backstopped offering. By doing so, it sought to
advantage itself by securing for its own exclusive benefit a far greater share
of Loral's equity and insulating itself from any market competition. Why
that selfish behavior justified MHR in receiving better-than-market terms is
not apparent to me.

The high dividend and low conversion rate are only some of the
features of the MHR Financing that were unusually beneficial to MHR.
MHR has questioned the admissibility of a report by Stanley Keller, a
respected corporate lawyer with relevant experience and training, who
examined the underlying documentation of the comparable convertible
preferred offerings utilized by North Point in its work for the Special
Committee. But that report is as helpful and reliable as any of the valuation
reports on this point of market comparability, and Keller's testimony that the
Change of Control and Make Whole features of the Securities Purchase
Agreement are highly unusual and favorable to MHR when compared to the
features of the comparables chosen by North Point stands unrebutted."
These terms were highly valuable and instead of being traded off for a lower
dividend rate and a higher conversion premium, they were given to MHR on
top of a high dividend rate and a low conversion premium.
Even management's investment advisor, Morgan Stanley, and Targoff
balked when MHR demanded that it receive its dividends for five years in
PIK. That provision was inconsistent with market practices, which usually
allow the issuer to pay in cash or PIK at its option. MHR's demand for PIK
was consistent with all of its behavior, which suggested that Loral had
positive investment and growth prospects. Indeed, MHR also extracted the
concession that any PIK paid would be valued at the original purchase price
of $30.15. Thus, if Loral's price went up above $30.15, it would have to pay
PIK to MHR and only receive credit for delivering $30.15 per share in value.

'46See, e.g., Keller Report at 41 ("[The [MHR Financing] exhibits provisions that are
consistently beneficial to []MHR, and often aggressively and exceptionally so.").
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Morgan Stanley deemed this provision "punitive" to Loral.' 7 But the
Special Committee accepted it.
The Special Committee also rewarded MHR with a placement fee of
$6.75 million, plus nearly $2 million more to pay for MHR's financial
advisor, Deutsche Bank, and its legal advisors. Of course, placement fees
are not unheard of, when someone actually does some placing, such as an
outside investment bank. But here nothing was placed. Rachesky and
Targoff ginned up the idea of a deepened MHR investment in Loral when
Targoff was still working at MHR. The placement fee simply acted as a
price cut for MHR.
Finally, MHR extracted incredibly broad class voting rights for itself.
Read in accordance with their literal terms, these voting rights give MHR
veto power over virtually anything that Loral does that affects the Preferred
Stock or the holders of the Preferred Stock or the common stock into which
it converts. Although class voting rights are not unusual features of a
preferred stock offering, the terms of the voting rights given to the Preferred
Stock sold to Loral are not typical because they are so broad. Taken together
with the Make Whole, MHR's right to seat another director of its choosing,
and Loral's substantial 39.99% voting power, the voting rights granted in
connection with the Preferred Stock gave MHR an iron grip on Loral and the
ability to extract a control premium for itself in any future Change of
Control. 4 This result was, I have no doubt, not happenstance. It is
consistent with MHR's own publicly touted M.O.' 9 For all these reasons,
MHR has failed to convince me that the terms it received were fair, even
assuming that the trading price of Loral fairly reflected the company's value.

47

Jx 316. MHR's own banker viewed this successful demand by its client as having "very
little precedent"
in previous market transactions. JX 314.
148See, e.g., Keller Report at 40 ("By obtaining the class voting rights set forth in the
Preferred Stock, MHR gained the ability to veto unilaterally corporate action at the stockholder level.
This resulted in the transfer of voting power from Loral's common stockholders to MHR."); Stowell
Op. Report at 38 ("The unilateral veto power for MHR over Loral's ability to [engage in a broad list
of various corporate transactions], and 15 days advance notice to MHR before the Company can
undertake certain significant transactions are features that are occasionallyincluded in other, highly
structured,
4 9 non-public market transactions.") (emphasis added).
' See JX 1222 at 3 ("MHR is unusually well-positioned to extract significant control
premiums throughaccumulating blocking positions in debt investments, negotiating bond indenture
modifications through majority ownership positions, accumulating large equity stakes and
exercising influence through close relationships with management, taking boardpositions, and
otherwise bringing to bear the Managing Principals'wealth of knowledge and experience in
effectuating control and influence.") (emphasis added).
l
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The plaintiffs, of course, would also have me conclude that Loral's
stock price was materially out of step with its fundamental value.'" They
have presented credible experts to render estimates of Loral's stock price that
are far in excess of the price that Loral stock was trading at when the
Securities Purchase Agreement was signed. Those experts have also done a
good job of pointing out flaws in the work of the Special Committee's
advisor, North Point, that leave me unable to draw any confidence from
North Point's work.'

To support their argument that Loral's stock trading price understated
the firm's value, the plaintiffs point to the thin public float in Loral shares
and Loral's lack of earnings releases and other communications efforts
designed to apprise the market of the company's prospects. In that respect,
the plaintiffs also note the absence of analyst coverage of Loral and the
presence of MHR as a controlling stockholder to suggest that the trading
price of Loral is not a good indication of the company's value.
They also urge me to focus on MHR's behavior. MHR eschewed any
option that would have permitted others to invest along with it in Loral,
wanting the opportunity all to itself. The plaintiffs also point to an internal
valuation done by one of MHR's Managing Principals, Devabhaktuni, in the
spring of 2006. That valuation used an EB1TDA multiples analysis method
to come to a mid-range of value of $34.78."'

Moreover, in assessing

whether to deepen its investment in Loral, MHR had access to non-public
projections of future earnings by Targoff and his management team, which
suggested that Loral would grow EB1TDA at a fairly rapid rate. MHR was
also aware that Loral had a good opportunity, if no certainty, of striking a
deal for Telesat, as Telesat's own CEO favored that option. Indeed, before
the Securities Purchase Agreement was signed, MHR knew that Telesat was
engaging in an auction and that Loral would be bidding.
For all these reasons, the plaintiffs would have me conclude that
Loral's actual value was something like $48.70 per share as of the time the
1nlpause to note that judges on this court who deal with appraisal cases are dubious of
notions like "fundamental" or "intrinsic value," recognizing that one has to be extremely cautious
about substituting an imprecise estimate for a market tested price.
I5 See generally Clarke Report; Ross Op. Report. In this regard, I note that the defendants'
themselves did not rely heavily on North Point's valuation work to justify their position. Tr. at 146768 (Stowell acknowledging that he and North Point used different methodology and he had no
opinion as to whether North Point used an accurate methodology). To this same point, my reading
of the record suggests a too easy willingness on the part of North Point to come up with a way to
justify the fairness of a deal that it helped forge, rather than a willingness to perform real valuation
work and stand up to MHR when required. In that regard, the use of a 5% company specific risk
premium 5by
a sell-side advisor in its DCF is but one notable example.
2
1 JX 1229 at MHR37338.
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Securities Purchase Agreement was signed. "3 The difficulty I have with that
position is that I cannot, with the required confidence, find that Loral had
that sort of value as of autumn 2006. Although I do believe that Loral had
substantial growth prospects, and that was precisely why MHR was
behaving as it was, Loral also faced substantial challenges. The Telesat
transaction was an attractive option, but was one that Loral would only win
in a market contest. Loral's prospects to build more satellites by winning
contracts were seen by management as good, but they were prospects only,
and not based on signed contracts. Moreover, Loral had only come out of
bankruptcy in November 2005 and its management had no proven track
record of predicting the future with accuracy. And, even though Loral's
public float was small, its stockholder base was sophisticated, concentrated,
and seems to have followed the company quite closely."' For that reason,
even one of the plaintiffs' experts admitted that he did not quibble that
Loral's stock price was informative, in that it reflected the views of an
efficient market, at least in the semi-strong sense.'55
Taken together, the evidence suggests that the use of the trading price
to set the conversion premium unfairly advantaged Loral, but not nearly to
the extent the plaintiffs suggest. MHR possessed valuable information about
Loral's prospects that was not available to the public, which along with its
own control over Loral's future strategy, led MHR to value Loral more
highly than the public markets. Although I need not, and therefore do not,
reach any conclusion that this information was material in the sense used in
securities disclosure cases, I do find that MHR's possession of positive, nonpublic information regarding Loral's future prospects deserves weight in
shaping a remedy in this case.'56 As corporate finance literature suggests,
one group of investors' behavior - corporate insiders - has been shown to
be suggestive of future stock movements. 5 When the largest stockholder of
P
15pS.'

Post-Trial Op. Br. at 47 (calculating this value as an average of the adjusted Ross

and Clarke DCF and CCA analyses).
154Cf. Gotham Partners,LP. v. Hallwood Realty Partners,855 A.2d 1059, 1080 (Del. Ch.
2003) ("In the real world, market prices matter and are usually considered the best evidence of
value."). 55
' Gokhale Dep. at 156-57 (plaintiffs' financial expert stating that he had "no reason to
believe that [Loral's stock] didn't at least fit the definition of the semi-strong level of efficiency,
which is that the stock incorporated what was known about Loral and its expectations").
156It is worth noting in this respect that MHR touts its strategy of being able to exploit
investments in "distressed and undervalued mid-market companies" who trade in markets that MHR
considers57to be "inefficient at all levels of capital structure." JX 1222 at 3.
1 See, e.g., Zohar Goshen & Gideon Parchomovsky, The Essential Role of Securities
Regulation, 55 DUKE. L. J. 711, 733 n.70 (2006) (citing Joseph E. Finnerty, Insiders and Market
Efficiency, 31 J. FIN. 1141, 1148 (1976)) (stating that insiders outperform the market).
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a corporation possesses non-public projections, behaves in a manner entirely
consistent with expectations for corporate profit growth, and one of its
Managing Principals conducts an analysis resulting in a valuation of the
corporation that is well above its trading price, there is substantial reason to
conclude that the market trading price is not an entirely reliable estimate of
value. This factor is another reason I conclude that MHR has not justified
the fairness of the terms it received.
Taken as a whole, the record leaves me persuaded that MHR received
unfairly advantageous terms from Loral. The dividend rate was too high and
the conversion rate too low. As important, the MHR Financing took MHR
from a large blockholder who could not unilaterally prevent a control
transaction to a preferred stockholder whose class voting rights gave it
affirmative negative control over almost any major transaction. In real world
terms, that means that anyone who desires to take control of Loral will be
obligated to hold a separate negotiation with MHR over whether to pay it a
non-ratable share of the control transaction price. Thus, although the Special
Committee avoided shopping the company, it effectively turned MHR from a
stockholder with the practical ability to control Loral, into one with absolute
negative voting control and a right to 63% of the company's equity.
The question therefore becomes what to do about that. The plaintiffs
have advanced the position that I ought to enter a very large damages award,
based on valuing Loral at $48.70 on the date of the Securities Purchase
Agreement, and use that price as the basis for turning MHR's Preferred
Stock into non-voting common stock.
The latter aspect builds on a possible remedial option I shared with the
parties before post-trial briefing, and which still appeals to me. In large
measure, the problematic record in this case results from the defendants'
decision to engage in a large, non-market tested transaction, which is without
many, if any, precedents. In reality, the transaction was of the kind that
implicates the core concerns animating the Revlon doctrine, as Loral should
have been seeking the best price and compensation for the additional control
rights it was conferring on MHR. Addressing the unusual features of the
Preferred Stock in an effective way through precise surgery, would be
cumbersome and leave Loral with an unnecessarily complicated balance
sheet, simply because the defendants chose to engage in a strange, conflicted
exercise in capital raising. Valuing the Preferred Stock as it is would require
me to come up with an estimate about the economic value of the additional
control rights that would be less than ideally precise.
The most equitable remedy is therefore to take MHR and the Special
Committee up on their desire to avoid a Revlon deal, and to reform the
Securities Purchase Agreement to convert the Preferred Stock that MHR
received into non-voting common stock on terms fair to Loral. By that
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means, the harm to Loral will be rectified but on a basis that is not punitive
to MHR, as it will still retain a substantial claim on Loral's future profits.
In adopting this approach, I also take into account MHR's advocacy
that I should give substantial weight to the trading price of Loral.'58 I do so,
but also recognize that the trading price was a minority value, affected by the
market's knowledge that MHR had effective control of Loral. Thus, a
rational market price would not attribute anything but a trivial value to the
voting rights attached to the shares. Given that and given that the defendants
failed to subject MHR's bid to any testing in the market for corporate control,
it is fitting to eliminate the control aspects of MHR's additional investment
altogether and to alleviate the harm to Loral flowing from having the
complicated capital structure resulting from the MHR Financing.
Furthermore, although I give substantial weight to the actual trading
price for reasons I have previously discussed, I also give weight to the nonpublic information MHR possessed, weight which manifested itself in
MHR's own internal valuation of Loral. I therefore give 50% weight to the
mid-range of the valuation that MHR itself performed ($34.78), while giving
50% weight to the actual trading price of Loral ($26.92). The result is a
valuation of $30.85. This is a balanced approach which eliminates the
speculation involved in the plaintiffs' approach while also taking into
account the reality that the defendants' behavior has left the court without
any reliable evidence of what a competitive market test would have yielded.
I have also tilted in the conservative direction toward MHR, by recognizing
that MHR consented to the early redemption of the Skynet Notes in
connection with the Securities Purchase Agreement, a consent that was
valuable to Loral, and saved it millions of dollars.
5
"8
See, e.g., Defs.' Post-trial Op. Br. at 21 (arguing that "the market price of Loral's stock
demonstrates that plaintiffs' overinflated valuations are incorrect"). The defendants have often
pointed out that Loral ended up not making its projections and that its stock price has fallen to levels
beneath its market price at the time the Securities Purchase Agreement was entered. I am not blind
to those facts but believe that the fairness of the MHR Financing must be assessed as of the time it
was agreed to, not on the basis of later events. As of the time the Securities Purchase Agreement
was entered, MHR was highly optimistic about Loral's prospects, as is evidenced by its own
behavior. Furthermore, none of the parties has advanced a solid factual basis for drawing inferences
about the fairness of the MHR Financing based on later events, especially when there is reason to
suspect that the legal brouhaha resulting from the MHR Financing has created some of the volatility
in Loral's stock price. When it appeared that there might be an alteration of the Securities Purchase
Agreement and when Loral first landed the Telesat deal, the company's stock price rose
considerably. When, however, the MHR Financing closed without any alteration, the prospects of a
major alternative transaction passed, MHR had a lock on the company's future, and the company's
stock price fell. The record is entirely devoid of event studies purporting to relate any of the
movements in Loral's stock price to particular developments, including these.
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MHR's demand for a placement fee for a transaction that it sought out
and prevented others from participating in was also unfair overreaching.
Therefore, it is appropriate to ensure that MHR does not benefit from the
$6.75 million it took as a fee for placing securities with its own controlled
company. I will not, however, put in place any offset for MHR's advisor fees
as a payment by Loral for those fees in a fair deal would not have been
eyebrow raising.
Therefore, the remedy I will enter will involve dividing $293,250,000
by $30.85, and leaving MHR with shares of Loral non-voting common stock
in place of the Preferred Stock. After that remedy, MHR will hold 57% of
the total equity of Loral,'59 but remain at its prior level of voting power
(35.9%). It thus retains substantial value, a value largely premised on its own
view of fair value. Moreover, because of its effective control, MHR retains
the liquidity option of the market for corporate control. At the same time,
the remedy rectifies the harm to Loral and its public stockholders from an
unfair, non-market tested transaction that saddled the corporation with an
unwieldy capital structure and a future in which MHR held unilateral veto
power over virtually any major decision the Loral board made.
MHR contends that a remedy of this nature is beyond the powers of
this court of equity. I disagree. Our Supreme Court has emphasized the
broad remedial power of this court to address breaches of the duty of
loyalty."6 Reforming the Securities Purchase Agreement in this fitting and
proportionate way is necessary to address the serious overreaching engaged
in by MHR.'61 In this regard, I note that the nature of this remedy makes it
159The 57% was calculated as follows: $293,250,000 / $30.85 = 9,505, 673 MHR nonvoting shares; 9,505, 673 MHR non-voting shares + 7,180,629 pre-existing MHR shares =
16,686,302 total MHR shares; 16,686,302 total MHR shares / (20,000,000 pre-existing shares +
9,505, 673 MHR non-voting shares = 29,505,673 total shares) = 57%.
16°See McGovern v. Gen. Holding, Inc., 2006 WL 1468850, at *24 (Del. Ch. June 2,2006);
Int'l Telecharge,Inc. v. Bomarko, Inc., 766 A.2d 437, 439 (Del. 2000) (noting that the Delaware
Supreme Court "defer[s] substantially to the discretion of the trial court in determining the proper
remedy"); Weinberger v. UOP,Inc., 457 A.2d 701,715 (Del. 1983) (noting "the broad discretion of
the Chancellor
to fashion such relief as the facts of a given case may dictate").
61
1 The defendants have argued that reformation is an inappropriate remedy absent fraud or
mistake, and therefore that I lack the power to convert the Preferred Stock into non-voting common

stock. The defendants support their argument with contract cases that purport to limit the
circumstances in which this court may use the equitable remedy of reformation. See, e.g., MetCap
Sec. LLC v. PearlSenior Care, Inc., 2007 WL 1498989, at *8 (Del. Ch. May 16, 2007) ("Under
Delaware law, the Court may use its equitable power to 'reform' a contract so that it expresses the
'real agreement' of the parties in three circumstances: mutual mistake, unilateral mistake, and fraud")
(citation omitted); James River-PenningtonInc v. CRSS Capital,Inc., 1995 WL 106554, at *7 (Del.
Ch. Mar. 6, 1995) ("Reformation is appropriate only when the contract does not represent the
parties' intent because of fraud, mutual mistake or, in exceptional cases, a unilateral mistake coupled
with the other parties' knowing silence."). The glaring problem with the defendants' argument is
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unnecessary to undertake at this time a director-by-director liability
assessment. The entire fairness test is one designed to address a transaction's
sustainability,'62 against any party other than the interested party, the test is,
in itself, not adequate to determine liability for breach of duty. For example,
being a non-independent director who approved a conflict transaction found
unfair does not make one, without more, liable personally for harm caused.
Rather, the court must examine that director's behavior in order to assess
whether the director breached her fiduciary duties and, if a § 102(b)(7)
clause is in effect, acted with the requisite state of mind to have committed a
non-exculpated loyalty breach. Because the remedy is one that can be
effected as between MHR and Loral, there is no need to make findings about
the extent to which the individual directors would be subject to liability if I
awarded Loral monetary damages. 63

again a category error - this is not a contract case involving the reformation of a contract to
effectuate the parties' intent; it is a fiduciary duty case, and this court has broad discretion to remedy
breaches of fiduciary duty, including reformation when, as here, that is appropriate to remedy a
fiduciary violation. See, e.g., Thorpe v. CERBCO, Inc., 676 A.2d 436, 445 (Del. 1996) ("Delaware
law dictates that the scope of recovery for a breach of the duty of loyalty is not to be determined
narrowly."); Taylor v. Jones, 2006 WL 1510437, at *5 (Del. Ch. May 25, 2006) (noting that a
resulting trust may be an appropriate remedy even though the prerequisites to a resulting trust under
the modern, majority approach were not present and that this court's "historical readiness to adapt to
the circumstances of each case and craft appropriate remedies ... should not be lightly discarded or
circumscribed" ); CantorFitzgeraldLP. v. Cantor, 2001 WL 536911, at *3 (Del. Ch. May 11,
2001) (awarding fee shifting in as a remedy for a breach of the duty of loyalty despite an express
contractual provision providing otherwise and explaining that "when the facts demonstrate behavior
as egregious as that here, the Court's normal deference to pre-negotiated partnership agreement
provisions
will yield to a conscientious effort to craft an appropriate remedy").
162
See William T. Allen et al., Function Over Form: A Reassessment of Standards of
Review in63Delaware, 56 BUS. LAW. 1287, 1301-05 (2001).
1 Given the presence of an exculpatory charter provision, I would have to find that the
Special Committee members Harkey and Simon acted in bad faith by approving the Securities
Purchase Agreement knowing that it was unfairly advantageous to MHR or engaged in some other
conscious misconduct. 8 Del. C. § 102(b)(7). As to defendants Rachesky, Goldstein, and
Devabhaktuni, who were high-ranking MHR officials, the record provides strong reason to infer that
they knew they were extracting unfair value from a less-than-adroit Loral Special Committee.
Defendant Targoff presents a very interesting question because he largely set the process off on its
unproductive course but then seems to have recognized that MHR was getting too sweet a deal and
attempted, without any large success, to ameliorate the outcome. Rather than tag these defendants
with individual liability at this time, I prefer to rest my judgment on a finding that the MHR
Financing was unfair and to impose a fitting remedy against the party who benefited. If MHR or
another party has my judgment overturned and the Supreme Court returns the case to me for the
entry of a damages award, I can address the individual responsibility of these defendants then.
Because the plaintiffs never made a serious effort to address the liability of defendants Olmstead and
Stenbit, I do, however, dismiss the claims against them.
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IV. The Noteholder Action
I now turn to resolving the Noteholders' action, which was tried in a
consolidated way with the fiduciary duty claims of the stockholder plaintiffs.
As described above, Loral issued the Skynet Notes when it emerged
from bankruptcy in 2005. The Skynet Notes had a 14% coupon which made
them very expensive to Loral and correspondingly valuable to the
Noteholders. The "Indenture" governing the Notes also imposed limitations
that "impose[d] restrictions on [Loral's] operations and limit[ed] [Loral's]
ability to enter into financial transactions."'" The Skynet Notes were
callable at 110% plus accrued interest in 2009, but they could be called at
110% plus accrued interest before 2009 if Noteholders representing less than
two-thirds of the Notes objected to the redemption. 6 '
MHR, which had backstopped the rights offering of the Skynet Notes,
owned 45% of the Skynet Notes and thus it could unilaterally consent1" to
the early redemption of the Skynet Notes. That fact was clearly stated in
Loral's bankruptcy disclosure statement. The disclosure statement indicated
that Skynet could seek an early redemption of the Skynet Notes and that a
Noteholder with one-third or more of the Notes could prevent the remaining
Noteholders from preventing the redemption of the Notes. It further
explained that MHR would own more than one-third of the Notes and that
" [s]o long as MHR owns at least one-third... of the aggregate outstanding
principal amount of the [Skynet Notes], the holders of the [Skynet Notes]
would not be able to cause ...such redemption ...not to be effected,

without the approval of MHR.'167 In the same section, the disclosure
statement also made clear that "MHR may have interests that differ from the
other security holders.""
The Noteholder Plaintiffs, a group of non-MHR Noteholders, contend
that Loral breached the covenant of good faith and fair dealing implied in the
Indenture by paying MHR additional compensation that was not made
available to all the Noteholders on a pro-rata basis in return for MHR's
consent to an early redemption of the Notes. The Noteholder Plaintiffs
allege that the additional compensation to MHR took the form of the MHR
Financing that was issued at below market value and was designed to induce
'64JX 1005 at 17 (Loral 2006 10-K).
65
' NJX 2 (the "Skynet Notes") at 5.
'66For the sake of simplicity, I refer to MHR's ability to unilaterally consent to the early

redemption of the Skynet Notes rather than its more technically precise ability to not object to an
early redemption
in an outcome determinative manner.
67
1 NJX 1 at 100.
'"NJX 1 at 99.
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MHR to consent to the early redemption of the Notes. Under the terms of
the Securities Purchase Agreement, MHR agreed to consent to an early
redemption in connection with a strategic transaction by Loral exceeding
$600 million.169 Eventually, on July 3, 2007, MHR did consent to such a
redemption in connection with the upcoming Telesat transaction."'
The Noteholder Plaintiffs seek the value of the interest payments lost
as a result of the allegedly improper early redemption, which their expert has
estimated as ranging from $9.0 to 17.9 million."' Loral's primary response is
that making a non-pro-rata payment to MHR in return for MHR's consent
did not violate the implied covenant of good faith and fair dealing.'
The Indenture is governed by New York law.' Under New York law,
"all contracts imply a covenant of good faith and fair dealing in the course of
performance."174 "Th[at] covenant embraces a pledge that neither party shall
do anything which will have the effect of destroying or injuring the right of
the other party to receive the fruits of the contract."' 75 "The appropriate
analysis, then, is first to examine the indentures to determine 'the fruits of the
agreement' between the parties, and then to decide whether those 'fruits' have
been spoiled - which is to say, whether plaintiffs' contractual rights have
been violated by defendants."'7
69

1 Securities
0

Purchase Agreement § 5.01.

17 NJX 37. Although the defendants deny that § 5.01 caused their decision not to object, as

it technically came before it was due, the record reveals that Loral pointed to § 5.01 in seeking
MHR's non-objection and that MHR understood itself to be obliged, given the pendency of the
Telesat deal. NJX 44. In the end, only $52,302,700 of the $126,000,000 in notes objected. NJX 63
at WFG381-82. In other words, some 58% of the Notes did not object.
7
72'Jarrell Report at 1-2.
1 Loral also argues that only Skynet was a signatory to the Indenture and that Loral, which
owned 100% of Skynet, was not a signatory to or guarantor on the Indenture. According to Loral,
that means that even if Skynet could not make a non-pro-rata payment without violating the implied
covenant, Loral could. There is color to the defendants' arguments as the Indenture, by its plain
terms, does not restrict Loral. But, there also seems to be little basis to distinguish between Loral
and Skynet, because it appears that Loral has dictated directly all of Skynet's actions. All of the
dealing regarding the Indenture appears to have been taken by Loral itself, rather than Skynet. And,
if Skynet, in fact, was prohibited from offering a payment for consent, could it, without breaching,
conspire with Loral to have it do that? That seems unlikely. Given that the parties' briefing on these
interesting New York law issues was less than compelling either way, I prefer to rest my decision on
in contention.
the case issue
73
1 NJX 2 (the Indenture) at § 12.09.
7
1 4511 West 232nd Owners Corp. v. JenniferRealty Co., 773 N.E.2d 496,500 (N.Y. 2002).
75
1 Id. (internal quotation and citations omitted); see also Don King Prods., Inc. v. Douglas,
742 F.Supp. 741,767 (S.D.N.Y. 1990) ("The covenant is violated when a party to a contract acts in
a manner that, although not expressly forbidden by any contractual provision, would deprive the
right to receive the benefits under their agreement.").
other of the
176Metro. Life Ins. Co. v. RJR Nabisco, Inc., 716 F.Supp. 1504, 1518 (S.D.N.Y. 1989); see
also Rowe v. GreatAtl. & Pac. Tea Co., 385 N.E.2d 566,570 (N.Y. 1978) ("[A] party making such
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The Noteholder Plaintiffs acknowledge that the "Indenture is silent on
th[e] issue of whether Loral can offer MHR a payment to consent to an early
redemption and not offer that payment to all Noteholders.""'
The
Noteholder Plaintiffs contend, however, that "the implied covenant of good
faith and fair dealing prohibits unequal payments for consent to noteholders
during a redemption in the absence of an expression provision" allowing
such payments. 7 They do not ground that assertion in any particular
provision of the Notes or any decision of a New York court so holding, but
rather in the supposedly "bedrock principle of the bond markets" that
unequal payments to bondholders are not allowed.'
The Noteholder
Plaintiffs bolster their argument that selective payments for consent are not
allowed by stating that such payments "simply do not occur in the debt
market."' 80 In supporting their argument, the Noteholder Plaintiffs have not
burdened the record with any authority for their "bedrock principle of the
bond markets" other than testimony from the Noteholder Plaintiffs
themselves. That is, they have not cited any treatise on the bond market or
provided any expert testimony confirming their assertion that selective
payments for consent are universally understood to be verboten.
In contrast, Loral has seized upon the "Payments for Consent"
restrictive covenant that was included in the original publicly filed draft of
the Indenture but ultimately removed from the final Indenture. The
Payments for Consent covenant included in the original draft Indenture was
as follows:
Payments for Consent. The Company will not, and will not
permit any of its Restricted Subsidiaries to, directly or indirectly, pay or cause to be paid any consideration to or for the
benefit of any Holder for or as an inducement to any consent,
waiver or amendment of any of the terms or provisions of this
Indenture, the Notes or any Collateral Document unless such
consideration is offered to be paid and is paid to all Holders
that consent, waive or agree to amend in the time frame set

a claim must prove not merely that it would have been better or more sensible to include such a
covenant, but rather that the particular unexpressed promise sought to be enforced is in fact implicit
in the agreement viewed as a whole.").
'Noteholder Pls.' Op. Post-Trial Br. at 31.
1'7 Noteholder Pls.' Rep. Post-Trial Br. at 3.
1879See, e.g., Noteholder Pls.' Op. Post-Trial Br. at 7.
1mSee, e.g., Noteholder Pls.'
Rep. Post-Trial Br. at 11.
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forth in the solicitation documents relating to such consent,
waiver or agreement. 8'
Counsel for MHR responded to the Payments for Consent restrictive
covenant by changing "will not" to "may" and deleted the final "unless"
clause so that the Payments for Consent covenant allowed selective payments for consent)82 The final result of the negotiations was that the
Payments for Consent restrictive covenant was not included in the Indenture.
Interested parties were made aware of the changes because Loral publicly
filed a blackline showing the changes to the original publicly filed draft of
the Indenture, including the striking of the Payments for Consent restrictive
covenant. The drafting history is of importance for two independent reasons.
For starters, it demonstrates that this is not a case where the
negotiators failed to address a possibility and the court must fill the void by
trying to figure out what to do in an unforeseen circumstance that has now
come to pass. Nor do I consider the bargaining history to involve a draw, as
the Noteholder Plaintiffs suggest. To the contrary, they lost. As a general
matter, Indentures are to be read strictly and to the extent they do not
expressly restrict the rights of the issuer, the issuer is left with the freedom to
act, subject only to the boundaries of other positive law.'83 Having
demanded an express restriction and lost, the Noteholders are poorly
positioned to argue that they got an implied one." Under New York law, a
court "will not imply a term where the circumstances surrounding the
formation of the contract indicate that the parties, when the contract was

' 8 'NJX 58 at 46.
82
' NJX 5 at 49.
83

' See, e.g., Metro. Life, 716 F.Supp. at 1515 ("In interpreting these [bond indenture]
contracts, this Court must be concerned with what the parties intended, but only to the extent that
what they intended is evidenced by what is written in the indentures.") (citations omitted); id. at
1517 (in interpreting a bond indenture, the implied covenant will "only aid and further the explicit
terms of the agreement"); Allied Capital Corp. v. GC-Sun Holdings, LP., 910 A.2d 1020, 1033
(Del. Ch. 2006) ("[T]he highly-negotiated provisions of notes and debentures that restrict the
commercial freedom that issuers otherwise enjoy under default law are traditionally interpreted
strictly."); see also Houman B. Shadab, InterpretingIndentures: How DisequilibriumEconomics
and FinancialAsset Specificity Support Narrow Interpretation,75 S. CAL. L. REv. 763, 784, 787
(2002) (arguing that indentures should be interpreted narrowly, that "[a] survey of the major cases
[including several decided under New York law] requiring courts to interpret indentures reveals a
strong disposition towards interpreting their terms narrowly," and that courts have employed the
implied covenant in indenture cases very sparingly and only to give a party "the rights it bargained
for during contract formation and absolutely no additional substantive rights").
'84See Reiss v. FinancialPerformanceCorp., 764 N.E.2d 958, 961 (N.Y. 2001).
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made, must have foreseen the contingency at issue and the agreement can be
enforced according to its terms."' 85
The other reason the bargaining history is relevant is that it
demonstrates that there is no universally accepted default rule prohibiting
payments for consent. The negotiators for the Noteholders no doubt recognized that and sought out an express protection, precisely because MHR's
large stake gave it sufficient power to unilaterally consent to an early
redemption and its equity interest in Loral gave it potential reasons to
consent that other Noteholders might not share.
This inference is justified by the record evidence regarding the
presence of express covenants prohibiting payments for consents in many
indentures. Loral introduced into the record a compendium of the indentures
that were publicly filed in the five months before the Skynet Notes were
issued that shows that approximately 10% of those indentures contained
Payments for Consent restrictive covenants. 8 ' As Loral argues, the existence
of such Payments for Consents restrictive covenants in a material percentage
of these indentures undermines the Noteholder Plaintiffs' assertion that there
is a bedrock principle in the bond market that selective payments for consent
are not allowed. Why would these sophisticated parties contract to include
such a restrictive covenant if it is such an indisputable proposition that it is
implied in all bond indentures? The Noteholder Plaintiffs counter that the
Payments for Consent restrictive covenants are included as "belts and
suspenders language."'87 That doesn't make sense. The indenture is the
primary source of rights for Noteholders.' 88
Noteholders are generally sophisticated investors who fight to create
and include covenants that protect their rights. I am therefore not convinced
by the Noteholder Plaintiffs' unsupported argument that such investors
would blindly rely on an implied covenant that has never been recognized by

1851d.
at 961; see also Katz v. Oak Industries, Inc., 508 A.2d 873, 880 (Del. Ch. 1986)
(explaining the test for the implied covenant of good faith as "is it clear from what was expressly
agreed upon that the parties who negotiated the express terms of the contract would have agreed to
proscribe the act later complained of as a breach of the implied covenant of good faith-had they

thought to86negotiate with respect to that matter").
1 Compendium Tab 30.

187Tr. at 1256 (Murray).
188See, e.g., John C. Coffee, Jr. & William A. Klein, Bondholder Coercion: The Problem
of ConstrainedChoice in Debt Tender Offers andRecapitalizations,58 U. CHi. L. REv. 1207, 1254
(1991) ("The basic claims and rights of bondholders are specified in detail in the bond indenture. In
settling disputes over bondholder claims and rights, courts have generally looked to the language of
the indenture and applied traditional techniques for interpreting contracts, rather than invoking
judicially developed doctrines, such as the doctrine of fiduciary obligation.") (emphasis added).
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a New York court when explicit model covenants'89 on the same issue are
clearly in existence and in use in market transactions." 9 The Noteholder
Plaintiffs have not identified any other covenants in the Indenture or in
indentures in general that operate as "belts and suspenders language." Nor,
importantly, have they identified any indentures that contain language
explicitly permitting selective payments for consent. All those factors
support that, at a minimum, the Noteholder Plaintiffs have failed to carry
their burden in establishing the central premise of their implied covenant
argument - the existence of a universally understood, but unwritten and
judicially unrecognized, bedrock principle that unequal payments to
bondholders are not allowed. 9 '
That conclusion is supported by the relatively scant financial literature
on Payments for Consent restrictive covenants. For example, a 1993 survey
of note covenants observes the following:
In a private placement sample, 60% of the agreements prohibit
consent payments unless they are paid to all bondholders.
Intra-claim conflicts can explain this prohibition for, without
the prohibition,an issuer can reach an agreement with afew
large lenders and pay only them for consenting. All non-

189See, e.g., Daniel J. Weiser, Vulture Capital& Corporate Restructuring: Protecting Your
Client's Interest in Difficult Times, 1307 PLI/CORP. 285, 330 (2002) (providing a model indenture
that includes an express Payments for Consent restrictive covenant); see also Compendium Tab 30
(citing seven indentures filed in the five months prior to the issuance of the Skynet Notes using

essentially identical Payments for Consent restrictive covenants).
19° It
is introductory level textbook finance that games are played to avoid restrictive
covenants and that noteholders should not rely on the implied covenants for protection. For
example, the leading corporate finance textbook includes a discussion of the RJR Nabisco LBO and
its effect on the existing bondholders that underscores the need for express covenants. That
discussion concludes as follows:
Metropolitan sued [RJR] arguing that [its pre-LBO] bonds contained an impliedcovenant
preventing major financing changes that would undercut existing bondholders. However,
Metropolitan lost: The courts held that only the written covenants count.
RICHARD A. BREALEY & STEWART C. MYERS, PRINCIPLES OF CORPORATE FINANCE 713

(7th ed. 2003) (first emphasis in original). Although that conclusion may be too simplified from a
legal perspective, its general point is useful for understanding the view on implied covenants in the
financial community. See Metro. Life, 716 F.Supp. at 1516-22.
19t See Rowe, 385 N.E.2d at 570 ("[Al party who asserts the existence of an implied-in-fact
covenant bears a heavy burden,for it is not the function ofthe courts to remake the contract agreed
to by the parties, but rather to enforce it as it exists. "); see also Harris Trust & Say. Bank v. E-lI
Holdings, Inc., 926 F.2d 636, 642-43 (7th Cir.1991) (interpreting a bond indenture under New
York law and citing Rowefor this same proposition).
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participating lenders, while bound by the covenant changes,
would receive no compensation. 192
Likewise, the existence and import of a Payments for Consent restrictive
covenant is noted in several discussions of note covenants in the financial
literature." 3 Most recently, the concept of bondholders extracting selective
payments for consent and the existence of Payments for Consent restrictive
covenants to avoid such selective payments has been discussed in the context
of hedge fund activism.9

Candidly, the record suggests that selective payments for consent are
rarely made.' 95 But, it also suggests that it is extremely rare for one
noteholder to own so much of an issue of notes that it has a control position
over a consent vote. 96 In a situation like this one, where it has been
previously disclosed that a single noteholder whose interests might differ
from other noteholders has control over a consent and there exists in
common usage a covenant that prevents selective payments for consent, it
would be unprincipled for a court to speculate, based solely on the selfserving testimony of the plaintiffs about their understanding of the market's
' 92Marcel Kahan &Bruce Tuckman, Private vs. Public Lending: Evidence from Covenants
19 (Anderson
GraduateSchool of Management Working Paper13-93, 1993) (emphasis added).
93
1 See Blaise Ganguin & John Bilardello, STANDARD & POOR'S FUNDAMENTALS
OF
CORPORATE CREDIT ANALYSIS 197 (2004) (providing an example of a Payments for Consent
restrictive covenant and explaining that it "restricts firms from selectively inducing lenders to
consent"); Daniel J. Weiser, Vulture Capital& CorporateRestructuring:Protecting Your Client's

Interests in Difficult Times, 1307 PLL/Corp. 285, 330 (2002) (providing a model indenture that
includes an express Payments for Consent restrictive covenant); Adam B. Cohen, A Review of
Covenant Trends in 2006, LEVERAGE WORLD, Dec. 6, 2006, at 8 (stating that "[a] traditional
Payments for Consent covenant requires that a consent payment offered to some investors to amend
a covenant must be offered to all holders" and that it "is to protect bondholders from being played
against each other by an issuer").
'"Arecent working paper on this issue implicitly suggests that selective consent payments
would be allowed in the absence of a Payments for Consent restrictive covenant. That paper notes
that an activist "could acquire a majority of bonds and then approve an amendment, which would be
binding on all bondholders, in exchange for a consent payment made only to the majority holder."
Marcel Kahan & Edward B. Rock, Hedge Fund Activism in the Enforcement of BondholderRights

38-39 (U. Pa. Inst. for Law & Econ. Res. Paper No. 08-02, 2008). The paper attaches a footnote
citing an indenture with a Payments for Consent restrictive covenant and explains that "[slome
indentures contain covenants requiring all bondholders have the same opportunity to deliver the
consent and receive the consent payment." Id. at 39 n.95.
'9E.g., Tr. at 1251-52 (Murray); see also Kahan & Rock, supranote 194, at 39 (stating that
"[iun [their] research, [they] ha[d] found no instances of such practices. To the contrary, whenever
activist hedge funds obtained benefits, other bondholders were offered the chance to obtain the same
pro rata benefits.").
196See Tr. at 1266 (Murray testifying that "I have not in my experience seen a single party
control a consent.").
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view of a default rule proscribing such action, that the fruits of the bargain
were such that the controlling noteholder could not extract a selective
payment for consent. "Implying the covenant requested by the [Noteholder
Plaintiffs] would also be 'troublesome' in view of the fact that the Indentures
'could easily have been drafted to incorporate expressly the terms the
[Noteholder Plaintiffs] now urge this court to imply. '' 97
Given that indentures are highly negotiated contracts forged by
sophisticated parties and that such parties clearly know how to craft
Payments for Consent restrictive covenants, it would be exceedingly odd for
me to craft a common law rule of New York law prohibiting noteholders
from receiving payments for consent. Such a rule would be akin to adopting
a prohibition on the receipt of an equity control premium by a controlling
stockholder of a corporation. The common law of corporations of New York
has never embraced such a ban.' 8 That is the case even though stockholders
have far less specific contractual rights than noteholders and a less practical
ability to negotiate for themselves. Admittedly, equitable limitations, in the
form of fiduciary duties, place some restraints on the circumstances in which
a controller can receive an equity control premium, but the default rule
remains that such a premium can be extracted. Moreover, the equitable
limits largely exist in the corporate context because corporate statutes and
charters are typically enabling in form, do not contain highly negotiated
restrictions, and therefore equitable fiduciary concepts act as the general
contractual default. Indentures by contrast, are highly negotiated contracts,
tailored to particular circumstances, and contain numerous restrictions on
issuer behavior. Given the greater ability of noteholders to protect
themselves at the negotiating table, one would think that there would be less,
not more reason, to adopt a common law prohibition against control
premiums for noteholders who take a large, controlling voting position in a
risky note issuance. Why set a rule like that, when the market players can
address the problem themselves in a contextually specific way?

97

1 Harris Trust, 926 F.2d at 644 (quoting Hartford Fire Ins. Co. v. Federated Dep't Stores,

Inc., 723 F.
8 Supp. 976, 992 (S.D.N.Y. 1989).
19See, E.g., Essex Universal Corp. v. Yates, 305 F.2d 572 (2d Cir. 1962)
("There is no
question of the right of a controlling shareholder under New York law normally to derive a premium
from the sale of a controlling block of stock."); Levy v. Am. Beverage Corp., 38 N.Y.S.2d 517, 526
(N.Y. App. Div. 1942) ("Nor would the fact that purchasers were willing to pay a larger price to one
holding control necessarily make the receipt of an increased price improper or indicate any unlawful
intention on the part of the purchasers."); see also Mendel v. Carroll, 651 A.2d 297, 305 (Del. Ch.
1994) ("The law has acknowledged, albeit in a guarded and complex way, the legitimacy of the
acceptance by controlling shareholders of a control premium.").
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In this respect, the rule the Noteholder Plaintiffs seek to have me make
would not be easy to implement. What is a forbidden payment? Would a
merger agreement signed by Loral that promised a large equity premium to
MHR but was conditioned on early redemption of the Skynet Notes be
barred? Even on the facts here, MHR received no express payment for the
consent it gave. I have little doubt that MHR's willingness to consent to
early redemptions of the Skynet Notes was influenced by the benefits it
would receive as an equity holder of Loral (both from its pre-existing
common stock position and from the Convertible Preferred Stock) it was
obtaining in the MHR Financing. But it is impossible to isolate a precise
sum MHR received. Rather, MHR simply concluded that, within the overall
context of the MHR Financing deal and given its pre-existing equity
ownership of Loral and Loral's seemingly bright prospects, it was worth the
candle to give its consent. I confess to not finding this to be anything like
conscience-shocking, given the commercial risks MHR took on by buying
45% of the Skynet Notes and so much of Loral's equity, risks that other
noteholders did not share.
Finally, the Noteholder Plaintiffs have also attempted to sway me by
pointing to judicial decisions suggesting that it would be a breach of the
implied covenant of good faith and fair dealing for an issuer to pay some
noteholders more in order to get their consent. But those decisions involve
dictum and nothing more. In this regard, it is important to note that the
Noteholder Plaintiffs find no support in the terms of the Skynet Indenture for
their argument that the Indenture impliedly prohibits unequal payments for
consent are not allowed.
That makes this case distinguishable from the only case the
Noteholder Plaintiffs claim holds that all bondholders must be treated
equally. That unreported federal decision applying New York law, Whitebox
Convertible Arbitrage Partners,L.P. v. World Airways, Inc., involved a
corporation that wanted to redeem all of a series of convertible debentures
(the "2004 Convertibles") but did not have the cash to do so. The
corporation originally extended a public exchange offer to all holders that
would have exchanged a portion of the 2004 Convertibles for convertible
debentures with more favorable terms (the "2009 Convertibles") and
redeemed the remaining portion for cash so long as 95% of the 2004
Convertibles were tendered into the exchange offer. But while the public
exchange offer was outstanding, the corporation consummated a private
exchange offer with a select group of 2004 Convertible holders. That select
'992006 WL 358270 (N.D. Ga. 2006).
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group was allowed to convert into the 2009 Convertibles. After the private
exchange offer took place, the remaining 2004 Convertible holders were
forced to redeem their 2004 Convertibles for cash. The plaintiffs sued
alleging a non-pro-rata partial redemption in violation of an express
covenant that the Convertibles selected for an oversubscribed partial
redemption would be selected "pro rata or by such other method as the
2" The court found that the private
Trustee shall deem fair and appropriate."
exchange offer and subsequent redemption were "two partial redemptions"
that treated the holders differently in violation of the express covenant on
partial redemptions.2"' It then held that the provision of "a special incentive
to certain bondholders in an effort to obtain their approval of a bond
exchange while not making the same offer to other bondholders" was the
type of "manipulation that [the express covenant on partial redemptions] and
the principles of good faith and fair dealing are designed to avoid."202 The
good faith and fair dealing comment is clearly dictum in light of an express
covenant on point and not backed up by any reasoning.2 "3 In fact, what is
most notable about the Whitebox case is that the instrument at issue included
in its language an equal treatment covenant that directly required pro-rata
treatment in a partial redemption, the particular type of transaction at issue.
In other words, the only case the Noteholder Plaintiffs cite for the equal
treatment of all bondholders principle actually demonstrates that
bondholders do not rely on the mercy of the court's enforcement of a default
rule embracing such an implied principle but rather expressly demand such a
covenant at the bargaining table. That is wise behavior given the absence of

2

0mId. at *2.
2° 1ld. at *3.
2

02id.
° The Noteholder Plaintiffs also cite to the following dictum in Kass v. EasternAir Lines,

23

Inc.:
For example, had Eastern not made its offer to all bondholders on the same terms, but had it
privately paid money to sufficient holders to carry the election, one would, without more, feel some
confidence in concluding, provisionally at least, that such conduct was so inconsistent with the
concept of voting implied by the amendment provision that it constituted a violation of what must
have been the reasonableexpectation of the contractingparties.
1986 WL 13008, at *5 (Del. Ch. Nov. 14, 1986) (emphasis added). As the dictum in Kass
itself emphasizes, this was a tentative assertion at best, issued as an aside, in a circumstance when it
seemed that the parties might have reasonably expected that no payments for consent would be
made. But in this case, the negotiating parties did consider this situation and the party now seeking
to enforce the terms of an express restriction failed to extract it. Thus, under the implied covenant of
good faith and fair dealing jurisprudence of the same Chancellor who wrote Kass, the Noteholder
Plaintiffs would lose this case, because there is no unforeseen circumstance requiring judicial
speculation of what the parties would have done. See Katz, 508 A.2d at 880.
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any decision of the New York State courts embracing any default rule of that
kind.
In sum, the Noteholders here got their contractual expectancy, their
bargained-for "fruits." That was 110% of the principle value of their Notes
and accrued interest. That amount was hardly a penalty rate; rather it is a
relatively generous formula that was specifically bargained for. Although it
is less than the Noteholders would have received in the absence of an early
redemption, that amount is a sum that the Noteholders reasonably expected
could result.
V. Conclusion
For the foregoing reasons, I conclude that the MHR Financing was
unfair and that a final judgment should be entered in favor of Loral and
against MHR on the terms I have outlined; that the claims against defendants
Olmstead and Stenbit shall be dismissed; that the question of whether the
other individual director defendants acted with the degree of culpability
required to subject them to monetary damages liability should be deferred
until such a time, if ever, when it becomes necessary to answer; and that the
Noteholder Plaintiffs' claims are dismissed. The parties shall collaborate on
an implementing order, and present it within fifteen days. During that time,
the parties shall also address the process for considering any fee application
the Stockholder Plaintiffs might make, if agreement on that issue cannot be
reached after good faith discussions, which I trust the parties shall promptly
undertake.

OLSON v. HALVORSEN
No. 1884-VCL
Court of Chancery of the State of Delaware, New Castle
October 22, 2008
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Collins J. Seitz, Jr., Esquire, and Meredith L. Gaudio, Esquire, of Connolly
Bove Lodge & Hutz LLP, Wilmington, Delaware; and R. Scott Garley,
Esquire, Jeffrey L. Nagel, Esquire, and Mark W. Stoutenburg, Esquire, of
Gibbons P.C., New York, New York, of counsel, for plaintiff, counterclaimdefendant and third-party defendant-counterclaimant, Brian T. Olson.
Martin P. Tully, Esquire, Jon E. Abramczyk, Esquire, and John P. DiTomo,
Esquire, of Morris, Nichols, Arsht & Tunnell, LLP, Wilmington, Delaware;
and Bruce Birenboim, Esquire, and Susanna Buergel, Esquire, of Paul,
Weiss Rifiind, Wharton & Garrison LLP, New York, New York, of counsel,
for defendants and counterclaim plaintiffs.
LAMB, Vice Chancellor
This case arises from a dispute among the founders of a hedge fund
regarding the appropriate amount owed to one of the founders upon his
removal from the company. The LLC operating agreement that the removed
founder relies upon in the contract claim of his lawsuit is unsigned. The
unsigned operating agreement provides that upon leaving the company a
founder is entitled to a multi-year eamout, in this case purportedly worth
over $100 million. In contrast, relevant signed documents provide that a
founder is only entitled to his capital account and compensation owed upon
leaving the company.
Due to the multi-year payment structure of the earnout and various
restrictions imposed over that time period by the unsigned operating
agreement, the one-year provision of the statute of frauds is potentially
implicated. The primary issue before the court, and a matter of first
impression, is whether the Delaware statute of frauds applies to LLC
operating agreements. At the summary judgment hearing in this case, the
court asked the defendants to provide any additional authority for their
contention that the statute of frauds applied to LLC operating agreements.
The court later asked the plaintiff to respond to the defendants' submission.
Upon examination of the materials submitted by the parties-none of which
included case law directly on point-and upon further consideration, the
court finds, as a matter of law, that the statute of frauds applies to LLC
operating agreements. Additionally, the court holds that the exceptions to
the statute of frauds argued by the plaintiff do not apply in this case to save
the principal provision at issue.
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l.

A.

The Parties

The plaintiff in this action is Brian Olson, a founder of the investment
management and hedge fund firm known as Viking Global.
The defendants are Olson's former partners and the two other founders
of Viking Global, Andreas Halvorsen and David Ott, and various entities
through which Viking Global conducted its business. The entities are
Viking Global Investors LP, a Delaware limited partnership ("Investors");'
Viking Global Partners LLC, a Delaware limited liability company
("Partners");' Viking Global Performance LLC, a Delaware limited liability
company ("Performance"); 3 and Viking Global Founders LLC, a Delaware
limited liability company ("Founders").4
B.

Facts

Beginning in February 1999, Halvorsen, Ott, and Olson, all three
previously colleagues at the hedge fund Tiger Management, began taking
steps towards forming the Viking entities. Halvorsen, Ott, and Olson orally
agreed that the three of them would form the operating committee of Viking,
which would be authorized to act upon a two-thirds vote, subject to a
Halvorsen veto. Halvorsen would receive 55% of the profits from Viking,
and Ott and Olson would each receive 22.5%. On October 1, 1999,
Halvorsen, Ott, and Olson launched the two initial Viking hedge funds:
Viking Global Equities LP (for onshore funds) and Viking Global Equities
Il Ltd. (for offshore funds).
Between April and September 1999, Viking formed Performance to
receive the hedge funds' performance fee, Investors to receive the hedge
funds' management fee, and Partners to be the general partner of Investors.'
Short-form operating agreements were signed for Investors, Partners, and
Performance. The long-form operating agreements for Investors and
Partners were drafted but never signed. The long-form operating agreement
'Prior to Olson's termination, the limited partners of Investors were Halvorsen, Ott, Olson,
and Founders.
The general partner of Investors was Partners.
2
Prior to Olson's termination, the members of Partners were Halvorsen, Ott, and Olson.
3
Prior to Olson's termination, the members of Performance were Halvorsen, Ott, Olson,
Founders,
4 and certain employees of Viking.
Prior to Olson's termination, the members of Founders were Halvorsen, Ott, and Olson.
5Olson was put in charge of dealing with Viking's attorneys and dealing with the documents
related to the formation and operation of these entities.
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for Performance was originally dated as of September 28, 1999, but not
executed until it was amended and restated on January 11, 2002. The draft
long-form operating agreements for Investors and Partners and the signed
agreement for Performance state that if a partner or member leaves Viking
he is only entitled to his capital account balance and compensation owed.
Founders was formed as a Delaware limited lilability company on or
about September 28, 1999. The Founders unsigned, draft long-form
document contains an earnout provision not found in any of the other
operating agreements.' According to its terms, any of the three founders
who voluntarily or involuntarily retire from Viking would be entitled to a
multi-year earnout of his interest in Viking upon leaving the company. The
parties dispute whether they ever reached an agreement on the terms of the
unsigned Founders operating agreement.'
In March 2005, Olson decided to take a sabbatical from Viking for six
months to travel with his family. When Olson returned, Halvorsen and Ott
called a meeting on August 29, 2005 to notify Olson of their decision to
remove him from his position at Viking. Halvorsen and Ott paid Olson over
$100 million, which represented Olson's capital account balance and the
remainder of his 2005 salary. Halvorsen, Ott, and Viking have refused
Olson's demand for an earnout, claiming that they never agreed to it.
On January 12, 2006, Olson filed suit in this court seeking, among
other things, to collect the series of six yearly payments he says he is entitled
to under the earnout provision of the unsigned Founders operating agreement. Viking answered the complaint on March 17, 2006. On February 1,
2008, Olson amended his complaint In response, on February 28, 2008,
6The eamout provision generally provides that a member of Founders would be entitled to a
percentage of Founders's income over the six years following retirement. The percentage would be
the product of the member's final profit percentage interest (in Olson's case, 22.5%) and a set
percentage that declined from 100% to 44.37% over the course of the six years. The unsigned
Founders operating agreement also requires the non-retiring members to adjust the profit percentage
of the retiring member so as to maintain his economic interest. In addition, the agreement prevents
the non-retiring members from taking "any action that would reduce a retired Member's economic
interest." See § 5.03(b)(iv). Moreover, the unsigned Founders operating agreement prevents
Halvorsen, as long as he maintains his veto rights, from withdrawing funds that would cause his
investment to be less than 89.27% of the amount he invested on October 1, 1999. The agreement
also requires that Olson and Ott give 45-days prior written notice for a withdrawal that would cause
the withdrawing party's investment to be less than 89.27% of the amount he invested on October 1,
1999.
7No short-form agreement regarding the operation of Founders was ever drafted.
8
The amended complaint sets forth eight claims: (1) breach of contract, (2) breach of
fiduciary duty, (3) civil conspiracy, (4) right to fair value and interest in Viking pursuant to 6 Del. C.
§ 18-604 and 6 Del. C. § 17-604, (5) unjust enrichment, (6) accounting, (7) equitable estoppel, and
(8) promissory estoppel.
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Viking amended its answer and added counterclaims.' On June 5, 2008,
Viking filed a motion for summary judgment and, on July 18, 2008 Olson
filed a cross-motion for summary judgment. The parties filed briefs in
support of the motions for summary judgment in July and August 2008, and
on September 8, 2008, the court heard oral arguments. At the hearing, the
court orally denied the cross-motions for summary judgment in some
respects, and asked that the defendants provide additional authority for their
argument that the statute of frauds should apply to an oral LLC operating
agreement. On September 12, 2008, defendants provided the court with a
letter citing secondary sources, but no case law directly on point. On
October 6, 2008, Olson replied that his research also failed to reveal any case
law on point and generally reiterated portions of his argument that the statute
of frauds does not apply in this case.
This opinion focuses on the purely legal question of whether the
statute of frauds applies to LLC operating agreements. As set forth below,
the court finds that the statute of frauds applies and the exceptions argued by
Olson are not available under the facts of this case. Therefore, the
defendants' motion for summary judgment as to Olson's breach of contract
claim will be granted.
I.
In cross-motions for summary judgment, each moving party "must
show that there is 'no genuine issue as to any material fact' and that [it] is
'entitled to judgment as a matter of law"' in order to prevail." "In deciding a
motion for summary judgment, the court must view the facts in the light
most favorable to the nonmoving party."" "Summary judgment will not be
granted when the record reasonably indicates that a material fact is in dispute
or 'if it seems desirable to inquire more thoroughly into the facts in order to
clarify the application of law to the circumstances.". 2 Here, the material
disagreements between the parties lie not in issues of fact, but in issues of
law.
9

The counterclaims are brought by third-party claimants who were non-founding members
of Performance. The counterclaims include claims against Olson for breach of fiduciary duty,
breach of contract, and breach of the implied covenant of good faith and fair dealing for drafting and
seeking to enforce the unsigned Founders operating agreement.
"'Lillisv. A T&T Corp., 2006 WL 3860915, at * 1 (Del. Ch. Dec. 21, 2006) (quoting Ct. Ch.
R. 56(c) and citing Acro Extrusion Corp. v. Cunningham, 810 A.2d 345, 347 (Del. 2002) and
Williams v. Geiger,671 A.2d 1368, 1375 (Del. 1996)).
"1d. at *1 (citing Tanzer v. Int'l Gen. Indus., Inc., 402 A.2d 382, 385 (Del. Ch. 1979)).
12Id. at *1 (quoting Ebersole v. Lowengrub, 180 A.2d 467, 470 (Del. 1962)).
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M.

A.

Applicability Of The Statute Of Frauds To LLC Operating
Agreements

The initial issue before the court is whether the statute of frauds
applies to an LLC operating agreement under Delaware law. 3
The Delaware LLC statute expressly allows oral operating agreements,
but does not address whether the statute of frauds would apply to such
agreements.14 There is disagreement among commentators as to whether the
statute of frauds applies to Delaware LLC operating agreements, and there
appears to be no case law (in Delaware or elsewhere) on the subject. Some
commentators reason that without an express, specific indication of intent to
overrule a statutorily enacted principle of contract law, such as the statute of
frauds, the principle should apply.' 5 Others argue that the stated policy of
to the enforceability of
the Delaware LLC act is "to give maximum effect ...
limited liability companies," which, along with the authorization of oral
operating agreements, creates an inference that the legislature intended to
override the statute of frauds. 6
The Delaware statute of frauds states that an agreement "that is not to
be performed within the space of one year from the making thereof' must be
reduced to writing and signed by the party against which the agreement is to
be enforced." It is long-standing Delaware law that "the Statute of Frauds
does not apply to a contract which may, by any possibility, be performed
within a year."' 8 Few oral LLC operating agreements are likely to contain
any term or provision that cannot possibly be performed within one year. To

13The issue appears to be one of first impression. Neither party could point to any case, in
any jurisdiction, discussing whether the statute of frauds applies in an LLC context.
s46
Del. C. § 18-101(7) reads: "Limited liability company agreement' means any agreement
(whether referred to as a limited liability company agreement, operating agreement or otherwise),
written, oral or implied, of the member or members as to the affairs of a limited liability company
and the conduct of its business."
"Discussing the Delaware LLC statute, one commentator writes: "Probably, the writing
requirement [of the statute of frauds] applies to the LLC agreement as well. The definition of
limited liability company agreement includes written or oral agreements, but nothing in the defimition
suggests an intent to override the statute of frauds." CARTER G. BISHOP & DANIEL S.
KLEINBERGER, LIMITED LIABILITY COMPANIES: TAX AND BUSINESS LAW § 14.03 (2008).
6
See ROBERT L. SYMONDS, JR. & MATTHEW J. OTOOLE, SYMONDS & OTOOLE ON
DELAWARE LIMITED LIABILITY COMPANIES § 4.02 (2007) (quoting 6 Del. C. § 18-1101(b)).
'"6Del. C. § 2714(a).
18Haveg Corp. v. Guyer, 211 A.2d 910, 912 (Del. 1965).
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that extent, the statute of frauds will not limit the enforcement of any such
agreement.
This court holds that if an LLC agreement contains a provision or
multiple provisions which cannot possibly be performed within one year,
such provision or provisions are unenforceable. The basis for this decision is
in line with the policy for the enactment of the statute of frauds-to protect
defendants against unfounded or fraudulent claims that would require
performance over an extended period of time. 9 However, in keeping with
the legislature's expressed intent "to give maximum effect ...to the
enforceability of limited liability companies," provisions of an oral LLC
operating agreement that could possibly be performed within one year will
not fall within the statute of frauds and will remain enforceable.'
B.

Is The Obligation To Make Retirement Payments One That May
Possibly Be Performed Within One Year?

Olson argues that the unsigned Founders operating agreement does
not fall within the statute of frauds because the obligationto make payment
under the earnout provision of the agreement could occur within one year.
For example, Olson points out that he could have been fired less than one
year from the founding of Viking, triggering Viking's obligations under the
eamout provision of the unsigned Founders operating agreement." In that
case, Olson argues, the calculation and payment of his interest in the period
extending beyond one year would not be enough to violate the statute of
frauds. In support of his position, Olson cites two New York trial court cases
and a 76-year old Delaware Supreme Court case.22 One case involves a
lottery winnings payout over ten years, one involves payment over time for
the assignment of patent rights, and one involves payment of an employee
placement fee. These cases provide no support for Olson's position.
In both the patent case and the lottery case, the court expressly stated
that nothing remained to be done after one year except payment of money.
19See 9 WILLISTON ON CONTRAcTS § 21:1 (4th ed.).
2 16 Del. C. § 18-1101(b).
Viking contends that Olson's argument that Halvorsen and Ott would have owed him tens
of millions of dollars under the eamout provision after less than one year of work shows that no
rational business
person would have agreed to such an earnout.
22
Pando by Pandov. Fernandez, 127 Misc.2d 224, 227 (N.Y. Sup. 1984); see alsoJohn
William Costello Assocs., Inc. v. Standard Metals Corp., 121 Misc.2d 282, 284-85 (N.Y. Sup.
1982); Emerson
v. Universal Prods.Co., 162 A. 779, 781 (Del. 1932).
23
Emerson, 162 A. at 781 (stating that the one-year provision of the statute of frauds does
not apply when "the agreement contemplates one party immediately, fully, and completely
complying with his entire obligation and he does so immediately comply and there remains nothing
20
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Here, in addition to the payment of money, it is undisputed that the unsigned
Founders operating agreement also requires the remaining members to act to
maintain the retired member's economic interest, prevents the remaining
members from taking actions to reduce the retired member's economic
interest, and prevents Halvorsen from withdrawing a certain percentage of
his funds unless he relinquishes his veto rights, all for a period of time well
beyond one year. These obligations and restrictions affect how Halvorsen
and Ott choose to run and structure their business over a multi-year period
and rise above the mere payment of money over time. Moreover, most of the
payments Halvorsen and Ott would be required to make under the earnout
provision could not be calculated until more than one year after an event
occurs triggering the alleged payment obligation.
In John William CostelloAssociates v. StandardMetals Corporation,
the employment placement fee case, an executive search consultant argued it
was entitled to 30% of the first year compensation of the employee it
introduced to the defendant."' The court held that calculating the search
consultant's fee from the executive's base salary was a "ministerial act" and
"became fixed when [the defendant] signed the employment contract with
[the employee]. "25 The defendant argued that the employee's first year bonus
could not be calculated within a year from the alleged oral agreement with
the search consultant and thus the agreement was void under the statute of
frauds. The court found that there was no assurance that the employee
would be entitled to a bonus and therefore the employee's first year
compensation and the search consultant's fee was capable of being calculated
within one year. For example, the court noted that the employee could leave
the defendant's company or die before the defendant awarded bonuses, thus
allowing the agreement to be fully performed within one year.

to be done by the other but the payment of money[.]" The case did not discuss whether the amount
owed over multiple years for the assignment of patent rights was immediately calculable or not.);
Pando, 127 Misc.2d at 226 (holding that there would be no violation of the statute of frauds if"all
contingencies can occur, and all conditions precedent can be performed within the one year period,
with nothing remaining to be done thereafter except the act of payment[.]" The court noted that
"[tihe fact that the [lottery] payout would be extended over several years is of no moment, for the
liability, if any, was fixed, the amounts known, and all that remained was the ministerial act of
having the annual payouts divided." As the court continues to explain, "[this is quite different from
an agreement by a party to pay out a percentage of sales or earnings over a period of years, which
may call for future services, and where the amounts cannot be establisheduntil well into theflaure."
(emphasis added)).
24
See 121 Misc. 2d at 283.
2'Id. at 285.
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In contrast, here, if a member of Founders dies after retirement, the
obligations of the remaining members expressly continue for the benefit of
the retired member's estate or successor-in-interest. The case before this
court is more analogous to Briefstein v. P.J. Rotondo Construction
Company, where the court found that the statute of frauds applied because
the 25% profit share at issue could not be calculated until after one year and
extended indefinitely.26 Here, all amounts except the first earnout payment
cannot possibly be calculated until after one year following the alleged
agreement. Additionally, as discussed above, there are substantive
obligations and restrictions extending for multiple years would be placed on
Halvorson and Ott by the unsigned Founders operating agreement. The
statute of frauds provision requiring a signed writing for an agreement "that
is not to be performed within the space of one year from the making thereof'
is therefore applicable. 7
C.

Exceptions To The Statute Of Frauds
1.

Multiple Writings

Olson argues that, even if the statute of frauds applies, the multiple
writing exception removes the unsigned Founders operating agreement from
the statute. Multiple writings will satisfy the statute of frauds if they "(a)
reasonably identify the subject matter of the contract, (b) indicate that a
contract has been made between the parties or an offer extended by the
signing party and (c) state with reasonable certainty the essential terms of the
unperformed promises in the contract."28 Additionally, to fall within the
multiple writings exception, at least one of the writings must be signed by
the party against whom the documents are to be enforced.29 In discussing the
multiple writings exception to the statute of frauds, the notes to the
Restatement (Second) of Contracts § 132 state that "the documents may be
read together if in the circumstances they clearly relate to the same
transaction and the party to be charged has acquiesced in the contents of the
unsigned writing." Here, the documents Olson identifies do not clearly refer

26

See 8 A.D.2d 349, 350-51 (N.Y.A.D. 1959).
276 Del. C. § 2714(a).
2SSee ROI, Inc. v. E. . du Pont de Nemours & Co., Inc., 1989 WL 135717 at *5 (Del.
Super. Oct. 19, 1989) (citing RESTATEMENT (SECOND) OF CONTRACTS § 131); Kirschilingv. Lake
ForestSch. Dist., 687 F. Supp. 927, 931 (D. Del. 1988).
29
See R01, Inc., 1989 WL 135717 at *5.
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to either the unsigned Founders operating agreement or the earnout provision
(§ 5.03) in that document that is at the heart of this dispute.
Olson notes that the parties signed a letter agreement on November 1,
2002 to govern any future liquidation of the Viking entities. The liquidation
agreement references the "Limited Liability Company Agreement for
VGFounders, as amended from time to time." This is potentially persuasive
evidence if the liquidation agreement unambiguously references the
unsigned Founders operating agreement. However, "Limited Liability
Company Agreement" is a generic phrase and there is no additional
information, such as a date or distinguishing terms, to aid in determining
whether the liquidation agreement refers to the unsigned Founders long-form
document or an oral operating agreement for Founders. In the cases Olson
cites in support of his argument, the signed writing clearly identifies the
unsigned document and suggests agreement by the parties to the unsigned
document."
In addition, Olson lists a number of other documents. such as tax
returns and annual statements, that reference Founders. However, these
documents do not appear to reference any of the terms of the unsigned
Founders operating agreement or, in particular, the eamout provision, which
potentially subjects the members of Founders to hundreds of millions of
dollars in liability over multiple years.3" Without a clear and specific
reference in a signed writing to the unsigned Founders operating agreement
containing the earnout provision, there is insufficient evidence to bring the
Founders operating agreement under the umbrella of the multiple writings
exception.

30See Suchin v. Frederick, 30 A.D. 3d 503, 503-04 (N.Y. App. Div. 2d Dep't 2006). In

Suchin, the signed basement construction agreement referred to the construction and sale of a house
at a specific address. In addition, unlike the case here, the defendant admitted he intended to sign the
construction and sale agreement at the same time he signed the basement construction agreement.
See also Penzoil Co. v. Getty Oil Co., 1984 WL 15664 (Del. Ch. Feb. 6. 1984) (holding that a press
release citing exact terms of an unsigned memorandum brought the unsigned memorandum into the
multiple writings exception of the statute of frauds). Both cases cite Crabtreev. ElizabethArden
Sales Corp., N.E.2d 551 (N.Y. 1953), which states that "it is hardly possible that such detailed
information could refer to another or different agreement" as justification for finding agreement to
an unsigned document. Id. at 554-55. Here, it is entirely possible the reference to "Limited Liability
Company Agreement for VGFounders" refers to an agreement other than the Founders long-form
document,
3 including potentially an oral operating agreement without an earnout provision.
'Additionally, Olson has not produced writings outside of the unsigned Founders operating
agreement that evidence Halvorsen's and Ott's agreement to the earnout provision. In fact, Viking
has produced evidence suggesting that Halvorsen and Ott did not agree to the earnout.
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The other documents cited by Olson fail to lay out any of the terms of
the earnout provision, much less the essential terms of the agreement which
are required to satisfy the multiple writings exception.
2.

Part Performance

Olson asserts that the unsigned Founders operating agreement falls
within the part performance exception to the statute of frauds. However, the
part performance exception is not applicable in this case. The majority of
jurisdictions follow the rule that "[e]xcept in contracts for the sale of land, an
agreement not performable within a year is generally not validated by part
performance. "32 The Delaware Superior Court upheld the general rule,
stating:

The purpose of the Statute of Frauds is to prevent frauds that
may occur if oral contracts were permitted .... "This purpose
would be undermined if a party's conduct could form the basis
for establishing and enforcing a claimed oral agreement not to
be performed within one year simply because the same party's
conduct arguably provided the only explanation for the
agreement. Such an approach would invite persons to concoct
and seek enforcement of fictitious contracts on grounds that the
existence of an agreement would provide the only possible
explanation for such persons' conduct. In contrast to real
estate contracts, where evidence of part performance is
relatively clear, definite, and substantial, the nature of
evidentiary facts potentially asserted to show part performance
of an agreement not performable within one year would be
vague, subjective, imprecise, and susceptible to fraudulent
application."33
The same case explicitly states that "Delaware law is clear that the part
performance doctrine does not apply to oral contracts not to be performed

3210 WILLISTON ON CONTRACTS

§ 28:9 (2008). Both cases cited by Olson in support of his

part performance argument involve real estate related agreements. See Quillen v. Sayers, 482 A.2d
744 (Del.331984); Shepherd v. Mazzetni, 545 A.2d 621 (Del. 1988).
Aurigemma v. New Castle Care LLC, 2006 WL 2441978, *3 (Del. Super. Aug. 22,2006)
(emphasis added) (quoting Coca-Cola Co. v. Babyback Int'l, Inc., 841 N.E.2d 557, 567 (Ind.
2006)).
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Therefore, the part performance exception is not
within one year."'
available to Olson and the unsigned Founders agreement violates the one
year provision of the statute of frauds.
IV.
For the reasons set forth above, summary judgment in favor of the
defendants, as to the plaintiffs claim in contract, is GRANTED. The court's
ruling on the remaining claims and counterclaims is set forth in the record of
the September 8, 2008 hearing. IT IS SO ORDERED.

SPRINT NEXTEL CORP. v. iPCS, INC.
No. 3746-VCP
Court of Chancery of the State of Delaware, New Castle
October 8, 2008
A. Gilchrist Sparks, JIl, Esquire, Samuel T. Hirzel, Esquire, and Amaryah K.
Bocchino, Esquire, of Morris, Nichols, Arsht & Tunnell LLP, Wilmington,
Delaware; and Daniel J. King, Esquire, Amy Yervanian, Esquire, Michael
Cates, Esquire, and Shelby S. Guilbert, Esquire, of King & Spalding, LLP,
341d. See also Behr Salyard & Partners,L.P. v. Leach, 1992 WL 172615 (E.D. Pa. July 9,

1992) (applying Delaware law and holding that "partial performance of services under an oral
contract not to be performed within a year does not remove the contract from the operation of the

Statute of Frauds" (internal quotations and citations omitted)); In re Flying WAirways, Inc., 341 F.
Supp. 26, 73 (E.D. Pa. 1972) (applying Delaware law and holding that "the partial performance
exception is not available to the 'not to be performed within one year' portion of the statute" in
considering an aircraft refinancing agreement); Hull v. Brandywine Fibre Products Co., 121 F.
Supp. 108, 114 (D. Del. 1954) ("It is equally uncontroverted that partial performance of services
under an oral contract not to be performed within a year does not remove the contract from the
operation of the Statute of Frauds.").
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Atlanta, Georgia; of counsel, for plaintiffs.
Andre G. Bouchard, Esquire, David J. Margules, Esquire, Joel Friedlander,
Esquire, and James J. Merkins, Jr., Esquire, of Bouchard, Margules &
Friedlander, P.A., Wilmington, Delaware; and John M. Touhy, Esquire, J.
Tyson Covey, Esquire, and Michael K. Forde, Esquire, of Mayer Brown
LLP, Chicago, Illinois; of counsel, for defendants.
PARSONS, Vice Chancellor
Before this Court is a renewed motion to stay this Delaware Action by
Defendants, iPCS, Inc. and iPCS Wireless, Inc. (collectively, "iPCS"), in
favor of a concurrent action in Illinois. Defendants filed their motion on
September 16, 2008, immediately following the Honorable Kathleen M.
Pantle's September 15 decision denying a motion to dismiss the Illinois
proceedings by Sprint Nextel Corporation and several of its subsidiaries
(collectively, "Sprint"), Plaintiffs in this action. In light of the Illinois court's
decision and certain other developments since my July 14, 2008 denial of
Defendants' initial motion to dismiss or stay ("motion to stay"), and in the
interests of comity, the efficient administration of justice, and achieving a
complete and expeditious resolution of the underlying controversy, I grant
iPCS's renewed motion to stay these proceedings.
I. FACTUAL BACKGROUND
This case revolves around an announced transaction between Sprint
and Clearwire Corporation ("Clearwire") that would result in the formation
of a new entity offering products and services in the broadband wireless
communications marketplace. The controversy stems from a disagreement
between Sprint and iPCS as to the effect that the Clearwire Transaction will
have on the Management Agreements between Sprint and three iPCS
subsidiaries, i.e., whether the Transaction will cause Sprint to breach those
The Management Agreements govern the rights and
Agreements.
obligations of the parties in connection with the iPCS parties' undertakings
"to build out portions of Sprint's nationwide wireless network in exchange

'For a more detailed description of the facts, see this Court's previous decision in Sprint
Nextel Corp. v. iPCS, Inc. (SprintIV), 2008 WL 2737409, at *1-5 (Del. Ch. July 14,2008). Unless

otherwise noted, this memorandum opinion uses the same definitions (e.g., "Clearwire Transaction")
provided in Sprint IV.
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for the right to do business using Sprint's spectrum
licenses and brands in
2
certain designated areas of the country .....
On May 7, 2008, Plaintiffs announced the Clearwire Transaction,
which will create a separate publicly-traded company providing a national
WiMAX network. On the same day, Sprint filed this action seeking a
declaratory judgment as to the scope of the relationships between Sprint and
iPCS Wireless and between Sprint and two other iPCS, Inc. subsidiaries,
Horizon and Bright, under the Management Agreements. Three days later,
the iPCS subsidiaries filed an action in Illinois state court against Sprint
seeking an injunction against the Clearwire Transaction and declaratory
relief that mirrors the relief sought in this Delaware Action.
On July 14, 2008, I dismissed Sprint's claims against Horizon and
Bright for lack of personal jurisdiction, retained jurisdiction over iPCS
Wireless and iPCS, Inc., and denied iPCS's motion to stay the Delaware
proceedings in favor of the Illinois Action. A trial in this Action is
scheduled to be held from October 31 to November 7, 2008. In a
September 15, 2008 decision, the Illinois court declined to dismiss the
Illinois Action. Currently before me is iPCS's renewed motion to stay the
Delaware proceedings in favor of the Illinois Action.
II. ANALYSIS
This case and the Illinois Action present complicated issues of
contract interpretation affecting several parties. Procedurally, the parties
have engaged in a strenuous tug-of-war to determine the proper forum in
which to have their disputes heard. Since Sprint announced the Clearwire
Transaction, the competing camps have endeavored to have the litigation
proceed first, if not entirely, in their preferred forum, either Delaware or
Illinois. After extensive motion practice in both jurisdictions, the current
situation is as follows. Based on my decision in SprintIV, the claims against
Horizon and Bright in this Court were dismissed for lack of personal
jurisdiction. As a result, only the Illinois court has those two parties, as well
as iPCS Wireless, and their respective Management Agreements with Sprint
before it. For the reasons explained in Sprint IV, however, I provisionally
denied iPCS's motion to stay this action pending the Illinois court's decision
on Sprint's motion to dismiss the proceedings there based on the pendency of
this action. Since that time, iPCS has moved to dismiss this action for lack
of subject matter jurisdiction, arguing that it belongs in the Delaware
2

1d. at *1.
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Superior Court, not the Court of Chancery. The grounds for that motion,
which remains under advisement, are at least colorable and, if the motion
succeeds, would undermine my reasons for denying a stay. In addition,
Judge Pantie recently denied Sprint's motion to dismiss the Illinois Action,
and scheduled the trial in that action to begin on December 2, 2008.
Based on these changed circumstances and considerations of comity
and to alleviate the burden on the courts and the parties of potentially
duplicative litigation on a number of issues, I grant Defendants' renewed
motion to stay the Delaware Action.
A. The Applicable Standard for a Motion to Stay
The applicable legal principles are discussed in Sprint IV and
summarized briefly here. The granting of a motion to stay is not a matter of
right, but rather rests within the sound discretion of the court. 3 The court
should inform its analysis with considerations of comity and the necessities
of an orderly and efficient administration ofjustice.4 Where multiple actions
are contemporaneously filed, this Court evaluates a motion to stay under the
traditionalforum non conveniens framework without according preference to
one action over another. 5 "As a general matter, and all else being equal, it is
sensible that the court which has before it all the claims arising out of a
be the forum that adjudicates those
particular
6 constellation of facts should
claims."
In aforum non conveniens analysis, the factors courts consider are:
1) the applicability of Delaware law in the action;
2) the relative ease of access to proof; 3) the
availability of compulsory process for witnesses;
4) the pendency or non-pendency of any similar
actions in other jurisdictions; 5) the possibility of
a need to view the premises; and 6) all other

3

See Adirondack GP,Inc. v. Am. Power Corp., 1996 WL 684376, at *6 (Del. Ch. Nov. 13,
1996) (citing McWane CastIron Pipe Corp. v. McDowell- Wellman Eng'g Co., 263 A.2d 281 (Del.

1970)).

4

See id. (citing McWane, 263 A.2d at 283).
Rapoport v. Litig. Trust of MDIP Inc., 2005 WL 3277911, at *2 (Del. Ch.Nov. 23,2005).
6
HFTP Invs., LLC. v. ARIAD Pharms., Inc., 752 A.2d 115, 124 (Del. Ch. 1999).
5
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practical considerations which would serve to
7
make the trial easy, expeditious and inexpensive.
Motions to stay litigation on grounds of forum non conveniens are rarely
granted8 because Delaware courts generally uphold a plaintiffs choice of
forum.
As discussed in Sprint IV, because this litigation and the Illinois
Action were filed only three business days apart, I view them as
contemporaneous and apply the forum non conveniens framework to
determine whether a stay of the Delaware Action is warranted. 9 For
purposes of iPCS's renewed motion to stay, I need only revisit the fourth and
sixth forum non conveniens factors as they predominate in importance
and
10
encompass the new developments on which my decision is based.
B. Application of the Fourth and Sixth Forum Non Conveniens
Factors
As I observed in Sprint IV, the Illinois and Delaware Actions
11
indisputably arise from a common nucleus of operative facts.
Additionally, both actions are scheduled to move forward on an expedited
basis, and, by agreement, the parties have coordinated discovery in the two
actions in keeping with the significant overlap in the parties and issues. The
Sprint parties, Plaintiffs here and defendants in the Illinois Action, are
identical in the two cases. As for the iPCS parties, the Illinois court has
before it, as plaintiffs, the three iPCS, Inc. subsidiaries, iPCS Wireless,
7

1n re Chambers Dev. Co. S'holders Litig., 1993 WL 179335, at *2 (Del. Ch. May 20,

1993).

8

See In re Bear Steams Cos. S'holder Litig., 2008 WL 959992, at *5 (Del. Ch. Apr. 9,
2008) (citing Berger v. Intelident Solutions, Inc., 906 A.2d 134, 135 (Del. 2006)). As explained in
Sprint IV, to succeed on a motion to stay litigation such as this on grounds offorum non conveniens,
there is some debate as to whether a defendant must show "overwhelming hardship and
inconvenience" or merely demonstrate that the relevant factors preponderate in his favor. See 2008
WL 2737409, at *15 n. 122. Defendants argue persuasively that the preponderance standard should
apply, and Sprint does not seriously suggest otherwise. In the current circumstances of this case,
however, I find Defendants have satisfied even the more demanding test of overwhelming hardship
and inconvenience. Thus, I need not resolve the perceived debate.
92008 WL 2737409, at *15. This Court treats as simultaneous, complaints filed within the
same general time frame. In re Chambers, 1993 WL 179335, at *7.
'OFor a discussion of the relevance of the other factors to myforum non conveniens analysis,
see Sprint IV, 2008 WL 2737409, at *15 n.125. For purposes of this decision, I reiterate only that
Kansas law is likely to govern the interpretation of the Management Agreements; there are no issues
of Delaware law or corporate governance central to this dispute.
"Id. at *15 n.126.
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Horizon, and Bright, but not iPCS, Inc. This Court has before it, as
Defendants, iPCS Wireless and its parent, iPCS, Inc., which has a material
interest in this litigation, but is not an indispensable party. Because I
dismissed Sprint's claims against Horizon and Bright for lack of personal
jurisdiction, this Court will only consider issues surrounding the
Management Agreement between Sprint and iPCS Wireless. The claims
asserted in the Illinois Action involve those same issues. In addition,
however, the Illinois Action raises similar issues regarding the separate
Management Agreements Sprint has with Horizon and Bright.
Although only the Illinois court has the parties to all three of the
Management Agreements in question before it, I do not consider that fact
dispositive. As I stated in Sprint IV, this Court already has expended
significant time and effort "in analyzing the meaning and impact of various
aspects of the Management Agreements of Horizon and Bright, which
closely track the Management Agreement of iPCS Wireless.
I further
found that the similarities among the Management Agreements in relation to
a number of the issues raised by the parties as to the Clearwire Transaction
predominated over any differences, and weighed in favor of denying
Defendants' motion to stay.
Since my July 14 opinion, however, at least two material changes in
the circumstances surrounding this dispute have occurred. First, iPCS, in a
motion to dismiss, presented a colorable challenge to this Court's subject
matter jurisdiction over the Delaware Action. Second, Judge Pantle lifted
her preliminary stay of the Illinois Action and denied Sprint's motion to
dismiss that action, thereby deciding to adjudicate the issues between Sprint
and the three iPCS subsidiaries. Based on these developments, I have
reexamined the relevantforum non conveniens factors and decided to stay
the Delaware Action.
1. iPCS's Motion to Dismiss for Lack of Subject Matter Jurisdiction
After my July 14 decision denying iPCS's motion to stay, iPCS moved
to dismiss Sprint's claims for lack of subject matter jurisdiction. If iPCS
succeeds on this motion, Sprint could not go forward in this Court, but could
elect to transfer this case to the Superior Court.1 3 If that were to occur,
however, another judge presumably would preside over the litigation in
Delaware, which would render irrelevant this Court's previous experience
'21d. at *16.
3

See 10 Del. C. § 1902.
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with many of the facts and issues likely to be presented in connection with
the parties' dispute over the effect of the Management Agreements on the
Clearwire Transaction. Thus, an order granting iPCS's motion to dismiss for
lack of subject matter jurisdiction would support staying any further
litigation in Delaware in favor of the Illinois Action.
Although iPCS has stated a colorable challenge to this Court's
jurisdiction, Sprint likewise has advanced a plausible argument in favor of
the exercise of equitable jurisdiction here. The dispute raises a fairly novel
issue that will require me to determine the outer limits of this Court's
jurisdiction in a declaratory judgment action where the plaintiff neither
explicitly requests equitable relief nor invokes an equitable right. More
specifically, I would need to consider whether Sprint could meet the
requirements of subject matter jurisdiction based on the possibility, at the
time this action was filed, that equitable relief would be required to
implement a potential declaratory judgment because the parties had
embarked on a collision course as envisioned in Diebold ComputerLeasing,
Inc. v. Commercial Credit Corp.14
Even if I were to deny the motion to dismiss, however, the parties'
dispute as to subject matter jurisdiction raises practical considerations that
make the trial of this matter in Delaware less expeditious and inexpensive
than staying this proceeding in favor of the Illinois Action. For example, if
iPCS pursues an interlocutory appeal under Supreme Court Rule 42, as it did
after I denied its original motion to stay the Delaware Action, it would
further prolong the time for resolving this controversy. Because such a
decision would sustain the controverted jurisdiction of the trial court, one of
the criteria enumerated in Rule 42(b), it conceivably could be the subject of
an interlocutory appeal to the Delaware Supreme Court.15 But even if there
were no interlocutory appeal, the continuing jurisdictional dispute would
cast a shadow over any judgment rendered by this Court. This would
complicate further the task of the Illinois court in determining the preclusive
effect, if any, to be given to a decision by this Court on the merits of the
Delaware Action. In these circumstances, the pendency of iPCS's motion to
14267 A.2d 586, 590-91 (Del. 1970).
5

1 Indeed, the Supreme Court has both declined and accepted
interlocutory appeals from trial
court denials of motions to dismiss for lack of subject matterjurisdiction. See PrisonHealth Servs.,
Inc. v. BCE Emergis Corp., 782 A.2d 266, 2001 WL 819598, at *1 (Del. July 12, 2001) (TABLE)
(refusing interlocutory appeal of denial of motion to dismiss for lack of subject matter jurisdiction by
Court of Chancery); Am. Appliance, Inc. v. State ex rel. Brady, 712 A.2d 1001 (Del. 1998)
(considering interlocutory appeal of denial of motion to dismiss for lack of subject matter
jurisdiction by Superior Court). The question would be whether a decision denying iPCS's motion
would also establish a legal right and determine a substantial issue in this case. See Supr. Ct. R. 42.
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dismiss this action gives rise to practical considerations under the sixth
forum non conveniens factor that support staying the Delaware Action.
2. The Illinois Court's Denial of Sprint's Motion to Dismiss
On September 15, 2008, Judge Pantle denied Sprint's motion to
dismiss the Illinois Action in favor of the Delaware Action, and later
scheduled trial to begin on December 2, 2008. In its September 15 decision,
the Illinois court emphasized that it alone had jurisdiction over all three iPCS
subsidiaries and their respective Management Agreements with Sprint. In
addition, Judge Pantle concluded that she could not give deference or
preclusive effect to a prior decision of this Court regarding any aspect of the
underlying controversy "without conducting a hearing and reviewing the
16
..
The Illinois court, therefore,
entire Delaware Action transcript ....
determined that staying the Illinois Action pending a decision in this action
as to the iPCS Wireless Management Agreement was not likely to reduce
costs or save judicial time and resources.
Absent a stay of this action, I would proceed to a trial of the Delaware
Action on October 31, 2008.17 In all events, Judge Pantle will try the
Illinois Action beginning December 2, 2008.18 At least as to the iPCS
Wireless Management Agreement, the two actions will be duplicative.
"Duplicative proceedings are disfavored because they waste judicial and
financial resources, and because the competing proceedings create the
appearance of an unseemly race to decide with a potential for inconsistent
rulings." 19 Now that the Illinois court, having considered this Court's
provisional denial of a stay in Sprint IV, has decided to proceed with the
Illinois Action, I must determine whether the costs of proceeding on parallel,

1176Defs.' Renewed Mot. to Stay Ex. A at 5.
At the time of my July 14 SprintIV decision, the parties on both sides still had the ability
to file summary judgment motions in this action, which might have resolved some of the relevant
issues before any trial in Illinois or Delaware. Neither Sprint nor iPCS, however, moved for
summary judgment.
' 8Plaintiffs' Memorandum in Opposition to Defendants' Renewed Motion to Stay ("PAB")
was filed on September 23, 2008. At that time, no trial date had been set in the Illinois Action, and
Sprint expressed concern about the Illinois court's ability to resolve that litigation before the close of
the Clearwire Transaction. PAB at 5. Since then, Judge Pantle scheduled trial in the Illinois Action
to begin on December 2. Moreover, statements made by Sprint's counsel to the Illinois court on
September 25 indicate that resolution of the litigation, either in Delaware or Illinois, is not a
condition of closing the Clearwire Transaction. Defs.' Reply in Supp. of Their Renewed Mot. to
Stay ("DRB") Ex. B at 6; see id. Ex. E at 139, 196-97. In these circumstances, there is no reason to
question the parties' ability to obtain an expeditious and timely ruling in the Illinois Action.
19Bear Stearns, 2008 WL 959992, at *7.
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duplicative tracks outweigh the potential benefits of proceeding with the
Delaware Action. I conclude that they do for the reasons stated in this
memorandum opinion and because, unlike the Illinois Action, this action
does not include all of the relevant parties and issues. Thus, I will stay this
action in favor of the Illinois Action.
Staying this Delaware Action will spare the resources needed to
decide issues here that may or may not have preclusive effect in the Illinois
Action, and relieve the Illinois court of the burden of ascertaining what
deference or preclusive effect the Delaware judgment should receive. A stay
also will eliminate the need for this Court and, perhaps, the Delaware
Supreme Court to resolve on an expedited basis a close question of subject
matter jurisdiction, which is not present in the Illinois Action. In addition,
the parties will avoid the significant expenditures of money and time that
inevitably accompany contemporaneous litigation and back-to-back trials of
overlapping issues in two different fora. Furthermore, if both cases moved
forward, as Sprint suggests, the results might differ, creating a cloud over the
determination of the parties' rights under the Management Agreements.
With these considerations in mind, I find that in the present circumstances
the fourth forum non conveniens factor favors the granting of a stay.
Sprint contends a stay is not warranted because no new developments
have occurred since my July 14 decision, and, therefore, iPCS's motion to
stay is governed by the law of the case doctrine. That doctrine, however,
does not apply here. The law of the case doctrine requires that courts put to
rest matters previously ruled upon; but, the doctrine is not inflexible and
permits reconsideration of a prior decision where there are changed
circumstances. 20The doctrine applies only when a prior decision actually or
necessarily determines an issue.
Nothing in my opinion in Sprint IV
reflects an intent to deny a stay without regard to what the Illinois court
22
decided on Sprint's motion to dismiss the parallel action in Illinois.
Indeed, I expressly stated that, ultimately, a stay of this action might be
necessary to avert duplicative litigation and minimize the risk of inconsistent
rulings.
As to changed circumstances, Sprint underestimates the
importance of the Illinois court's denial of its motion to dismiss, which
places this Court on a parallel track to adjudicate almost simultaneously the
20W.L Gore & Assocs., Inc. v. Wu, 2006 WL 2692584, at *11 (Del. Ch. Sept. 15, 2006)
(quoting2Hamilton
v. State, 831 A.2d 881, 887 (Del. 2003)).
1
Odyssey Partnersv. Fleming Co., 1998 WL 155543, at *1 (Del. Ch. Mar. 27, 1998).
22See id. at *2 (holding law of the case doctrine inapplicable to motion
to dismiss in absence
of affirmative intent to dismiss claims in prior decision).
21Sprint IV, 2008 WL 2737409, at *16.
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same claims as that court related to the iPCS Wireless Management
Agreement.
As former Vice Chancellor, now Chief Justice Steele observed in the
Adirondack case, in deciding on a motion to stay: "Ultimately, the exercise
of the court's discretion will depend upon review of the relevant practical
considerations keeping in mind the broader policies of comity between the
states and their courts and the orderly and efficient administration of
justice. " 24 Balancing the considerations relevant to aforum non conveniens
analysis, including the fact that the underlying disputes do not involve
questions of Delaware law, the problems caused by duplicative litigation,
and the changed circumstances discussed in this opinion, I conclude the
relevant factors strongly predominate in favor of proceeding in Illinois.
Accordingly, I grant iPCS's renewed motion to stay the Delaware Action.
MI. CONCLUSION
For the foregoing reasons, Defendants' renewed motion to stay this
action in favor of the co-pending Illinois Action is granted. All further
proceedings in this Court are hereby stayed until further order of the Court.
IT IS SO ORDERED.

241996 WL 684376, at *6 (citing McWane, 263 A.2d at 283).

